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Damages. Page i. 


N what Actions the Party fhall recover Damages. | 
(B) What Perſons are intitled to, or ſhall recover Damages: + / 
(C) Againſt whom Damages ſhall be recovbred. 
(D) Of aſſeſſing the Damages: And herein, | 
1. Of the Quantum of the Damages the Jury may give. | 
2. 3 they may give more than the Plaintiff has declared 
or. | 
3. Muſt be aſſeſſed purſuant to the Plaintiff's Right, or the In- 
jury he has received; and herein, of aſſeſſing intire Damages. 
4. Where to be aſſeſſed jointly. or ſeverally, where there are ſe- 
: veral Defendants: * A VVV 
(E) Where the Court may increaſe or mitigate the Damages. 
(F) Of the Manner of aſſeſſing and recovering Damages. 


(A) 
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F the nent TITLES: 


Debt. Page 13. 


(A) In what Caſes an Action of Debt will lie. 
(B) At what Time it ſhall be ſaid to have accried. 


(C) Who may bring Debt; and herein, of the Privity of contract and 
Eftate. 

RS” ne. whom it may be Wunde 

(E) Where Debt is the proper Aion and not Covenant, Caſe, & c. 

(F) Of the Manner of bringing the Action, and where it muſt be brought in 
the Debet and Detinet, or Detinet only. 

(G) Of the Exting»iſhment of the Debt, and Pleading in Bar thereof. 
Deceit. Vid. Tit. Fraud. 

Declaration and Demurrer. Vid. Head of Pleadings. 


— Page 25. : 


- Deſcent. Page 27 


(A) Of th the Lier 1 et! and therein, of the Excliſ 012 of the 2 
Liue. | 


(B) Of the Collateral Define; 
(C) Of the Half Blood, and the Poſſeſſo Fratris. 
(D) Of Deſcents according to Cuſtom. 
CE) Where a Perſon ſhall be ſaid to take by Purchaſe, and uot by Deſcent 
(F) Of a Deſtent, its Operation to take away an Ent 


ks 
(G) - coy Gaſes the Entry of the Diſſei[ce- may be Iawful maul haue 
4 Deſcent 


(H) 1 boſe Entry is 5 preſerved notwithſtanding a Deſcent. 
(EF: How the Entry may be preferved by cont inna Claim: And herein, 
1. Of the Nature of continual Claim, and the Effects of it. 


2. What is neceſſary to a continual Claim to make it effectual. 
. The Time in which it is to be made. 


Detinue, x Page 45. 


(A) By and e bam Detiuus lies. 
(B) For what Things it may be brought. 


Devaſtavit. Vd. Head of Executors and Adminiſtrators. 


(A) Why may deviſe Lands, and to whom. 

(B) Of what Eſtate or Intereſt in the Deviſor may be 4 ſpoſe. 
(C) What Words paſs a Fee in a Will. 

(D) What Words create an Eſftate-Tail or for Life. 

(E) Of Terms for Tears and uncertain 2 by Deviſe. 
(F) Of Deciſes for Payment of Debts. 

(G) Of Deviſes by Implication. 


(H) Of the Diſpoſition of Goods and Chattels by Mill, by what Deſeriptiens 
and to whom good. 


(I) Of Rxecntiry Devi ſes of Lands of Inheritance ; and herein, of Contin- 
gent Remainders and Croſs Remainders, as far as they relate to this Place. 


I | (K) Of 


Wich Hair DIVISIONS. 


G Of Rar Deviſes of Leaſes for Tears; and Fan of the Limitation 


of the Truſs of a Term, as far as it relates to and TT | with a Deviſe 
thereof. I's 


(L) Of void Deviſes : And herein, 
1. By deviſing what the Law already gives, or what the Policy 
of the Law will not admit. 
2, By Incertainty in the Deſcription of the 'Thing deviſed. 
3. By Incertainty in the Deſcription of the Perſon to take. 
4. By the Deviſee's dying in the Life-time of the Deviſor. 
What Circumſtances are neceſſary by the 32 and 34 H. 8. and 29 
Car. 2. what ſhall be a Revocation, and a new Publication. Vid: 


Tit. Will. 
Diſclaimer. Vid. Head of Pleadings. 


—— 2—Uꝓ— — 


Dilcontinuance. e 5: 


(A) 07 Di pfeomtimiances made by Eccleſi zaftical Perſons. 
(B) Made by Tenants in Tail. 


(C) By Husbands ſei ſed in Right of their Wives. _ ; 

(D) Of Diſcontinuances by Women of Lands of the Gift of their Husband of 
bis Anceſtor. + 70 SE 

(E) What Eſtate or Intereſt may be diſcontinued. 


(F) By what Act or nee 4 nn. may ve wrought, and the 
Effect e 


3 . 


'D iNecfin; Page 97. 


A) 15 hat Ads amount to a Diſſeiſm. 3 
(B) Mbat Perſous are capable of committing ſuch Diſſeiſins. | 
Dittribution. Vid. Tit. Execurors and Adminiftrators. | 


'Diltreſs, 5 Page 105. 


AJ Who i in reſpect f. bis Eſtate or Intereſt may dj iftrain for Rent. 
(B) What Things may be diſtrained. 
(C) Of the 3 of diftraining as to Time and Place. 


. (D) Of the Diſtreſs when ſeiſed; and herein, of the Diſtrainer 8 Intereſt 
therein, and what he is to do therewith. 


. 


(E) Where a Diftreſs ſhall be ſaid to be wrongful and exceſſive ; aud herein 
of the: Remedy, which the Party injured bath. 
(E) Of diftraining Things Damage Feaſant. 
(G) Of Difreſſes for Amercements, 
Divorces. V. d. Tir. Marriage. 


A Table of the ſeveral TITLE 8, 


Dower. Page 118. 


Ok Dower at Common Law. Page 118. | 
Dower by Cuſtom, Page 152. 

Dower ad Oſtium Eccleſiz. Page 153. 
Dower ex Aſſenſu Patris. Page 154. 

Dower de la pluis Beal. Page 154. 


(A) Who may have Dower, and who not ; and therein, of the Age and other 
Diſability of the Husband or Wife. 

(B) Of what Eſtate a Woman may have Dower : And herein, 

1. Of the Quarentine. | 

2, Of the different kind of Inheritances. | 

3. Of the Nature and Quality of ſuch Eſtate, whether Sole, 
Joint or in Common. . 

4. Of its Continuance ; wherein, of Eſtates conditional, ſuſpen- 
ded, determined or extinguiſhed; and therein, of Remitter to 
the Heir, and Recoveries by Title Paramount. | 5 

5. Of the Value of the Improvement of the aan Eftate, 1 — 

either in his Life- time or after his Death. ; 

(C) Of the Things requiſite to the Conſummation of Dower, Viz. Marriage, 
Seiſin, and Death of the Husband. _ i 

1. Of the Marriage, how long it muſt continue; and therein, of 
the ſeveral Sorts of Divorces. . 

2. Of the Seiſin, either in Fact or in Law ; * 1 of the 
Seiſin in Fact as it is continuing or not continuing, or inſtan- 
taneous. 
Of the Death of he Husband. 

D) Of the Aſſignment of Dower. 

1. By what Perſons. 

2. Of the Manner; and therein, of afigning it by Metes and 

Bounds, Ec. 
3. By what Court. | 

(E Where the Wije ſhall have her Election to be endowed of one Thing or 

another, and where of both ; and therein, of Endowment de nave, and the 
dos de dote. 

5 (F) What ſhall be a Bar of 8 and what not; and therein. of Afts 

7 | done or ſuffered by the Husband ſolely, or by the Husband and Wife jointly, 

| or by the Wife ſolely, either during the Coverture or after , and therein, 
of Elopement and Detinue of Charters or Heir. 

(GS) Where the Wife ſpall hold her Dower ſubje& to the Charges of ber Hrſ- 
band, and where not ; and therein, of the Privileges of Tenant in Dow er, 
and the Nature of her Eſtate, as to Alienations made, or Aclious brought 
by or againſt her. 

(H) To whom the Tenant in Dower ſhall be attendant, and by what Ser- 
vi ces. 

(I) Of the Proceedings and Damages in Dewer, unde ail habet. 

(K) Of the EA ement of Dower, 


"With choir DIVISTONS. 


f Dutels. Page 155. 


(A) For what Dureſs or Degree of Reſtraint or Terror a Man ſhall avoid his 
Deed or Contract. 


(B) On hm, and by whom the Dureſs muſt be committed. 
(C). What Contracts or Securities may be thus avoided. 
(D) The Manier of avoiding them. 


| Ejectment, Page TY 


(A) Of the Natute of the Aftion, and antient Manner of Proceeding in 
Ejettment. 


(B) "of the modern Manner of Commencing and Proceeding in Eje@ment f 
And herein, 


1. Of ſerving the Declaration, Notice to the Tenant in Poſſeſſion 
and entering into the common Rule. 


2. Of adding proper Parties. : 
3. Of the Coſts. | 
(C) by what Caſes the ancient Form is fill to be adhered 1 to. 
(D) Of the Declaration in Ejeltment: And berein, 
I. Of what Things an Ejectment will lie. 
2. What ſhall be a ſufficient Deſcription thereof. 


3. Of the Demiſe and Right of Entry in the Leſſor * the plain- 
tiff, and of the Ouſter. 


(E) Of the Plea and General Iſſue in Ejectment. 
(F) Of the Verdict and Judgment in Ejectment. 

(8) Of the Writ of Execution : And herein, 

1. Of the Time when the Writ is to be ſued. 
2, How the Writ js to be executed. 
3. How the Plaintiff is to be quieted, and what Relief he bas, 
when his Poſſeſſion is diſturbed. 

H) Of the Meſue Profits, and how to be recovered. 

1) Of bringing a a new or r ſecond W 


Election, Pays 183. 


(A) In bat Caſes an Election 5 is given. 


(B) To what Perſon ; and therein, of him who is to do the ef Ad. 
(C) Where it ſhall be ſaid to continue or be determined. 
(D) What ſhall be a ſufficient Election. 
| Elegit. Vid. Tit. Execution. 
e Vid. Tit. Juries. 


| Erroꝛ. | Page 187. 


(A) In what Caſes a Writ of Error will lie : Aud berein, 

1. In what Caſes a Writ of Error is the proper Remedy to be 
relieved againſt an erroneous Judgment. 5 

2. On what Judgments a Writ of Error will lie. 


3. In what Court the Judgment muſt be given, on which a Writ 
of Error will lie. 


(B) Who may bring a Mrit of E rror, and againſt wow; ud therein, of the 
Perſons neceſſary 170 be made Parties thereto. 


oh th—— [(b] — (c) O 


A Table of as ſeveral TITLE 85. 


„ tes. ts Me tee BM CT 4 * 2 rere — „ 


(©) ) 07 the Time of bringing a Writ of Error. 
(5 Of the Manner of bringing it: And herein, 
1. Of the Form of the Writ, and where the Record ſhall be ſaid 
to be removed. 
8. Pome | is neceſſary to be bend and herein, of removing 
e Record or a Tranſcript. 
(E) Of al edging Diminution, and granting a Certiorari. 
(F) Of the Scire Facias. 
() Of the Proceedings after the Record is removed; aud i i the A. 
batement of the Writ of Error. 
(H) How far the Writ of Error is a Superſedeas. 
(I) To what Conrt a IWrit of Error lies And herein, 
1. Of Writs of Error into Parliament. 
2, Of Writs of Error into the Exchequer Chamber. 
3. Of reverſing Judgments in the Court of Exchequer, 
4. Of the Writs of Error into the King's Bench. 
5, Of Writs of Error into the Common Pleas, and other infe- 
_ rior Courts. 
6. Where a Writ of Error lies in the ſame Court in which the 
Record is. | | 
( * Of aſſigning Errors: And herein, 
1. Of the Manner of aſſigning Errors. 
2. Of aſſigning Errors in Fact and in Law. 


3. Of aſſigning thar for Error, which appears contrary to the 


Record. 
4 Of aſſigning that for Error, which is for the Party s Ad- 


vantage. 


5. Where the Matter aſſigned for Error is aided by the Ap- 


pearance of the Party, and in not being taken Advantage of 
in proper Time. 


6. Where Matters which might be aſſigned for Errar are aided by 


a Releaſe and the Conſent of Parties. 


(L) What Defence the Defendant in Error man make ; and therein of plead- 


ing a Releaſe. 
(M) Of the Fan to be given on the Writ of Error: And berein, 
| ſhall be reverſed. 


2. Ju Judgment ſhall be given on the Reverſal of the 
r 


3. To what the Parties ſhall be reſtored on the Reverſal of the 
firſt * 


Eſcape in Civil Caſes, Page . 


(A) Where the Party ſhall be ſaid to be legally committed, fo that the ſuſfer- 
ing him to go at large will be adjudged an Eſcape : And herein, 
1. Where the Authority by which he is committed ſhall be ſaid 
do be ſufficient for that Purpoſe. 
2. Where the Manner of doing it ſhall be ſaid to be regular. 


(B) What Degree of Liberty or going at large ſhall be deemed an Eſcape : | 


And gh; 
1. With what Srritnefs Prifoners are to be kept. 
4 What on this Arcount ſhall excufe the Sheriff, Gaoler, Oe. 
when acting in Obedience to fome Authority, as removing a 
Priſoner on 25 Haheas Corpus, &c. 


3. What by Conſtruction of Law ſhall be deemed an Eſcape, tho” 
the Party be ſtill in Confinemem. 


here on a Writ of Error Part only or the whole J udgment 


* 


* a — 
— — — _—— — — 


— 


Wick "their DIVISIONS. 


©) ) Of the Duff ane between. voluntary aud negligent. Eſcapes. | | 


(D) Of che Differeuce botweon an Eſrape on Aline Proceſs and Execti- 


tion. 
(E) What Perſons are ax/orakl for, and to be ddd with an ecke: 
a Aud hereiu, 
1. Of the preceding or ſucceeding Sheriff, Warden, Ec. 
2. Where Sheriffs, Wardens, their Superiors or Deputies, are 
\ its at the Election of him, wha is injured by the Eſcape. 
. Where the Party injured may have his Remedy againſt the 
"" Periim eſcaping ; and herein, of Eſcape Warrants. 


(F) Of the proper Remedy aud Nature of the Action to be brought for an 


Eſcape. 
(G) Of the Manner of laying the Aion. 


(H) Of the Party's Defence, Wyo ak the Eſtabe; aud therein, of Pleads 
ing freſh Suit. 


Eſtate in F ee Simple, oh 249, 


( A) Who may purchaſe or inherit fach Ef tate. 
(B) The Import of the Word Heir that * the Hſtate. 


1. When it is a Word of Limitation. 
2. When it is a Word 0 Purchaſe. 


Eltate Tall. Page 5% 15 


(A) What 75 "hings may be inailed within the Statute de donis conditio- 


nalibus. 


(3) bat Mords are Fequifite to create an fate Tail in a Dead or Gift. 


(C) Of the ſeveral Sorts of Eſtates Tail. 


(D) How far Tenant in Tail may charge bis Bpate and what Act of bis 
relating to the Inheritance ſhall bind the Iſſue tho the Entail continues. 
Of Entailing Copyhold Eſtates. Vid. Tit. Copyhold. 
By what Words an | Entail is created in a Will. Vi. Tit. Deviſes. 


Eſtate Tail after poſſibility of A Extinct, 


Page 267). 


(A) Who may 4s Tenant in Tail after Poſſibility of Ie ertind, and bow 
their Eſtates are to be created. 


(B) The Power this Tenant has over the Inheritance, and in what Reſpes 
be is _ dered as a bare Te enam for Life. Ces 


Eſtate foꝛ Life and Occupancy. Page +19. 


| (A) What latereſ or Property in Land the Law calls an Eftate for Life, ei- 


ther when there are expreſs Words in the Deed, or when the Law creates 
it by Implication. 


(B) Who upon the Death of T enant for Life is to enjoy ihe Land ; and here- 
in, of Occupancy. 


1. Of what Things a Man may make himſelf a Title to by Oc- 
Cupation. 
2. What makes an Occupant. 


r 


3. The 


— — 


A Table of Ts yas Tl T L E * 


8. The Way to prevent he general Occupant ; ad herein, of 
the ſpecial Occupant, and the Alteration made in the Common 
2 Law, by the Statute 29 Car. 2. cap. 3. 

(C) How far Tenant for Life may diſpoſe of bis Eſtate either ſingly by bim- 
ſelf, or by joining with him in Reverſion ; and herein, of his Forſeiture ei- 
ther by Common Law or Statute. 

Eſtate by Curteſy of England. Vid. Tit. Curteſy of England, 
Eſtate in Dower. Vid. Tit. Dower. 

' Eſtate in Joint-tenancy and Tenancy in Common. id. Jit. 
 Joint-tenants and Tenants in Common. | | 
Eſtate in Coparcenary. Vid. Tit. Coparceners. 

Eſtate for Years. Vid. Tit. Leaſes for Years. 
Eſtate at Will. Lid. Tit. Tenant at Will. 


Evidence. Page 284. 


(A) Who may be a Witneſs : And herein, | 
| 1. Whether a Husband or Wife may be a Witneſs for or r againſt 
each other. 
2. Whether a Judge or a Juror may be a Witneſs. 
3. Whether a Counſel, Attorney or Sollicitor may be a Witneſs 
againſt his Client. 
4. * -ogag Plaintiffs or Defendants | in the Cauſe may be Wit- 
neſſes. 
F. Whether an Accomplice'i in a Crime may be a Witneſs for or 
 _ againſt his Companion. 
6. How far a Perſon is diſabled from being a Witneſs, in re- 
ſpect of his having been attainted or convicted of a Crime. 
(B). How far a Perſon is diſabled from being a Wi Feſs in reſ pes of bis be- 
ing intereſted in the Succeſs of the Cauſe. 
(C) Of the Number of Witneſſes required in our Law. 
(D) Of compelling a Witneſs to appear and give Evidence. 
CE) Of the Manner of giving Evidence: And herein, 
1. Where the Examination is in open Court; and therein, of 
| ſuch Queſtions as may be asked a Witneſs. 
2. Of Examinations and Proofs in Chancery. 
(F) Of written Evidence; and thertin, of admitting Exemplifications or Co- 
pies F Records, &c. as Evidence. 
(G) Whether Parol Evidence is to be admitted to explain what appears on 
the Face of a Deed or Will. | 
(H) Of preſumptive Proof. 
(1) V Wy the Law requires the 1 Proof the Nature of the J. bing is ca- 
pable o | 
(K) Of hear-ſay Evidence. 
(L) Of the Parties Confeſſion. 
(My) Of Similitude. of Hands. | 
M) wo hether the Depoſitions of Wimeſſes in andther Canſe may be given in 
vidence. 
What Things muſt be pleaded, and cannot be given in Evidence. 
Vid. Tit. Pleadings. 


2 ETC Ee ts 


+ 
2 
* 


Sal ale. 


With heir DIVISIONS: 


Excommunication. Page 314. 


(A) In * = Caſes the Spiritual Court may properly excoinmunicate. 
(B) In what Caſes a Perſon ſhall be ſaid to be ipſo facto excommunicated. 
(C) By whom Excommunecation is to be pronounced and certifyd. 


(D) bat Inconveniencies and Diſabilities it lays the Party excommunic. ned 


inder: Ans therein, of his Diſability to bring an Action. 


(E) Of the Proceedings on the Writ of Excommunicato capiendo, both at 
Common Law, and by Virtne of the Statute 5 Eliz. 


(F) 10 an and _ a Per, on excommunicate, 


Execution. Page 326. 0 
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\) of the Nature of Execution, and what 75 bings were , Halle theres by the 
Common Law. © 
(B) Of the Fudgment on which E xecntion is to be taken ont; and thervin, 
of Recognizances and Statutes, which are in Nature of Fndgments. 
1. Of the Nature of Recognizances at Common Law, and on 
the 23 H. 8. and of the Statute Meichant and Staple. 
2. Of the ſeveral Proceſſes on thoſe Securities, when forfeited, in 
order to a full Execution:;. and therein, 
1. Of the Manner of Execution on the Recognizance at Com- 
mon Law,” and wherein it differs from the I Ge. and 
they from each other. 15 
2. At what Time Execution may be granted on each of them. 
3. Who ſhall have Execution on them as the Perſon e 
Againſt whom Execution may be grant 
5. What Things are bound by them, and are liable to be ex- 
tended for the Satisfaction of them. | 
6. What Proviſion the. Law. has made for Tenant by Statute 
Merchant, Ec. in Caſe of Eviction. 


(C) of the ſeveral Kinds of Judicial n which tn a Judge: And 


therein, 
1. Of the Form, Teſte, and Return of ſuch Writs 
2. Of the Elegit. | 
3. Of the Capras ad Waere 5 104 1 
4. Of the Feri Faczas and Levart Facia . 
J. Of the Habere facias Poſſeſſunemn. 


0 Mbere the Party ſhall be concluded by the Ele#inn: ＋ one of them, and 


; what futther Remedy be bas, ben. he hath wear received entire Satisfac- 
tion on his firſt Writ. 1b 107. Ss 


@® Of the Authority and Furiſdifion of the Court, out f which the Execu- 


_ 7108 iffues.;. and therein, of the Manuer of | executitigr a Judgment, where 
the Record has been removed from an inferior to a ya Court. 
(FE)! Who are intitled to, aud may ſue nid: Execution" : | 
(G) :Of/the Perſons againſt 'whom-Bxecution, may be iſhed! ont: And herein, 
1. Of ſuing out Evecutiqnzwhers there are ſeveral Parties con- 
cerned. en 10 „ee ty . 10.334. 1 1% 31.3 
2.:0f! Siggi Beenden 8 the Heir and Executor. 
— Of ſuing out Execution agaiuſt Infants. + 3-1; 
4. Of ſuing eut Execution: againſt a Feme Qoyert, 
5. Of ſuing out Execution againſt priviteged Perſons. 
6. Of ſuing out Execution againſt a Clerk in Holy Orders. 
7. Of ſuing out Execution againſt a Corporation. — 
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8. Of ſuing out Execution int N and Tenants in 
Common. 
Of ſuing out Execution againſt Ter- tenants. 
(H) At what Time Exccutivn may be ſued out; and thercin, of the _— 
ſity of a Scire Facias. | 
a) 7 o what Time the Execution ſhall have Relation, ſo as to avoid any A- 
lienation by the Party ; and therein, of the Statute of Frauds, 
(K) Of the King's Precedency in Executions. 
(L) Of the proper Officers to do Execution; and therein, of the preceding 
and ſucceeding Sheriff. 
(M) of the Manner of compelling him to do Execution; and therein, of the 
Party's Remedy againſt him for Neglect of his Duty. 
(N) Of ” Sheriff's amet in doing ExecaHion ; ; and therein, of breaking 
Doors, &c. 
(O) Of the Offence of bindring or ohftentting 45 Execution. 
(F) Of the Party's Remedy, when there hath been an | Irregular E ONO; 
and how the ſame is to be ſet aſide. 
(Q) To what be ped be Fry when 7 erroneous Execution is ft 
aſi "| | | 


Executo1s ; and Adminiſtrato1s, Page 37. 


(A) What Per 00S may be 3 ö aint berkity. 
1. Of appointing the King Executor. 
2. Whether Corporations may be Executor s. 
3. Who in os: w of en Crimes are b g from "_ Exe- 
cutors. , 
WR Who in: reſpect of hate, Cannery, i EO. 
5 Who in reſpe& to their Want of Underſtanding. pe 
Who in reſpect: of their Fortune and Circumſtances; and 
3 of obliging hr Executor to pu wenn: A . 
7, Of making Infants Executors. > 87; 
8. Of a Feme Covert Executrix ©! 
9. Of making Creditors Executors. 0 
10. Of making Debtors Executors. 
(B) Of the different Rinks of Exrritturs aud Adminiſtrators : Aud W 
1. Of an Adminiſtrator durante minori ætate of an Infant Execu- 


tor or Adminiſtrator e Aud hermg GB - 
1. Who may be ſuch an Adminiſtrator. | 1 0 
2. What Acts he may do. 


3. When his Authority determines: WSN ) 
2. W, an Adminiſtrator de bonys: ag IE = firſt Adminiſtra- 
tor dies, or the Executor dies inteſtate, vr withbuk Probate of 
e 0 the Willi Aud Deren? now i br "ir? 
. In what: Caſes: Aumidiſtration ar bets = ſhall de grant- 
BO edy nd to whom wow boo „ 

| 2. What Things dnaimtniſter d is ſuch: a one intitled;20. '\ 
36 Bak 3. Ih what Actions womm̃enced before his Time 8 Ads 

22 ns” Imimiſttster u bond wopproceed:) 1:10 1/14 1D 

3: of an Executor de ſor Tort : Aud herein, t 1759 
. Wat Acts br Degrve of Intermeũdling will make an Exe- 

cutor a ifolr 0. HCI aA 100 tit! 10 8 
1WhaeaAtts of this) ares valid, 20 if done y a lawful 
© 0 Bilebarer;- 7C er! SAR HO. 1 5 
3. How Heils te be ebarged, and how far a a ſubſequent Ad- 

-iniſttation purges he firſt Wiong. - | 
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©) of i the Manner of appointing an Executor : Art herein, 
1. By what Words an Executor is conſtituted. 
. Of appointing an Executor abſolutely or on Condition. 
7 Of appointing a temporary Executor. 


4. Of appointing an Executor with a limited Power, as to admi- 
niſter, ſuch a Part of the Eſtate, Ge. 


(D) Of appointing Co-executors: Aud herein, 


1. What Acts done by one of them ſhall be as valid, as if done 


by them all. 


2. Where they muſt anſwer for each other” $ Ads, and what Re- 


medy the one has againſt the other. 


3+ Where they muſt jointly ſue and be ſhed ; and therein, of 
Summons and Severatice. 


(E of the Probate of Wills and Granting iin rh: Aud herein, 


1. To whom the Probate bf W ills, and the Granting o of Admini- 


ſtration did originally belong. 
2. Of the King's Juriſdiction herein. 
3. Of the Archbiſhop's Juriſdiction ; and therein, of bona Nota- 
e Aud herein, 
. Of what Value ttie Goods and Effects muſt be, that will 
| 23 bona notabili 
2. Of the Nature ich Effects as will make bona "Nor ahi 
lia, and how far it is neceflary, thar they Thould be in 
ſeveral Dioceſes. © 


4 Of the Probate of Wills, and Gratning Adminiſtration by the 
* Biſhop of the Dioceſe. © © 


5 Of he Probate of Wills, and Granting Adminiſtration where 


the Party died within ſome peculiar JuriſdiQtion. 

6. Of the Jafiſdiction of ſome Lords of Manors in, the Probate 
of Wills.” 

7. Of the Jutifdiction ok Tome Mayors, in Eg. of the Bur- 
geſſes within ſuch a Place. 

8. The Form of proving 4 M in, and raking, « out Adminitrtion; ; 

and therein, of entering à Oaveat. | 

9. Of the Executor's Refuſal, 

10. What Acts amount to an, A initratipny Fo that the Pry 
can't afterwards refue 51 tr 8 


11. Of bringing in an Inventor 5 
oy” 


12. Where Adminiſtration un obtained may! be e or te- 


peajed: © ee e ee LH 
13. How far a Repeal makes ul! mean Acts void. e 
14. What Things an Executor may do before eb £rcthe 
Will. | 


- (F) What Perſons are intitled to Admini 17775 
IEP herein, of granting it 
to one or more, or for a particular T, * 
(H) What ſhall be deemed the Teſtator's perſonal ae of eis in the 
Hands of the Exę hn. e S1 'T 
x, What Tt! be ſuch an Intereſt veſted in — Teſtator as ſhall 
po T0 e TAS „ ann e ee 90 
5 45. Fug ehxs. due. © the. 8 ate; Aſets 51 . 
oi A 4. el be ed. Mis perſonal. Bſtate ande herein, what 
Thing 5 Mal e go to the Reit, and not to the EVνedutor. 
4 Whar Things tall 80 be. Lok Lore . 1 
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(1) How the perſonal Eftate, after Debts paid, is to be diftributed, when the 0 
Party dies iuteſtate; and herem, of the Share the Husbaid or Wife art in- ; 
titled to, of the aſcending, deſcending and collateral Line, and Admiſſion : 
of the balf Blood, and where the Diſtribution ſhall be per Stirpes, and not 5 
per Capita. 5 
(K) Of Advancement and bringing into Hotehpot. 9 
(L) What ſhall be a Devaſtavit either in Executors or Adminiſtrators ; ; aud 2 
therein of the Order of paying Debts or Legacies : And herein, 8 
1. What Manner of waſting will amount to a Devaſtavit. F 

2. Where it will be a Devaſtavit to pay Debts of an inferior Na- - 

ture before thoſe of a ſuperior, and the Order i in which Debts 185 


are to be paid. | | 
3. Of paying Legacies before Debts; and therein, of the Exe- = 
cutor's Aſſent to a Legacy, 255 
What ſhall be allowed on Account of Funeral Pxpences. | 
(MY mt what Caſes an Executor may make himſelf liable de bonis propriis : : 
And herein, 


1. M. here he ſhall be liable de bois propriis by his. falſe Plead- | 
i 


2. Where by his Promiſe to pay or diſcharge the Teſtator 8 Debts 
or Legacies. 


(N) What Adtons Executors or Adminifrators may bring in Right of thoſe 
' they repre efent. 
(OJ Hew furb Adions muſt be laid; and therein, of joining a Matter in 
Right of the Teſtator, aud in their own Right in the ſame Action. 
(P) Of A#ions and Remedies againſt Læecutors aud Admini Hrators: And 
herein, 
Es > Upon atar Contracts or Ingagements of their Teſtators or 
Inteſtates, Executors or. Adminiſtrators: are liable. 
2. Of perſonal Torts, whicti are ſaid to die with the Party. 


3+ Of Remedies againſt - Executors or Adminiſtrators of Exe- 
tors. 


4. Where they ſhall be excuſed from Fo gp od Tf 
iT Where excuſed from e in race Bail, = 
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a) Of the Right to a Fair or Marks And herein, © 
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Wich their DIVISIONS. 


(C) of the wp and Power of Owners of Fairs and Markets in E bings 


incident to them. 


(D) of Of the. Toll and other Duties, which Owners of Fairs and Harkets are 
intitled to: And herein, 


1. Where ſuch Tolls, Oc. mall be ſaid to be reaſonable, and le- 
ly due. 


hat Perſons are exempt from Payment thereof. 


2 


(E) How 15 a Sale in a Fair or Market-overt cri; the Property of a 


Thing ſold therein. 


F ees. Page 463. 
(A) In what Caſes a Fee ſhall be ſaid to be due. 


(B) How much ſhall be ſaid to be due. 


(C) At what Time it ſhall be ſaid to be due. 


OD) In what Court 1 are to be recovered. 
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F elonp. page 46% 


A) of what Nature the Ti bings rakew yu be to err te Ofence Fe- 
D, 


(B) 2 far the Goods ought to belong to another. 


(C) What ſhall be ſaid to he a felonious and fraudulent Ti raking.” 


(D) What ſhall be ſaid to be a carrying away. 
(E) By whom the Offence may be committed. 


(F) Of what Value the Goods muſt be; and herein, of the pee between 


Grand and Petit Larceny. 


(G) Where the Offender is or is not Ahe his Clergy: | 
(H) Where the 1 15 to be eee | 


J. vie 1 


Ong * | Felo de Se. page 480. 


(A) Where a Peven ſhall be ſaid to be a Felo de ſe. 
(B) Of the Manner of finding him ſuch. 
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Feoffment. Page 455 


(A) The ſeveral Sorts of Livery in our Law; and berein, | 


Ot Livery in Deed. _ 
3 Of Livery within View or. in Lav. 
(B) The Efe# and pas, of Livery : And herein, 
1. The Effect thereof to paſs a future Intereſt. 
2, hs Operation thereof, where the Feoffor is out of Poſeſ- 
on 
3. In what Caſes orirat Bircels wit paſs by one Livery, or 
where ſeveral Parties may take by Livery to one. 


(C) Of the Charter of Feoffment ; and herein, what Things are neceſſary to 


the Making a perfect Charter, and bow far the Charter governs the Livery, 


 _eohich is relative to it. 


(D) Who may make a Feoffment. 5 
E Of making it by Letter of Attorney. 9 5 
mw "Trees Facias. Vid. Tit. Execution. 


Vol. IL [d] 


Fints 


A Table of the ſoreral TIELES 


Feines and Amercements. page =. 


(A) Who have ſufficient Authority to fine and amerce. 
(B) For what Offences the Party is to be fined or amerced. | 
(C) In what Aclious of En, of there ey to be a Fine or Amereement : 
And herein, 
1. Of the Nature of the Action in which there ought to be a 
Fine or Amercement. 
2. At what Time to be awarded. 
3. Whether to be awarded, when the Party is acquitted as to 
Part. 
4. Whether to be awarded, where there are ſeveral Parties, and 
ſome of them only acquitted. 
5. Of awarding Fines and Amercements jointly or ſeverally. 
6. Whether the Party can be twice amerced in the ſame Action. 
(D) 4 here a Fine onght to be awarded, and not an auen, & vice 
verſa. 
(E) Who in reſpect of their Perſoms are not to be fined or amerced. 
C50 of the Reaſonabienc/s of the Fine ; and therein, of mitigating or aggra- 


( G) © OE, e Rea ſonablene [s of an Amercement, and the emen, thereof + 
And herein, 
1 Of the Neceſfiy of an Affeerment. 
2. By whom the Affeerment is to be. 


5 (H) * the Aer, of att. Fines and Amercements 


'F ines and Recoveries. base $50. 


: hh. - 


Fg © 


(A) Of the ſeveral Parts of a Nie, _ wh they begin to 3 
5 (89 Of the ſeveral Sorts of Fines. 
(C) Who may levy Fne. 


* 
* 


(D) Of the Dedimus Poteſtatem. 
(E) Of the Operation of a Fine in barrivg. the Iſſue in Tail. 
(F) Of the Operation of a Fine in barring Straugers, or thoſe who have but 
an uncertain Imereft, as a Term fer Tears, or barely an equitable In- 
tereſt. | 
(G) Of the Remedies giver to Strangers 7 Caim and Entry for rhe Preſer- 
vation of their Right. _ u 
(H) Of erroneous Fines, and the Maier of rebel n them. 
Of what Things a Fine may be levied, and by what Name, and 
what ſhall be a ſuffctent Deſcription of the Thing without 
naming either Vill, Hamlet t, or Pariſh. Vd. in the next Head 
of 3 agg? 7 0s of what T op! a We may 
be ſuffered. 


k 
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Common Recoveries. ap . 


(A) V bo may ene 4602: 10 1 4485 


* 


65 Of what 


(C) pat Eſtates or Intereſts may be barred 
in of the ſingle and double Voucher. 
(D) Of erroneous and void Recoveries, who may aid them, and ty what 
Method. 
Fines pay able by Copyhold Tenants e Tir. Copyhold. 


ings 4 Recavery may. be 2 and} y what Names. 
y a Common Recovery : ; and here- 
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Poyꝛtible Entry and Detatner. vie 5:3 


(A) The ſeveral Statutes made relating to this Subject. 
(B) M bat ſhall be a Forcible Entry and Detainer within theſe Statutes. 
CG) Of the Nature of the Poſſeſſions, with g to which one may be guilty. 
of a Forcible Entry or Detainer. _ | 
(D) What Perſons may be guilty thereof. 
(E) . bat ought to be The Firm of a Record, ebe ones theſs Sta- 


[7 tutes. ' 
0 (F) Of the Averting of Reſtitution by whom and in what Manner : 5 Aud 
"7M berein, of the Nature of the Poſſe Sons, and to whom ſuch Reſtitution is to 
"= be made. 

= (G) What ſhall be a Bar or Stay to ſuch Award of Reſtitution; and hercin 
= of n and d Setting it aſide . it is executed. 


„ EI oꝛgery. | Page $66. 


(A) In what Caſes the waking and 1 of a Writing foal be ſaid : 1 5 
o far falſe and fraudulent as to amount to Forgery. 
(B) Of what Nature or Kind the inde wap be 70  conflitue the Offence 
Forgery at Common Law.. 
(C) What Offences of this Kind are "ds Firgery 5 Sarue, and of the 
Puniſhment to wa in ited. on Perſons guilty of Forge 
Foreſts, Of the Courts 0 Foreſts, 7 Title Courts and their 
Iuris, EET 


F wean Page = 5 


| (A) What + it is at Common Law, and bow puniſhed. at 
(B) i bat. it is by Statutes and bow de 10 aud e +8 


Forfeiture, + Doi 094. 


( A) For what Crimes an Offender, Sal ſofas bis Lands at Comms 
Law. 
(B) For what Crimes his Giods * Chattats 
(C) For what Crimes by Statute. © 
(D) To what Time the Forfeiture ſhall have Relotion. 55 © 
(E) What is to be done with the Offenders Goods _ Covvittion. EY 
(F) Where the Wife ſhall:Ioſe ber Dower. 
(G) How far the Blood of Fhe Offender 15 corrupted. 


F oꝛmedon. 8 Page 586. 


(A) Of the ſeveral Writs of Formedon : And herein, 
1. Of the Formedon in Deſcender. 
2. Of the Formedon in Remainder. 
3. Of the Formedon in Reverter. 
(B.) Of what Things a Formedon will lis. 
(C) How the Demandant miſt ſet forth bis Title. 
(D) Of the anf s Plea in Abatement or Bar. 


Fraud. 
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Fraud. Page 593. 1 


(A) What Afs are condemned in the Common Lato Courts as fraudulent, 


though not within the expreſs Proviſion of any Act of Parliament. 
(B) What Adis are deemed fraudulent in the Crurts of Equity. 


(C) Of frandulent Conveyances to defeat Creaitors and Parchaſers eoithin 1 3 
and 27 Eliz. 


(D) In what Court Fraud is cognixabie. 


ee ks N of . puniſhable thay by making void the " 
dulent Act. 


Game, Page 612. 


Gaming. : Page 6 19. 


| A) How far refrained by the Common Law. 
(B) How far We by Statute.” 


Gaol and Gaoler. Page 626. 


(A) Gaols by what Arber erelted, and to MN . belong. 
(B) Who are to be at the Charge of repairing them. 


(C) To what Place Offenders are to be committed : and berein, what ſhall 
be ſaid a Gaol, and where to be kept. 


(D) Of the Duty and Power os Gadkers, and Keepers of Priſons : And 
berein, 


1. What Acts they may lawfully do, and for what Abuſes pu- 
niſhable. 
2. For what Offences they ſhall forfeit their Offices. 
(E) At whoſe Charge Priſoners are to be carried to Gaol. 
(F) How maintained there, 


(G) Of the Offence of Breaking Gasl. - 


Gavelkind, Page 6. N 


(A) Of the Original, Continuance and oat Properties if t this cio. x 
(B) The d eee er which have been adjudged n fo this Orr 
from. 


Gonmat ſue. Vi d. Head of Pleadings, 5 80 N (i 


Gꝛauts. 
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Grants, Page 444. 


(A) What Perſons may take gobd Grants: Aud nets 
1. Ot Grants by Corporations. | 
2. Of Grants by Eccleſiaſtical Perſons. 20 109 
3. Of Grants by Infant. e 
4. Of Grants by Feme Coverts. * = 
5: Of Grants by Ideots and Perſons of lafane Memory. 
Of Grants by Perſons under Durefs. 
(B) Foote may take by Grant. 
(C) What Name or Deſcription of the TN" or the Grantee will ae the 
Grant certain enough. | 
| D) Of what Intereſt in the G may be Hiſpoſe And being 
1. Where by reaſon of Maintenance a "Thing is incapable of 
being granted or aſſigned over. 
2, Where the Grantor muſt have the abſolute Property, ſo 


np the Grant be not to the e of a third Per- 
on 


3. W hether a bare Right er Poſſibility may be granted or aſs 


ſigned over. 

4. What Seiſin or Poſſeſſion in the Grantor will enable him to 
grant it over. 

5. Where the Grantor's Right being joined with a Truſt or 
Confidence, is incapable of being granted or aiſigned over. 


(E) What Ceremony is requiſite to the Perfection of a Grant; and therein, 


of the Neceſſity of a Deed. 
(F) What Words are ſufficient to create a good Grant. 


(G) Where 4 T ung ſhall be ſaid to baſs by Grant or ſome other Con-. 


 TEyance, 


(H) Where Grants ſhall be ſaid to be good or void 5 Incertainty And 


berein, 


notwithſtanding any Miſrecital thereof. 


2. Where a Defect in the Deſcription may be aided by relation 


to a Thing certain. 


3. Where by an Election given to the Grantee he may reduce 


an uncertain Grant to a Certainty. 
a) How Grants are to be expounded : And herein, 


1. How to be conſtrued where there appears a Repugnancy in 
> Words. 


Where the Premiſſes differ from the Han ; and therein, | 


” has far the Habendum may inlarge or abridge the Grant in 
the Premiſſes. 


3. How the Words of a Grant are to be conſtrued as to the 


Things intended to be granted. 


4. Where a Thing ſhall be ſaid to paſs as appendant, appurte- 
nant or incident. 


5. What Eſtate or Intereſt ſhall be ſaid to be granted. 


6. At what Time the Thing granted becomes veſted, and when 
the Grantee muſt take the ſame. 


Fan 93857 Guardian. 


1. What ſhall be a ſufficient Deſcription of the Thing granted 
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Guardian, Page 672. 


(A) The ſeveral Kinds of Guardians : Aud borein, | 
1. Of the ſeveral Kinds of Guardians by the Common Law. 
2. Of Guardians by Cuftom. 
3. Of Guardians by Statute. 
(B) What Perſons may be Guardians, and ave jutitled thereto. 
(C) By what Aut bority Guardians are appointed; and therein, of the proper 
Turiſdittion in reftraining and puniſbing Abuſes by Guardians and others 
In relation to Infants. | 
(b) Of the Manner of appointing and admitting 4 Guardian. 
(E) At what Time the Authority of a Guardian ceaſes, and what As wil 
determine it. 
(F) Of the Guardians Intereſt in the Body and Lands of the Ward, and bis 
Remedy for the ſame. 
(G) What Things a Guardian may lawfully do, 5 which will bind the In- 
ant. | | 
(H) Of the Infant's Remedy againſt his Guardian for Abuſ ſes by bim. 
(I) of ootrging a Guardian to account, and what Allowances he ſhall bave. 


C 1 Damages. . 
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| Y AMAGES Are Compenſation given by the Jury for an Ce. Lit. 
ö Injury or a Wrong done the Party (a) before the Action 25% 
brought. . £20 | | HE! 


10 Co. 116. 
(4) The Ex- 


| | | 5 pences the 
Party has been at in obtaining his Right, ſuch as the moderate Fees of Council, Attornies, &c. are 


termed Coſts; and theſe are given by the Court, and taxed by their Officer. For the Difference be- 
tween Damages and Coſts, vid. 1 Salk. 209. 6 Mod. 157, and Title Coſts. te: 1 | 


(A) Jn what Actions the Party ſhall recover Damages. 
(B) What Perſons are intitled to oz ſhall recover Da- 
FTT ad 
(C) Againſt whom Damages ſhall be recovered. 
D) Of aſſelling the Damages: And herein, 


1. Of the Quantum of the Damages the Jury may give. 
2. Whether they may give more than the Plaintiff has de- 
"Elared-for, 5 5 
3. Muſt be aſſeſſed purſuant to the Plaintiffs Right, or the 
"Injury he has received: And herein of Aſſeſſing intire Da- 
= „„ MLA os 5 
4. Where to be aſſeſſed jointly or ſeverally, where there are 
ſeveral Defendants. 5 iy 


(E) Where the Court may increaſe oz mitigate the Da- 
mages. — e . 


(F) Ot the Manner of Aſſeſſing and recovering Damages, 


r 


(A) In what Actions the Party ſhall recover 
35 Damages. 3 


AT Common Law no Damages were recovered in any real Action for 

the Detention of the Poſſeſſion, Oc. being the Cauſe of Damages 1005. 116. 4. 
till the Right to the Land was determined, the Party could not be ſaid to 2 I». 284. 
ſuffer any Wrong; alſo the Burthen of the Feudal Duties lay upon the ow 5 
Tenant in Poſſeſſion, and conſequently he was to receive the Meſne 2 R, 4 
Profits until ſome other made gut a better Right, who after Recovery 550. 

might have maintained an Action of Treſpaſs. | 11 Co. 51. 


9 | ; | > For recoyer- 
-. Ing the Meſne Profits in Ejectment, Replevin, and Treſpaſs, vid. the ſeveral Heads, and where the 
Courts of Equity will oblige the Tertenant to account for the Meine Profit, Title Acco N 
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c But in an Aſſiſe, which is (a) a mix'd and compendious Action, the 
10 Co. 116. a. Diſſeiſee not only recovered his Poſſeſſion, but alſo the Meſne Profits in 


(a) But in a Damages. 


Writ of En- | 3 
try there were no Damages; for ſuch Writ only demanded the Freehold, and was not mixed with the Per- 


ſonalty. 2 Inſt. 289. Booth 175. nor in a Writ of Admeaſurement of Paſture, 2 Inſt. 368. 


For the Ex- © By the Statute of Glouceſter made 6 E. 1. whereas before Damages 
poſition of cc were not awarded in Mordanceſtor, unleſs upon a Recovery againſt the 
—_ 4 =" « chief Lord, they ſhall be awarded in all Caſes where a Man recovers 
2$7,289- © in Mordanceſtor; ſo in Coſinage, Ayel and Beſaiel, and by the ſame 
ce Statute every one ſhall render Damages where the Land is recovered 
« againſt him, upon his Intruſion or Act. 


Bur for this By the Statute of Merton, cap. 1. Damages are given on the Poſſeſſory 


ey it 2071 Action of Dower, unde nihil habet. : 1 
A 25 In a Quare impedit, or Darrein Preſentment, he for whom the Judg- 
vid. Title ment is given, ſhall recover as well his Damages as his Preſentment and 


Ouare Impe- Advowſon. 


dit and Comp. In all Actions ex delicto, which are either Treſpaſſes founded on Force, 


Sos. ?9*» or upon Fraud, in not performing of Contracts, Damages ſhall be re- 
' (4) As all covered, and theſe are (5) ſuch Actions as are ſaid to ſound only in Da- 


Actions on mages. 


the Caſe, or ; | | | | 
Covenant, for which vide Title Covenant, and Trover, for which vid. Title Trover and Converſion ; ---in Ac» 
count, vid. 1 Rol. Aby. 575. In Detinue the Thing is to be recovered in Specie, or Damages for it. 1 Rol. 
Abr. 574. In Debt the ſame is to be reſtored in Numero, but there are Damages for the Derainer, vid. 
Vaugb. 101. Damages ſhall be recovered in an Audita Querela. 26 E. 3. 73. In a Writ of Ward of the 
Body and Land Damages ſhall be recovered, 1 Rol. Abr. 575. but in Writs of Execution no Damages 
ſhall be recovered, 50 E. 3. 23. nor in a Hire Fac. 2 H. 6. 15. N 


Bur for this If after a Prohibition to the ſpiritual Court, the Party proceeds in ſuch 
vid, Title Court, the Plaintiff upon his Declaration upon the Prohibition, or upon 


Prohibition, tiff 
wit 6062p an Attachment, ſhall recover Damages. 

Abr. $75. „ „„ 5 | £ 5 
1 Fon. 447. Crd. Car. 559. 2 Fon. 128. Raym. 387. 1 Vent. 348, 350. 3 Lev. 360. 


3 


(B) What Perſons are intitled to o2 ſhall 
recover Damages. 


15 H. . 46. F Leſſee for Years be ouſted, and he in the Reverſion diſſeiſed; and 
2 Inſt. 235, J he in the Reverſion recovers in an Aſſiſe, yet he ſhall not recover Da- 
mages. 


1 Rol. Abr. So if after the Ouſter he in the Reverſion enter upon the Diſſeiſor, (as 


569. he may by Law to ſave a Diſcent) and after the Diſſeiſor re- enters upon 


him, and he recovers in an Aſſiſe, yet he ſhall not have any Damages, for 

the Re- entry of him in Reverſion reduces the Eſtate to the Leſſee, and 

then the Damages for the Profits belong to him. 5 

Co. Lit. 42. 4. If Tenant for Life, and he in the Reverſion join in a Leaſe for Life, 


the Place waſted, and he in Reverſion Damages. | 
Cre. Elz. 259 In Debt by Baron and Feme, upon a Bond made to the Feme Dum Sola, 
(e) In an Af- they ſhall recover Damages (c) jointly. N 
ſi ſe by Baron | | J | | : 
and Feme, if it be found they were diſſeiſed, they ſhall recover Damages of the Iſſues in common, 
11 H. 4. 16. b. 1 Rol. Abr. 570. ---In Treſpaſs by Baron and Feme, for imprifoning the Feme till a Fine 
paid, for all the Treſpaſs but the Fine they ſhall recover Damages in common. Bro. Damages. 5 1. 1 Roh. 
Abr. 571. — 3 | $ 9-1 


2 | 80 


they may join in an Action of Waſte, and Tenant for Life ſhall recover 
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cc they, to (e) whoſe Hands ſuch 'Tenements ſhall come, ſhall be charged Equity it 
e 


Damages. 3 3 


Ys a — 


— 


So in Trover by Baron and Feme, Executrix of A. for Goods of A. Stil. 48. 
they ſhall recover Damages jointly ; for the Poſſeſſion of the Wife, as 
Executrix, was alſo the Poſſeſſion of her Husband, and the Damage re- 
covered ſhall be to the Eſtate of the Teſtator, and ſo may concern them 
both. 

If two Tointenants bring an Aſſiſe, and the one is ſevered, if it be 11 F. 4 17. 
found that the other had Goods taken upon the Land, he ſhall recover ! Nel. . r. 
ſole Damage for them. | 371.5 


O) Againſt whom Damages ſhall be recovered, 


cc B the Statute of Glouceſter, made 6 E. 1. cap. 1. whereas before 1 
185 Damages were not awarded in Aſſiſes of Novel Diſſeiſin, (a) but "Ra =: 
cc only againſt the Diſſeiſors; it is provided that if Difleiſors () alien (5) So if dis. 
the Lands, (c) and have not whereof Damages may be levied, (d) ſeiſed, for by 


* 


extends to 


with (J) the Damages (g), ſo that () every (i) one ſhall (&) anſwer all that come 
4 (J) for his Time, provided that the Diſſeiſee ſhall recover Damages in under the 
« a Writ of Entry, Ec. RR Diſſeiſor by 
F | | . . | | Right or 
Wrong. 2 Inſt. 284. --- So if the Lord diſtrains for Rent, and a Stranger reſcues, tho* the Stranger is 


no 


* 


only a Diſſeiſor in an Aſſiſe againſt him and the Tenant; if the Stranger is found inſufhcient, the 


Tenant ſhall anſwer in Damages, tho he claims not from the Diſſeiſor. 2 Inſt. 284. (c) The Tenant 


ſhall be charged only where the Diſſeiſor is inſufficient ; but if able to pay Part, but not the whole, 


both ſhall be charged; therefore the Judgment is always given generally againſt both. 2 Inſt. 284. (d) 
Lands held in Capite were alicned to . S. who died, his Heir within Age; and the King committed 
hi: Cuſtody to B. who took the Profits, the Heir was no Tenant within the Statute. 2 Inſt. 284. Seu 
if alicned to an Infant, who took the Profits, or if coming in as Heir he had been out of Ward. 2 Inſt. 
284. (e) Yet theſe general Words ſhall not charge thoſe with Damages, who have an Eſtate caſt upon 
ther by Law, unleis they conſcur thereto, as the Heir of the Alicnec, by refuſing to take the Profits, 
may diſcharge himſelf of the Damages. 2 Inſt. 284. So if Diſſeiſor enfeoffs A. and B. and makes 


| Livery to A. only, and A. dies, if B. never aſſented, he may wave the Poſſeſſion, Qc. 1 InP. 360. 2 


Inft. 286. () And where by ſubſequent Statutes, double or treble Damages are given in an Afliſe, 


They ſhall be aniwered by every mean Tenant accordingly, and for their Inſufficiency by the Tenant. 


2 Int. 285 (g) In an Aſſiſe, but not in a Writ of Entry, for that is to be brought againſt the Tenanc 
only, and this Clauſe refers only to the Aſſize. 2 Inf. 286, 287. (b) If named in the Afliſe, other- 
wiſe if the Diſſeiſor is found inſufficient, the Tenant ſhall be charged with the wholc, 2 Ist. 285. 
Bur if tound hat the Diſſeiſor is inſufficient, and that he enfeoffed A. who enfeoffed B. who enfeotfed 
the Tenant, and that 4. had it one Year, and B. another, and the Tenant another, the Tenant 
ſhall be charged for his own Time only, and the Plaintiff ſhall loſe his Damage againſt A. and B. 
becauſe not named in the Writ, 2 Inft. 285. (i) Tenant for Years, or by Statute, &*c. is no mean Oc- 
eupier within the AQ, unleſs the Aſſiſe is brought by Tenant, by Statute, &c. 2 Inft. 284. (k) If they 
have ſufficient, otherwiſe the Tenant muſt anſwer for the whole. 2 Int. 285. (1) Yet feveral Judg- 


ments ſhall not be given, but one judgment intirely againſt all, according to the Uſage ; but the She- 
riff upon the Execution may uſe ſuch Indifferency as Juſtice requires. 2 Inſt. 285. If the Sheriff re— 


turns that the Diſſeiſor is inſufficient, Proceſs ſhall iſſue to levy it of the Tenant. 2 Inf. 285, 


ce By the ſame Act the () Diſſeiſee ſhall recover Damages in a Writ Gn) This en- 

& of Entry (z) againſt (o) him that is found (p) Tenant after the Diſ- tends not 10 
« ſeiſor. 5 
In ſt. 286. 


But by a ſubſequent Clauſe in this A&, where he recovers the Land acainſt the Diſſeiſor, he ſhall 


have Damage. (un) Extends not to him that has an Eſtate by Law caft upon him, if be waves the Poſſeſ- 
ſion. Co. Lit. 260. 2 Inft. 286, 287. (o) If brought againſt two Jointenants, and one diſclaims, and 
the other takes upon him the whole Tenancy, and pleads, Sc. he ſhall anſwer the whole Da- 
mages. 2 Inſt. 287. (p) The Diſſeiſor enfeoffs 4. who enfeoffs B. and in a Wric of Entry in the per 
and cui vouches 4. who pleads and loſes, Judgment ſhall be given againſt the Vouchee, becauſe he is 
found Tenant in Law. 2 Inſt. 285. 2 AR REDS DEE Sure I | 


In 


his Heir. 2 


——— —— ” 


1— 


* 


Treſpaſs for 


ü 


„go. In a Writ of Partition by one Coparcener againſt the other, no Da- 
No 54 mages ſhall be recovered, tho the Defendant hath not been at all Times 
Title Copar- (a) ready to make Partition. | Ms 
(% If a Man will avoid the Damages, becauſe he hath been at all Times ready to render the Thing 
in Demand, he ought to come at the firſt Day. 17 E. 3. 71. In Detinue againſt an Executor, ſuppo- 
ſing it to come to his Hands after the Death of the Teſtator, the Defendant may come at the Grand 
Diftreſs, and ſay, that he hath at all Times been ready to deliver the Writing after the Time that it 
came to his Hands, and thereby ſave Damages againſt him. 22 E. 3. 9. 1 Rol. Abr. 574. 


2 * 
3 


— 


(D) Of Aﬀeſſing the Damages: And herein, 


1. Of the Quantum of the Damages the Jury may give. 


Vid Aer 4 19. IN all Actions which ſound in Damages, the Jury ſeem 2 have 's ail 


3 Leon. 150. 1 cretionary Power of giving what Damages they think proper; for 
Oden 34. 


| p tho' in Contracts the very Sum ſpecified and agreed on is uſually given, 
ere Aid. yet if there are any Circumſtances of Hardſhip, Fraud or Deceit, tho 
ney laid out not ſufficient to. invalidate the Contract, the Jury may conſider of them 


in Repairs and proportion and mitigate the Damages accordingly ; as in Caſe upon a 
ſhall ” re- Policy of Aſſurance, which was a Cheat, for an old Veſſel was painted, 
dp and Goods of no Value put in the Veſſel, and above 1500 J. inſured up- 
Godb. 53 on it, and then the Ship was voluntarily funk. So on an Action brought 
Wuere in on a Promiſe of 10601. if the Plaintiff ſhould find the Defendant's Owl; 
Breaking bis the Court declared, tho the Promiſe were proved, that the Jury may 
Clote. de. Mitigate the Damages; alſo, on Demurrer, by which the Promiſe is confeſ- 
the Court ſed, the Jury may conſider of the Circumſtances and mitigate Damages 


refuled to accordingly. | 


grant a new 
Writ of Inqui 
own AQ. 2 Leon. 214. but for this vide Title Trial, and for what Cauſe a new Trial will be granted, vide 
1 Mod. 2. In Tref 

Rep. 21, 22. & vide 2 Fon. 138. 


1 Lev. 111, The Plaintiff declared upon an Aſſimpſit to pay for an Horſe a Barley 
ase Corn a Nail, doubling every Nail, and avers, that there were thirty-two 


1 Keb. 569. Nails in every Shoe, which doubling every Nail, came to 500 Quarters 
CQ--: 


a of Barley; which being tried before Hyde, he directed the Jury to give 
6 Med. 305. the Value of the 


1 15 held good. | 


2. Whether they may give moze than the Plaintiff has 


declared fo2, 


1 In (4) Perſonal Actions, the Flaintiff ſhall recover Damages only for the 


(6) Butin a Tort done before the Action brought, and therein the Plaintiff counts to 
Real Action his Damage. | 
he recovers | 


his Damages pending the Wrir, and therefore never counts to his Damage. 10 Co. 117. 4. and tho 
Damages be given by Statute, yet the old Form remains. 2 Inſt. 286. . | 


1 Alſo in Perſonal Actions the Plaintiff ſhall recover no more than he 


8 4.6. 3. hath counted for, altho' the Jury give him more, for he beſt knows the 


5 05. 116. Meaſure of his Wrong, and what he is intitled to. 
wen 45. | 


8. P. per Cur. Kelw. 21. Telv. 45. Cro. Eliz. 544. 1 Bulſt. 49. Fitz, Damages 16. S. C. a 2. 8. C. 
Cro. Fac. 297. S. C. | 


2 


If 
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ry, becauſe the Damages were too ſmall, the Suing forth the Writ being the Plaintiff's 


paſs the Jury gave the Plaintiff half a Farthing Damages, and held good. 2 Rol. 


Horſe in Damage, and accordingly they gave 8 J. and 
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Defendant juſtifies the Reſcous upon Special Matter, upon which it was 1 Rol 


If the Tenant vouches, the Demandant ſhall not recover more Da- $ H. 6. ut. 


mages againſt the Vouchee than he hath counted of; for the Vouchee ! Rot. by. 


comes in Lieu of the Tenant, and the Judgment is given againſt the '* 
Tenant. | Ns 

But the Plaintiff in Det/nue may recover more Damages againſt the 8 H 6. 5 11, 
Garniſhee than he hath counted of, for his Count was not againſt the Bro. Damage; 
Garniſhee, but againſt the Defendant, and Damages againſt him are for 3 95 
the Delay after the Count. Abr. 


© . 1 | | 378, C. C. 
In Treſpaſs for reſcuing a Diſtreſs, to his Damage ſo much; if the , tvs 


| Ir. 
demurred for the Plaintiff, he ſhall have Damages as he hath counted of, 578. 


(a) tor the Defendant hath acknowledged the Treſpaſs, and hath not (a) In Debr 


denied the Damages. For 206 J. 


| „ | . . upon the 
2 E. 6. for not ſetting forth Tithes, if the Defendant pleads the 31 H. 8. and that the Lands were 


diſcharged in the Hands of the Prior of B. at the Time of the Diſſolution, G. and thereupon Ifſuc 
taken; and at the Trial the Defendant cannot make good his Plea ; the Value ſhall be taken as con- 
fefled, becauſe the Iſſue is joined upon a collateral Point; and the Defendant took not the Value by 
Proteſtation. Aden 88. Ruled upon a Trial at Bar, and a Verdict given for 200 J. Vide 1 Rol. Abr. 577. 


Where the Jury finds greater Damages than the Party declares of, the Tetv. 43 
Court may, to prevent Error, give Judgment for ſo much as the Party 


declares for, No habito reſpectu to the Reſt, elſe the Party may releaſe 
the Overplus, and take Judgment for the Reſt. e 


Alſo, tho? the Jury cannot regularly give the Plaintiff more Damages 


than he hath counted of, yet may they award him Coſts diſtinct and ſe- 2 on 


parate from the Damages; and tho' ſuch Coſts (c) exceed the Damages Cre.Eliz.568, 


laid in the Declaration, yet ſhall the Plaintiff recover both; for the Da- 2 Hol. Rep. 
mages are given for the Wrong, for which the Action is brought, and the 447: $2 
Coſts for the Charge of the Suit; the one before the Suit, and the other 7. Fac. 69. 


; ; | Telu. 70. 
in and for the Suit. 1 Ret. 467 


578. but vide 


2 5 288. (c) Where the Jury may give 10 J. Coſts, tho' they give but 10 /. Damages on the Statute 


21 Fac. I. cap. 16, 1 Salk. 207. and vide Title Coſts. 


3. Muſt be aſſeſſed purſuant to the Plaintiff's Right, 
oꝛ the Jnjury he has received; and herein of Alleſling 
intire Damages. 5 I | 


If in a Writ of Entry Sur Diſſeiſin, or in Nature of an Affiſe, a Writ 10 Co 115. 


8 Inquiry of Damages is awarded, the Plaintiff ſhall recover his Da- 


mages, but from the Time of the Diſſeiſin to the Time of the Award of 
the Enquiry of Damages, and not after, tho' the Writ of Enquiry be not 
ſerved till ſeven Years after; and if in ſuch Writ an Iſſue is joined triable 


by Verdict, he ſhall recover Damages but from the Time of the Diſſeiſin 


to the Time of the Verdict. _ 

But in a Præcipe quod reddat of a Rent of the Poſſeſſion of the De- 10 Co. 11, 
mandant himſelf, he ſhall recover Arrears as well (4) pending the Writ as (4) Burt in 
before, uſque diem Fudicii redditi. | | Perſonal 
Actions the 


Plaintiff ſhall recover Damages only for the Tort done before the Action brought 


The Diſſeiſce, in an Action of Treſpaſs, may recover Damages for Co. Lit. 257. 
the firſt Entry without any Regreſs. — : _— 

But after Regreſs he may have Treſpaſs with a Continuando, and there- Co. Lit. 257. 
in recover for all the mean Occupation as well as for the firſt Entry. de Rol. 


So in an Action upon 5 R. 2. cap. J. for entring into Land, i mngrefſ- 0, $50. 


ſus uon datur per Legem Terre, the Plaintiff ſhall recover Damages for the Co. Lit. 257. 4. 


firſt tortious Entry only. 5 


Vol. II. 2 But 


* 


10 Co. 117. 


| 


1 


6 | Damages. 


0 0 * 
r 


Co. Lit. 25. But in an Action upon 8 H. 6. cap. 9. where one enters by Force, or 
enters peaceably and detains with Force, or when one enters with Force, 
or detains with Force, the Plaintiff without any Regreſs ſhall recover tre- 

ble Damages, as well for the mean Occupation as for the firſt Entry. 

Hob 189. If in Caſe, for not Grinding at the Plaintiff's Mill, the Plaintiff de- 

Harbin and rjyes his Title under a Leaſe made to him 11 Fac. and then ſets forth, 

n, that the Defendant at ſeveral Times, from 2 Fac. to 12 Fac. did grind 

S. C. his Corn elſewhere, he cannot have Judgment, tho' after Verdict, be- 

Carth. 387. cauſe the Damages are aſſeſſed for all that Time, viz. from 2 Fac. to 12. 

8. C. cited. \hereas the Plaintiff's Leaſe commenced 11 Fac. ſo that Damages are 
given to the Plaintiff before he had any Title. LP 


. In Caſe, the Plaintiff declared, that J. S. 19 Sept. 16 Car. 2. was re- 


2 Saurd. 169. 


Fe blues tained as an Apprentice to ſerve the Plaintiff for nine Years, and conti- 
and Veere, nued in his ſaid Service till the 31 Octob. 21 Car. 2. when the Defendant 


1 Lev. 299. procured the ſaid F. S. to leave the Plaintiffs Service, (a) per quod the 


5 get 4 Plaintiff totum Proficuum quod ratione Servitii pred” J. S. per totum reſiduum 
Arth. 261. 


8. G. Sed. Termini recipere potuiſſet totaliter perdidit; and (5) after Verdict for the 


(a) The Plaintiff, and general Damages given, though it appeared the Term was 
Plaintiff de- not expired; it was intended that Damages were given for all the Term, as 


clared for a well the Time to (c) come as paſt; for the Damages muſt be intended to 


e be taxed according to the Declaration; and if it ſnould be intended other- 
. U 


19 Fan. Ge. Wiſe, it would be uncertain to what Time they were taxed, whether to 


ger quad he the Exhibition of the Bill, or Verdict given. 
Joſt his Ser- 3 


vice for a long Time, viz. for the Space of ſix Months then next following, Se. Hob. 284. After a 


Verdi& for the Plaintiff, though the Original bore Teſte before the End of the fix Months; yer the 
Plaintiff had his Judgment, for the Viz. was more than needed, being not of the Subſtance of the Ac- 
tion, but for Aggravation of Damages only. Alen 23. per Curiam, but yet vid. Cro. Fac. 619. Telv. 94. 
(b) Where upon a Demurrer it may be helped, for the Plaintift may take Damages for the Departure 
only. 1 Mod. 271. (c) For this vide 5 Mod. 286. Carth. 389. ELL | | 


Cart b. 3 8 6. 


Prince and 
Motelton. 

2 Salk. 663. 
8 


Cartb. 230, 
Bridges and 


Hor ner. 


| Carth. 261, 
Carter and 


Cawthrop. 


4 Mod 152. 


3 Lev. 345. 
S. C. "er 


(4) But in an 


Action de 


texore abduct a, 


In Treſpaſs, the Plaintiff declared, that upon the ſecond Day of July, 
Anno 5 V. 3. Ge. and from thence to the Time of the Action he was 
poſſeſſed of two Meadows adjoining to a River; and that the Defendant, 


Aug. 2. in the ſame Year, exalted his Mill-banks to that Degree, that 
thereby the Water overflowed his (the Plaintiff's) Meadows, per quod he 


loſt the Uſe and Profit of his Meadows, from the ſaid ſecond of July to 
the Time of the Action; and after Verdict and intire Damages, Judg- 
ment was arreſted; for it was impoſſible that he ſhould loſe the Uſe, c. 
before the Fact was done. : 

But where in Treſpaſs for erecting and continuing 300 Perches of 
Stone Wall on the Soil of the Plaintiff 2 April. An. 2 M. & M. tranſgreſ- 
ſion. prædict. quoad continuation. muri pred. a 20 die Feb. Anno primo W. Es 
M. uſque diem exhibitionts bille continuando; it was objected, that the Con- 
tinuance being laid for one Year before the Commencement of the Treſ- 
paſs, and intire Damages being given, all was void; but adjudged, that 
the Continuance being for a Time before, the Commencement of the 
Action was ſenſeleſs and void; and it cannot be intended that any Da- 
mages were given for a Matter which was void in it ſelf. 5 
In Caſe, for Stopping of Lights by erecting a new Struckure, the De- 
claration concluded, that occaſione præmiſſorum magna tenebritate ob ſcurat 
fuit & adhuc exiſtit, Ec. after Verdict and intire Damages, it was object- 
ed, that by the Adhuc exiſtit, the Jury had given Damages for a Matter 
ſubſequent to the Action, and that no Damages can be given for a Mat- 
ter after the Action commenced; becauſe if another Action ſhould be 
brought for the ſame Thing, the former Action could not be pleaded in 
Bar to it; but it was reſolved, that the Adbzs ſhould (d) refer to the Time 
of the Plaint levied, and not to the Time of the Declaration. 


and keeping her from him «ſqze ſuch a Day, which was ſome Time after the Exhibiting of the Bill; 
Judgment was ſtayed, for the Jury ſhall be intended to bave given Damages for the whole Time men- 
rioned in the Declaration. 1 Vent. 103. | | | 
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good. 


too extenſive, for fulcrum ſignifies the Bedſtead only. 


„6 — od will ac... = - 


Damages. 1 


1 — 
— 


If an Action upon the Caſe be brought for ſpeaking of Words all at 1 Rel. Abr. 
one Time; and upon Not guilty pleaded, a Verdict is given for the 576. Bur for 
Plaintiff, tho' ſome of the Words will not maintain the Action; yet if this, and for 


; " 3 a hat Things 
any of the Words will, the Damages may be given intirely, for it ſhall he Dima bes 


de intended that the Damages were given for the Words which are ac- ſhall be ſaid 
tionable, and that the others were inſerted only for Aggravation. 175 goons 
Moor 141. pl. 283, 708. pl. 987. Cro. Eliz. 329, 788. 1 Bulſt. 37. 3 Bulſt. 283. Cro. Car. 237, 32% 
March 48. 1 Sid. 38. Winch 33. x | 


But if the Action be brought for ſeveral Words ſpoke at ſeveral Times, Moor 7c5. 


and the Action will not lie for the Words {poke at one Time, but will lie 1 329. 


37. 


Verdict is found for all the Words, and intire Damages given; this is not 3 Brlfe. 283. 
| in | _ Cro. Car. 237, 

328. 
Hutt. 131. 1 Rol. Abr. 57. 


If the Plaintiff declares that he bought of the Defendant diverſa bona 1 Co. 136. «. 


e catalla, viz. unum fulcrum lecti ( Anglice a Field Bedſtead) with a Te- 32,6. 
ſter and Curtains of Say, unum Canopium (vocat. a Canopy) Gc. and that 


the Defendant aſſumed to deliver boya pred”, but had not, &c. and there 


is a Verdict for the Plaintiff, and general Damages given, it ſhall not be pre- 

ſumed that any Damages were given for the Teſter and Curtains, which 

(a) were not alledged poſitzve, but only expoſitivè; and this Expoſition is () Trover 
0 es de uno viſco, 


* 3 | ( Anolice a 
Trunk full of Linen, &c.) and Damages intended to be given for the Trunk only. Cro. Fac. 665, 


If in an Action upon a Covenant divided into two (%) Branches, the 2 Nel. Rep. 
Breach is aſſigned in one Part only, Ec. and the Jury aſſeſs Damages ge- 27% Stet. 
nerally pro fractioue conventionts pred. this ſhall have Relation to that Part 


and Spight. 
(b)4. brought 
an Action in 


only in which the Breach was aſſigned. 


an inferior 


Court for Slandering of him in his Trade, by which he loſt his Cuſtom, within the Juriſdiction of that 


Court & alib.; and it was held maintainable, notwithſtanding the Alibi. 1 Vert. 104. cited by Twiſden 


to have been adjudged. 


If in Debt upon 2 E. 6. for not ſetting forth Tithes growing upon S. 161. Creſ- 
ſeventy Acres of Land, Sc. the Jury as to ſixty-ſix Acres give Damages, It and Burgi. 
Oo. and as to the five Acres Reſidue, give Damage, &c. whereas it ought _ 
to have been, as to the four Acres Reſidue; yet this being only (c) a 
Miſcounting of the Jury, and no Damage to any thereby, the Plaintiff 
ſhall have his Judgment. 1 55 


(c) An Ac— 
tion upon the 
Sale of ſeve- 


e | 1 5 | ral Things 
for divers Sums of Money, que quidem pecuniarum Summæ attingunt ad 10 J. whereas rightly computed 


they came but to 91. the Jury gave Damages leſs than 9 J. and it was held good; but if the Verdi& 
had been for 10 J. it had been naught. 1 Vent. 104. cited by Twiſden to have 5 adjudged. | 


If in Treſpaſs for an Aſſault, Battery, and Wounding the Defendant, 1 Sid. 96. 
guoad the Force, pleads Not guilty ; and quoad the Aſſault and Battery, 
that he was reitoving a Market-Croſs to a more convenient Place, and 
the Plaintiff interrupted him, per quod molliter manus impoſuit, Ec. and 


| thereupon they are at Iſſue, and the Jury find the Defendant guilty de 


injuria ſua propria; and fo (d) recite the intire Declaration of the Aſſault, (4) But with- 
Battery and Wounding (though the Wounding was not in Iſſue) and aſ- out ſuch Re- 
ſeſs Damages occaſione . ilius to 201. it muſt be intended that eital, ir 


the Damages were given for all in the Declaration, viz. the Wounding, eee 
tho' not in Iſſue, and the Jury cannot find (e) more than the Plaintiff has preſumed 


declared for, and aſſeſs Damages for it. that Da- 
mages were 


given for what was not in Iſſue. Bob. 187. Cro. Fac. 353, (e) Nor can they give Damages for what 


they have not found. 1 Bylſt. 64. 
If 


Goller ad- 
judged, an 


JJ 


. 


— — 


— 


1 Sid. 98. If in Trover, inter alia de una Salſura ¶ Anglice a Salting Trongh ), there 
A na Feet „is a Verdict for the Plaintiff and entire Damages; the Declaration as to 


Title Trozer the Trough being meerly in Engliſh, the Damages ſhall be intended given 


and Conver- for the other Particulars; but if the Defendant had been acquitted of the 


fon, and 10 other Things, and expreſsly found guilty of this, it would have been 
2 ; otherwiſe. | 

3 Fo 336. If in an Avowry for Rent due in Money, and alſo for ſo many Jens, it 
Carth. 437- appears on the Face of the Avowry that the Hens were not due at the 


Morrice and 'Tjme of the Diſtreſs taken, and altho' there are intire Damages and 
4 Coſts, yet the Plaintiff may releaſe the Damages and Rent for the Hens, 
 Peniittityy and take Judgment only for the Rent in Money, (2) but need not re- 
entred ac- leaſe the Coſts. Ip 
cordingly, | | : ; 

(a) Byars and Newton, Trin. 28 Car. Rot. 528. S. P. ſaid to be adjudged. 


1 Pol. Abr. If an Action upon the Cafe be brought (Y) upon two Promiſes () 


570. Rol. and both are found for the Plaintiff, the Jury may give intire Da- 
ng mages for both, for this is at the Peril of the Plaintiff; but if the Action 
IC ES does not lie for one of them, the Plaintiff (d) ſhall not have Judgment 
judgwent for the other. % 
being given | | | | „ 

on De murrer and entire Damages a ſſeſſed upon a Writ of Inquiry. (5) So in other Actions upon the 


Cafe. Moor 507. pl. 987. Cro. El. x. 560. Hob. 189. 10 Co. 130. Moor 281, --- So in Debt, 1 Brownl. 70. 


---Soin Treſpals. Stil. 174, 182, 399. 3 Leon. 213. Cro. Car. 21. Godb. 57. --- So in Covenant. Cro. 
Flix. 685. Cro. Fac. 439. 1 Sand. 155. --- And for this vid. 5 Co. 108. 4. 10 Co. 139. 3 Bulſ. 231. Het. 
51, 53. Lit. Rep. 61. Stil. 198. Cro. Eliz, 59. Cro. Fac. 239. 1 Sid. 38. Moor 28 1. (c) So where the 
Plainciff alledges two Breaches of an Award, one of which is inſufficient, and intire Damages are 


given. 1 Leon. 170. 5 Co. 108. 10 Co. 131. bur vid. Yelv. 35. and Title Arbitrament. (d) Where intire 
Damages ſhall hinder the Plaintiff's Judgment, vid. 2 Rol. Abr. 99. | 


Carth. 254 So where an Action againſt an Adminiſtrator was laid as follows, . in 
Blackman Conſideratiois that the Plaintiff had ſold a Mare to the Iuteſtate, he promiſed to 
3 pay the Plaintiff tantam Denariorum Summam quantam Equæ prædict. rationa- 
we, 1 ' biliter habere meruit, and then avers in Fact, quod Equa Prædict. rationa- 
Judgment of Hiliter habere meruit 81. which laſt Promiſe being void, it being abſurd to 


„ of ſay that the Mare deſerved to have ſo much Money, makes the whole void. 
„ 5. In 25 e 5 


which there were intire Damages, reverſed accordingly. 


4. Where to be aſſeſſed jointly oz ſeverally, where there 
are ſeveral Defendants, 


11 U, 6. The Jury cannot regularly aſſeſs (e) ſeveral Damages for one Treſpaſs, 


ya Elz. with which the Defendants are jointly charged by the Plaintiff's Writ or 
5 


Verdict. Carth, 20. arguendo. 


11 C 6. l. But in Treſpaſs if one Defendant is found Guilty at one Time, and the 


I 5 — other at another Time, ſeveral Damages may be (f) taxed. 
233. 8. C. 


(F) And the Plaintiff hath Election to take Execution de melioribus Danmis. 3 Mod. 102. 


Cro. Car. 239. So where they plead ſeveral Pleas, as in an Action of Battery, if one 
Bia pleads Not Guilty, and the other juſtifies, and both Iſſues are found for 
3 Mod. 102, the Plaintiff ; in ſuch Caſe he may enter a Nolle Prof. againſt one, and 
5. C. cited. take Judgment againſt the other, becauſe their Pleas are ſeveral. 


4 > If 


RIES 
2 


3 
95 


9 


—— 


Damages. 3 9 


— ns 


If in Treſpaſs againſt two, one appears againſt whom the Plaintiff 11 Co. 6 5. 
counts ſimul cum, &c. who pleads, and is found Guilty to Damage, and 1e Rep. 
after the other appears and pleads, and is found guilty, he ſhall be charg'd 10 C. 119 
with the Damages taxed by the firſt Jury. 5 | 

If in Treſpaſs againſt A. B. and C. for a Battery and Wounding, A. 11 Co, 5 . 
appears, and the Plaintiff declares againſt him, ſimul cum, Ec. and A. Sir Fobn 
pleads not guilty, and a Verire iſſues, &c. and after B. appears, and the Heyden“ 
Plaintiff declares againſt him fi! cum, and B. pleads Not guilty, and a age 8 105 
Jenire iſſues, and both theſe Iſſues are tried at the ſame Aſſiſes, viz. that Like a . : 
againſt A. is firſt tried, and 200/. Damages given; and after that againſt in an Appeal 
B. is tried, and 50 l. Damages given; and after C. appears and confeſſes of Mayhem. 
the Action, and a Writ of Inquiry is awarded upon the Roll, but none in Tref. 
iſſues, the (a) Plaintiff at his Election may have Judgment for the Nin 
Damages given by the Jury, and this ſhall bind all, for in Judgment of 4. B. and C. 
Law the ſeveral Juries gave their Verdict at the ſame Time. ar 1 

| ultity; 
which there is a Demurrer, and C. eee, thereupon Iſſue is joined, and the Pes is ede 
againſt A. and B. and upon Writ of Inquiry Damages are given; and after the Iſſue is found for the 


Plaintiff, and Damages given, the Plaintiff may have his Election, which Damages he will take. 


1 Ro! Rep. 395, per cur. Cro. Fac. 3 50. S. C. adjudged upon a Writ of Error; and the firſt Judgment 
affirmed accordingly, becauſe the Writ is intire, and the Defendants are all charged with one Battery, 


tho' the Declarations are ſeveral. 1 Rol. Keb. 30, 31. S. S. | 


In Treſpaſs for an Aſſault, Battery and Woundirg, the Defendant 


groad the Battery and Wounding pleads Not guilty, and que the Aſ- Cro. Fac. 251, 


ſault juſtifics, and both Iſſues are found againſt the Defendant, ſeveral 8 | 


Damages ſhall not be found, for the Aſſault is included in the Battery ſhould be 
and Wounding. | Oe ng, . found ſe- 


If in Trover and Converſion of 2000 Loads of Coal, upon Not guilty V*rally, it 


pleaded, the Defendants are () found ſeverally Guilty for ſeveral! Loads of would be 


double. 
Coal, and ſeverally Not guilty for the Reſidue; the Jury muſt aſſeſs Cro Car. 54. 


ſeveral Damages, (c) adjudged upon a Writ of Error in the Zxcheguer- Player and 
_ Chamber, and Judgment againſt them ſeverally for Damages, according Warn. . 


(b) So in 
Treſpaſs, if 
3 3 | 5 15 the Defen- 
dant is found Guilty in Part only, and the other in all, the Damages ſhall be ſeveral. Cyo, Eliz. 860. 
1 Brownl. 233. 1 Bulſ. 50. (c) But vid. Carth. 20. where it is ſaid that the contrary had been lately 
reſolved in C. B. between Whorewood and Fackſon. jt 


to the Verdict, and entire Coſts. 


In Treſpaſs and falſe Impriſonment, and impoſing the Crime of 'Frea- Carts. 1 R 
ſon on the Plaintiff againſt A. B. and C. B. confeſſed the Action, A. and Nadney, v. 


C. pleaded jointly Not guilty, and were found Guilty; the Jury aſſeſſed Strode &> A. 


Damages, viz. 10001. againſt A. and 50 J. againſt B. and C. each; and . K Sl 
the Plaintiff entered a Nolle Proſequi as to B. and C. and took Judgment 2 54. Hy 
againſt A. only for the 10007. and it was held that the Defect of the and affirmed 
Verdict was (d) cured by the Nolle Proſequi ; for as the Plaintiff might in the Ex- 


have brought his Action againſt them jointly or ſeverally, ſo it is but rea- cheduer. 


| ſonable that he ſhould have the ſame Election as to the Damages, altho' CONT, 6s 


| alſo in the 
it was objected that the Plaintiff hath Election de melioribus Damnis Houle of 


only where the Trials are at ſeveral Times, and this was a Fact of which 8 1 W. 
they are all equally Guilty, and that it was a Contradiction to ſay that | W ans 
a ee | Judg- 

the Plaintiff is injured by one to the Value of 507. only, and by the other ment Rid to 
to the Value of 10007. 8 „ | be lately |» 
| nn, | given in B. R. 

between Trobareſoot and Greenway. 3 Mod. 101. S. C. Cro. Car. 243. Like Caſe ; where it is nid tho' Das 


mages ought not to have been taxed ſeverally, yet the Plaintiff relinquiſhing his Suit againſt the other, 


it is not material, no Advantage being taken thereof. (4) For this vid. Raſt. Ent. 127, 583, 654. 1 Rid, 
Abr. 784. Cro. Car. 54. | 


Wi 2 (E) Where: 


' 
1 


1 Rol. Abr. 


thereof by the Record; for it ought to appear that the Wounding was by this Battery, and the 


Damages. 


(E) Where the Court may increaſe oz mitigate 
| the Damages, 


E7 (a) all Actions at N. Prins, where Damages are the Principal, as the 
5 WW Court can have no certain Conuzance of the Cauſe, either by Record 
paſs for eut· Or other Matter apparent, they can neither mitigate nor increaſe the 


ting his Damages. 
Trees, upon | 


Not Guilty pleaded, the Court cannot increaſe the Damages given by the Jury, beeauſe itliesnot in thetr 


Conuzance. 3 H. 4. 4+ Bro. Cofts 7. — Nor can they diminiſh them, becauſe the Treſpaſs is local, and 
it cannot appear to them what the Damages was. 1 Brownl. 204. — So in Caſe for Words, tho' the 
Court thought the Damages exceſſive, yer they would not mitigate them. Palm. 314. And tho' at fiift 
they inclined to do it, yet upon great Conſideration they reſolved ro ;cave ſuch Matters of Fact to the 
Trial of a Jury, who belt know the Quality and Eſtate of the Perſon, and the Damages he hath 


ſuſtaincd. 


| But in (b) Battery pro Amputatione Manus dextræ, the Court may in- 
22 E. 3. 11. b. 3 | 
; H. 4 4. creaſe the Damages, for it is apparent to the Court by the Record and (c) 
1 Rol. Abr. View of the Perſon. | 1 | 
72. 5 | | 5 
: Leon. 139. ſo done. (b) So in an Appeal of Mayhem, upon View of the Mayhem. 8 H. 4. 22. 3 A0. 
30. In an Appeal of Mayhem the Jury gave 20 Marks Damages, and upon View in Court, and 
Information of the Surgeons there preſent, the Court increaſed the Damages to 1001. becauſe he loſt 


the Uſe of his Hand. 1 Rol. Abr. 572. Freeman and Trevers. (c) It is ncc ſufficient that the Juſtices of 


Niſs prius upon View thereof certify that he had ſuſtained Damages to ſuch greater Sum; for the Juſtices 
out of which it iſſues cannot increaſe the Damages without their View. 8 H. 4. 23. 1 Rol. Abr. 572. 
— Bur upon a View in Pais by any of the Jnſtices of the Court into which the Niſi prius is returned, 
they may increaſe Damages. 8 H. 4. 23. Bro. Damages. 4). | 


19H.6. 19. So in Treſpaſs, if Judgment be given upon nibil dicit, and a W rit of 


adjudged. Inquiry of Damages ſerved, the Court may increaſe or (4) diminiſh the 


553. S. C. Damages found by the Inqueſt ; for that they might have awarded Da- 
Stil. 316 ad- mages, according to their Diſcretion, without ſuch Writ, adjudged in an 


judecd. Action of Aſſault, Battery, and Wounding; (e) the Manner of doing 
thereof being ſpecially laid in the Declaration, tho' the Inqueſt gave 200 J. 


(d) Judgment 
3 Damages, yet upon Examination of Surgeons, and upon View of the 


matus, and Wound in Court, and for the Heinouſneſs of the Fact, being done in the 


upon a Writ high Street in the Day-time with a Stilletto, with an Intent to kill him; 


of Inquiry of 


Dathe bes.” and the Surgeon by Agreement being to have 150 J. for the Cure; the 


found, Se. Plaintiff being in great Danger of Death, and having loſt a Pottle of 
And upon a Blood, as the Surgeons ſaid, the Court increaſed the Damages to 400 J. in 


Motion to toto; and Judgment given accordingly. rp. 
mitigate the | | 135 | | | 
Damages, the Court ſaid that in ſuch Caſes they never alter the Damages, Lit. Rep. 150. Hetl. 93. (e) 
otherwiſe if the Wounding be not particularly expreſſed in the Declaration, that the Court moy judge 
art 
is not to be viewed in Court by a bare Averment at the Bar, Stil. 345. — So in an Appeal of Mor: 
hem, when the Particulars of the Mayhem are not expreſſed in the Declaration, the Court upon View 


of the Mayhem cannot increaſe the Damages, unleſs the Judges of Niſs Prius, before whom tried, 


certify the Particulars of the Mayhem to the Court; or where tried before a Judge of the ſame 
Court, who affirms that theſe are the Mayhems that were proved upon Evidence, otherwiſe non toteſt 


con ſtare curie, that theſe are the fame Mayhems for which the Plaintiff has declared. Latch 223. 
1 Sid. 108. et vid. Hard. 408. | | | 


Lit, Rep. 351. In Treſpaſs for an Aﬀault and Battery againſt A. and B. A. appear- 
155 ed, Sc. and a Verdict was given againſt him, and Damages taxed to 
30/, and the Court upon View of the Mayhem encreaſed the Damages to 
40/7. and after a Verdict was given againſt B. and Damages taxed; and 
then it was moved that the Court upon another View of the Wound 
would encreaſe Damages againſt B. for that A. had murdered the Officer 


that came to ſerve the Execution upon him for the 401. ſo that poſſitly 
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Damages. %%»; 


the Plaintiff might recover nothing againſt A. But it was denied by the 
Court, for that they could have the View but once in the ſame Action; 
tho? if he had brought ſevera! Actions, it would have been otherwiſe ; but 
the Court directed the Plaint.f to ſtay till A. was hanged, and then they 
might have the View and increaſe the Damages. 

In Treſpaſs, Qzare inſultun fecit et maletractavit the Wife of the Flain- 1 849. 433. 
tiff, et uam, upon which the Wife rode, percuſit; fo that the Wife was Brrford and 
thrown, and another Horſe trod upon her, per quod ſhe loſt the Uſe of three yay 5 * v. 
Fingers, Cc. there was a Verdict for the Plaintiff, and 8 J. Damages: 
and the Court refuſed to encreaſe the Damages upon View of the May- 
hem and hearing Surgeons, becauſe there was no Mayhem or Wounding 
directly done by the Party, but rather by Accident, viz. by the coming, 

Oc. of another Horſe, which whether he came, Cc. or the Wife might - 
have avoided him, is Matter of Evidence. 3 e > 
The Courts have a general diſcretionary Power, except in ſpecial Caſcs, , R. 4. 
as (a) local Treſpaſſes, Ec. either to encreaſe or abridge the Damages 5-;, 

found by an (5) Inqueſt of Office. | | | („4% E. 


| | | 9 5 3. Pl. 8. 
19 H. 6. 10. Pl. 28. 1 Bron. 204. (Y) In Action for taking his Goods, if the Defendant «vows, upon 
which it is demurred, and adjudyed for the Plaintiff, or upon Defaulr, and Damage found upon the 


Writ of Inquiry of Damages, rhe Court may increaſe them; for the Court (this being upon Demurrer) 


might have awarded Damages without Inquiry; and therefore the Inqueſt is but for their Information. 
14 H. 4. 9. 3 H. 6. 29. b. Yelv. 152. 1. Brownl. 214. — But where ona Writ of Inquiry the Court fe— 
fuſed ro mitigate Damages, vid. 3 Leon. 150. Godb. 155. Lit. Rep. 150. Hetley 93. | 


In Treſpaſs for taking his Goods to the Damage of 201. if the Defen- 13 Hen. 4. 
dant pleads an Arbitrament made in anorher County, and this is tried 2 
againſt the Defendant, and Damages aſſeſſed for the Treſpaſs; yet in as 48 
much as this Foreign Jury could not have full Conuzance of the Treſpaſs, A. 88. 


and the Defendant hath not denied the Damage to be according to the 


Count, the Court with the Aſſent of the Plaintiff may increaſe the Da- 
mages, and to ſo much as the Plaintiff hath counted. 


On the Statute of Meſim. 2. cap. which gives Damages to an Appellce 2 Haul. P. C. 


on a falſe and malicious Appeal; if the Jury give too great Damages, the 201. 


Court may abridge them; or if they give too ſmall Damages, the Court 
may increaſe them; for after the Acquittal of the Appellee, their Inquiry 
as to Damages is to be conſidered only as an Inqueſt of Office; alſo the (c) (c) Whereby 


Words of the Statute are, Damages ſhall be ziven according to the Diſcretion the Statute 
of the Fuſtices, ; ce. 1 5 | | f cad. 


: | | | | | | | | 20. It is 
enacted, that if a Treſpaſſor in Parks and Ponds is attainted at the Suit of the Party, great and large 
Amends ſhall be awarded, according to the Treipaſh; in the Explanation of that Statute, it is ſaid 


that if the Damages are roo ſmall che Court hach Power to encreate them, for chat che Word Award 


properly belonged to the Court. 2 Inſt. 200. 


n 
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(F) Of the Manner of aſſeſſing and recovering 
5 Damages. 


T* Treſpaſs is brought againſt Overſeers of the Poor, Cc. for any Act Tel 176. 
done by Authority of 43 Ez. cap. 2. and there is a Verdict for the 


Defendant, the Jury ſhall aſſeſs the Damages which ſhall be {d)trebled by (aj So on the 


the Court. Scatuic of 


| | Weſtin. 2 cap. 
26. the Court ſhall double che Damages. 2 rf. 416. -- So on the Statute 23 H.6 cap. A 2 


NO 
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1 Rol. Abr. 
> Rot. Aly. mitted, the Party would be deprived of his Remedy by Artaint againſt 


1 Sid. 442. 


8 


wx A 


( (a) No Damages can be given to the Party grieved upon an Indict- 
a) 1 Kol. 3 k 

Ar. 220. ment, or any (H) other criminal Proſecution ; alſo where by Statute Da- 
2 Rol. Abr. 83. mages are given to the Party grieved by the Offence intended to be re- 
Cro. Car. 531. drefſed, they cannot be recovered on an Indictment grounded on ſuch 
9 Statute, unleſs ſuch Method of recovering them be expreſly given by the 
King, by his Statute ; (c) but they ought to be ſued for in an Action on the Statute, 
Commiſſion in the Name of the Party grieved ; yet the Court may, by (d) Virtue of 
eretting a a Privy Seal, give to the Party injured Part of the Fine ſet on the Offen- 
— der, or (e) may induce a Defendant to make Satisfaction to the Proſecu- 
reds, that tors, by giving an Intimation, that on that Account the Fine to the King 


the Party ſhall be mitigated. 
ſhall recover 


his Damages by ſuch a Proſecution. Cro. Car. 558. 2 Hawk. P. C. 210. (c) 1 Fon. 380. Cro. Car. 438, 
448. (4) 1 Keb. 487. — may give the third Part of the Fine aſſeſſed. 2 Hawk. P. C. 210. (e) Said 
to be every Day's Practice. 2 Hawk, P. C. 210. | | 


10 Co. 119. In all Actions in which the Plaintiff is to be recompenſed in Damages, 
1 Latch 113: the Jury muſt aſcertain the Damages by their Verdict; nor can fach 
Omiſſion or Defect be ſupplied by Writ of Inquiry; for if this were per- 


112. the Jury for exceſſive Damages; for no Attaint lies againſt them on a 


Skin. 595- Writ of Inquiry, it being an Inqueſt of Office. 


1 Salt. 20 80 in a Writ de valore Maritagii, where Iſſue was joined on the Te- 


nure, and the Jury aſſeſſed 40 5. Damages, and 105. Coſts, but did not 
inquire of the Value of the Marriage; and it was held that this Defect 


10 Co. 118. b, ( F) could not be ſupplied by Writ of Inquiry. 
Cheyney's | | 


| Caſe. (f) So in Detinue, where the Jury gave a Verdict, but omitted to inquire of the Value of 


the Goods. 10 Co. 119. b. but in Skin. 595. and Salk. 205. this Point is ſaid by Holt Ch. Juſt. to have 
been otherwiſe determined, but as he thought, contrary to Law, being againſt Cheyney's Caſe. | 


co. Car. 143. If there be (g) a Demurrer upon Evidence, tho? the Jury are thereby 


N 1 diſcharged of the Iſſue, yet they may tax Damages conditionally, viz. if 
9 nere ˖ 
ee to termined, it (5) may be done by (i) Writ of Inquiry, and ſaid to be the 
Parr, and moſt uſual Courſe where there is a Demurrer to Evidence, to diſcharge 


Iſſue to Part. the Jury without further Inquiry. 
2 Rol. Abr. | 


722. (5) Where an Omiſſion of taxing Damages by the Jury cannot be ſupplied by Writ of Inquiry, 
but a Venire facias de novo ſhall go. 2 Rol. Abr. 321. — Where the Court will refuſe a Writ of Inquiry, 


bur vin award a new Venire, 22 E. z. 5. 1 Rot. Abr. 571. () Where upon a Writ of Inquiry the | 


Plaintiff is not bound to prove his Property. Cro. Fac. 220. Telv. 151. 1 Brownl, 214. 


2 Saund.106, If in Debt upon a Bill obligatory, the Plaintiff hath Judgment () by 
bans Fats Default, the Court, by the Aſſent of the Plaintiff, which is always en- 
ee e upon Record, may tax the Damages occaſione detentionis debit”, (I) 
8. P. but if he will not aſſent thereto, he may have a Writ of Enquiry; but 


Fitz. Bar. this Election is in the Plaintiff, not in the Defendant; alſo it is ſaid to 
be the Courſe and Practice of both Courts upon a Judgment in Debt, (n) 


283. 

(* So if a 
Verdict is 8 | 
found for the Plaintiff, and the Jury aſſeſs not Damages, &*c. for the Debt is certain, and the Loſs 
of the Plainriff apparent. N. Dyer 105. in Margine —in Replevin, the Plaintiff is nonſuit ; the Court, 
without a Writ of Inquiry, may aſſeſs Damages, becauſe they accrue not in Reſpe& of any local 
Matter, but 'tis the Delay in Non-payment of the Rent; ſecus where judgment is given For the 
Plaimiff, for he ought to recover for Taking his Cattle, and the Damages may be greater or leſs, 


according to the Value of the Cattle and Circumſtances of Taking. 3 Leon. 213. (J) Cro. Fac. 415. 
(n) So upon Demurrer. Latch 113. 


by Default or Confeſſion, to tax Damages as well as ( oſts. 


i Salk. 20. Tf in Replevin, the Defendant avows as Overſeer of the Poor for a 


nm neon Diſtreſs for a Rate, upon the 43 Eli. cap. 2. and on the Trial the 


Stin.595.S.C, Plaintiff is nonſuit, if the Jury omit to find Damages, this Omiſſion will 
adjudged, I | be 


Judgment ſhall be given for the Plaintiff, or when the Demurrer is de- 
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Damages. 3 


2 


ſupplied by Writ of Inquiry; for if the Jury had inquired, they had 
RN acl ws an Inqueſt of Office, on which no Attaint lies. 

Alſo the Omiſſion of the Inquiry of the Value of the Church in a pb Co. 119. 
9:1are Impedit, may be ſupplied by a Writ of Inquiry. 1. 596. 


. S. P. 8 
But in an Avowry for a Rent-Charge, according to the 17 Car. 2. 17 


cap. J. the Omiſſion of the Jury cannot be ſupplied by Writ of Inquiry; 1 Salk 203, 6. 


for that Statute expreſly requires, that the ſame Jury ſhall inquire of the Skin. 395.S.C. 


! ; I Cited, and 
Rent arrear, Value of the Cattle, Ge. NN 


Law. 


(A) In what Caſes an Action of Debt will lie. 


certain Sum of Money, Debt lies; but if they award the doing of ſomething 


drougght for the Mone 


Debt. 


(A) In what Caſes an Action of Debt will lie. 
(B) At what Time it ſhall be ſaid to have accrued. 
(C) Mho map bring Debt, and herein of the Pꝛibitp of 
Contract and Eſtate. „ = 
(D) Again whom it may be brought. os 
(E) Where Debt is the p2oper Action, and not Cove⸗ 
nant, Caſe, &c. C Oo 
(F) Of the Manner of bzinging the Action, and where 
it _ be bzought in the Debet & Detinet, oz Detinet 
only. | 5 
(G) Ot the Extinguiſhment of the Debt, and Pleading 
in Bar thereof, To Fs 


_ 2 


— 


N Action of Debt is ſaid to be founded upon Contract, either 4 Co. 90. 
expreſs or implied, in which the (a) Certainty of the Sum or Slade's Caſe. 

Duty appears, and therefore the Plaintiff is to recover the Vaugb. 101. 
ſame in Numero, and not to be impaired in Damages by the (a) Hence 2 


Jury, as in thoſe Actions which ſound only in Damages; as Aſumpſit, Debt due by 


Specialt 
Trover, c. 3 


can only bo 
18 5 DE 5 | recovered 
by Action of Debt — If upon a Submiſſion to Arbitration, the Arbitrators award the Payment of a 
] advantagious to the 
Party only, an AQtion on the Caſe. Vide Title Arbitrament. If one makes a Bill to another in theſe 
Words, Memorandum, I owe to A. B. 201. to be paid in Watches; an Action of Debt, &. muſt de 


y, and not an Action for the Watches, for the Number of Watches is not cer- 
tain, 1 And. 117. | Sk, | 


Vol. II. E But | 


| 
1 
| 
| 
| 


FFP; 
3 


80. 1 — 5 of 0 —— „52 we «Ab >. x * _ * va me 4 „ = 


ror brought 


6: Ai ut if in an (a) Action, in which the Plaintiff can only recover Da- 
Waſte, 33 mages, there be Judgment for him, he can afterwards bring an Action of 


E. 3. z. and Debt for thoſe Damages. 
vide 1 Rol. 


Abr. 600, 60 1. Several Caſes to this Purpoſe. 


1 Sid. 236. Alſo if after Judgment for the Plaintiff in B. R. the Defendant brings 
1 Lev, 153. a Writ of Error in () Cam. Scacc. an Action of Debt may be brought in 
5 pgs B. R. upon the Judgment, pending the Writ of Error; and the Defen- 
(6 So after dant cannot plead Nl tiel Record, for by the Writ of Error the Tranſcript 


Writ of Er- of the Record only is removed. 


in Parliament. 1 Sid. 236. but for this vide Styl. 124. 1 Med. 121. 3 Lev. 397. 2 Vent. 261. and Title 
Error. 1 | | 5 . | : 


1 Salk. 209. Debt lies in the Marſhalſea, or any other Court, upon Judgments in 


ber Cur. C. B. or B. R. and upon Nl tiel Record, the Iſſue ſhall be tried by Cer- 


tiorari, and Mittimus out of Chancery. 5 


For this, vide Every Contract muſt be legally (c) entred into, and the (4) Conſide- 


Head of Obli ration thereof muft be lawful, otherwiſe an Action of Debt will not lie. 


gations. 1 

(e) If a Man by Deed acknowledges, that he hath ſo much Money of F. S.'s due to him, in his 
Hands, tho' here is no ContraG@ of Borrowing between them, yet F. S. may have an Aion of Debt 
againſt him. 11 H. 6. 39. (d) As Marriage, Work, Soliciting a Cauſe, &c. vid. 1 Rol. Abr. 593. ſeve- 
ral ſuch Inſtances; —- but not for Money won at Play, tho' an Action on the Caſe will lie; but for 
this, vide Title Gaming, and 5 Med. 13. | | | | 


Hob. 206. If a Sheriff leyies a certain Sum of Money on a Levari facias, at the 


Moor 886. Suit of 1 S. and returns the Writ (e) ſerved, 7: S. may have an Action 
1 of Debt againſt the Sheriff, without any actual Contract, for the Levy- 
it will lie ing the Money to the Uſe of J. S. is a Contract in Law, that he .ſhquld 
againſt the pay it over. „ = | Os | | 


Executor of | 


the Sheriff, vide Title Sher ff and Title Executors. (e) Otherwiſe where he returns, that he hath taken 


Goods into his Hands to ſuch a Value, which remain pro deſectu emptorum. Cro. Fac. 514. 2 Rol. Rep. 57. 


Godb. 276. and vide March 13: — But if he returns they were reſcued from him, he ſhall be charged, 
for he might have taken the Paſſe Comitatus, &c. 2 Saurd. 343. Cro. Fac. 514. Godb. 276, | 


| Rt. ls, If CN) a Statute prohibits the Poing a Thing under a certain Penalty, 
598. and preſcribes no particular Method for the Recovery thereof, the Party 


(Das 14 Hs. intitled to the Penalty may recover the ſame by Action of Debt. 


cap. 5 againſt 


pradliſing Phyſick without Licence — 2 E. 6. which gives the treble Value for not ſetting forth 
Tithes, vide Head of Tithes. 1 Rol. Abr. 598, and ſaid to be now the common Praftice. | 


1 Al. Aly, An Action of Debt lies by a Sheriff upon the Statute of 28 Fiz, cap. 4. 
258. for his Fees given by the Statute, for an Execution ſerved by him; tho' 


x 17, 51. the Statute does not ſay, that he ſhall have his Fees, or any Action for 
% The She. them, but only ſays, that he ſhall not take for (g) any Execution ſerved, 
ritf brought any Conſideration or Recompence beſides that thereafter in the ſaid Act 
Debt for his mentioned, c. 15 5 | | | 
Fees of exe- | SE PIES | | 

«curing an Elegit; and held by Holt, that it lay, for it is all the Execution the Plaintiff in the origi- 
mal Action. can have on this Judgment; and he may enter on the Land extended, if he can, without 


* 


Force. 1 Salk. 209. vid. Cro. Car. 286. 


Co. Lit. 162.4. The Action of Debt is a proper Remedy which the Law gives for the 
% Alſo the Recovery of Rents reſerved upon Leaſes for (5) Years; but this extend- 
. Grantee for ed not to (i) Freehold Rents; the Reaſons whereof, and how it is now 
Fears of an remedied by 8 Arn. vide Title Rents, TO „ 


Annuity: 1 vv N 7 e 5 1 
may have an Action of Debt for the Arrears. Cro. Eliz. 268, $95. (i) But if there had been Tenant 
for Life of a Rent, and he died, the Rent being in arrear, his Executor, by the Common Law, 
might have an Action of Debt for the Arrears, becauſe there was no other Remedy. 4 Co. 49. a. 
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Debt. 5 
If a Leſſee for Years aſſigns over his whole Term by Indenture, re- Carth. 161. 
ſerving Rent, the Leſſee, by the Name of Rent, may recover in an Ac- neee 
rving 0s ; | and Harvey, 
tion of Debt upon the (a) Contract; altho' it was objected, that the ge. 
Leſſee having no () Reverſion, it was to be conſidered as a Sum in (c) (4) Alfo Debt 
groſs, and therefore not recoverable until the Term was expired. ee 
| | 5 gagainſt a 
ſecond Aſſignee. Carth. 162. per Curiam. (b) Husband poſſeſſed of a Term in Right of his Wife, makes 
a Leaſe for half the Term, and dies, his Executors ſhall have Debt for the Rent, and yet the Feme 
ſhall have the Reverſion. Dyer 227. (e) If a Termor ſurrenders to the Leſſor without Deed, rendring 
Rent ; this is recoverable as a Renr, and is not as a Sum in groſs. 1 Vent. 272. 2 Lev. 80. adjudged. 


If a Man lends Goods as a Security for Money, and the Borrower co Fac. 243. 
tender the Money, and recover the Goods in an Action of Trover, yet Tels. 179. 
the Pawn-broker may have an Action of Debt for his Money; (#) be- A 
cauſe tho' the Security ceaſes, yet the Duty remains, in as much as the 7 a 
Money lent is not paid back to the Party from whence it came. The ſame periſnable 

Law as tO Land. 1 TSS , ed 5 | COIs as af 
ESD „ W 2, = and 
they decay, yet the Perſon to whom they are pledged may have an Aftion of Debt for his e 
becauſe the Duty continues. Telv. 179. Co. Lit. 209. 2 | | 
The Conuzee of a Statute-Merchant, as alſo the Conuzee on the Bro. Stature 
23 H. 8. the Statute and Recognizance having the Seal of the Conuzors 2100 
as well as the Seal of the King, may bring an Action of Debt, and waive Cu Be. = 
the Execution given by the Statute; ſecus of a Statute-Staple, becauſe the 
King's Seal only, without that of the Party, is affixed to it. 


72 


(B) At what Time it wall be ſaid to have 
) 8 


F a Man enters into a Bill obligatory for the Payment of (a) ſeveral 2 es 
1 Sums of Money at ſeveral Days, an Action of Debt will not lie till 3 Co. 22. a. 
the laſt Day is paſt. 5 „ 1328.5. 

= | | : Co 780 | > Cro. Fac. 595, 

"Orv. Car. 241. (a) If ro pay 201. in Manner following, viz. 101. at one Day, and 101. at another 
Day, Debt lies not till after the laſt Day, becauſe one intire Duty; but if a Man binds himſelf 10 
pay F. S. 101. at one Day, and 101. at another Day; after the firft Day, Debt lies for 10]. becauſe 
it is in it ſelf a ſeveral Duty. Owen 42. — So if A. makes a Bill to B. for the Payment of 201. vir. 
-10 l. &c, and. thereby covenants and grants with B. that if he makes Default in eicher of the ſaid 
Payments, that he will then pay what of the Whole ſhall be unpaid, after Default ar the fark Day, 
Debt lies for the Whole. 1 Leon. 208. adjudged. . . + | 
So upon a Contract, Debt lies not till all the Days of Payment are c Eis 292. 
alt, for where there is but (5) one Contract, there can be but one Debt, 3 Co. 22. 
and conſequently but one Action of Debt for the Recovery of it. 4 Co. 94 0 
7 . : 2 g d | 5 (o. SL. «is 
() But if a Recognizance be to pay Money at five ſeveral Days, after the firſt Day of Payment, 
Execution lies for the Sum that then ought to be paid, for it is in the Nature of ſeveral Judgments. 
Co. Lit. 292. b. — and the Law is the ſame of ſuch a Covenant or Promiſe to pay Money, Sc. for as 
;otren as the Maney is not paid according to the Covenant and Promiſe ; ſo often is there a Breach of 
the Covenant or Promiſe, and conſequently ſo often an Action lies. Co. Lit. 292. b. 


* 


— 


* "If a Man leaſes Lands for Years, reſerving yearly 207. at four (0 Th. 451 
Quarters, Debt lies for one Quarter before the others are paſt ; for it is 2% 5 
reſerved for the Leſſor's Maintenance in Lieu of the Profits, and ſhall be (c) $9 if re- 
conſidered as ſeveral Contracts. ſerving 
„ ————— „ Weekly, 
during the Term, nine Quarters of Wheat. 1 Rel. Abr. 651. but for this side Plow. 17 2. Alter 57» 
. Ray. 222. 2 Lev. 80. 1 Vent. 242, 272. Carth. 161, and Title Rents. | | 
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Debt. 
Vide Title E-. If one enters into an Obligation or Contract to pay Money, Cc. on 
lection. two ſeveral Contingencies, the Obligee may have an (a) Action of Debt 
(a) As in on the Happening of either of them; for the putting in, that he ſhall 
Gblignnion, pay at the one or other, muſt be taken to have been inſerted for the Be- 


that if a Ship nefit of the Obligee, and the rather, becauſe every Contract is to be con- 
put to Sea, ſtrued moſt ſtrongly againſt the Obligor. 1 1 


and either | | 3 

the Goods or the Obligor came ſafe, he ſhould pay ſuch a Sum over and above the Uſe allowed by 
the Statute; altho' the Obligor dies, yet an Aion of Debt lies againſt his Executor on the Happen- 
ing of the other Contingency, for the Law ſupplies the Words, which ſhould firſt bappen. 1 Lev. 54+ 


Saycr and Gleane. 


(c) Who may bzing Debt, and herein of the 
Puivity of Contract and Eſtate. 


i Head T Common Law, if the Leſſor, who had reſerved Rent-Service, had 
of Rents, died, and there had been Rent arrear, neither his Heir nor (Y) Ex- 


11 5 7 5, ecutor could maintain an Action of Debt for them; not the Heir, becauſe 
19 H. 641. . 


| he had nothing to do with the Perſonal Contracts of his Anceſtor; nor 
Co. Lit 162. a. | : | 
(5) But if « the Executor, becauſe he could not repreſent his Teſtator as to any Con- 
Woman had tracts relating to the Freehold and Inheritance. | | 
been endow- | | „„ | 
ed of a Rent, or a Rent had been granted for Life, and the Tenant had attorned; and after Rent 
had been arrear, and then the particular Eſtate in the Rent had determined by Death, the Execu- 
tors of the Tenant in Dower, or of the Grantee for Life, ſhould have had Debt by the Common 
Law; becauſe by Poſſibility the Teſtator might have had Debt; as if he had ſurrendred his Eſtate to 
the Reverſioner,. he ſhould have had Debt for the Arrears incurred before; and theſe particular E- 
ſtates, with the Attornment of the Tenant, or when the Law ſupplics an Attornment, amount to a 


real Contract in Law; which Realty, when the Freehold is determined, reſolves it ſelf to the Per- 
ſonalty. 4 Co. 49. 4. b. Kelw. 47. | | h | | MES * 


11 H. 6. 15, But the Executor might have maintained an Action of Debt for (c) Re- 
1 ae Abr. lief fallen in the Life-time of the Teſtator. | . 

596. 1 . | 

4 Co. 49. S. P. Noy 43. S. P. adjudged, and ſaid, that in ſuch Action, Seiſin of the Services need not 
be alledged; otherwiſe where the Party himſelf avows. Dat. 17. becauſe it is now become as a 
Flower fallen from the Stock, and they have no other Remedy. Co. Lit. 162. b. S. P. For it is no 
Rent, but a caſual Improvement. (c) Debt will lie for an Adminiſtratrix for a Fine of a Copy holder; 


and per Holt Ch. Juſt. it is the proper Action; but three Judges held that an Aſſumpſit likewiſe will lie. 
Carth. 90, 91. 3 Mod. 239. 1 Show. 35. 3 Lev. 262. c | | | 


(a) Intended . And now by 32 H. 8, cap. 37. reciting, * For as much as by the Com- 
aa mon Law, Executors, or Adminiſtrators of Tenants in Fee-ſimple, 
pur auter vie, Tail, or for (4) Life, of Rents (e) Service, Charge and Seck, and 
ſo long as „ PFee-farms, had no Remedy to recover ſuch Arrears as were due to 
e their Teſtators in their Life; it is enacted, that the Executors and 
Tides Adminiſtrators of ſuch Perſon to whom (/) ſuch Rent or Fee-farm 


(e) Reſerved “ ſhall be due, and not paid at his Death, may have Debt for ſuch (g) 


upon a Leaſe C Arrearages againſt the ( Tenant or Te | 
for Life, or cc go» ag G nants that ought to have paid 


Git in Tail the ſaid Rents or Fee-farms, ſo being behind in the Life of their Te- 
within the © ſtator, or againſt the Executors or Adminiſtrators of the ſaid Tenants ; 
AR. Co. Lit.“ and further, that it ſhall be lawful for ſuch Executor or Adminiſtrator 


162. 6 of ſuch Perſon, to whom (7) ſuch Rent or Fee-farm ſhall be due, and 
() Exrends | cc nor 


2 
not co a | | | 
Quit-Rent iſſuing out of a Copyhold. Tele. 135. but vide Carth. 91. where by Eyre Juſt. this is doubted, 
(e) Whether Money, Corn, Cattle, Cc. or other Profit to be delivered or yielded, whether annual, 
ar lecond, third, &. Year; but Work Days, or other corporal Service, is not within the Act. Co. 
Lit. 162. (þ) Whether the Leſſor, Leſſee, or Occupier, Lit. Rep. 93. Allen 62. (i) This extends not 


to the Grantee of a Rent-Charge for Years, if he lives ſo long. Cro. Car. 471. adjudged ; for the Sta- 
tute 
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e not paid at his Deatli, to diſtrain for the (a) Arrears, and all ſuch tute hath 
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« Rents and Fee- farms upon the Lands, Cc. charged with the Payment provided ons 
« of ſuch Rent or Fee- farms, and chargeable to the Diſtreſs of the Te- !y whete the 
ee ſtator, ſo long as the ſaid Lands, Oc. continue in the Seiſin or Poſlel- = * 
& Jon of the Tenant in Demeſn, who ought to have paid the ſaid Rent Rent in kee; 
« or Fee-farm ſo behind to the Teſtator in his Life, or in the Seiſin or or for Life, 
« Poſſeſſion of any other claiming () only (c) by (a) and (e) from the and the Ex. 


i ſame; Tenant (J) by Purchaſe, Gift or Deſcent, (g) in like Manner ro par eg 


« as their Teſtator might or ought in his Lite, and ſhall make Avowry e vide 2 S. 4. 
« upon the Matter aforeſaid.” 62. 
VVV . Dt „ (a) But it 
extends not to the Arrears of a Nomine Pœne, Relief, Aid pur fair fitæ Chitalier or File Marrier. Co. Lits 
162. b. (b) Of Ceſii que Uſe of a Feoffment, though he claims nor only by the Feoffor, but by the 
Statute alſo, 4 Co. 50. b. — So if the Tenant. makes a Gift in Tail, and the Dbnee dies, a Diſtreſs 
may be taken upon the Poſſeſſion of the Iflue in Tail, though he claims fer formam Dori, as 
well as by Deſcent. 4 Co. 50. ö. 2 Leon. 153. 3 Leon. 59, 60. (c) The Tenant leaſes for Life, the 
Remainder in Fee, and the Tenant for Life pays not his Rent to the Lord, and the Lord ics, 
and the Tenant for Life dies, the Executors of the Lord cannot diſtrain upon him in Remainder, 
for he claims not by or from the Tenant for Life. Co. Lit. 162. b. 5 Co. 118. a. — So in Caſe of a Re- 
verſion. Co. Lit. 162. (4) And not paramount, as the Lord by Eſthear. Co. Lit. 162. 1 Leon. 303. 
3 Leon. 263. br one that is remitted to an antient Title. 4 Co. Jo. ö. (e) The Feoffee and Leſſee of 
the Feoffee, Me. In inſinitum, are within the Act, 4 Co. 50. 4. b. 1 Leon. 303. 2 Leon. 153. 3 Leon. 60. 


4 Leon. 11 6. 5 ) Bur Tenant in Dower, or by the Curteſy, ſhall not be charged, for they claim not 


n party y, but by Law; alfo | Leon. 303. per Curiam, 3 Leon. 263. per Curiam. (g) So that if 
after Rent is arrear, the Lord grants away his Seigniory, his Executors ſhall have n6 Remedy, for 
the Act gives none, where the Teſtator had none at his Death. | | . 


ce And by the ame Act, I one; in Right of his Wife, hath any Effare 
ce in Fee-ſimple, Tail, or for Life, in Rents or Fee-farms, which ſhalt 


c be unpaid in the Wife's. Life, after the Death of his Wife, his Execu- 


« rors and Adminiſtrators ſhall have Debt for the (5) Arrears againſt the () Extends 
«© Tenant of the Demeſn that ought to have paid the ſame, his Execu- to ſuch as 


% tors or Admmiſtratots, and he may diſtrain for the Arrears in like meurred be- 


fore Mar- 
and riage; for as 
to thoſe in- 
curred du- 


„% Manner as he might have done if his Wife had been then living, 
ce avow upon the Mattef;aforeſaid.” : N 


ring Marriage, he might have had Debc by the Common Law. 4 Co. 51. a. b, Co. Li. 162. ö. Co. Ent. | 


119. Bendl. 263. Kekv: 214. . 
Wir Aid by the ſame Act, If one hath Rents of Fee- farms for the Life 
c of another, which ſhall be unpaid, and C281; que vie dies, after his 


c Death, uch Perſon, his Executors or Adminiſtfators may have Debt 


<«< againſt the Tenant in Demeſh that ought to have paid it when firſt 
* due, his Executors or Adminiſtrators; and alſo (7) diſtrain for the 


e ſame. Arrears upon ſuch Lands, G. (t) out of which payable, in 2 


upon a judg- 


fſuch Manner as he ought or might if Cefn; que vie had been living,” ment againtt 


n er eee ee e, A ns | Tenant for 
Life of a Rent-Charge, a Moicty thereof is extended upon an Elegit, and after Rent being arrear, 
the Tenant for Bife dies, the Tenant by Elegit cannot diſtrain for the Arrears by this Act; for coming 


in by an Ag of Parliament, he is in the Polt. Po and Neal, 2 Sid. 28, 62. adjudged. () If a Rent 


be granted:to:4. for the Life of B. and after the Land our of which, Sc. is let to C. for Life, the 
Remainder tg P.-in Fee ; and Rent being arrear, B. dies, and after C. dies, A. may diſtrain upon D. 
in Rrmainder for all the Arrears. Co. Lit. 162. b. Edrich's Caſe. 53 Co. 118, adjudged, & vid. Moor 62 5. 

If a Man leaſes for Years, rendring Rent, and after deviſes the Rent 1 Rot. Ar. 
to another, and dies, the Deviſee may have an Ackion of Debt for the 598. 
Rent, though it is become a Rent- Seck, becauſe by the original Creation 

So if the Leſſor grants over the Rent, and the Leſſee attorns, for the 1 Leon. 313 
Attornment creates a Pfivity ; and there is no Cafe where a Thing may REN 
>. jt! tin nnr N R tl Lt: SELL. > bt. | 4. 2:4 = Bs E Gro. El, 899. 
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CR n h— RY * A. 5, 


** 8 


do E 6b. If . Fay 
; 3 7 brought for the Arrears, during the Years, for being a Grant for Years, 


Cro. Elix. 556. Contract. 


be transferred or aſſigned over, but the Remedy ſhall go along with it; 
(a) 8 and the Law (4) favours Remedies for Rents. LE £9112-.57, +4 
oſſeſſed 01 7 * 5 7 iii iin ieee 1 . 
4 Term in Right of his Wife, makes a Leaſe for Half the Term, and dies, his Executors ſhall have 
Debt for the Rent; and yet the Feme ſhall have the Reverſion. Co. Lit. 46, — Rent granted for Life, 


Tenant dies, Debt will lie, becauſe there 1s no other Remedy, Dyer 227 
If a Man grants an Annuity for Vears, an Action of Debt may be 


1 Bft. 151. *tis by the Deed as a Contract 

ſaid to be ad- | | . PETS AT F 
judged. Yelv. 208. and 1 Bulſt. 151. Lucas and Falwood, S. P. ſeems to be admitted; but the Plaintiff 
could not recover, becauſe his Plaint was of Debt, and his Count of Annuity ; but vide Dyer 140. Cre. 
Eliz. 3. S. P. conty. and that when an Eſtate for Years is extracted out of a Freehold or Fee, no Action 


45 E. 3. 8. 


of Debt lies, becauſe the Frechold is in Being. Vide 9 H. 7. 17. eited in 7 Co. Likingten's Caſey 


4 Co. 49. 2. If the Father grants a Rent-Charge to the Son in Fee, And the Rent 


being arrear, the Father dies, and the Land deſcends to the Son, by 


which the Rent is extinct, the Son may charge the Executors of the Fa- 


ther in an Action of Debt for the Arrearages incurred in the Life of the 


Father; for tho no Action lies for them, as for the Arrearages of an An- 
nvity ; for though both the Annuity and Rent are determined, yet the 
original Election remains as to the Arrears. Go 


4 2 
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(D) Agatnſt whom it may be bꝛonght. 

(D) Againſt whom it may be bꝛonght. 
g | | "17" EO TED SANG ag 


A H, 6. 155 F a Feme, Leſſee for Life, takes Husband, and dies, Debt lies againſt 


— 


| 26 E. 3. 64. the Husband for (5) Rent ifſuing out of the Land, incurred duri 
1 


Rel. Abr. Coverture ; for he took the Profits out of which the Rent iſſued. 
592. 41 | 8 | 
Gb) Alſo it lies againſt him or his Executors, for the Arrears of a Rent Charge incurred daring ſuch 


Time as he took the Profits. 4 Co. 49. b. | E £05 nd 
3 Co. 22. If Leſſee for Years aſſigns all his Intereſt, to another, yet, the; Leſſor 


Walker Caſe. may have Debt againſt the (e) Leſſee for the Arxears incurred after the 


Moor 351. 


adjudged, own Act ſhall not prevent the Remedy of the Leſſor againſt 


- 
4 173 13e | 
4 > 1 5 e e 


S. C. cited, 


515. S. C. eited, and denied by three Judges to be Law, 1 Sid. 266. 8. C. cited, aid Kbrecch es be 


Law, though ſeveral of the Caſes there put, as there reported, were denied to be La N] iDatth 260 S. C. 
cited, and ſaid it was not adjudged, as appears by the Book of Entries. Vide Cook 122. Pojh. 120. ſeems 
to be the S8. C. cited, & vide Dalſ. 16. (e) Or Aſſignee, at his Election. 4 Leon. 19.) J Ch 24. But 


if he once accepts the Rent from the Aſſignee, he ſhall not after charge tſie Lefſee ſhr Rvnt due af 


ter the Aſſignment, 3 Co. 24. ö. Marrow and Turpin. Moor 600: pl 829, 2 Aud. I z. Seide 1 Sid. 40. 
— For in the Acceptance of the Rent from the Aſſigneo, Notice of the Aſſigument is inpliedg March, 
and Brace, Cro. Fac. 334. adjudged, 2 Bulſt. 152. adjudged, & vide 1 Ne Rep 366. — Bot icheugh he 
refuſes to accept the Aſſignee as his Tenant, yet he may afton charge him in an Adidm for wh Renr, 
if he pleaſes. Devereux and Barlow, 2 Saund. 181. — Where Covenant againſt the Eeſſeb aftor Aſſign- 
ment of his Term, brought upon an expreſs Covenant for Non-payment of Rent, and held good, and 
that the Accepting the Aſſignee as Tenant did not hurt. Edwards and Morgan, 3 Lev. 233. Gerth. 178. 
„ | 9410112912806 34976-0521 1 183 F 101 ISE HEIM S 11 

; Co. 22.6, But if after ſuch Aſſignment of the Leſſee, the Leſſor grants ver” his 
per Cur". Reverſion to another, the Grantee ſhall not have Debt againſt the Leſſo 
Po, 55. & P. for the Privity of Contract holds only between the Leſſor and*Leffee, 
a ju ge 3 411 18 8. ; * ; 4 | ; 71 *77 . 1 7 4 EY Che FAY = TIE 1. 777 

1 Brownl. S. C. Cro. Eliz. 556. ciced, Moor 351. cited ; but vide Cro. Eliz, 636. and 3 Lev. 233 


* 443 


_ 


- 
* 


| a 118.“ 
On. Elis. 653. If A. leaſes three Acres to B. rendring Rent, and B. aſſigns all his E- 
= etind; ſtate in one Acre, and after A. grants the Reverſion of the three Acres 
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ne hath a ſufficient Privity of Eſtate to be charged by the Leſſor, if he 
Pleaſes, with the Moiety of the Rent. 8 5 


to C. he may have Debt againſt (a) B. for the whole Rent, for the intire and . 2:55 
Eſtate remaining in part, the intire Privity and Action for the whole Re- Keb. 33. 
mains againſt the firſt Peſſee. „ gs Fn (a) Ceo: 


4 % 
. 


Jann enn „ cls Sb WE Eee 4b ets Fac. 411. 

Said the Leſſor in ſuch Caſe may have a joint Action „ f Leſſee and Aſſignee. — For Artcars 
of a Rent-Charge for Life, after Petermfnation thereof, Debt lies not againſt him alone that received 
the Profits of Part of the Land charged, but againſt all that received the Profits of any Part thereof. 


1 Fand. 289. 110 | 
I Leſſee for Years aſſigns his whole Term in the Moiety of the Land, 1 Lev. 231, 
the Leſſor may have an Action againſt the Aſſignee for the Moiety of the Gamon & 


Rent; for the Aſſignee having the intire Eſtate in the Moiety of the Land, 9 


If a Prebend leaſes for Years rendring Rent, and this is confirthed by Dean 


and Chapter, and the Leſſee dies, and his (Y) Executor () aſſigns over (4) So where 


the Term, and after the Prebend reſigns, and a new Prebend is made, he the Admi- 
ſhall not have Debt againſt the Executor of the firſt Leſſee for Rent due niſtrator of 
afrer the Alſignment; for the Succeſſor was no Party to the Contract, = 2 - 
but privy in Law only, (4) and by the Aſſignment of the Term, the wo. noel 1 
Cauſe of the Charge is removed; adjudged between (e) Overton and pin, Or. Elis. 
Syddal, Gro. Eliz. 5 S. TT TT 715: * 

| N | V „ Ag judged, 
Moor 600. Pl. Sag. adjudged per totam Curiam. 2 And. 133. adjudged. Latch 260. cited, and ſaid no 
Judgment was ever given, as appears by the Roll, but ©. 1 Vert. 210, cited, and ſaid that Acceptance 


of Rent from the Aſſignee was pleaded, &c. 3 Adod. 326. cited, and laid the late Reſolutions had been 
contrary, 4 Mad. 76. cited and denied to be Law; for the Executor ſhall.be till liable to the Con- 


tracts of his Teſtator, ſo long as he hath any Aſſets to ſatisfy them. (c) By the Report of tlie Caſe in 
Popham the Leſſee aſſigned. (4) That the Executor is liable notwithſtanding Jronmonger and Nuſam, 
Noy 97. Latch 261. 2 Vent. 209. cited to have been fo reſolved. Helyar and Casbord. 1 Sid. 240, 266. 


adjudged. 1 Lev. 127. 1 But by this Report the Action was brought againſt an Adminittrator. 


(e) Poph. 126. S. C. and the Court divided. Goulſ. 120. adjudged by three Jud zes cont” Popham, who held 
the contrary, and that the Sueceſſor was privy to the Contratt of the Predeceſſor. 3 Co. 24. 4. S. C. 
eited to have been adjudged hy Popham, C. J. and all the Court, whether the Aſſignment were by the 


Leſſee himſelf; or his Execator ; yet vide the Ne port of the Caſe in the Books before. 1 Sid. 266. S. C. 


cited from 3 Cs 24. and denied to be Law, ag. there cited. 1 Lev. 127. S. C. cired to have been ad- 
Rs a becauſe rhe Privity of Contra did hot go to the Succeſſor more than to an Heir, and the 
err of the Leſſor ſhall not have Debr againſt the Leſſee after Aſſignment, becauſe the Privity of 


Eftate only deſcended to him Lateb 262, 8. C. cited, and ſaid that the Leſſor being a ſole Corporation : 


the Privity of Contract way determined. 


— 
i © 


If the Aſſignee of a Term aſſigns to another, yet he may be charged 1 L 21 


in Debt for Rent growing due after, before Notice given to the Rever- Keighly and 
Dag r! ** — 1 ; , = 2 | iq 2 4 : 


ſtoner ; but S; _ Bulkley, ad- 


| EEE | 5 | | judged by 
Keeling and Windham, con Ttvifden, 1 Sid. 338. S. C. Naym. 162. 2 Keb. 260. S. C. 1 Salk. $1. S. G. 
cited and denied to be Law, jo 5 7 | 


For where Covenant was brought for Rent againſt the Aſſignee of the Carth, 177. 
Executrix of the. Leſſee, who pleaded. that before any Rent Arrear he Jen and, 
aſſigned over to J. & and on Demuryer it was held that the Privity was P bold 
deſtroyed, and the Aſſignment compleat without Notice, and the De- 6. Roteby 
fendant diſcharged of all the Rent accrued after the Aſſignment. in C. B. oni 


a | . 4 N . 7 FI 7 . ; Poawel and 
Ventris, that the Defendant ought in bis Plea to have ſet forth Notice given to the Plaintiff of the 


Aſſignment; and Ventris dying the judgment was aceordingly; but upon a Wirt of Error in B. R. the 


Judgment was feyerſed by three ] udges: 3 Lew, 


| 295. S. C. 1 Show. 340. S. C. 4 Ad. 71. S. C. 2 Vert. 
228. 8. = I Salk. 81. F * 1 24 Fr 957 . | 
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E) Where Debt is the pꝛoper Action, and not 
Covenant, Cale, xc. 


4 Co. 92. B. Ctions of Debt are founded on Contract, in which the Plaintiff ſets 


Slade's Caſe, forth his Demand in Certainty, and inſiſts on being reſtored to it 77 
| 5 Numero. | | 3 VF 3 * 
Vatg. 11. The Inconveniency of the Defendant's being allowed to wage his Law 


in this Action occaſioned the Subſtituting of other Actions in the Room of 
it; ſuch as all Actions on the Caſe, which are properly founded on In- 
juries and Fraud, for in theſe the Defendant could not wage his Law, be- 
cauſe he could not make Oath of paying that which he knew not what it 
was; which could never be before it was aſcertained by the Jury. 

Hence if A. declares that he ſold Corn, &c. to B. and that B. at or 

Slade's. Cale. before ſuch a Day promiſed to pay ſo much Money, A. may at his (a) 


Mor 433. Election bring Debt or Aſumpſit for the Injury done him by the Violation 


S. C. Telv. 20. of the Contract. 


S. C. vide the . 


only the Money given for the Fine, but the Damage by Breach of the 
,,, 3 RD pats | 


If A. covenants with B. to pay him (5) ſo much Money as he ſhall ex- 


i 


3 Lev. 429. If it be recited by Deed that there is a Suit depending between the Vi- 
Mark ad- 


;odged, af er Pariſhioners of S. and B. a Pariſhioner by the ſaid Deed agrees and pro- 


a long De- miſes A. to pay his proportionable Part of the Charges of the Suit.; 


date. an Action of Debt or Covenant lies upon this Deed'; for by an Averment 


queſt of A. is a ſufficient Confideration to charge: A. and it is at the 
Election of B. to bring Debt, or an Aſſumpſit. e 


LES — 


= 


as Bullion. 3 5 
8. C. adjudged, where by Dad. the Action might be brought in the Debet and Detinet, or in the Detine! 


Abatement, and ſo help himſelf; adjudged after a Verdict for the Plain: 


muſt be in the Detinet only, 


() Of the Manner of bzinging the Attion, 
and where it muſt be laid in rhe Debet and 
Derinet. | 
F the Action be brought for (a) Money, it muſt be in the Debet and Ge 

Detinet ; but if (4) Goods or Chattels, it muſt be in the Detiuet 16 1 1 


only. 1 Rol. Abr. 
604. S. P. 


10 3 Leon. 2 60. 4 Leon. 46. S. PP. n- Winch 73. Ir was brought for Money in the Debet and Detinet, and 


r two Shirts in the Detinet only. 


So if brought for Foreign Money (c) not made current, for then it is Pa. 407. 
Is F517 | | Latch 7 5, 84- 
1 Fon. 69. 


only; but this muſt be intended where ſo much Exgliſh Money, being the Value of the Foreign, is 
demanded. Raftal and Draper, Cro. Fac. 88. Telv. 80; 1 Brownl. go. Noy-1 3. & vid. 1 Leon. 41. Telv. 133. 
1 Broevyl. 102. (c) But if made Current by Proclamation, the Aion for it may be brouaht in the Pe- 
bet and Detinet. Noy 13. Latch 5), 84. Palm. go). —.- im the Debet and Detinet for 10) l. 105. 
where the Declaration was upon a ſpecial Wager for 100 Guineas, which the Plaintiff averred were 


| worth 10) L 10s. and it was objeRed that-it ſhould have been in the Detinet only, for 100 Guineas in 


Specie, but held well enough as to this Point, tho reverſed for anotfler Fault. St. Lege and Pope; Carth. 


322. 5 Mod. 4. 4 Mod. 406. 1 Lite. 484: 1 Salk. 344. S. C. 


If a Man ſells certain Cloths for 66 J. Blemiſh Money current at Mid- Cw. Fat. 88. 


adleburgb, to be paid upon Requeſt, he may bring an Action of Debt for Rafa! and 


Draper, ad- 


391. 125. ſetting forth the ſpecial Matter, and averring that the 66 J. jadged. 


Flemiſh Tempore Venditionis, Cc. amounted to 391. 12s. montte Angliæ, . 80. 
and that the Defendant has not paid, Ec. and if he values the Foreign 1 Brownl. 30. 


Money otherwiſe than in Truth it is, the Defendant may plead in Ss 
tiff, and ſaid that it being found that he owed what is demanded, there Emmet 


ought to be no (4) farther Inquiry of the Value. 5 
judged; y vid. 


Tele. 135. 1 Brownl. 102. (d) But in Debt againſt an Executor for 47. 8. 8 d. Monete Flandriæ att n- 


gent. ad Valemtiam 40 J. Engliſh, the Defendant pleaded plene adminiſtruvit, and it was found againſt him, 
and Judgment given quod recuperet Debitum ; but upon a Writ of Error between Bagſhaw and Plain, Cro. 
Eliz, 536. It was reverſed, becauſe it ſhould have been quod recuperet the 43 J. 8s. 8 d. Flemiſh, and a 
Writ to have been awarded to enquire the Value. Moor Jog. Pl. 980. reverſed, becauſe the Jury had 
not enquired of the Value of the Flemiſh Money, and the Affirmation of the Plaintiff that it attained 
401. was not a ſufficient Warrant for the Court to give Judgment upon. . | 
If an Executor brings Debt for any Thing in Right of his Teſtator, it ber 566 
| 5 85 . | 1 5 1 Rol. Abr. 
| | 5 602, 60 
20 H. 6. 5. 5 Co. 32. b. S. P. laid down as a Rule. IOW 


As if A. be in Execution upon a Judgment for B. and after B. dies, and 1 Rol. Abr. 


| after A brings an Audita Querela againſt C. the Executor of B. and has a 52. 


Lane 796 S. C. 


| Scire Facias, and thereupon puts in Bail by Recognizance in Chancery, 44 
according to the Statute of 11 H. 6. and after upon this Audita Querela adjudged. 


Judgment is given againſt A. and afterwards a Scire Facias iſſues againſt 

the Bail, and after Judgment the Bail is taken in Execution upon the 
Recognizance, and the Sheriff ſuffers him to eſeape; upon which Eſcape ,  _ if 
the Executor brings an Action of Debt; (e) this Action ought to be e 
brought in the Detinet only; and not in the Debet and Detinet, for this obtains judg- 


Recognizance ment in 
Debt, and 


takes the Defendant in Exceution, and the Sheriff ſuffets him to eſcape, Sec, for the firſt Action being 


in the Detinet, and that for the Eſcape being founded upon the ſame Record, it ought to purſue ir, 
Cro. Eliz. 326. Cro. Fac. 545, 685, Hob. 264. 2 Rol. Rep. *. Stil. 232. Hut, 79. Carth. 49. S. P. adjudged, 
Vol. II. | Pele | 7 | "pot 
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jn which laſt Recognizance is in the Nature of the firſt Debr, this being in a legal 
Book it was Courſe. 
endeavoured 


to diſtinguiſh it from the other Caſes, being the Plaintiff declared generally, and not as Executor. 


1 Rol. Abr. So if an Executor recovers in an Action of Debt upon a Contract, and 
803. 80. S. p. afterwards brings Debt upon the Judgment, it muſt be in the Deriner. 

wy" 8 '5.6 If an Executor brings Debt upon an Obligation made to the Teſtator, 
1 Fol. br. Where the Day of Payment incurred after the Death of the Teſtator, yer 


602. S. C. the Writ ſhall be in the Detinet only, for he brings the Action as Exe- 


cutor. | 1 5 N 1 
20 H. 6. 6. b. So if a Man binds himſelf to the Teſtator to pay him 1001. when ſueccßfk 
1 Rol. abr. a Thing ſhall happen; if it happens after the Death of the Teſtator, yet 
W Writ of Debt by the Executor ſhall be in the Detiutt only 1 
x1 H. 6. 36. If a Rent be granted to another for Years, the Executor of the 1 
1 Rol Abr. Grantee ſhall have Debt for the Arrearages of this Rent incurred after 1 
bor. S. C. the Death of the Teſtator in the Drtiner only, for he had it as Executor. 0 
1 he: So if Leſſee for 20 Vears leaſes for 10 Vears rendering Rent, and dies, 2 


603. Spark his Executor or Adminiſtrator ſhall have Debt for the Rent incurred after 
_ _ the Death of the Teſtator (a) in the Detinet only. 
ro. Eliz. | | EE 

and Noy 32. S. C. adjudged. Cro. Car. 225. 1 Lev. 250. 2 Keb. 40). 1 Sid 379. S. P. adjudged. (a) 
But in the Caſe of Tratle and King, 2 Fon. 169. it is adjudged it lay in the Debet and Detinet, and a 

Diverſity taken between Things in Action and Chatrtel: in Poſſeſſion; for as ro Things in Action the 
Writ muſt always be in the Detinet; as for the Arrears of an Account, &c. and it ſhall not be Aſſets 
till recovered; but in this Caſe the Reverſion of the Term being in the Executor immediately by 
the Death of the Teſtator, it is Aﬀets, for the whole Value, and the ſhewing he is Executor, is only 

to intitle him to the Term to which the Rent is incident. — And where being brought in the Debes 

and Detinet it is aided after Verdict, by 16 & 17 Car. 2. vid. 1 Lev. 250. ed ts WS 


FP, If in an Account an Executor recovers a Debt due to his Teſtator, in 
Cro Chee Debt for the Arrearages thereupon, the Writ ſhall be in the Detinet only; 
5 Co. 31. a, for tho' the Action is converted into a Debt by the Account, yet it is 


ao 55 7 the ſame Thing which was received in the Life of the Teſtator. 
vid. Hob. 8 8, | | | | 


184, 272. Ney 19. 2 Lev. 111. 2 Fon. 47. 


20 H.6. 4. b. But if an Executor takes an Obligation for a Debt due to his Teſtator 
$.b. by Contract, in Debt, upon this Obligation the Writ ſhall be in the Debes 
oor and Detinet. N 5 

20 11 5 . z. So if an Executor recovers in Treſpaſs for Goods taken out of his Poſ- 
1 Rot. Abr. ſeſſion, in Debt for the Damages recovered, the Writ ſhall be in the 


2 C. Debet and Detinet, for he need not name himſelf Executor. 
ane 80. | 5 5 


S. C. cited. 


. Ai Abr. So if the Executor ſells the Goods of the Teſtator for a certain Sum, 


Lare so. be ſhall have Debt for this in the Debet and Detinet. 
Cro. Fac 68 5. If an Executor, having Lands by an Extent upon a Statute made to 


Wind 80. the Teſtator, and naming himſelf executor, by Deed leaſes them for 


3 three Years, rendering Rent, Sc. If an Action of Debt is after brought 
1 Med The. by him for this Rent, it muſt be in the Debet and Detinet, becauſe it is 
S. P. founded upon his own Contract. | 

Cro. Fac. 545- So an Executor, being Leſſee for Years of a Rectory in the Right of the 
eitedto have Teſtator, may have Debt upon 2 E. 6. for not ſetting out Tithes in the 


— Debet and Detinet, becauſe founded upon a Wrong in his own Time, and 


R os by the Statute it is given to the Party grieved. 


1 Rel. Abr. Alſo Debt againſt an Executor ſhall be in the Detinet only, for he 
oz. is chargeable no farther than he has Aſſets. 


4 | But 


ut 


the Term. 1 Lev. 127. & vid. Allen 43. 


Debt. 


©” 


23 


But after (a) Judgment, againſt an Executor, one may in a new Action , . 
; f | ; 1 Sid. 397. 
of Debt in the Debet and Detinct ſuggeſt a Devaſtavit by the Executor, vid. Tit. Exe. 
and (b) thereby charge him de bonzs Propriis. 3 cutors. 


| 4. | r 1 188 (a) But with- 
out a Judgment. Cart. 2. — And therefore it lies not upon a Bond ſuggeſting ſuch a Devaſtavit, for it 


* 98 2 55 
1 1199 i 


is hard upon ſuch a Surmiſe to charge an Executor in his on Right. 1 Vert. 321, adjudged, and the 


Court ſaid they would not extend theſe Actions farther than they had been. 2 Lev. 209. adjudged. 
1 Lev. 147; and for this vid. 1 Rol. Abr. 603. 5 Co. 32. 1 Sang. 216. (b) Where the Defendant has been 
held to ſpecial Bail in ſuch Aion. 1 Vent. 355. 1 Sid 63. / | | : | 


- + 


So if the Executor obliges himſelf to pay a Debt due by Contract by 11 H. 6. 8: 
the Teſtator, in Debt, upon this Obligation the Writ may be in the De- 17-6. 
bet and Detinet, becauſe the Obligation made it his own Debt. ny _ 

In an Action of Debt againſt an Executor for Rent; incurred in the 11 H. 6 36 

. 0 1 a T7: 33 . F | 932. 
Life of the Teſtator; the Writ ſhall be in the (c) Detinet only. 1 Rol. Abr. 
| wy a CD 1 | CO ed. Pegs Fae th. 603. | 
( If Debt be brought againſt an Adminiſtrator in the Debet and Detinet for Rent due before his Time, 
where it ſhould only be in the Detinet, this is aided after Verdict, by 16 & 17 Car. 2. vid. 1 Sid, 379. 
Potter's Caſe, and Tit. Error. 3 5 EXE | Rs 


But if ani Action of Debt be brought againſt an Executor for tlie Ar- 


rearage$ of a Rent, reſerved upon a Leaſe for Years, and (a) incurred ! Rol. Abr. 


after the Death of the Teſtator, the Writ (e) ſhall be in the Debet and og By 
Detiuot, () becauſe the Executor is charged of his own Poſſeſſion. — ii. 


1 Brownl. 56. Cro. Fac. 411, 546. 1 Bulſt. 23. 2 Brownl. 206. Cro. Car. 225. All. 34. 1 Med. 185. 
2 Broeunl. 202. Palm. 116. S. P. (d) Where Part incurred in the Time of the Teſtator, and Part after 


his Death, * Executor may be charged in the Detinet for the whole. All. 76. Stil. 118. (e) He may 


be charged in the Detinet only, but then he ſhall ahſwer only out of the Teſtator's Eſtate. Royſton and 
Cordary. All. 42. adjudged, and ſaid that it was never doubted: Sti. 79. adjudged. & vid. Stil. 52. 1 Lev. 


129. (f) For tho they have the Land as Executors, yet nothing ſhall be imployed to the Execution 


of the Will but ſuch profits only which are above that which is to make the Rent; and therefore ſo 
much of the Profits as is to make or anſwer the Rent they ſhall take to their own Uſe, and they ſhall 


be charged for it in the Debet and Detinet. Popb. 120. per Popham. 5 Co. 31. Cro. Elix. 712, — And if 
the Land be not more worth 3 the Rent, it is a good Plea to ſuch Action in the Debet and Detinet ; 


for in ſuch Caſe he is to be charged in the Detinet only. 1 Vent. 151. per cur'; and for this vid. Palm. 118. 


1 Sid. 266. 1 Mod. 18 5. — But where they are to be charged upon a Leaſe made to the Teſtator, 


and have not the Profits of the Leaſe to anſwer it, they ought to be charged in the Detinet only; as 
where Debt is brought againſt an Executor of a Leſſee for Rent incurred after Aſſignment of the Term 
Poph. 120. 1 Sid. 266. 1 Lev. 127. 2 Vent. 209. 3 Mod. 327. So if brought aꝑainſt him after Waiver of 


If an Action of Debt is brought againſt Baron and Feme, upon an 5 Co. 36. a. 
Obligation entered into by the Feme before Marriage, it ſhall be in the Lloyd and 


Debet and Detinet; for by the Marriage all the perſonal Goods and af a 3 
Power of diſpoſing of the Real are by Law given the Husband, which S. C. ad- 44 


he has to his own Uſe, and not as Executors, who have them only to judged. _ 
the Uſe of another. | =o „„ | Alen 78. S. P. 
So if an Action is brought upon a Bond againſt the Heir of the Obli- 


gor, it ſhall be in the Debet and Detinet, (g) becauſe he hath the Aﬀets 2 for 
in his own Right. | another 


. Reaſon, be- 
cauſe he is bound by ſpecial Words in the Obligation. Cro. Elix. 512. & vid. Cro. Elix. 3 50. 2 Leon. 11. 


2 Brownl 204, 205. — Bur if in the Detinet only, tis good after Verdict, by 16 & 17 Car. 2. Com ber 
and Watton, 1 Lev. 224. adjudged, 1 Sid. 342, 375, 379. 8: | | | 


(G) Ok 


16 Debt. 


* (6) Df the Extinguiſhment of the Debt, and 
| 3 pleading in Bar thereok. 


by OY IF a Man accepts dn (a) Obligation for a Debt due by ſimple Contract, 
{ 8 1 this extinguiſhes the Contract, but the Acceptance of an Obligation 
[ 13 H. N for a Debt due by another Obligation is (H) no Bar of the firſt Obli- 
1 | 1 Rol, Abr. gation. | ok als cone de. 


| 60 | | W N 2 : 1 ES 1 els 1 = Lt 
* | (a) This muſt be intended from the Debtor ; for if a Stranger gives Bond for ſuch Debt, tis otherwiſe; 
| | 2 Leon. 110. adjudged. — Bur if _ the making the Contract a Stranger gives Band for it, or 
being preſent premiſes to give Bond for it, and after does fo, the Deht by Contract is extjpguiſhed, 

the Obligation being made upon or pnrſuant to the ContraQ. 2 Leon. 110. per * e a Man 

accepts a Bond for a Legacy, he cannot after ſue for his Legacy in the ſpiritual Court, fo "by the 
Deed the Legacy is extin&, and it is become a meer Debt at Common Law. Tele, 38, (b) For one 

| Deed cannot determine the Duty upon another. Cro, Eliz. 304, 72 · for this nid. 2 Pan. 116, — So if 
a Statute is accepted for it. 1 Rol. Abr. 40. — Otherwile if a Judgment is given or obtained upon 
the Obligation. 6 Co. 44, 45. | | ee Bog! 


Vid. Had. In Debt upon an Obligation the Defendant cannot plead Nil, Dehet, but 
332. of Pleas muſt deny the Deed by pleading Now eff factum, for the Seal of the Party 


15 o Fleadings continuing, it muſt be diſſolved eo Ligamine quo Ligatur. 


Hob. 218. But if the Debt be due by ſimple Contract, then he may plead Nil 


. 
\ 


2 Inſt. 651. Debet, for it does not appear that there is any Debt continuing. 
Hrs 332. In Debt for Rent, if it be by Deed, the proper Plea is Non eff 2 ; 
c) But if the but if it be without Deed, the Defendant may plead Non Dimifit, Nothing 
155 29 by in Arrear, or that he never (c) entred; alſo by the better Opinion o 
Deke lies the Books, if the Rent be due by Indenture, the Defendant may plead 
tho be never Nil Debet ; for an Indenture does not acknowledge a Debt like an Obliga- 
14 tion, ſince the Debt accrued by ſubſequent Enjoyment. e 
2 H. 8. 1. = | . . 
1. Rol. Abr. 605. — And therefore in a Declaration in Debt for Rent againſt ſuch Leſſee, it need not 
be ſhewed that he entred, for the Contract is the Ground of the Action. 4 Leon. 18. Heil. 54. 1 Vent. 
41. — And the Occupation not material; otherwiſe of a Leaſe at Will. Dyer 14. 4. Het!. 3% Vent. 
41, 108. 1 Salk. 209. 9 P for it muſt appear to the Court when he entred, and how long he occu- 
pied; ſecus of a Leſſee for Years. — Where upon a Leaſe from Year to Year quamdiu Partibys placuerit, 
no Entry or Continuance of the Poſſeſſion was ſhewed as to the ſecond Year, and yet after Verdict it 
was intended he was in Poſſeſſion for all the Time for which the Rent is found due. 1 Mod. 3. 1 Hd. 
423. & vid. Plow. 423. Palm. 117. 2 Rol. Rep. 131. Kekw. 65. 7 age LE Tom 


Kelw. 1479. In Debt for the Arrears of an (d) Annuity granted for Life, Nil De- 
(a) Butin bet is no good Plea, for the Action is meerly founded upon the Deed, for 
Debt upon . without it no Action can be maintained, and tho' by the Death of the 
Sh (Grantee the Nature of the Action is changed, the Annuity being de- 
Detinet is a - termined ; yet this proves not but that the Action is founded upon the 


becauſe the 5 9 | ä | | 

Plaintiff hath other Remedy to levy it, viz. by Diſtreſs; otherwiſe upon the Grant of a bare Annuity, 
for there being no Remedy by Diftreſs, the Grant muſt be avoided by Matter of as high a Nature, 
viz, by Acquittance, Hard. 333 | | = 


Hard. 322. But in Debt for the Arrears of a Rent-Charge, by Will deviſed to the 
Wilſon'sCaſe. Plaintiff's Wife for Life, againſt the (e) Adminiſtrator of the Occupier of 
(e) That the Land, Nil Detinet is a good Plea, for a Will is no Deed, nor wants any 
HC Delivery; e and ſaid the Action was not ſo much grounded upon 
could not the Will itſelf as upon the Statute, by which Men are enabled by Will 
lead Ni De- to diſpoſe of their Lands and Rents iſſuing out thereof. - 


et, his Exe- | FOR 2525 
cutor ſhall not plead Non Detinet. 2 Mod. 266. 


4 | | In 
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= Debt upon 2 H. 6. for not ſetting forth Tithes, (a) Not guilty, or 2 I». 651. 
(5) Nil Debet are good Iſſues. | _ Eliz By 


judged (a) Where the Action is founded upon a Penal Statute, Not guilty is a good Plea. Cro. Elis. 
257. Goulſ. 39. Ney 56. 2 Inft. 651. Moor 914. pl. 1293. (b) Hob. 218. S. P. adjudged. 


In Debt upon a Contract, the Defendant cannot plead the Contract yea 5 
was for a leſs Sum, or otherways than the Plaintiff has declated, and 21 + pou 
traverſe the Contract in the Declaration laid, but may (c) wage his Xetw. 39. 
Law. 8 5 Oro. Elix. 880, 

| Palm. 223. 
he Contract being but the Conveyance to the Action is not Trave rſable. Co. Lit, 295. Bur for this 
vide Head of Pleadings. | | | | | 


Deodand. 


Deodand is that Inſtrument which occaſions the Death of a Mann. 
and is forfeited to the King in Order to be diſpoſed of in pious 3 Inft. 57, 38. 
Uſes by the King's Almoner ; this Forfeiture of whatever pro- LS 2 | 
| cures the Death of a Man without the Default of another was a 
(4) introduced to increaſe the Terror and Abhorrence of Murder, ſo that C. 31. 4. 

nothing that occaſioned it ſhould ſeem to go unpuniſhed; alſo that (4) And was. 


Weapon or Inſtrument, whereby one Man kills another, is called a Deo- e 
dand. | 1 the Law of 
Moſes, which 

D. 2 Exod. 28. 


requires that the Beaſt that Murders ftiould be ſlai 


To underſtand what Things are forfeited as Deodands, we muſt ob- 1 Hawk. 
ſerve that it is laid down as a Rule, that Omnia gue mMovent ad Mortem ſunt P. C. 66, 67. 
Deodanda, and therefore that where- ever the Thing which is the Occaſion 
of a Man's Death is in Motion at the Time, not only that Part thereof 
which immediately wounds him, but all Things which move together 
i” and help to make the Wound more dangerous, are forfeited 
alſo. : 9 = joe = = 


As where a Cart meeting a Waggon loaded upon the Road, and the f Fal 220. 


Cart endeavouring to paſs by the Waggon, was driven upon a high The Lord 


Bank and overturned, and threw the Perſon that was in the Cart juſt of the 
before the Wheels of the Waggon, and the Waggon run over the Man _ oe 
and killed him, it was held that the Cart, Waggon, Loading, and all ampfiead's 


it w. Caſe, by Pol- 
the Horſes were Deodands, becauſe they all moved ad Morten, . levfen 44 ; 


Gregory on 
the Home 1 


But if a Man, riding on the Shafts of a Waggon, fall to the Ground 3 If. 58. 
and break his Neck, the Horſes and Waggon only are forfeited, but not & F. C. 20. 
the Loading, becauſe it no way contributed to his Death. 1 P. C. 

So where a Thing not in Motion cauſes a Man's Death, that Part 1 Haw. 
thereof only which is the immediate Cauſe is forfeited ; as where one P. C. 66. 


climbing upon the Wheel of a Cart while it ſtands ſtill, falls from it and 
Vol. II, | H | r 
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. Dieodand. 


* 


dies of the Fall, the Wheel only is forfeited, but if he had been killed 

by a Bruiſe from one of the Wheels being in Motion, the Loading alſo 

would have been forfeited, becauſe the Weight thereof made the Hurt 

the greater. „ 

Oro. Fac. 48 Alſo if a Man riding on a Horſe over a River is drowned (a) through 

> Rol. Rep. the Violence of the Stream, the Horſe is not forfeited, becauſe not that, 
1 but the Waters cauſed his Death. | 


Poph. 136. | oY 
(a) Secus if the Horſe had thrown him. 1 Salk. 2 20. 


(b) S. P. C. By the Opinion of our (5) antient Authors Things fixed to a Freehold, 


8 , as the Wheel of a Mill, a Bell hanging in a Steeple, Sc. may be Deo- 
Hit. 6. 


(e) As Sid, dands; but by the (c) latter Reſolutions they cannot, unleſs they were 


204. ſevered before the Accident happened. a 
1 Lev. 136. | | | 0 
Raym. 5 1 Keb. 723, 744. S. C. Where a Man that was ringing a Bell, and the Rope caught him up 


and daſh'd him againſt he Roof of the Belfrey, whereby be died. 6 Mod. 187. S. C. cited by Holt, 


and that it was no Deodand. — So of the Wheel of a Forge. 6 Mod. 187. 


(4) S. P. C. Alſo it was (d) formerly held that this Forfeiture did not extend to 


21. à. 


1 caſual Deaths ariſing from the Indiſcretion of Children or Infants within 
Les :4, the Age of Diſcretion, for that ſuch Puniſhment of innocent Owners b 
Pult. 125. taking their Goods would anſwer no good End of Juſtice ; beſides the 


Dalt. cap. 97+ Misfortune in this Caſe might ſeem rather Wing to the Indiſcretion of 

(e) 2 Keb. the Infant than any Default in the Thing; but this Diſtinction has not 

1 Hackl. been allowed of (e) late; for the Law does not ground the Forfeiture on 

P. C 66. any Default in the Things forfeited, ſince it extends it to Things without 
3 Life, to which it is plain that no Manner of Fault can be imputed. 

. n This Forfeiture takes Place at Land only, and doth not extend to the 


5 Ps 35, Seas that are continually liable to Storms and Tempeſts, and therefore a 


" Hawk, Þ C. Ship in Salt Water, whether in the open Sea, or within the Body of a 
66. County, from which a Man falls and is drowned, is not forfeited. 


H. P. c. 33. But a Ship, by a Fall from which a Man is drowned in the freſh Water, 


3 Inf 8 ſhall be forfeited, but not the Merchandize therein, becauſe they no way 
1 Hauk. | 


P. C. 66 contribute to his Death. 


F. P. C. 21 b. In all theſe Caſes, if the Party wounded die not of his Wound within a 
H. P. C. 55. Year and a Day after he received it, there ſhall be nothing forfeited ; for 
1 Hawk. the Law does not look on ſuch a Wound as the Cauſe of a Man's Death, 


Dal. 4 57 after which he lives ſo long; but if the Party die within that Time, the 


Phon. 260. Forfeiture ſhall have relation to the Wound given, and cannot be ſaved by 


Kelw. 68. any Alienation, or other Act whatſoever in the mean Time. 


5 Co. 110. l. However nothing can be forfeited as a Deodand, nor ſeized as ſuch, till | 


28 115. jt be ſound by the Coroner's Inqueſt to have cauſed a Man's Death; but 
a cap. 97. 7 | 


"2 after ſuch Inquiſition the Sheriff is anſwerable for the Value of it, and 


Pult. 125, may levy the ſame on the Town where it fell; and therefore the In- 
1 Hawk. queſt ought to find the Value. 


P. C. 67. 
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Deſcent. 


(A) Of the Lineal Defcent, and therein of the Exclufion 
of the aſcending Line. 
(B) Of the Collateral Deſcent, 


(O) Of the Half-Blood, and the Poſſeſſio Fratris. 


5 (D) Of Deſcents accoꝛding to Cuſtom. 


(E) Where a Perſon ſhall be ſaid to take by Purchaſe, 

and not by Deſcent, | N 

(F) Of a Deſcent, its Operation to take away an 
Entry. „„ 5 
(G) In what Caſes the Entry of the Diſleiſee may be 


_ lawful notwithſtanding a Deſcent. 
(H) Whoſe Entry is pzeſerved notwithſtanding a De⸗ 
W N %%õöͤ Sts 1 
Y How the Entry may be pzeſerved by continual Claim: 


1. Of the Nature of continual Claim, and the EffeM> of it. 
2. What is neceſſary to a continual Claim to make it ef- 
z. The Time in which it is to be made. 


dm 


(A) Df the Lineal Deſcent, and therein of the 
Erxcluſion of the aſcending Line, 


Nciently the Lords gave Lands to ſuch Perſons as had behaved 
. ' themſelves well in the Wars, for their Lives only, and ſometimes 
they alſo married their Daughters to them, and then they limited 
* the Lands to go not only to the Tenant himſelf, but alſo to the 


Iſſue of that Marriage; and this firſt brought in the Notion of Succeſſion 


among the Northern Nations where the Feudal Tenures prevailed. 

he Lands therefore in the Elder Times went to the immediate De- 
ſcendants of ſuch Marriage, and originally to none elſe; and in the (2 id, Title 
firſt place it went to the (a) Males as the moſt worthy of Blood, and moſt Coparceners. 
capable of doing the Service annex'd to ſuch Donations; and the Feud 
was united in the (5) Male, becauſe he was obliged to do the Duty in Gael. Kind 
the Wars, and for every Knight's Fee was to go out 40 Days with his and Boroug b 
Lord, ſo that the Feud did not divide among the Males, becauſe the Engliſh. 
Duty could not be commodiouſly divided; beſides the Males were to 
keep up the Name and Grandeur of the Family; and therefore the Inhe- 
ritance was not ſhared nor broken. From hence it came to paſs, that 


among the Males the Eldeſt was preferred as the moſt worthy, ſince he 


was 


(b)Vide Titles 


of a Rever- ſeiſed, according to the Rule quod ſeiſina facit Stirpem. 


vowſon. The ſame Law of a Rent. Co. Lit. 11. b. 


28 


Delcent. | 


(a) Alſy the was ſooneſt able to go to the Wars, and to do the (a) Duties of the 


eldeſt Son "Tenure. 
was an- a 


ciently married with the Conſent and Approbation of the Lord, for the Lord always approved the 


* f be. ——_ 


firſt Marriage of. his Feudiary, and of his Heir apparent; and if the Feudiary died, his Heir within 


Age, the Lord had the total Marriage of him; and if he was of full Age, the Lord gave Licence to 
ſuch Marriage. From hence the Deſcent always ſettled in the eldeſt Line, and the Daughter of the 
eldeſt Son was preferred before the ſecond or third Brother, and their Male-Deſcendants, in Order to 
incourage the beſt Marriages with ſuch eldeſt Son. Spelm. Rem. 29. | 


Co. Lit. 11. b. When a Feud eſcheated to the Lords for Felony, or want of 
| Heirs, the Lords uſed to reſtore it to the old Family, or grant it 


out again to another Family ut Feudum antiguum, and then the Deſcent was 
formed in ſuch new Feud, as if it had been Fendum antiquum. Hence 


the lineal Succeſhon, or Succeſſion of the Father was totally excluded, 
becauſe no Caſe could happen where the aſcending Line could be ad- 
mitted in Fendis antiquis ; for the Father took before the Son under the 
firſt Feudiary in every ancient Feudal Donation; and all above ſuch Do- 
nation were excluded, ſo that in ſuch Donations the Father could not 
claim as Heir to the Son ; and this Order of Deſcent which excluded the 
Father was the rather continued, becauſe the Father was Guardian to his 
Son; and in thoſe barbarous Times they would not truſt the Father with 
any Profit from the Death of his own Iſſue, and ſo the Father was totally 
= excluded. | E * 1 
1 8 b. But tho' the Father cannot inherit his Son, yet if a Leaſe for Life be 
Be Toy made to the Son, the Remainder to his next of Blood, the Father ſhall 


Ifuerwo take the Remainder by () Purchaſe under the Words of Deſignation. 
Sons, and 3 ö 1 | 
the Eldeſt dies, leaving a Son, and a Remainder is limited to the next of Blood to the Father, the 


younger Son ſhall take it, yet the other is the Father's Heir. Co. Lit. 10. b. 1 ee 


Lit. Sed. 3. Alſo if the Son purchaſes Lands, and dies without. Iſſue, and without 


Co. Lit. 11. b. Brothers and Siſters of the whole Blood, and the Lands deſcend to his 


( There- Uncle, the Father may be Heir to the Uncle, if the Uncle was in (c) 


fore in Caſe actual Poſſeſſion, but he claims it as Heir to his Brother who was laſt 


* 


ſion upon a „ | . 
Leaſe for Life, made of the Lands by the Son, the Father cannot be Heir, becauſe the Son was laſt 


actually ſeiſed; otherwiſe of a Reverſion upon a Leaſe for Years ; for the Poſſeſſion of the Tenant is 


the Poſſeſſion of the Uncle. Co. Lit. 11. b. — If a Son be enfeoffed with Warranty, and the Uncle 


enters into the Lands after the Death of the Son, and dies; My Lord Coke ſays that the Father cannot 


take Benefit of ſuch Warranty, becauſe it was never actually poſſeſſed by Voucher, or Warrantia 
Cbartæ. Co. Lit. 11. ö. but Q. For by being in Poſſeſſion of 14 Land he ſeems to be in Poſſeſſion of all 


its Appendages. — If an Advowſon be granted to the Son and his Heirs, and the Son die withour 
Iſſue, and the Advowſon deſcends to his Uncle, and he dies before he can or does preſent to the 


Church, the Father ſhall not inherit, for before a Preſentation there is no actual Seiſin of the Ad- 


But here we muſt take Notice, that if after ſuch Deſcent to the Uncle 


Co. Lit. 11. b. 
the Father has Ifſue a Son or a Daughter, that Iſſue ſhall enter upon 


the Uncle, for the Land deſcended originally upon the Uncle, becauſe he 


was then the next Heir; therefore if an Heir nearer than him ſprings up, 
by the ſame Rule that he ſucceeded to the Land at firſt, that Heir muſt 
now take Place and exclude him; and by the ſame Rule, if a Man hath 
Iſſue a Son and a Daughter, and the Son purchaſes Lands in Fee, and dies 
without Iſſue, the Daughter ſhall inherit; but if the Father hath after- 
wards Iſſue a Son, this Son ſhall enter into the Land as Heir to the 
Brother; and if he hath Iſſue a Daughter and no Son, ſhe ſhall be Copar- 
cener with her Siſter, hn vin. 
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Deſcent. 2-0 


(B) Of the collateral Deſcent. 


JF a Man purchaſed the Feudum Novum ut Feudum Antiquum, and died Plow. 444 to 
] without Iſſue, it went firſt ro the Father's Side, becauie the Lords in 449- Clere 
ſuch fevdal Donations were preſumed to reſpect the Father's Side, who e Brook, 


> . \ 5 x 4 Li 5 5 
had been the antient Tenants of the Manor; for where it was given 1 N 


Feudum. Autiguum, it muſt be preſumed to be meant, as if it had been an 
antient Feud of that Manor, and therefore it went to the Father's Side 
in infinitum, before it could go to any of the female Blood; if the Fa- 
ther's male Line failed, it went to the female Blood of the Father; for 


the Lords were preſumed rather to reſpect the female Blood of their 


former Tenants, than the Blood of the Mother who was newly introdu- 
ced into the Family of their Feudiary, becauſe the Feud was given as an 
antient one, and by Conſequence the Blood of the precedent 'Tenant was 
preferred to any other ; but the Blood of his Mother's Side was preferred 
to the Blood of his Grandmother; becauſe being both female Bloods, 


and both coming under the Confiderat.”n of antient Tenants, the (a) (a) Co. Lit. 


nearer Tenant's Blood was preferred to the more remote; but if the Fa- 10. b. 
ther's Side wholly failed, then the Blood of the Mother was admitted, to #«res # linea 
wit, firſt the male Line, and then the Female of ſuch Blood, fince the Fella prefer. 
| | | | - nm | tur heredi in 
Lord muſt be preſumed to introduce the Blood of the Mother, when he inen trarſ- 
had given an indefinite Right of Repreſentation. 8 verſali, E pro- 
= 25 i ee . | pinqutor ex- 
dludit propinquum, propinguus remotum, remotus remotiorem. 


Agreeable to this Scheme of Deſcent upon the Purchaſe of the Feudun Lit. Sed. 4. 
Novum ut Feudum Antiquum, if a Son purchaſes Lands in Fee-ſimple, and 
die without Iſſue, they of the Blood of his Father's Side ſhall inherit as 


Heirs to him before any of the Blood of his Mother's Side, for the old Vide infra 


Rules, formerly ſettled for the directing of the Deſcents of ſuch Feuds as Letter (E) 
were purchaſed, ſtil] prevail; and all new Purchaſes made now of Lands 1 
in Fee ſhall be conſidered as the Purchaſes formerly made of the Fendum 
Novum ut Antiquum. ERR Dh. . 2 on: 
If the Son purchaſes Land, and dies without Iſſue, and it deſcends to 
any Heir of the Part of the Father, and then the Line of the Father 
* fo Entry and Poſſeſſion) fail, it ſhall neyer reſort to the Line of the 
Mother, tho' in the firſt Inſtance, or firſt Deſcent from the Son, it 
might have deſcended to the Heir of the Part of the Mother ; for now 
by this Deſcent and Seiſin, it is lodged in the Father's Line, to whom 
the Heir of the Part of the Mother can never derive. a Title as Heir, be- 
cauſe he can never ſhew that he was Heir to him that was laſt actually 
ſeiſed; which being a Rule to be ſtrictly obſerved, he muſt intitle himſelf 
by it, otherwiſe be excluded.  _ 5 | 
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30 5 Dieſcent. 


(C) Of the Half-Blood, and the Poſſeſſio Fratris. 


Co. Lit. 14. 4. N an Appeal of Death as Heir, unleſs he be of the (a) whole Blood, 
(a) In a long viz. both of the Father and the Mother. e 


Courſe of | WES | 

Time the feudal Donations were worn out, and then it became impoſſible to compute up to the firſt 
Marriage, where ſuch Donations were originally ſettled, and therefore they changed the Computa- 
tion, and computed from the laſt Poſſeſſor, provided the Heir that claimed was of the Blood of the 


firſt Purchaſer, and then the Rule was taken quod Seiſinn facit F avant for ſince the fendal Donation 
was loſt, they could not regularly compute the Deſcendants from rhe firſt feudal Marriage; and 
therefore they computed from the laſt Feudiary ; and ſinee both Bloods of the firſt Marriage were 
neceſſary to any Perſon that would claim under the firſt Donation, they required that a Man ſhould 


be of the whole Blood of the laft Feudiary, that would claim as Heir to him ; for if any Perſon was 
of the Whole Blood of ſuch Feudiary, then he muſt of Neceſſity be of both Bloods of that remote 


feudal Marriage, where the Feud was originally placed ; and thus the Half-Blood became to be ex- 
cluded ; vide Diſtribution, Title Executors and Adminiſtrators. | | 


Co. Lit. 14. 4. Therefore if an elder Brother purchaſes Lands in Fee, and dies with- 
out Iſſue, his Siſter of the Whole, not his younger Brother of the Half- 
Blood, ſhall be his Heir. 5 | 


8 So if a Man ſeiſed in (5) Fee hath Iſſue a Son and a Daughter by one 


(5) But this Venter, and a Son by a ſecond Venter, and dies, and the eldeſt Son (c) 


Rule does enters and dies, his Siſter ſhall inherit according to the Rule guod Poſſtſſio 
not Tone Fratris de Frodo Simplici facit ſororem eſſe heredem. 

to Lands in ls | ö | | . 

Tail, for as to them a Man muſt claim as Heir per formam Doni. Co. Lit. 15. — So of a Remainder af- 
ter an Eſtate for Life that never fell in Poſſeſſion, for a Man muſt claim by Virtue of the Contract, 
as Heir to him to whom the Remainder was limited. 3 Co. 41. b. So of a Reverſion, whether any Rent 
were reſerved, or not. 3 Co. 41. b. 42. J. (e) But without an actual Seiſin the Younger ſhall have the 
Lands as Heir to his Father. Co. Lit. 15. . 15 5 „ 11% 


Co. Lit. 15.4 If a Father makes a Leaſe for Years, and the Leſſee. enters, and dies, 


2 ry the eldeſt Son dies during the Term, before Entry or Receipt of Rent, 
WE the younger Son of the Half-Blood ſhall not inherit, but the Siſter ; be- 


(d) So if Cauſe the Poſſeſſion of the Leſſee for Years, who was formerly conſidered 


er only as a Bailiff to the Leſſor, is the (4) Poſſeſſion of the eldeſt Son. 
y Knignts- | 


Service, or Socage, enters, for the Poſſeſſion of the Guardian is the Poſſeſſion of the Infant, Co. Lit. 
15. a. I | "6 | SEE 


bY 


Co. Lit. 15, But if a Man makes a Leaſe for Life, and dies, leaving a Son and a 


_ * Daughter by one Venter, and a Son by a fecond Wife, and the eldeſt Son 


628, dies before the Leaſe for Life is determined, the youngeſt Son ſhall in- 


1 Fon. 361, herit, becauſe the eldeſt was never ſeiſed. 5 

N Bendl. 143. 80 if a Father makes a Leaſe for Life, and after recovers againſt his 
$ A. 6. Leffee by Default, and dies, and rhe eldeſt Son enters, againſt whom the 
| Leflee recovers by a Cod ei deforceat, and then the eldeſt Son dies, the 
Brother of the Half-Blood, and not the Siſter, ſhall have the Reverſion; 
for when the Tenant for Life has recovered his Eſtate, he hath intirely 
defeated all Poſſeſſion in his Leſſor, which he acquired by the Judgment 
on Default, and all Poſſeſſion in the eldeſt Son likewiſe by Virtue of that 
Judgment, and is intirely in of his old Eſtate; ſo that there is no actual 

Seiſin left in the elder Brother whereon to found a Poſſæſſio fratris. 


Co. Lit. There is Poſſeſſio fratris of an Advowſon or (e) Rent, after actual 
2 b. and ſo Receipt of the Rent, or Preſentation of the Clerk; ſo of ( f) a Uſe, be- 


ther He- ; , 
wa raſa cauſe Equity follows the Rule of the Common Law, as likewiſe of a 


as « Seigno- Copyhold, where the eldeſt Son receives the Profits, and dies, tho' be- 


ry, &c. fore Admittance. 
3 Co. 41. ö. 


42. a. — Of Offices, Courts, Liberties, Franchiſes, and Commons of Inheritance. Co. Lit. 15. ö. 
3 Co. 42.4, (e) Co. Lit. 15. b. S. P. 3 Co. 42. 4. S. P. (Ff) Dyer 10. pl. 40. 274. pl. 43. 1 Rol. Abr. 502. pl. 3. 
1 | But 


One ſhall be Heir of Land in Fee-fimple, or to a Warranty, or ſue 


Sy 


3 Rr a nga 4 MF #26 7A MEE 8 
£2 $3: 2 > wa . IT EE 
FF ve 9 5 e 

„„ E BE 1 8 y 2 

er 3 bp; at * 5 — 4 Na Eg IO 


tp API DATE WP 4 Ii * * n 
PP Ts 75 r 4 x fo A ed, ho & {he DOR 
77 T DES 
%%%! ⁵ð§“ V 88 
4 : 8 e os. ES x 8 CES 8 . 5 4 * 8 ** . 8 N 8 8 5 r 5 
e VVV N 5 . 


pw | & We 


" et PD EIS ES, PLEA ne >£5 W . 
R e EN e * ET” ei 1 SE S 
. N e e . 2 th T6 Rape RIS CEO PETe 
- r Dare RI DICE Ls 4 SW * a JSC DF Baer PE TEST; LY IS. 0s 33 Bk. TIEO FFC 
fn. oe en I ce oats . 2 
ö 1 — 1 r r 9 TVT 5 4 c > 
hr 373 AER TE, / EL I BS od Pn, by . o * 5 I ; 
1 JJC ̃ Cn = 25 Lap 8 12 8 e 1 3 N : i » — 6 0 
= D N r . . ” * * 4 SINE — 1 x 
I 8 Ny 4 . x up" 222 | a : : 
* —þ# © - 


ing the great Duties anhexed to them. 


oy wc we 3 


* 


Deſcent. 8 31 


— — — —— —— 


But tho' the eldeſt Son enters, and gets an actual Poſſeſſion of the Co. Li,. 15 a: 
Land; yet if the Father's Relict be endowed of the third Part, and the 
eldeſt Son dies, the Brother of the Half-Blood, and not the Siſter, ſhall 
have the Reverſion of the rhird Part, becauſe the actual Seiſin which the 
Brother obtained, was defeared as to the third Part, by the Widow's En- 
try into it, who is eſteemed in Law to be in in Continuance of her Huſ- 
band's Eſtate, without any Interruption.” 5 wee 
Bur if the eldeſt Son had made a Leaſe for Life, and the Leſſee had co. Lit. 15, 4. 
endowed the Wife of the Father, who afterwards died, the Daughter 
ſhall have the Reverſion, and not the HalF-Brother; for the Widow's 
Acceptance of Dower from the Tenant for Life, and the Exiſtence of his 
Eſtate in the Land after Her Deceaſe, ſhew that the Tenant for Life had 
an Intereſt in the Land; but ſuch an Intereſt always preſuppoſes an ac- 
tual Seiſin in the Leſſor; otherwiſe he could not make that Livery which 


is neceſſary on the Paſſing of a Freehold ; therefore, notwithſtanding the 


Dower, this actual Seiſin in the Brother ſhall eſtabliſh a Poſſeſſio ſratris. 

Lands are given to a Man and his Wife in Special Tail, the Remain- C. Lis. 14. b. 
der to the Heirs of the Husband, and they have Iſſue a Son, and the 1 Kl. Abr. 
Wife dies, the Husband marries again, and hath Iſſue a Son, and dies, 628. 
the eldeſt Son enters, and dies without Iſſue; the ſecond Brother of the 
Half-Blood ſhall inherit the Remainder, becauſe the eldeſt Brother was on- 
ly ſeiſed of the Special Tail, and ſo no Ground for a Poſſeſſio fratris of the 


Fee expectant on the Tail. 


If a Man dies ſeiſed of ſeveral Parcels of Land in one County, and co. LA. 13. 


after his Death his eldeſt Son enters into one ae generally, and before 
any actual Entry into the Reſt dies, this General Entry into Part ſhall 


veſt in him an actual Seiſin in the Whole; ſufficient to eſtabliſh a Poſſeſſio | 


fratris upon; for ſince the Freehold in Law is caſt upon him by the 
Death of his Father, and ſince the Poſſeſſion is in no Body, and ſo no par- 


ticular Eſtate to be defeated; 4 General Entry into Parcel, in the Name 
of all, may well ſerve to reduce the Whole into an actual Poſſeſſion ; but if 
his Entry into Parcel be ſpecial, it ſhall only reduce that Parcel into Poſſeſ- 
ſion; for it is reaſonable to bound the Operation of his Act by the Inten- 
tion which he appears to have had in doing it. „ 
The Advantages of this Rule of Poſſeſſio fratris do not only extend to Co. L 15. 4. 


the Siſter, but to her Iſſue, who ſhall be preferred to the Half-Brother, 


becauſe they repreſent the Anceſtor, and therefore ſhall ſucceed to thoſe 
Advantages, which their Anceſtor would have enjoyed if ſhe had lived. 

There can be no Poſſeſſio fratris of Dignities, as Duke, Marquis, and ,, Lis 19.4. 
the other Honours annexed to the Peerage; but the Brother of the Half- 3 Co. 42. b. 
Blood ſhall (a) inherit them; and this Difference feems to be founded on Crs: Car. Co. 
a ſtrict Regard to the publick Good; which is the better conſulted when (s)-The Lord 

gs | pager Gray being a 
ſuch Perſons are promoted to thoſe Dignities as are capable of Diſcharg- Baron by 
| | | Writ, was 
1 5 „ Pßkß as | created Earl 
of Kent, to him and the Heirs Male of his Body, and had Iſſue two Sons by ſeveral Venters, the 
eldeſt of whom had Iflue a Daughter, the Barony ſhall 7 to the Daughter Jure repræſentationis, bur 
the Earldom to the ſecond Son, according to its original Limitation, Cro. Cay. 601. | 

Alſo the Policy of the Kingdom hath eſtabliſhed Laws and Rules for the Co. Lit. 1 5. 4. 
Government of the Poſſeſhons and Deſcent of the Crown, different from 
thoſe which guide and direct the Deſcents of private Property; therefore 
if the King hath Iſſue a Son and a Daughter by one Venter, and a Son 
by another Venter, and purchaſes Lands, and dies, and the eldeſt Son 
enters and dies without Iſſue, the Daughter ſhall not inherit thoſe Lands, 
nor any other Fee-fimple Lands of the Crown, but the younger Brother 
ſhall have them together with the Crown. —_— 
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| LandsinEng- in this, according to the Civil Law, Regard is to be had to the Stirpes, 


- "Co. Ln 10. 


(a) Alſo for cannot be reckoned (b) within the Cuſtom. 
broken the Heir at Common Law ſhall enter, becauſe the Condition is a Thing of new Creation, 


Cuſtoms that are derogatory from the Common Law, is to be conſtrued ſtrictly, becauſe as far as the 


adjudged, thereof, and ſhall (c) deſcend to all equally ; for the Rent is part of the 


Title Borough Engliſh. (d) Where the Cuſtom was laid, that if a Copyholder dies ſeiſed, that his 


13232 — — 


. Delcent. 


[151.1 00) Ok Deſcents according to Cuſtom, 


Co. Lit. 140. a. | | 

Lamb 608. Here are ſeveral Cuſtoms as to Deſcents, which having been allowed 

vide Head of n | ; . | 

Gavilkind Time out of Mind, muſt be preſumed to be coeval with the Com- 

and Lamb. mon Law, and therefore cannot be altered without an Act of Parliament, 4 
628. that it ag that of Gavelkind in Kent, by which the Deſcent is firſt to all the N 


N Male Children, then to the Females, then to collateral Relations; but 


land were and therefore if the eldeſt Son had Ifſue a Daughter, ſhe ſhould inherit 
thus part- her Father's Share with the younger Sons. Taba N 16 
able. But if a Remainder of Lands of the Nature of Gavelkind be limited 
Lonk tos. to the right Heirs of 1 S. the Heir at Common Law ſhall take it, and 
Heb. 31. not the Heirs in Gavelkind ; for this Remainder being (a) newly created, 


a Condition 


and altogether collateral to the Land. Lamb. 608. Co. Lit. 11,12, (bY This Cuſtom, like all other 


particular Cuſtom hath not derogated from the Common Law, the general Cuſtom of the whole King- 
dom ought to prevail. 1 Rol. Abr. 568 | | | | 


1 4 If a Rent be granted out of Gavelkind Lands, it is of the Nature 


1 Med. 96. Profits of the Land, and Iſſues out thereof  _ | 
S. C. adjudg- | | | = | e „ 5 

ed, vide Noy 15, and Bro. Tit. Cuſtom 58. contr. but vide 14 H. 8. 9. 26 H. 8. 4. Ney 15. (c) That a 
Truſt ſhall deſcend accordingly. 2 Rol. Abr. 780. 51 3 ᷑ er} oP 5 


Co. Lit. 140. a. The General Cuſtom of Gavelkind Lands extends to Sons only; but 
a Special Cuſtom, that if one Brother dies without Iſſue, all his Brothers 
mamaay inherit, is good. 1 1455 TREES 
For this and By the (4) Cuſtom of Borough Engliſh, the youngeſt Son only ſhall 
_ * inherit. 7 . 5 9 
thereof, vide 


youngeſt Son ſhouſd inherit, and the Copyhold was granted to a Man and his Wife, and the Heirs of 
the Man, and he died, whether within the Cuſtom, 2 Leon. 208. dubitatuur . 


5 If Borough Engliſh Lands be let to a Man and his Heirs, during the 
ny ind, Life of F. S. and the Leſſee dies, the youngeſt Son ſhall enjoy it. 
S. P. adjudg- If the Cuſtom be, that the youngeſt Son ſhall inherit, the youngeſt 


ed upon a (e) Brother ſhall not inherit by Force of this Cuſtom. 
Special Ver- N 


dic. 1 Rol. Abr. 623. 4 Leon. 242. Cro. Fac. 198. Cro. Car. 411. (e) If the Cuſtom of a Copy hold be, 
that the eldeſt Daughter ſhall have the Land, the eldeſt Daughter ſhall not have it by the Cuſtom. 
Godb. 166. 1 Rol. Abr. 623. 4 Leon. 242, — But by ſome Cuſtoms the youngeſt Brother ſhall inherit, but 
conſuetudo loci obſervanda. Co. Lit. 110. b. — Special Cuſtom, that Lands in Fee ſhould deſcend to the 
younger Son, but Lands in Tail in the Elder, is good. March 54. — So that it ſhall deſcend to the 
youngeſt Son, if not of the Half-Blood ; and if he be, then to the Eldeſt. Co. Lit. 140. b. bY 


1 Rol. Abr. 
623. Godfrey 
and Bullock. 


If a Cuſtom be, that if a Man dies without Heir Male, that his eldeſt 
Daughter ſhall have the Land; and if he hath no Daughter, that the 
eldeſt Siſter ſhall have the Land; and if he hath not a Siſter, the eldeſt 
Couſin ; but if he hath an Heir Male, that he ſhall have it before any of 
them ; and the Tenant of the Land hath ſeveral Daughters, but no Heir 
Male, and the eldeſt Daughter dies in the Life of the Tenant of the 
Land, having Iſſue a Daughter; this Grand-child is within the Cuſtom, 
and ſhall have the Land by Deſcent upon the Death of the Grandfather. 
bs Bur if the Cuſtom be, that the youngeſt Son ſhall inherit, and a Man 
624 reſolved has Iſſue two Sons, and the eldeſt has Iſſue two Sons, and dies, and the 


per Cnr » I 3 


n 


WW 


the Father, leaving Iſſue a Daughter, after. which the Fa 


_— x 


i anda dee nd to the youngeſt Son, who dies, without Iſſue, the eldeſt 
Son of the eldeſt Brother ſhall have the Land,, becauſe the Cuſtom holds 


not in the (a) tranſverſal Line, but only in the lineal Deſcent. IM | heh o 
| RY 6s poyholder of 


the Nature of Borough Engliſh ſurrenders to the Uſe of 'himſelt and his Wife, and his Heirs, and 


dies, leaving Iſſue three Sons, and the youngeſt dies in tho/Life-time of the Wife, the eldeſt Brother 
ſhall inherit as Heir to the younger Brotber; for the Cuſtam cannot extend to the collateral Deſcent, 


1 Rl Abr. 6344, Cro: C 411,11 For. 360. f C. by Tg Judges againſt To, 


If there be a Cuſtom within the Manor of T. that if the Father dies, . 

leaving no Son, but Two or more Daughters, that the eldeſt Daughter ee 
ſhall have his Land for her Life only, and after her Death it ſhall deſcend wewron and 
to the next Heir Male that can derive by Males ; and for Want of ſuch, that Se, ad- 
it ſhall eſchear to the Lord; and there is another Cuſtom, that if the Te- judzed, and 
nant dies, and leaves a Wife, that ſhe ſhall have it for her Life, and a 5 
Copyholder of the Manor dies, leaving a Wife and two Daughters, and good, c- 

no Son, and his Wife enters, and the eldeſt Daughter dies, and after the cording to , 
Wife dies, the ſecond Daughter ſhall have the Lands for Life, within the ©-Lit- 40 b. 
Cuſtom ; for tho? ſhe was not the eldeſt at the Death of her Father, yer | $925: 


| | | | . 2 Keb. 111. 
ſne was ſo at the Death of her Mother, whoſe Eſtate was a Continuance S. C. 


of the Father's Eſtate, as in Caſe of Free Bench. BETS 1 Sid. 267. 


ed, and that the Cuſtom was good, tho' ſaid in the Report thereof, that it ſeemed to be admitted by 
all, that ſuch Cuſtom as to Fee-fimple Lands would be void, it being wholly againſt the Nature of a 
Fee to eſcheat ſo long as there are Heirs, and 268, another Caſe was ſaid to have been adjudged ac- 
cordingly upon Debate in B. R. in 20 Car. 2. between Sampſon and Quinſey; but vide that Caſe 1 Lev, 


293. adjudged without Argument, becauſe the Court ſaid the Point had before been adjudged in the 
Caſe o Newton and Shafto., IE „ ne LIE 2 „ Eh 


If A. hath Iſſue five Sons, and the youngeſt dies in the. f ife.time of 1 Salk. 243. 
5 , afier which the Father purchaſes Pereen Ge 
Copyhold Lands of the Nature of Borough Engliſh ; thoſe Lands ſhall, jms d. 
at the Death of the Father, go to the Daughter of the youngeſt Son jure judged. 
repreſentationis, and not to the fourth Son, although he was the, youngeſt C Med. 120. 
Son at the Time of the Purchaſe, and Death of the Father. f 5 acjudg- 
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F ·˙ w-» •-ůu Ie RAINS: BLM BET 2 F ; 1 


. 9 
* 


- 


Purchaſe, and not by Deſcent. 


E) Where a Perſon ſhall be ſaid to take by 


T is an eſtabliſhed Rule in Deſcents; that none can inherit as Heirs, Lit. Sea. a. 
but thoſe who are of the Blood of the Purchaſer ; and therefore if Ce. Lit. 15. 
Lands deſcend to the Son of the Part of the Father, and he enters, and 
after dies without Iſſue, the Lands ſhall deſcend to the Heirs on the 
Part of the Father, and not to the Heirs on the Part of the Mother; and 
if there be no Heirs on the Part of the Father, then they ſhall go to the 
Lord by Eſcheat. „„ i uy] of adit e in 
In the ſame Manner if a Man marries an () Inheritrix of Lands in Lit. Sect. 4. 
Fee, who has Iſſue a Son, and dies, and the Son enters into the Tene- &) Bur it a 


| ands to an- 
Heirs on the Part of the Mother are to inherit; and for Want of ſuch other and 


ment as Son and Heir to his Mother, and after dies without Iſſue, the * 1 


Heir the Lands ſhall eſcheat. | 5 Naa his Heirs of 


| 3 1 the Part of 
the Mother, yet the Heirs of the Father's Part ſhall inherit, för no Man can inſtitute a new Kind of 


Inheritance not allowed by the Law. Co. Lit. 13. but vide Lit. Sect. 354. that Lands may be given ro a 


Man and his Heirs, on the Part of the Father; in which Oa ſe none of the Heirs of the Part of the Mo- 
ther ſhall ever inherit; but in ſuch Caſe the Inheritance, as long as it continues, deſcends according 
to the Rules of Law, tho” it be determinable for want of Heirs on the Part of the Father. 


Vol. II. K | So 


4 : 


34 


Ts MM 


Plow, 446-7: 


Co. Lit. 12. b. 


(a) Where 
the Anceſtor 


takes but a 


articular 
ſtate, and 
the Limita- 
tions after 
operate by 


2 —— 


So if a Grandfather had purchaſed Lands in Fee, and the Lands had 
deſcended from him to the Father, and from him to the Son; if the Son 
had entred, and died without Iſſue, his Father's Brothers or Siſters, or 
their Deſcendants; or for Want of them, his Grandfather's Brothers or 
Siſters, or their Deſcendants; or for Want of them his Great Grandfa- 
ther's Brothers or Siſters, or their Deſcendants; or for Want of them his 


Great Grandmother's Brothers or Siſters, or their Deſcendants, might 5 


have inherited; but none of the Line of the Mother or Grandmother, 
wiz. the Grandfather's Wife, ſhould have inherited, becauſe not of the 
Blood either by Father or Mother of the firſt Purchaſer, viz. the 
Grandfather, | e . 5 

A Man ſeiſed of Lands as Heir of the Part of his Mother, makes a 
Feoffment in Fee, and takes back an Eſtate to him and his (a) Heirs, 
this is a (b) new Purchaſe of the Lands, and conſequently if the Pur- 
chaſer dies without Iſſue, the Heirs of the Part of the Father, and not the 
Heirs of the Part of the Mother, ſhall ſucceed him in it; for he is the 


original Purchaſer of that Eſtate, which he takes back to him and his 


Heirs; and therefore it ſhall deſcend as a new Purchaſe, _ 


Way of Purchaſe, and not by Deſcent ; vide Head of Remainders, and Co. Lit. 22. Stil. 148. 1 Co. 93. 


Moor 136. 1 And. 69. Hob. 30. 1 Vent. 372. 2 Lev. 75.  Raym. 228. 1 Mod. 121, 226. 2 Mod. 207. 
4 Mod. 380. Cartb 212. (b) So if he levies a Fine ſur cognizance de droit, &c. to A. and B. and by the 
jame Fine they grant and render the Lands to him and his Wife in Tail, Remainder to his right 
Heirs ; this makes it a new Purchaſe, and the Heirs of the Part of the Father ſhall inherit. Carth. 140. 


adjudged. 


Co. Lit. I 3. 


But if a Man, ſeiſed as Heir of the Part of his Mother, makès a Feoff- 
ment in Fee to the Uſe of him and his Heirs, the Uſe ſhall go to the 


HNeirs of the Part of the Mother; for a Uſe being a Creature of Equirt 


the He irs of the Mother, and will therefore aſſign it to them as a Truſt 
which ariſes out of their Property. 


Co. Lit. I2. b. 


(c) But if he 


had made a 
Gift in Tail, 
or a Leaſe 
for Life of 
ſuch Lands, 
reſerving a 
Rent, the 


Heir on the Mother's Side ſho 


and conſequently the Rent too as incident to that Reverſion. Co. Lit. 12. b. (d) If a Man, ſeiſed of a 
Manor on the Part of bis Mother, had before the Statute | 


Tr y 
muſt be governed by the Rules of Equity, which conſiders in this Caſe, 
that the Uſe ſprings and ariſes out of an Inheritance which belongs to 


A Man is ſeiſed of Land on the Part of his Mother, and makes a 
Feoffment in (c) Fee, reſerving Rent to him and his Heirs ; this Rent, 


ſince the Statute ** Empiores terrarum, Ec. if it has a Diſtreſs annexed 
to it, muſt be conſidered as a Rent- charge, and if it wants a Diſtreſs, as 


a Rent-Seck; and ſo either Way it is the Grant of the Feoffee, and con- 
ſequently a (4) new Purchaſe; and therefore it ſhall go to the Heir of 


the Part of the Father, and not to the Heir of the Part of the Mother. 


uld have had this Rent, becauſe the Reverſion belongs to ſuch Heir, 


Quia Emptores, &c. made a Feoffment in 


Fee of Parcel, to hold of him by Rent and Service, tho' this Rent and Service were newly created ; 


yet continuing Parcel of the Manor, they ſhall with the reſt of the Manor deſcend to the Heir on the 
Mother's Side. Co. Lit. 12. b. | . | 


Fo. Lit. 12. 8. 


C. Lit. 18.4. 


If a Man hath a Rent- Seck of the Part of his Mother, and the Te- 


nant of the Land grants a Diſtreſs to him and his Heirs, and ſo improves 


the Rent into a Rent- charge; this Diſtreſs ſhall go along with the Rent 


to the Heir on the Part of the Mother, as incident and appurtenant 
to it. | I 


ty is annexed, is impleaded for thoſe Lands, and vouches, and Judgment 


1s given againſt him, and likewiſe for him to recover in Value, and he 


dies before Execution, the Heir on the Mother's Side ſhall ſue Execution 


to recover in Value againſt the Vouchee; for the Lands to be recovered 


in Value are deſigned as a Recompence for thoſe Lands which were reco- 


vered by the Demandant from the Vouchee, and ſo muſt go to that Per- 


ſon who has ſuſtained the Loſs, 
: A 


If the Heir of the Part of the Mother, of Lands whereunto a Warran- 


- IP 


Heir at Law, upon Condition that he ſhould pay 200 J. to ſuch Perſons C a 


a Deſcent. 35 


* 8 — 


A Man hath iſſue a Son, and dies, and his Wife dies alſo, and Lands co Lit 13.4 
are let for Life, the Remainder to the Heirs of the Wife; the Son dies 
without Iſſue; the Heirs of the Part of the Father ſhall inherit, and not 
the Heirs of the Part of the Mother, for the Lands veſted in the Son 
as a Purchaſer, and therefore the Deſcent is to be governed by the Rules 
Law. 5 | | | 
1 a Man be ſeiſed of Lands on the Part of his Mother, and makes a 
Feoffment in Fee of them upon Condition, and dies, this Condition ſhall 


Co. Lit. 13. . 
deſcend to the Heir of the Part of the Father, becauſe he is Heir at 


Common Law; but if he enters for the Condition broken, then he re- 


ſtores the Eſtate to its former Nature, and then the Heir of the Part of 


the Mother ſhall enter upon him and enjoy the Land. 


If a Man having only two Daughters, his Heirs, devi 


4 {es his Lands to Cr. Eliz. 431, 
them and their Heirs, they take as (a) Jointenants, and not as Copar- Oven 65. S C. 
ceners, for the Deviſe giveth it to them in another Degree than the 3 = e 
would h zen It thew ; and er the et r ei 
Common Law would have given it them; and for the (0) Benefit of ted yer Cur". 
the Survivorſhip between them. 1 ary x (a) If to 
8 | | 33 | | | | them and 
their Heirs, cqually to be divided between them, Share and Share alike, they are Tenants in Com- 
mon. 2 Sid. 53, 78. vid. Godb. 362. 3 Leon. 25. Go 


| ; ulſ. 88. and Title Fointenants. (b) If 3 Man deviſes 
Lands to his Son and Heir apparent, and a Stranger, they are Jointenants for the beet: of the Stran- 
ger. Godb. 94. Owen 6j. OT RTE Ws 


If 4, hath Iſſue two Daughters, one of which dies in his Life-time, 


leaving Iſſue F. S. a Son, and A. deviſes his Lands to F. S. and his Heirs, I Salk. 242. 


. $, ſhall take the (c) Whole by 
urchaſe, and the other by Deſcent. 


| 2 *2 berwe 
Purchaſe, and not one Moiety by Rey an 4 
=, „ Rey ſton ad- 
| V 
(c) Palm. 373. 2 Rol. Rep. 3 52. 2 Sid. 19. S. P. 
If a Man deviſes Lands to his eldeſt Son, and his Heirs, paying 20 l. 
iece to hi Children, at their Ages of twely | ow 94. 
a- piece to his younger Children, at their Ages of twelve Years; and up- 4404544 
on Non-payment of the Legacies deviſes the Lands to his younger Chil- Cm. Elz 83 ;. 
dren, and their Heirs, the eldeſt Son is in by Deſcent. | . 919,920.S.C, 
that the firſt Deviſe to the eldeſt Son, and his Heirs in Fee, being no more than the 127 15 him, 
was void; but the Devife to the Vounger, upon his Non- payment, was good, by Way of future or 
exccutory Deviſe, vide Title Deviſe; and Vaugh. 271. S. C. cited, 3 Mod. 207. S. C. cited, 1 Rol. Abr. 
411. S. C. cited, 1 Leon. 101. 3 Leon. 216. 2 Sid. 79. 2 Mod. 7. 286. Dyer 35 1. Hard, 204. 


80 if a Man deviſes Lands to his Daughter's Son in Fee, who is his l 241, 
d 
as the Deviſor's Wife ſhould appoint by Deed ; the Wife makes no Ap- Smith 1 
pointment, and the Grandſon enters, and dies without Iſſue, the Lands judged, and 
ſhall go to the Heirs a parte Materna; for the Grandſon took by Deſcent 8e. 2 N 
and not by Purchaſe; for the Deviſe gave him the ſame Eſtate the Law $1... :. 


2 1 where it is 
would have given him, under a Poſſibility of being charged. adjudged, 


3 | | | that a Deviſe 
to the Heir at Law, upon Condition to pay Debts, and if he fails, that the Executors ſhall ſell, makes 
it a Purchaſe in the Heir at Law, being tied with a Condition, denied to be Law by Treby Ch. Juſt. 
and Poqvel Juſt, 1 Lutw. 793. S. C. | Zh 


If a Man, being ſeiſed of Lands on the Part of his Mother, deviſes 3 Lev. 127. 
them to his Executors for ſixteen Years, and after to one who is his Heir Heger and 
a parte Materna, he ſhall take by Deſcent ; for the Deſcent to the Heir 4g 1 we" 
parte Paterna or Materua is but a Conſequent dependant upon the Nature 
of the Eſtate ; tho it was objected, it was better for him to take by Pur- 
chaſe, for then the Heirs of the Part of the Father might inherit before 


the Heirs of the Part of the Mother, and ſo both Heirs would be in- 
heritable. * Hos | | 


(F) Of 
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C) Of a Deſcent, its Operation to take away 
WW... 


Lit. Se. 38 5. Eſcents which take away an Entry are of tuo Sorts ; iſt} Where 
| the Deſcent is in Fee, as where a Man ſeiſed of certain 'Lands or 
Tenements is diſſeiſed, and the Diſſeiſor having Iſſue dies ſeiſed, and 
the Lands gained by the Diſſeiſin deſcend to his Heirs; this Deſcent mall 
toll the Entry of the Diſſeiſee, and oblige him to ſue a Writ of Entry 
ſur Diſſeiſin againſt the Heir of the Diſſeiſor, in order to recover the 
(a) There Right of Poſſeſſion which he hath loſt by the Deſcent; and the (2) 
Br * 0-. Reaſon is, becauſe the Freehold is caſt upon the Heir, the Notions of 
en, the Law do make this Title to him, that there may be a Perſon in Being 
ſons for this ; | | . ä 
as iſt, Be- to do the feudal Duties, and to fill the Poſſeſſion, and anſwer the Actions 
cauſe the of all Perſons; and ſince 'tis the Law that gives him this Right, and 
eee obliges him to theſe Duties antecedent to any Act of his Own, it muſt 
P qu. defend ſuch Poſſeſſion from the Act of any other Perſon till it be evicted 
ring the Life by Judgment, which being the Act of Law, may deſtroy the Heir's 
of the Diſ- Title. | | ; | 8 
ſeiſor, the „55 | 5 | 5 
Right of Poſſeſſion muſt be preſumed to be derelict. 2. Becauſe the Relief was in the Nature of a 
new Purchaſe upon every Deſcent, for the Payment of which a Diſtreſs was immediately taken upon 
the Deſcent's being caſt. 3. The Right of Poſſeſſion is gotten by Deſcent, that it may be an Incou- 
ragement to the Tenant to be bold in War; for that none can diſpoſleſs his Children of the Eſtate he 


died ſeiſed. Spelm. Feud. 31. 


| Lit. Sec. 386. 2dly, Deſcents in Fee-tail toll Entries, as if a Man be diſſeiſed, and 
the Diſſeiſor grants the Land in Tail, and the Tenant in Tail having 

Iſſue die ſeiſed, and the Iſſue enters, the Poſſeſſion being thrown up- 

on the Heir in Tail, the Law conſtrues the Right. of Poſſeſſion to be 

in him for the Reaſons above given, and therefore bars the Entry of the 

$4.7. Difleifor-: 5 PR 

Co. Lit. 238. If a Diſſeiſor make a Gift in Tail, and the Donee diſcontinues in Fee 
and diſſeiſes the Diſcontinuee, and dies ſeiſed; this Deſcent ſhall not 


take away the Entry of the Diſſeiſee, for the Deſcent of the Fee-ſimple - 


to the Heir is defeated by his Remitter to the Eſtate-tail; and tho' by 
Virtue of ſuch Remitter the Heir is ſeiſed in Tail, yet there is no De- 
ſcent of it, becauſe the Tail was diſcontinued, and the ſubſequent Diſ- 
ſeiſin doth not regain it to the Anceſtor ; and tho' the Heir be remitted 
into his elder Title, yet ſuch Remitter places him in only above the ſe- 


cond Diſſeiſin, and doth not tend to make a Deſcent of the Eſtate-tail of 


which his Anceſtor never died ſeiſed; and where a new Right ſprings to 
the Heir by Operation and Conſtruction of Law, he ought to take ſub- 
ject to the ſame Claim as run upon ſuch Eſtate before the Remitter, or 
elſe the Act of Law would work an Injury to the firſt Diſſeiſee, who 
poſſibly was prevented from bringing his Aſſize or Ejectment, by the fre- 
quent Shifting of the Poſſeſſion ; and the Law of Deſcents being in Preju- 
dice of an antient Right, is to be taken ſtrictly, and therefore to take 
Place only where the ſame Eſtate deſcends from Anceſtor to Heir, and 
the rather, for that after Diſcontinuance the Diſſeiſee might not watch 
the Death of the Tenant in Tail, whoſe Intereſt was transferred, and 
3 no preſumptive Dereliction of the Diſſeiſee could be formed in 
this Caſe, RY 
Co. Lit. 238, A Diſſeiſor makes a Gift in Tail, the Donee has Iſſue and dies ſeiſed, 
the Entry of the Diſſeiſee is taken away; but if rhe Iſſue die without 
Iſſue, fo that the Eſtate- tail is ſpent, then the Entry of the Diſſeiſee is 


revived, and he may enter upon him in Reverſion or Remainder; for in 
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Deſcent. 


this Caſe there is no Relief to be demanded. from him in Reverſion or 
Remainder; ſo that he Jabours under no Hardſhip in that Point, for 
which he might expect Favour from the Law; likewiſe the Poſſeſſion is 
not caſt on him till Entry; which being a voluntary Act, the Law an- 
nexes no Privileges to it, as in Caſe where a Poſſeſſion is caſt on an Heir 
by Deſcent. 


Grandfather, who dies ſeiſed, and the Land deſcends to the Father, the 
Diſſeiſee cannot enter, for the Right of Poſſeſſion is devolved on the Fa- 
ther, who had no hand in the Diſſeiſin, by a fair and legal Deſcent ; but if 
the Father dies ſeiſed, and the Land deſcends to the Son, the Diſſeiſee may 
enter on the Son, for the Feoffment made by the Diſſeiſor to the Grand- 
father is a Stratagem to derive the Lands gained by Diſſeiſin to the Son 
dy Deſcent, in order to enjoy the Benefit annexed to ſuch Conveyance, 
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| ſigns, to diſcountenance all Wrong and Oppreſſion. 


which the Law will never cheriſh; but on the contrary blaſt ſuch De- 


Grandfather, Father, and Son, the Son diſſeiſes one, and enfeoffs the Co. Li. 238.4 


In Deſcents which toll Entries, 'tis required, that the Anceſtor die Lit. A. 385, 


not be caſt on his Heir, for then there is no Danger that the Freehold 
1 ſhould want a Poſſeſſor; and therefore the Law creates no Title to ſuch 
> Poſſeſſion in the Heir at Law; for it were incongruous that the Law 
> ſhould ſuppoſe the Right of Poſſeſſion in the Heir, when the Poſſeſſion is 
> in another at the Death of the Anceſtor; and if the Right of Poſſeſſion 
"8 be not tran{mitted at the Death of the Anceſtor, the Law will not after- 
> wards create him a new Title in Prejudice of the Perſon that has the 
"> Right of Propriety ; if a Diſſeiſor therefore makes a Leaſe for Life, he 
parts with the Poſſeſſion, and cannot tranſmit it to the Heir, having 
parted with it before; and a Deſcent of a Reverſion will not make a 
Right of Poſſeſſion ; for nothing deſcends to the Heir in Reverſion but 
a Right of Reverſion, and that is a Right againſt all Perſons but the Diſ- 
ſeiſee ; for ſince only a Right deſcends, the Heir can be in no better 
Caſe than the Diſſeiſor was at the Time of his Death; and therefore 
when the Tenant for Life dies, he has only the naked Poſſeſſion, as the 
Diſſeiſor had it; but if the Diſſeiſor had died in Poſſeſſion, the Law, for 
the Reaſons aforeſaid, caſting the Poſſeſſion on the Heir, makes it a 
Right; for that is properly a Right which a Man comes to by A& of 
Law; and ſince the Heir in ſuch Caſe comes to the Poſſeſſion by Act of 
Law, it muſt be called a Right of Poſſeſſion, and it could not be a 
Right of Poſſeſſion, if he could not defend it againſt all Aggreſſors; and 
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one; and hence aroſe the Diſtinction of us Proprietatis and 7us Poſ- 


ſeſſions. 
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of Poſſeſſion is by Law caſt upon the Heir. 
Fee, and Tenant in Tail diſſeiſes the Tenant for Life, and dies ſeiſed, 
this Deſcent ſhall take away the Entry of the Tenant for Life; but if the 
King's Tenant for Life be difleiſed, and the Diſſeiſor die ſeiſed, this De- 
3 ſcent ſhall not take away the Entry of the Tenant for Life; for ſince the 
| King cannot be diſſeiſed, the Diſſeiſor gains but a bare Eſtate of Freehold 
> during the Life of the Leſſee; and therefore the Law does not caſt the 
- Poſſeſſion on the Heir; for if the Heir comes into the Poſſeſſion, he muſt 
x come in as an Occupant, which being a voluntary Acquiſition, the Law 
does not favour it as it does a Right of Poſſeſſion devolved by Deſcent. 


therefore in ſuch Caſe the Right of Entry is taken away from every 


So if there be Tenant for Life, Remainder in Tail, Remainder in Co.L 


8 ſeiſed of a Freehold and Fee, or a Freehold and Fee-tail; for if the Diſ- 388,3 89% 
= ſeiſor, at the Time of his Death, hath not the Freehold in him, it can- 


If he in Reverſion difſeiſe his Tenant for Life, and dies ſciſed, this co, L 239 4. 
Deſcent ſhall take away the Entry of the Tenant for Life; for the Right Heb. 323. 


it. 239. 4. 


If a Diſſeiſor make a Leaſe to a Man and his Heirs, during the Life Co.Lir.:39. a 


of J. S. and the Leſſee dies, living J. S. this ſhall not take away the En- 
Yo 1k.” -- L. ry 


a 


1 Deſcent. 


try of the Diſſeiſee, becauſe the Heir is only in as a ſpecial Occupant of 
an Eſtate of Freehold, and not of a Fee or Fee-tail. 

Co. Lit. 239. a. If a Diſſeiſor makes a Leaſe for Years, or has the Land extended 
upon a Statute-Merchant, Staple, Judgment, or Recognizance, and 
dies ſeiſed ; this Deſcent ſhall rake away the Entry of the Diſſeiſee, be- 
cauſe the Freehold or Fee are caſt on him by Act of Law. | 

Co.Lit. 237. b. The Deſcent of incorporeal Inheritances, as Advowſons, Rents, Cc. 
do not take away the Entry of him who hath Right, becauſe no Diſſeiſin 

| can be committed of them, but at the Election of the Owner thereof. 

Co. Lit. 239. If a Diſſeiſor make a Leaſe for his own Life, and dies, this Deſcent 

| ſhall not take away the Entry of the Diſſeiſee; for tho? the Freehold and 
Fee deſcend to the Heir of the Diſſeiſor, yet the Diſſeiſor died not ſeiſed 
of both, becauſe his Death was to precede the Determination of the 
| Leaſe, which carried the Freehold to his Heir. | 
Deſcents to a Brother, Siſter. Uncle, or other collateral Heir of the 
Diſſeiſor, take away the Entry of the Diſſeiſee, as well as if the Diſſeiſor 
had had Iflue, and the Deſcent had been to them. | 5 


(G) In what Caſes the Entry of the Diſſeiſee 
may be lawful, notwithſtanding a Deſcent. 


Lit. Sect. 390. 1 ORD and Tenant; the Tenant is diſſeiſed, and the Diſſeiſor aliens 
ha 1545 to another in Fee, and the Alienee dies without Ifſue, whereupon 
e 54% the Lord enters, as upon his Eſcheat ; this does not take away the Entry 
of the Diſſeiſee, becauſe the Lord does not come to the Land by De- 
| ſcent, but by Eſcheat, for want of a Tenant, which can warrant his Ti- 
| tle no longer than ſuch Tenant is wanting, nor hinder the Diſſeiſee from 
Entry, who is that Tenant; but if the Lord by Eſcheat die ſeiſed, and 
the Land deſcend to his Heir, here is a perfect Deſcent, which ſhall take 
away the Entry of the Diſſeiſee; alſo his Heir upon ſuch Deſcent muſt 
pay Relief, which the Lord upon the Eſcheat only was not otliged 
to do. 5 | „„ ME 
Co. Lit 240. a If a Diſſeiſor die ſeiſed, and his Heir die without Heir, the Diſſeiſee 
cannot enter upon the Lord by Eſcheat, becauſe his Entry was taken 
away by the Deſcent caſt before, and then whoever comes to the Lands 
ſhall take the Benefit of it. | . 5 
Lit. Sect. 391. A Man ſeiſed of Lands in Fee, or in Tail, upon Condition, dies 
ſeiſed, if the Condition be broken in his Life-time, or after the Lands de- 


u 


ſcended to his Heir; yet the Entry of the Feoffor, or Donor, or their _ © 

| Heirs, is not taken away. | e Os | 1 

Lit. Sec 392. So if ſuch Tenant on Condition, be diſſeiſed, and the Diſſeiſor die 
C. Lit. 240. a. ſeiſed, and the Lands deſcend to his Heir, the Entry of the Tenant on 
Condition is thereby taken away; but if the Condition be after broken, 

the Feoffor or Donor, or their Heirs may enter; becauſe the Condition 

went along with, and was annexed and incorporated in the Land into © 

whoſe Hands ſoever it came, and the Feoffor or Donor have no other 

Remedy but by Entry, which is their Title, as the Tenant on Condi- - 

tion, who is difſeiſed, has; for he having a Right, his Remedy for it 

againſt the Heir of the Diſſeiſor is by Action; and till the Condition 

| | broken, as well the Fas Proprietatis as the Fus Poſſeſſionis is in the Feoffee; | 
but when he is difſeiſed, and a Deſcent caſt, the Heir of the Diſſeiſo r 

has only the Fus Poſſeſſionis. PPTP 
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He that hath Title to enter upon a Mortmain ſhall not be barred by a Co Lit. 240.0 
Deſcent, becauſe then he would be without Remedy, for he can main- 
tain no Action for it; and ſo where a Woman hath Title to enter Can/a 
Matrimonii prolocuti, no Deſcent ſhall take away her Entry, becauſe ſhe 
has no Remedy by Action to recover it. 

If a Man ſeiſed of Lands in Fee, by his Laſt Will in Writing deviſes Co. Le. 290 
them to another in Fee, and dies, whereby the Freehold in Law is caſt 
upon the Deviſee, and the Heir, before any Entry made by the Deviſce, 


enters and dies ſeiſed; this Deſcent ſhall not take away the Entry of the 


Deviſee, becauſe then he would he without (a) Remedy, having never 
had Poſſeſſion. Fn | 


- Deſcent. 


(a) So if one 
hath Tile 


| 0 | | ro enter for 
Conſent to a Raviſhment, a Deſcent caſt ſhall not rake away his Entry; becauſe he bath no other 


Remedy, nor can maintain any Action for it. Co. Lit. 240. b. 


If a Diſſeiſor die ſeiſed, and his Heir enters and endows his Mother, Li. Sect. 393. 
the Diſſeiſee may enter upon her for that third Part, becauſe ſhe is in in 
Continuance of her Husband's Eſtate, and not by the Heir; and there- 
fore, as to that third Part, the Deſcent is (Y) interrupted or defeated; (6) So of Te- 
but till Endowment the Diſſeiſee could not enter upon any Part, nor af- nant by che 
ter ſuch Endowment can he enter upon the other two Parts, becauſe as Courteſy. 


to them the Deſcent was perfect, and continues, but as to the third Part, Se 241. 


the Wife's Title was paramount the Deſcent. 


If a Diſſeiſor enfeoff his Father in Fee, and the Father die ſeiſed of Lit. $8. 395. 
ſuch Eſtate which deſcends to the Diſſeiſor as Heir; yet the Diſſeiſee | 


may enter, becauſe coming again to the Diſſeiſor, he ſhall take no Ad- 


vantage of the Deſcent qua Particeps Criminis; but the Diſſeiſee may 


either enter or have his Aſſiſe againſt him. 


If a Man ſeiſed of Lands in Fee hath Iſſue two Sons, and dies ſeiſed, Is. $-8.396. 
and the younger Son enters by Abatement, and has Iſſue, and dies ſeiſed, Co. Lit. 242. 


and the Lands deſcend to his Iſſue, who enters; yet the eldeſt Son or his | 
Heir may enter upon them, becauſe the Entry of the youngeſt Son ſhall be 


intended upon a Claim as Heir, and the eldeſt Son claiming as Heir like- 

wiſe, and ſo by the ſame Title, may enter upon him, or any of his Iſſue, 

be there never ſo many Deſcents ; alſo the Entry of the youngeſt may 

be intended to prevent others, and ſo to continue it in the Family, and 

not with Deſign to injure or ſtrip his Brother of it; and then his Brother's 

Entry cannot be taken away; but if the younger Brother, in this Caſe, 

had made a Feoffment in Fee, and the Feoffee had died ſeiſed, this 

Deſcent had taken away the Entry of the eldeſt Brother, becauſe the 
8 made Title by Livery to the Feoffce, and carried it out of the 

amily. „ N | 

If the younger Brother of the Half-Blood enters by Abatement, and Co. Lit. 242. b. 

a Deſcent is caſt, or if the eldeſt Brother hath Iſſue, and dies, and after 
his Death the younger Brother, or his Iſſue enter, and many Deſcents 
are caſt in his Line; yet the eldeſt Son, or his Heirs may enter; for tho? 
the Brother of he Half-Blood cannot be Heir to his eldeſt Brother, yet 
he may by Peſibility be Heir to his Father, if the eldeſt Brother dies 
before actual Poſicifion ; and therefore ſhall be preſumed to enter only to 
preſerve the Feud in the ſame Family, and keep out Strangers, and not 
in Oppoſition to the lineal Heir of the Family CE 
But if the elder Brother had firſt entred, and the younger Brother had Lit. Sect. 393. 
entred upon him; this had been in Deſtruction of the elder Brother's 

Poſſeſſion, and as much a Diſſeiſin as if it had been committed by a Stran- 


ger, and then his Dying ſeiſed ſhall take away the Entry of the eldeſt 
Brother, or his Iſſue. 


* 


If after the Death of the Father a Stranger abates, and the younger Co. Lit. 242 
Son enters on him, and dies ſeiſed; this Deſcent ſhall bind the eldeſt, be- 
cauſe Poſſeſſio terre muſt be vacua when the youngeſt Son enters, We | 
| ere 


. 


0 


Deſcent. 


"WE | 


here it was not; but his Entry on the Abator having no Right, was a 


Diſſeiſin, and by Conſequence a Deſcent thereon will take away the En- 


try of the eldeſt Brother; for his Entry was a Diſſeiſin, not an Abate- 


Co. Lit. 24 2. a. 
2 


Co. Lit. 242, 
243. 


Co. Lit. 243. 


Co. Lit. 24 Jo As | 


Co. Lit. 243. b. 


Lit. Sect. 40), 
408. 


ment. 

Lands are given to Husband and Wife, and the Heirs of their two 
Bodies, they have Iſſue a Daughter, and the Wife dies, the Husband 
has Iſſue a Son by another Wife, who upon the Deceaſe of the Father 
abates, and dies ſeiſed; this Deſcent ſhall take away the Entry of the 
Daughter; for by the Limitation in ſpecial Tail, the Son by another 


Venter was utterly incapable of inheriting them; and being an Eſtate 


which the Son could not in any Caſe make Title to as Repreſentative of 
the Father, his Entry is an Abatement ; for the Law cannot make thar 
charitable Conſtruction here, that he entred to preſerve the Eſtate from 
Strangers that might have abated upon the Eſtate, ſince the Son himſelf 
is a Stranger, and could not inherit; but in the Caſe of the Brother of 
the Half-Blood it was otherwiſe, becauſe he might have inherited his 
Father. | | CE 3 

If a Man be ſeiſed of Land of the Nature of Borough Engliſh, and 
hath iſſue two Sons, and dies, and the eldeſt Son, before any Entry made 
by the youngeſt, enters into the Land by Abatement, and dies ſeiſed; 
this ſhall not take away the Entry of the youngeſt Brother, becauſe the 
eldeſt Son ſhall be preſumed to enter to preſerve the Eſtate in his Fami- 
ly, which he or his Heirs may ſome Time or other, upon Failure of his 
Brother's Line, happen to enjoy. | 


The ſame Law holds likewiſe in Intruſions as well a+ in Abatement ; 


therefore if a Father make a Leaſe for Life, and hath Iſſue two Sons, 
and dies, and the Tenant for Life dies, and the youngeſt Son intrudes, 
and dies ſeiſed; this Deſcent ſhall] not take away the Entry of the Eldeſt, 
for the Reaſons before given; otherwiſe if the Father had made a Leaſe 
for Years only, becauſe the Poſſeſſion of the Leſſee for Years made an 
actual Freehold in the eldeſt Son, ſo that the Entry of the Youngeſt can- 


not have ſuch Conſtruction, but is a Diſſeiſin, becauſe there is no Vacua 


Poſſeſſio. 3 | EE 

If one Coparcener enter into the Whole, claiming it to herſelf, and 
takes all the Profits, yet ſuch Entry ſhall be intended only in Preſervation 
of the Eſtate, and therefore a Deſcent in ſuch Caſe ſhall not bind the 
other Siſter as to her Moiety ; but if ſhe diſſeiſes the other, after both 
have entred, and dies ſeiſed, there ſuch Deſcent will take away the En- 
try of the Eldeſt, or her Iſſue. oo 

So if ſuch Coparcener enter, claiming the Whole, and make a Feoff- 
ment in Fee, and takes back an Eſtate to her and her Heirs, and bath 
Ifſue, and die ſeiſed; this Deſcent ſhall take away the Entry of the 


other Siſter, becauſe the Feoffment leaves no room for a Preſumption, 
that her Entry was to preſerve the Eſtate of the other Siſter; and in the 


other Caſe, the Claiming the Whole only makes the Abatement as to her 
Siſter's Moiety ; for if one. Coparcener enters generally, and takes the 


Profits, this ſhall be accounted in Law the Entry of them both, and no 


Deveſting of the Siſter's Moiety. | | | 
If an Infant diſſeiſe one, and aliens in Fee, and the Alienee dies ſeiſed, 


and the Lands deſcend to his Heir, being an Infant, the Entry of the Diſſeiſee 


is taken away; but if the Infant Diſſeiſor enter upon the Heir of the Alie- 
nee, as he may well do, not being bound by his Alienation made under 
Age, then may the Diſſeiſee enter upon him, becauſe the Deſcent to the 


Heir of the Alienee, which took away the Entry of the Diſſeiſee, is now 


| avoided, and the Infant Diſſeiſor may enter at any Time within, or after 


Lit. SeR.q09. 


full * 
80 1 
Feoffee dies ſeiſed, this gains a Right of Poſſeſſion to his Heir, and takes 
, away 


a Diſſeiſor make a Feoffment in Fee, upon Condition, and the 


5 75 
„ 


Deſcent. 


away the Entry of the Diſſeiſee ; but if the Diſſeiſor enter for the Condi- 
tion broken, then is the Deſcent defeated, and the Entry of the Difſeiſee 
revived, becauſe the Diſſeiſor is then in of his. defeaſible Eſtate, having 

only a naked Poſſeſſion without any Right. Sith ao ar ee 

A Civil Death, as Entry into Religion, does not take away an, Entry, c. Les. l. 
for this was the voluntary Act of the Anceſtor; and tho' there be a De- 
ſcent caſt upon it, yet it is not fuch a Deſcent as came by the Act of 
God, and therefore ſhall not take away the Entry of the Diſſeiſe. 

If I demiſe Lands to a Man for . Years; and am diſſeiſed, and my Li, Sec. 4 rt. 
Termor ouſted, and the Diſſeiſor die ſeiſed, and a Deſcent is caſt, I can- 
not enter, but my Leſſee may, becauſe his Entry is only to regain his 
Term, and leaves the Freehold and Fee in the Heir by Deſcent, as it 

was before. 1 8 i ar 5 6 

So ſuch Deſcent ſhall. not take away the Entry of Tenant by Elegit, Co. Lis 249. a. 
Statute-Merchant, &c. for theſe are only particular Intereſts, of which, 
as of a Term for Years, there can be no dying ſeiſed, or Deſcent there- 
of to the Heir; but the Freehold, which did deſcend, they leave as it was 


before, in the Heir by Deſcent. . | 

In the Times of Domeſtick War, when the Courts of Juſtice are ſhut, Cs. LV. 249. 
a Deſcent ſhall not take away an Entry, tho' the Diſſeiſin were in Times Lit. Sec.412, 
of Peace; for then the Diſſeiſee would be without all Remedy, there be: 
ing no Courts open wherein to bring his Action; alſo the Deſcent, which 
is an AQ of Law, can give no Right, when the Law it ſelf is filent; but 
in the Times of foreign War only, a Deſcent ſhall take away an Entry; 
for to incourage Enterpriſing in ſuch War was this Privilege chiefly given 
to the Heir o* the Diſſeifor. : VF 

No dying ſeiſed of Biſhops, Abbots, Deans, Parſons, c. where the G. LI 2 50. 
Lands come to his Succeſſor, ſhall take away an Entry; for the Succeſ- Lit. Sect. 213. 
ſor comes in by his own Act and Concurrence, and therefore ſhall have 55 
no more Privilege than his Predeceſſor had; alſo the Succeſſor pays no 
Relief, unleſs by Grant or Preſcription; for Eccleſiaſtical Lands were 
not relieved into the Hands of the Lord. | 


(H) Whoſe Entry is pꝛelerved notwithſtand- 
ing a Deſcent, 
8 to Infants and (a) Feme Coverts, their Facry is not taken away Lite Set.40; 


by a Deſcent, by Reaſon of their Weakneſs and Incapacity to 403. 
claim, which is not imputed to them. | | (a) But if a 


| | „ Feme Sole i 
diſſeiſed, and after her Husband dies ſhe takes another Husband, and then the Deſcent Nest Nr 
Deſcent ſhall take away the Entry of the Feme, for ſhe had once an Opportunity of Entring. 
1 Salk. 241. | ; 7 | | | | 


If a Man ſeiſed of Lands in Fee die, his Wife Privement enſeint with a Co. Lit. 245.4 
Son, and a Stranger abates, and dies ſeiſed; and after the Son is born, | 
he ſhall be bound by the Deſcent, becauſe at the. Time of the Deſcent he 
had no Right to enter, not being then ## eſe, and by Conſequence had 
no wrong then done him; and the Lord had none to avow upon for his 
Services at the Time of the Deſcent. 
B. Tenant in Tail enfeoffs A. in Fee, who hath Iſſue within Age, and Ce. Lit.248 4 
dies, B. abates and dies ſeiſed, the Iſſue of A. being ſtill within Age; 
this Deſcent ſhall bind the Infant; becauſe the Iſſue in Tail is remitted 
to his former and elder Right, which is to be preferred before the defea- 
{able Title of the Diſcontinuee's Heir. | 


Vol. II, | M if 
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Oo. Lit. 246. If a Feme ſole ſeiſed of Lands in Fee be diſſeiſed, and then takes 


Coverture after, ſhall preſerve her Right of Entry, tho' a Deſcent be 
caſt. DIL £1 1 AK 1055 n TY 

Lit. Sect. ao. If a Deſcent be caſt, this ſnall bind a Perſon oz Compos, Ec. but not 

Co. Lit. 247. his Heir, becauſe if any Action ſhould be brought againſt ſuch Perſon after 

=_ Recovery of his Underſtanding, he could only plead his Inſanity in Ex- 

| cuſe at the Time of ſuch Deſcent. | es 0 

Co. Lit. A Deſcent caſt, during Impriſonment, ſhall not bind, becauſe during 

727 1:5, ſuch Confinement he cannot be ſuppoſed to know of the Deſcent, and by 

it. Sect. 436. Conf Fade le of tak Meaſure ene ee, | 

on{equence not capable of taking any Mealure to prevent it. 

Lit. Seck. So a Deſcent caſt, during the Abſence of one in Foreign Parts, ſhall 
439 440. not bind, but that on his Return he may enter, becauſe he cannot be 

3 260, ſuppoſed to know his Affairs at Home, or to take ſuch Ways as might 

88 ſecure it; but if he were within the Realm at the Time of the Diſſeiſin, 

or at the Time of the Dying ſeiſed, then a Deſcent caſt, tho' in his Ab- 
ſence after, ſhall bind, becauſe he might be preſumed to have Conuzance 
of it, and therefore ought to have taken Care to'prevent it before his De- 4 
parture, or before the Death of the Diſſeiſor. e 0 7 
Lit. Sect. 443. If an Abbot of a Monaſtery die, and during the Vacation a Diſſeiſin is 
Co, Lit. 263. committed, and a Deſcent caſt before the Election of a new Abbor, this 
ſhall not bind his Entry after, becauſe there was no Perſon during the 
Vacation that could make continual Claim, (the Convent being in 

Law all dead Perſons) and therefore there can be no Laches imputed 

to any. | „ 1 
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(I) How the Entry may be pꝛeſer ved by conti⸗ 
nual Claim: And herein, 


1, Of the Nature of ee Claim, and the Effects 
' ; 


Lit. Se. 41 e Claim is where a Man who hath Right and Title to enter into 
| any Lands or Tenements, whereof another is ſeiſed in Fee or in Tail 
makes continual Claim to them before the Perſon dies ſeized thereof, the Ef- 
fect of which is, that, notwithſtanding any Deſcent caſt after, yet he, who 
made ſuch continual Claim, may enter, becauſe he hath done all that, per- 
haps, he could or durſt do to regain his Poſſeſſion, and ſo no Default being 
in him his Right of Entry remains as it was before, notwithſtanding 
any Deſcent. SER 855 | 
U. Sect. 415. If Tenant for Life alien in Fee, he in Reverſion or Remainder ma 
enter on the Alienee, or make continual Claim to the Land before the *Y 
Dying ſeiſed of the Alienee, and then he may enter at any Time after F, 
his Death tho? a Deſcent be caſt. | KH 
Lit. $e#.416. Lands are let for Life, Remainder for Life, Remainder in Fee; 'Tenant for 1 
Life Aliens in Fee, and the Remainder Man for Life makes continual Claim 4 
before the Deathof the Alienee, and then the Alienee dies ſeiſed, and then the | 
Remainder Man for Life dies likewiſe before any Entry; yet in this Caſe 


he in the Remainder in Fee may enter by Vertue of the continual Claim 4 
r my made 


- Pares of each County. 


made on each Tenant of the Freehold. | 


into one of them generally, without ſaying in the Name of both, this ſhall 


made by the Remainder Man for Life ; for fince the Efficacy of this con- 
tinual Claim, if there had been a ſubſequent Entry made by the Remain- 
der Man for Life, would have extended to the Remainder in Fee by reveſt- 
ing that too, *tis but reaſonable to allow the Remainder Man in Fee a 
Power of Entry under ſuch continual Claim, eſpecially ſince by Reaſon 
of the intermediate Remainder, he himſelf could not make continua! 
Claim. | | 


2. What is neceſſary to a continual Claim to make it 
„ effectual, 
If a Man hath Cauſe to enter into Lands lying in ſeveral Towns in L'. Sec. 


the ſame County, and enter into Parcel in one Town only in the Name 4 
of all the Reſt, this ſhall be ſufficient to ſecure his Entry into all the 


Reſt. | 


But if the Lands lie in two Counties, the Entry muſt be in each, be- Spelm. G. 
cauſe the Atteſtation of both Facts, if controverted, muſt be by the 5 bes 
| | OT uma. 


If three Men diſſeiſe me ſeverally of three ſeveral Acres of Land in Co. Lit. 2 52. 
one County, and I enter into one Acre in the Name of all the three 

Acres, this is good for no more than that one Acre, becauſe each Difſei- 

ſor made a diſtinct Entry, which being diſtinct Acts of Notoriery require 

diſtint Solemnities to defeat them; likewiſe each having an Independant 
Poſſeſſion, an Entry upon one of them can never affect the Reſt, ſo as 


to deſtroy their ſeparate Poſſeſſions. _ 8 
So if one Man diſſeiſe me of three Acres of Ground, and deviſes them Co. Lit. 2 52.7. 
ſever ly to three Perſons for their Lives, my Entry upon one Leſſee in 4-9 7: 35: 
the Name of the whole will only reveſt what belongs to that Leſſee ; for ror 9985 
. T + Ry | Fa, > £ | ping. 
where there are different Liveries there muſt be different Acts of No- Pal. 88. pl. 2. 
toriety to overthrow them, and therefore a different Entry muſt be | 


But if the Diſſeiſor had demiſed the three Acres ſeverally to three 4 Leon. pl. 55 


| Perſons for Years, then an Entry upon one of the Leflees in the Name 0e. Lit. 2 52.b. 


of all the three Acres would have recontinued and reveſted all the three ns 2 
Acres in the Diſſeiſee, for tho they are different Demiſes, yet being all ond Oloymy 
Terms for Years, there are not different Liveries to be defeated by diſtinct | 
Entries, and therefore one Entry will ſuffice to regain the Poſſeſſion 

from the Diſſeiſor by overthrowing his Entry by an Act of equal No- 

toriety. | 


1 am diſſeiſed by the ſame Perſon of one Acre at one Time: and of Co. Lit 252. b. 
another Acre in the ſame County at another Time; in this Caſe my | 


Entry into one of them in the Name of both is good, for tho' there are 


two Entries, yet it is but one continued Act of Wrong, and but one 


Poſſeſſion is gained, for which but one Aſſiſe lies, therefore one Entry of 


the Diſſeiſee is an Act of ſufficient N 


otoriety to reveſt the Poſſeſſion of 
both Acres. | 2 2 | SE 


If one difſeiſe me of two ſeveral Acres in one County, and I enter 00. Lit. 2 52.4. 


reveſt only that Acre wherein Entry is made; for the Intent, which is the 


Rule to judge of a Man's Actions, appearing to extend no farther than 


that one Acre, ſhall not be enlarged to reveſt the Poſſeſſion of the other. 

Livery within View and Entry afterwards is equal to an Entry on Co. Lit. 252. 
the Land itſelf, and if a Man cannot enter for Fear of an Outrage, yet © 5*#.4:9, 
it is good; ſo alſo a Claim within View is good when a Man fears to enter, 275 ” - 
for in the Caſe both of Entry and Claim a Man ought to take Poſſeſſion 3 
where he can, becauſe *tis the Change of Poſſeſſion makes the Notoriety 


in both Caſes; but if the Diſſeiſor menace to hurt the Perſon that has 
Right, 


a 1 
* 2s 3 — a 


7 PDeſftent. 


0 3 
Kight, then the Law allows him to make his Claim as near the Land as 
he dares to come. | LL BIOL] 
Co. U. 253.b, But every Apprehenſion of Danger will not warrant a Claim within 
: Inf. 453. View; for if a Man fears the Burning of his Houſes, or the taking 
away or ſpoiling of his Goods, this is not a ſufficient: Ground to war- 
rant a Claim within View, becauſe if he ſhould ſuffer what he is 
threatened, he may recover what he loſes, or Damages to the Value, 
without any corporal Hurt. 


Co.Lit.253.b, The Apprehenſion then that will juſtify a Man's Claiming within 


| 2 loſt. 483. View muſt be of the Perſon's lying in Wait with Weapons, or by Words 
| menacing to beat, maim, or kill the Perſon that offers to enter ; as alſo 

the Fear of Impriſonment; for the Law will never oblige a Man to hazard 

his Perſon in ſuch a Manner as may render him unfit to ſerve his Coun- 

| try, when he may recover his Right without ſuch Danger, ,viz. by 
j | | making Claim within View. | fr! eps 
In pleading, the Diſſeiſee muſt ſhew ſome juſt Cauſe of Fear, that the 

Court may judge of the Reaſonableneſs of an Apprehenſion of Danger to 

his Perſon ; but in a ſpecial Verdict if the Jurors find that the Diſ- 

ſeiſee did not enter for Fear of corporal Hurt, it is ſufficient, and it ſhall 

be intended they had Evidence for what they find. 5 


ww 
„ 


6 +; Ok the Time in which if is to be made, : 


i — 


Co. Lit. 237. b. In antient Times, if the Diſſeiſor had been in long Poſſeſſion, the 


254. b. Diſſeiſee could not have entred upon him; ſo if the Feoffee of the Diſ- 


ſeiſor had continued a Year and a Day in quiet Poſſeſſion, the Diſſeiſee 


could not have entred upon him for the Diſſeiſee's Neglect of Entry, for 


that Time formed a Preſumption that either he had no Right to the 
Lands, or that he relinquiſhed it, eſpecially in the Caſe of the Feoffee of 


the Diſſeiſor, becauſe he came in by a legal 5535 and the So- 


lemnity of Livery, which gave Notice to the Diſſeiſee, in whom the Poſ- 


ſeſſion was, ſo that he might have entred on the Feoffee immediately, 


| and reveſted the Poſſeſſion. 33 > | 

Lit. Seck. 42. But the Law has been altered in this Point; for if a Man is now diſ- 
Co. Lit. 255. a. ſeiſed, and the Diſſeiſor continues in Poſſeſſion for 40 Years without any 
| Claim made by the Diſſeiſee, yet if the Diſſeiſee at laſt make his Claim 
before the Death of the Diſſeiſor it ſhall ſecure his Entry for a Year and 
a Day after ſuch Claim made, to be computed from the Day of the 
, Claim incluſive, notwithſtanding any Deſcent caſt in that Time; but if 
4 | | he ſuffers the Year and Day after the Claim made to elapſe, then a 
Deſcent after will bind him, and fo toties guoties after a Year and a Day 

after any Claim made, a Deſcent will conclude his Entry. © | 
Lit. Se.428, The Rules and Law concerning continual Claim, and the Effects of it 
Co. Lit. 255, hold as well in Relation to Abators and Intruders, their Donees and 


256. Feoffees, as in Relation to Diſſeiſors, their Donees and Feoffees, and for 


| the ſame Reaſons. _ 5 
Lit. Seck. 426. If the Diſſeiſor dies ſeiſed within a Year and a Day after the Diſſeiſin, 
and before any Entry by the Diſſeiſee, this gives a Right of Poſſeſſion to 


the Heir, becauſe when the Diſſeiſee yields up the Poſſeſſion peaceably, 


the preſumptive Right is in the Diſſeiſor, and the Year and Day which 
ſhould aid the Diſſeiſee in ſuch Caſe ſhall be taken only from the Time 
of the Claim made by him, not from the Time the Title of Entry ac- 
e crued to him; and therefore 'tis adviſeable for the Diſſeiſee to make his 

ff Claim as ſoon after the Diſſeiſin as he can. Se 
2 H. S. cal. Since Lirtleten wrote, an Alteration as to the Entry of the Diſſciſee on 
22. the Death of the Diſſeiſor has been made by 32 H. 8. cap. 33. by which 
Co. Lit. 238. jr js enacted, © That except ſuch Diſſeiſor hath been in the peaceable 
& Poſſeſſion of ſuch Manor, L. ands, Sc. whereof he ſhall die ſeiſed, by 
1 the 
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' Deſtent, 3 


& the Space of five Years next after ſuch Piſſeiſin, &c. without Entry or 
« continual Claim, c. that ſuch Dying ſeiſed, Ec. ſhall not take away 
« the Entry of ſuch Perſon or Perſons, Oc. 

But ftill after the five Years continual Claim muſt be made as at the 0. Liu. 238. a. 
common Law, fince the Statute which is introductive of a new Law 

does not provide for it after the five Years. 


"Tis ſaid that Abators and Intruders are not within this Statute, be- Co. Lit. 238.4. 
cauſe *tis Penal and extends only to a Diſſeiſor in expreſs Words, which Plow. 47. a. 
was the moſt common Miſchief, & ad ea gue frequentins accidunt Juta Qlete. 
adaptantur. | PE | - ET 

The Feoffee of a Diſſeiſor for the ſame Reaſon is held to be out of Co. Lit 
this Statute, but in Reſpect of the Diſſeiſor Himſelf the Statute is con- 238. 4. 256.4. 
ſtrued with that Latitude that may beſt preſerve the antient Right, 
therefore tho the Statute ſpeaks of him that at the Time of ſuch Deſcent 
had Title of Entry, or his Heirs, yet the Succeſſors of Bodies Politick, ſo 
they be confined to a Diſſeiſin, are within the Remedy of this Act, for the 
Statute extends clearly to the Predeceſſor's being diſſeiſed, and conſe- 
quently without naming the Succeſſor extends to him, for he is the Per- 
ſon that at the Time of ſuch Deſcent had Title of Entry. _ . 

; the Diſſeiſor die ſeiſed within five Years, the Leſſee for Life may enter; Ploæu. 47. 4. 
but if he dies before he enters tis ſald the Entry of tlie Reverſioner is not 
lawful, becauſe his Entry was not lawful upon the Diſſeiſor at the Time 
of the Deſcent, as the Statute ſpeaks; but if Leſſee for Life had died 
firſt, and then the Diſſeiſor had died ſeized, he in Reverſion had been 
within the Remedy of the Statute, becauſe he had Title of Entry at 
the Time of the Deſcent, and ſo within the expreſs Letter of the 
Statute, tho* he was not the immediate Diſſeiſee. The ſame Law of 4 
Remainder. e ” e 


ttinue. 


Etinue is an Action that lies for the Recovery of Goods and (a) It lies 
Chattels, tho' the Party came to the Poſſeſſion of them by (a) againſt a 
lawful Means, as by Bailment, borrowing or pledging ; and in Man thas 

| this Action the Plaintiff is to recover the Thing in Specie or e er- 
Damages for the Detainer. | livery or 


finding. 


Co. Lit. 286. 1 Rol. R. 128. (b) 2 H. 6. 15. Kol. Abr. 575. 


But as in this Action the Defendant was allowed to ) wage his Law, () For this 


(for it was thought but reaſonable that the Bailor truſting to the Bailee's %4-Ti t. Mager 


Honeſty and Integrity at firſt, ſhould alſo truſt to his Oath in a Court of Law. 


Juſtice, fince the Reſtitution might have been ſecret) which being (4) © 1 Co, 


a I * a g e 8 .. $53: 2 . . 
found exceeding inconvenient, it being often experienced that thoſe who, —.— 481. 


were ſo diſhoneſt as to retain the Goods of another, would generally Co. Fac. 244. 


purge themſelves on their Oaths, occaſioned the ſubſtituting the Action Lv. 178. 


of (e) Trover and Converſion in the Place thereof, which being the Wes Ts 
Vol. II. N | Action Ceny 


eon. 


If a Man make a Leaſe for Life, and the Leſſee is diſſeiſed, and 0e. Li. 238.4. 


(6) either by De- 
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46 Detinue. 
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Action uſually made Uſe of at this Day in thoſe Caſes, I ſhall but 
briefly conſider, | 


a... 


| (A) By and againſt whom Detinue lies. 
| (B) Foz What Things it map be bzought. 


—B 


(A) By and againſt whom Detinue lies. 


F a Bailee deliver the Goods to another, he ſhall have an Action of De- 


* : - Rol. Abr. tinue againſt him (a) becauſe he hath his Poſſeſſion, and undertakes 
G) A Man for the Cuſtody, and the original Bailor may have his Action againſt 


that hath a Either of them, becauſe in him is the Property, which both are bound to 
ſpecial and an{wer to him. | | ET 
limited Pro— OD | : ps | 
perty, as a Carrier that hath Goods delivered, or a Sheriff by Feri facias ſhall have this Action againſt 
a Stranger that takes away the Goods, becauſe they are anſwerable in Damages to the abſolute 
Owner, 2 Bulſt. 311. 1 Syd. 439. 1 Mod. 30. 2 Sand. 47. 2 Keb. 588. Telv. 44. Cro. Fac. 73. Dyer 98, 
99 | | | 


| 14. 438. If A. takes the Goods of C. and B. takes them from A. C. ſhall have 
| | his Action againſt A. or B. at his Election, becauſe both damnified C. 
in their Taking. . . . VVV 

If a Man detains the Goods of a Feme Covert which came to his 
Sid. 172. Hands before Marriage, the Husband can (5) only bring Detinue, becauſe 
1 641. the Law tranfers the Property to the Husband, but both ſhall join in 
5. J i. Tover, becauſe the Wrong was originally commenced at the Time when 
Yelv. 165. the Wife was ſole; and if ſuch Injury be puniſhed, the Wife herſelf, who 
(b)Soif received this Injury, muſt be Party to the Action, and the Wife's Demand 
_— come js ſufficient to prove a Converſion in the Defendant, ſince one of the Par- 
Covert be. ties to the Action is denied the Goods; but if the Poſſeſſion be laid in 
fore Mar- both it is ill, becauſe if both were poſſeſſed it is in the Poſſeſſion of the 


riage, Deti- Husband only. 
nue only lies : | | | | 
againſt the Husband, but Trover and Converſion lies againſt both, becauſe both were concerned in 


the Treſpaſs. 1 Rol. Abr. 607. but for this vide Title Trover and Converſion. 


9. 6. 58.0. Tf A. delivers Goods to B. to be delivered over to C either A. or d 


%, „ may have Detinue againſt B. for the not delivering it over, according to 
I Rol. Abr. * 6 A ; - ; 
„ the Undertaking, is an Injury done each of them. 


(B) Foz what Things it may be bꝛought. 


997, E. 4 T7 has been (c) held formerly that Detinue will not lie for Money, un- 
* 1 86 leſs in a Box or Bag, nor for Corn out of a Sack, becauſe theſe Things 
Con Elis. 457. have no Mark whereby they may be known in order to be redelivered 


Aer 394. the Plaintiff. F | 

N. Dyer 22. , | rogers | | | | 

2 Bulſt. 308. 1 Rol. Rep. 59, 60. Lit. Rep. 342. Noy 12. Q. & vide Title Trover and Converſion, that Tro- 

ver will lie for Money out of a Cheſt or Purſe, 5 | ; 
2 | | | | 


4 
+ 
5 I 
— 1 2 — 2 


Detinue. 3 


** 


8 * . ”.' 4 4+ * 
8 + 2 8 ba Wy n k. t; 
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It ſeems however clear that if a Man (a) lends a Sum of Money to | 
. . . ; 8 . 18 H. 6. 20. 6 
another, Detinue does not lie for it, but he muſt bring Debt on the 1 Kol. Abr. 


Contract. WT | 
EOS : a (a) Where if 
a Wife loſes Money at Play, the Husband may maintain Trover for it, Title Trover and Con- 


verſions 


So where a Man comes to buy Goods, and they agree upon Ae Cro. Elix. 867. 

and a Day for the Payment, and the Buyer takes them away, Detinue 

does not lie, but an Aſſumpſit for the Money, becauſe the Property was 

changed by a lawful Bargain, and by that Bargain the Buyer was to con- 

vert the Goods before the Money was due; but if a Man comes to buy 

Goods, and they agree on a Price for preſent Money, and the Buyer 

takes the Goods away without Payment, Detinue lies becauſe the Pro- 

perty is not altered; and therefore the taking away the Goods without 

Payment of the Money is an injurious Taking, for which the Action lies; 

but if a Man fell Goods on Payment of Money on a Day to come, and 

the Money be paid, and the Goods not delivered, Detinue lies, becauſe the 

Property is in the Buyer. N | 

Detinue lies for Writings in a Box, or for Writings themſelves tho? not Co. Lie. 286. 

in a Box, and tho' the Date be not mentioned, or the Delivery of the 27 E 3: 45. 

Writings, as a Deed; and it lies for a Husband and Wife, for a Deed * _ 

by which an Annuity is granted to the Wife, for every Man that has a 

Property in Deeds may bring his Action for the (Y) detaining them. (b) ee 

ters, if the Iſſue be upon the Detinue, and it is found that the Defendant hath burnt e, 5 

the Judgment ſhall not be to recover the Charters, for it appears he cannot have them; but he ſhall 
recover the Value of the Land in Damages. 17 E 3. 45. b. 1 Rol. Abr. 60. | 1 05 


Detinue lies not for a Houſe, and therefore where the Plaintiff had Cro. Fac. 39. 
declared de un Domo vocar” a Beehouſe, upon a Writ of Error the Judg- Sit , 
ment for this Default was reverſed. | "ANG eee, 


King, another to him or them that will inform, ſeize or ſue for the ſame ; 
and it was adjudged that in this Caſe the ſubje& may bring Detinue !“ 
for ſuch Goods, as the Lord may Replevin, for the Goods of his Villein 
diſtrained, for the bringing the Action veſts a Property in the Plaintiff. 


Deviſes. 


Deviles. 


(A) Who may deviſe Lands, and fo whom. 1 
| G) Ok what Eſtate 02 Intereſt in the ** may he 


diſpoſe, 
(C) What Wozds paſs a Fee in-a Will, 


(D) What Wozds create an Eſtate⸗Cail 02 foz Life, 
(E) Of Terms foz Years, and uncertain Intereſts by 


De vile. 


(F) Of DPeviſes fo2 Payment of Debts, 
(G) Of Deviſes by Jmplication, 


(8) Of the Diſpoſition of Goods and Chattels by 


Will, by what Deſcription, and to whom good. 


) Ok Executozy Deviſes of Lands of Inheritance: 


And herein of Contingent Remainders, and croſs Re- 
mainders, as far as they relate to this Place, 


(k) Of Executozy Deviſes of Leaſes foz Years: And 
herein of the Limitation of the Truſt of a Term, as 
kar 1 it relates to, and agrees with a Deviſe 
thereo 


(L) Of void Peviſes: And herein, 


1. By g what the Law already gives or what the Po- 
| licy of the Law will not admit. 
2, By Incertainty in the Deſcription of the Thing deviſed. 
3. By Incertainty in the Deſcription of the Perſon to take. 
tad the Deviſee's dying i in the Life-time of the Deviſor. 


1 Circumſtances are neceſſary by the 32 and 34 H. 8. 


and 29 Car. 2. What ſhall wig a Revocation ang a new 
Publication, vid. Tit. Wills. 


(A) Who 


Deviles. 1 


(4) Who may deviſe Lands, and to whom. 


HE (a) Statutes of 32 and 34 H. 8. give this Power to all Per- 

| | 6 Co. 16. b. 
ſons, except Infants, Ideots, Feme Coverts, and Perſons of 1 xy, 44y 
(% non ſane Memory; and every Perſon may be a Deviſee 608, 
within theſe Statutes, except Bodies Politick and Corporate; and (4) That a 
theſe were excepted becauſe they never anſwered the feudal Services, and 87 pigs 

. | | | | y Will was 

were reſtrained from purchaſing any Lands by the Statute of Aſort- a Privilege 
3 | | | _ Akciently al- 

" | . FE TO . lowed by the 
Civil Law only to Perſons in Extremis, who, had not Time nor Aſſiſtance neceſſary to make à formal 
Alienation, and was chiefly intended for military Men, who were always ſuppoſed to be under thoſe 
Circumſtances, and therefore the Ceremonies and Number of Witneſſes required of others were diſ- 


nſed with as to Soldiers, though now the Rules for military Teſtaments are allowed in moſt Caſes ; 


ut as to Lands ,and Houſes our Law gave no Liberty of diſpoſing thereof by Will, except in certain 
Boroughs and Places where ſuch Cuſtom had obtained Time out of Mind. Show P. Caſes 147. Sir 
Edward Hungerford, v. Noſworthy. (b) That it is not ſufficient that they be able to anſwer to familiar 
and uſual Queſtions. Cro. Fac. 497. 6 Co. 23. a. eee | REEL: | 


Vet, ſince the (c) Statute of Charitable Uſes it has been held that a, „ 
Deviſe to the Principal, Fellows and Scholars of Jeſus-College in Oxford, 4 43 * 
and their Succeſſors, for Maintenance of a Scholar, is Seel the en K * = 
Deviſe had been Mortmain by the Statute of Illis. "} Mead of Cha 


. 21 . ritable Uſes. 
Hob. 136. Flood's Caſe. 1 Lev. 284. S. P. 


Altho' a Wife, by Reaſon of the Subjection ſhe is under to her Hus- __ 
band, cannot make a Will, yet a Woman, whoſe Husband is baniſhed ons te 
for his Life by Act of Parliament, may make a Will, and act in every p. 85 

Thing as a Feme Sole. OIL 173 ont Progers , for 
„„ TE; 90 ; this vide Tit. 
| Baron and Feme. 


Alſo a Husband may bind himſelf by Covenant or Bond to permit his 


Wife by Will to diſpoſe of Legacies, Sc. and this will be ſuch an (d) Cro. Eli. 27, 


Cro. Car. 219, 


376, 597. 
| 3 ; ; Ts | (d) Bur it 
does not operate as a Will, neither ought it to be proved in the Spiritual Court. 1 Mod. 211, 212. 


For the Property paſſes from him to her Legatee, and it is his Gift. 1 Mod 211. per Curiam. If 
he once aſſents, he cannot after diſſent; and where he is bound by Agreement to let her make a Will 

his Conſent ſhall be implied till the contrary appears; and what ſhall be ſufficient Evidence of an AC. 
ſent, vid. 2 Mod. 172, 133 | | i TBS | RT 


Appointment as the Husband will be bound to perform. 


4 


A Feme Covert Executrix cannot deviſe any of the Goods, which ſhe „, „ 
£ b i | © 1 Rol. Abr. 
hath as (e) Executrix, without the ( ) Aſſent of the Husband, or his 68. 
Apreemeni Sth: dee e 3 (e) Of 
VVV ak | Things in 
Adtion, or of what ſhe hath as Executrix by her Husband's Conſent, ſhe may make a Will, and this 
is properly a Will in Law, and ought to be proved in the Spiritual Court. 1 Mod. 211, 2 6 
a Feme Covert Executrix may make an Executor without his Aſſent, vide Moor 340. 2 4nd, 92. 
1 Rol. Abr. 608, 912. 1 Mod. 211, 212. W920 $50 


If a Feme Covert makes and publiſhes her Will, and deviſes Land by Plow..344. 
it, and her Husband dies, and then ſhe dies, the, Deviſe is void, becauſe 
the Conſummarion is founded upon the making and publiſhing, which 
are void Acts. Mt Ie i 4711 J eee nog. 7 | 
A Wife may be a Deviſee, tho” not a Grantee to the Husband, for as Co. Lit. I12, 
the Grant had been void, becauſe the Husband and Wife are but one ! Rol. Abr. 
Perſon in Law, ſo the Deviſe is good, becauſe it does not take Effect till“ 
after the Death of the Husband, and then they are no more one 
Perſon, | | 


Vol. II. 4+ O An 


Portland and 


+ Be ( That 


50 5 | | Deviſes. 


An Infant cannot deviſe his (a) Lands; and therefore if one under: 


2 2 the Age of 21 makes his Will, and thereby deviſes his Lands, and 


NI —_ 


Forbale after attains the Age of 21 Years, and dies without making any new 
agreed per Publication thereof, this Deviſe is void. 
Cur on a 


Trial at Bar; for this vide Dyer 143. Raym. 84. (a) An Infant Male at the Age of 15, or Female 
at 12, if proved to be of Diſcretion may make a Will, and diſpoſe of their perſonal Eſtate. 2 Vern. 
469. — Other Books mention 17 or 15, at which Years an Infant may make his Teſtament and cop- 
ftiture his Executors for his Goods and Chattels. Co, Lit. 89. b. — But as the Common Law has ap- 
pointed no Time, and as this is a Matter properly cognizable in the Spiritual Court, which proceeds 


according to the Civil Law, by which Law a Will at 14 is good; it ſeems agreed that a Will made 
dy an Infant at the Age of 14 of his Perſonal Eſtate will not be controuled in Chancery, or the Tem- 


poral Courts. 2 Mod. 315. 2 Fon. 210. 


Lie. Seck. 287. Tf there be two Jointenants of Lands, and one of them deviſes that 


Perk. Seff. which belongs to him, and dies, this is a void Devife, and the Deviſee 
8 takes nothing, becauſe the Deviſe does not take Effect till after the Death 
of the Deviſor, and then the ſurviving Jointenant takes the whole by a 
Prior Title, viz. from the firſt Feoffment ; but in this Caſe, if the Deviſor 
ſurvives the other Jointenant, then the Deviſe is good for the whole, 
becauſe he being the ſurviving Jointenant has the whole by Survivorſhip, 
and then the Words of the Will are ſufficient to carry the whole Eſtate ; 
beſides at the Time of making the Will, tho' he was not ſole Tenant, yet 
he was ſeiſed per Moy et per Tout; and it is impoſſible to fix upon any 
particular Part which he meant to deviſe, becauſe he could not then call 
one Part of the Land more his own than another, and the moſt genuine 
Conſtruction ſeems to give the whole Land, ſince he was ſeiſed per Tout 

| pt it at the Time of the Deviſe. | | | | 
That ſuch a It has been much doubted whether a Deviſe to an Infant i» Ventre ſa 


Daviſe is not fare be good, becauſe it is not in Being to take at the Time of the Death 


© be fup- of the Deviſor, and ſince by the Deviſe the Perſon is to take () imme- 
ported by diately after the Death of the Deviſor, the Freehold cannot be put in 
thefollowing Abeyance by the Act of the Parties. 1 | | 
Authorities. | „„ 5 5 | 

Dyer 303. 11 H. 6. 13. Bro. Deviſe 32. 1 Salk. 231. Moor 637. (b) It is ſaid by Finch Lard-Keeper, 
that at Common Law, without all Queſtion, a Deviſe to an Infant in Ventre ſa Mere is good of Lands 


deviſable by Cuſtom, but the Doubt ariſes upon the Statute, which enaRs that it ſhall be lawful for 
a Man by Will in Writing to deviſe to any Perſon or Perſons. 2 Mod. 9. | 


„ Others (c) of as good Authority hold that fuch Deviſe is good, tho 
HW Mor the Infant be not in eſſe at the Death of the Deviſor, and that the 'Free- 
1 Lev. 135. hold ſhall not be in Abeyance, but ſhall deſcend to the Heir at Law in 


x Sid. 153. the mean Time. 
Raym. 163. | 
1 Keb. 851. 2 Bulft. 273. 


1 Sid 152. But all agree in this that a Deviſe to an Infant, when he ſhall be born, 


Snow and or when God ſhall give him Birth, is a (d) good Deviſe, and that the 
Cutler. Freehold ſhall deſcend to the Heir at Law in the mean Time. 
I Lev. I3 . 


S.C. (d) So if a Deviſe to av Infant in Ventre ſa Mere, with. a new Publication of the Will after his 
Birth. Cro. Eliz. 423. : 


Meor 637. So *tis out of Doubt that if Land be deviſed for Life, the Remainder 
1 and to a Poſthumous Child, that this is a good contingent Remainder, be- 
3 Lev. 408. cauſe there is a Perſon in Being to take the particular Eſtate; and if the 
4 Med. 359. Contingent Remainder veſts during the Continuance of the particular 


fold 22). Eſtate, or eo inſtanti that it determines, it is ſufficient. 
-arth. 309. | | | l | 
Reeve and Long, vid. 10 &? 11 W. 3. cap. 16. ang Head of Remainders. 


not ſa at the Time of making the Will, and the conſtant Form of (c) 


Deviles. 5 1 51 


—— 


A Deviſe to an Alien, ſo to the Heir of an Alien, is void, becauſe an 3 
Alien, according to the Policy of our Law, can have no Heir, either (% But a 
to (a) inherit or take by Purchaſe. | Baſtard may 


be a Deviſee 


of Land, tho' he cannot take by Deſcent. Dyer 323. But a Monk cannot be a Deviſee of Land. 


Dyer 323. But as to Religious Perſons who were diſabled from making a Will, or taking by Deviſe, 


vid. I Nol. Abr. 608. 


(B) Of what Eſtate oz Intereſt in the Deviloꝛ 
maꝗay he diſpole. = 
D Y the Common Law, no Lands or Tenements were deviſable, except 


by particular Cuſtom ; neither could they be transfer'd from one to ce. Lie. 1:5. 
another but by ſolemn Livery and Seifin, or Matter of Record; the (b) Abr. Eg. 174 


true Reaſon hereof ſeems to be owing to the Nature of the Feudal Te- (5)Becaule ic 
nures; for by theſe, tho? the Lord had given Lands to his Tenant and fu Fre 


a : RIS... | ; ſumed that 
his Heirs, which were Words of Limitation, and appropriated to mea- the Teſtator 


ſure out the Length and Continuance of the Eſtate; yet as they were would do 
underſtood the Heirs of the preſent Tenant who came in by the Do- that in extre- 


nation of the Lord, the Tenant could not deviſe them even to his own in that he 


1 a would not d 
Heir, thereby to make him a Purchaſer, and ſo deprive the Lord of the in hisHealth, 


Profits of Wardſhip, Marriage, and Relief, which were incident to the that it pro- 
Feudal Tenure ; much leſs could he deviſe them to a Stranger, who ceeded from 


perhaps might not have Ability of Mind, or Strength of Body, tho' the ee - 


er of his 
one was requiſite to aſſiſt his Lord in his Courts, and the other to defend ind by the 
his Perſon in the Field. . * Anguiſh of 
1s Diſcaſe, 


or by * Perſuaſions, to which he was more liable in his Illneſs than at other Times. 1 Rot. 
Abr. 608. N 5 | 


But an Eſtate for Years might have been deviſed at Common Law, 50 Fr: 1 
this, as now, was only conſidered as a Chattel, and formerly was of very Fogg Abr. 


ot Duration. 


The Statute of 32 H. 8. which firſt introduced this Diſpoſition of Lands 
by Will, requires that the Deviſor ſhould have a proper Title and Intereſt Pw. 343. 
in them for that Purpoſe; and therefore if a Man deviſes Lands, in which 
he has nothing, and after purchaſes them, ſuch a Deviſe is void, not 


being within the Statute of Wills, for he is not a Perſon having as the 


Statute ſpeaks. 
So where a Man deviſed to his Wife all ſuch Sums ef Money, Lands, 


Tenements, and Eſtate whatſoever,” whereof at the Time of his Deceaſe ] Salk. 237. 


he ſhould be poſſeſſed, and after the making of the Will he purchaſed 8 0 


Lands in Gavelkind, and died without making any new Publication, and judged in 


it was held that thoſe new purchaſed Lands did not paſs; for they were 4 _ af- 


Pleading is, that the Teſtator was ſeiſed, and that being ſo ſeiſed, Gc. 0 Thar in 


which at leaſt is an Evidence of the Law, and there is no Difference as to Pleading a 
Lands deviſeable by Cuſtom, or by Statute, but ſuch Deviſe of Things 3 
perſonal is good, tho? the Teſtator had them not at the Time of making ſhened 


: 6 TN. YO ſhewed of 
his Will, becauſe they go to the Executor, to whom the Will is only whar Eſtate 
directory. | | the Deviſor 


as ſeiſedat 
the Time of making the Will. Cro. Elz. 530. And that he died ſeiſed of that Eſtate. 1 20d. 217 


If 


52 No Deviles. 


——— 


39 H. 6. 18. b. If A. makes his Will, and thereby deviſes Lands, and is afterwards diſ- 


1 Mod. 219. ſeiſed, and dies (a) before Re- entry, the Deviſe is () void. 

8 if he re · enters, the Deviſe ſhall be good, for he was ſeiſed ab initio. 1 Salk. 238. (5) But if the 

Father deviſes Lands to his youngeſt Son, and the eldeſt Son knowing thereof enters into the Land 

and diſſeiſes the Father, and ſo continues till the Death of the Father, by which the Will is void, 

yer becauſe it was made void by Deceit and Covin, it ſhall be made Good in Chancery, 1 Rol. Abr. 
378. per Lord Chancellor, in the Caſe of Boſwell and Emry. 


1 Chan. Ca. A. agrees with B. for the Purchaſe of Copyhold Lands, which were 
39. _ ſurrendered out of Court to the Uſe of A. but before Admittance A. dies, 
arc a 


 Beardſbam. C. was ſeiſed of other Copyhold Lands, and after the ſaid Contract with 


ban. Ca. B. had made his Will, and deviſed all his Copyhold Lands to J. S. and it 
144 was ruled that the Copyhold Lands agreed for, paſſed by the Will, for 
after the Agreement the Purchaſer might in Equity recover the Land and 

oblige B. to execute a Conveyance, and till ſuch Conveyance executed, 

the Vendor ſtood ſeiſed in Truſt for the Purchaſer as he ſhould appoint; 

and therefore if after Articles agreed on for a Purchaſe, the Purchaſer 

deviſes the Land, and dies before a Conveyance executed, yet the Land 

paſſeth in Equity; for tho' according to the ſtrict Notions of Law the 

Deviſor has not Lands within the Statute till a Conveyance be executed, 

and he thereby becomes ſeiſed of them, yet after Articles of Purchaſe the 


(% That an Purchaſer only is conſidered as Maſter of the Land, and therefore in (c) 


tereſt is as 


equitable In- Equity will be allowed to diſpoſe of them. 
well deviſable as a legal Eſtate. 2 Vern. 679. adjudged. _ 


Abr. Eg. 155. So where a Treaty of Marriage Articles were entred into, whereby 


— the Sum of 7007. being the Wife's Portion, and 700. more added 


eres 10 it on the Part of the Husband, in all 14007. was agreed to be 
Lord Har- laid out in the Purchaſe of Lands, to be ſettled on the Husband for 


— Life, Remainder to the Wife for Life, Remainder to Truſtees, to 
rme y 


gre pe. ſupport contingent Remainders, Ec. the Marriage takes Effect, the 
"2? Husband dies without Iſſue, and before any . Purchaſe made pur- 
ſuant to the Articles, having firſt deviſed all his Perſonal Eſtate 

to the Defendant, who was his Wife, and all his Real. Eſtate 

to the Plaintiffs, who were his Nephews, and one of them his Heir 

at Law, and made his Wife Executrix; but took no. manner of 


Notice of the 1400 J. on a Bill brought by the Plaintiffs. to have 


this 14007. as they would have the Land, if the Purchaſe had been 


made. purſuant to the Articles, for the Wife took more by the De- 
viſe than ſhe would be intitled to under the Settlement, had it been 
made; and therefore it was agreed that if it were to be conſidered 


as Lands, ſhe could not have both, the Deviſe of the Perſonal Eſtate 
being more than an Equivalent, and therefore a Satisfaction; and it 
was held by my Lord Chancellor, that as this Caſe is, if a Purchaſe 
had been made even after making the Will, tho' at Law ſuch Lands 


would not paſs; yet in this Court there could be no Queſtion but 


the Plaintiffs would have the Benefit thereof by the Relation to the 


Articles; and tho no Purchaſe was made, yet by the Agreement the 

1400, is to be looked upon in a Court of Equity as a Real Eſtate, 

and as ſuch muſt go to the Plaintiffs. IN 

26-E. 3-65, A Guardian by Knights Service might have 
Fitz. Gard, Body and Land, ſo of a Guardian in (d) Socage. - 


159 | 
x Rol. Abr. 60g. (4) But a Special Guardian appointed purſuant to the Statute 12 Car. 2, cannot 
transfer the Cuſtody of the Ward, by Deed or Will, to any other. Vaugb. 119. — ö 


4 Tenant 


| deviſed the Ward of the 0 


84 


W 


— ˙wvu— 


Deviſes. ; | 1 


Tenant (a) in Tail to him and the Heirs of his Body, with the Rever- | 
fron expectant in Fee, (b) cannot deviſe the Land in Fee to another, tho? (a) But Te- 
he dies without Iſſue, becauſe but a meer (c) Poſſibility, and not grant- 0 3 


able or aſſignable. | | toa Charity, 

| ; | and ſuch De- 
viſe ſhall be good by the Statute of Charitable Uſes, by Way of Appointment. Dub Charitable Uſes 
110. 2 Vern. 453. (b) 31 z. achudged, but a © Rationem added. — Whether ſuch a Reverſion 
could be deviſed by Parol within the Cuſtom. Stil. 409, 410. dubitatur. (c) But a Remainder 
after an Eſtate-Tail may be deyiſed. 2 Af. 60. Bro. Deviſe 42. Fitz, Aſſiſe 259. | 


A Man ſeiſed in Fee deviſed his Lands in 'Truſt, to fell Part for Pay- 3 Lev. 42). 
ment of his Debts, and till his Debts were paid, to pay 100 J. per Ann. to 221 and 
his Natural Daughter A. and after the Debts paid, 3 00 J. for her Life; and „ 
if ſhe have Children, to convey ſucceſſively to thoſe Children; but if ſhe Chancery by 
die without Iflue, then to convey to the eldeſt Son and Heir of J. F. his the AC 
Nephew, and the Heirs of his eldeſt Son; but if he claim any Thing during . of 
the Life of M. then both Father and Son to be excluded from having any and P 45 
Thing out of his Eſtate; the eldeſt Son of F. S. was A. who had two 5 
Siſters, B. and T. A. died, leaving Iſſue 7. who in the Life of A. de- 
viſed the Lands in Queſtion to J. S. and died without Iſſue, and after 
the Death of M. without Iſſue, the Truſtee conveyed to the Siſters of 
A. and their Heirs; and it was held that this being but a meer Poſſibility 
during the Life of M. the Deviſe was void, and the Lands well conveyed 


do the Siſters of B, . VV 
IF J. S. who was to have had a conſicerable Advantage by a Will, was 43, Eq. 173. 
* drawn in by Fraud and falſe Suggeſtions to make a Compoſition for his 176, Dre 


Intereſt, and to give a Releaſe, afterwards 7. & being ſenſible of the and Merry, 
Fraud makes. his Will, and thereby (after other Legacies) he deviſes all ecrced, 

A the Reſt of his Goods and Chattels whatſoever, to his Wife, upon Con- 

- dition that ſhe paid all his Debts, ' and made her ſole Executrix ; and 

it was held that his Right to ſer aſide the Releaſe was deviſable, and 
the Words proper for that Purpoſe. „ Toes 

E | 


SA — SC . - . - — 


— 


O What Wozds paſs a Fee in a Will, 


' A Lthough a ſet Form of Words, and the Word Heirs particularly, are Co. Lie. 6. 6. 
11 neceflary in Deeds to convey an Inheritance, yet may they be di- 1 Bulf. 222. 
ſpenſed in Laſt Wills, at which Time it is preſumed that the Teſtator Bendl. 11. 


is inops Concilii; hence great Regard is paid to the Intention of the TuleE pan in 


Teſtator, and ſuch Intention is to govern in all "Caſes where it can Ee ſimple. 
ſquare with the Rules of Law; therefore if a Man deviſes Lands to 
another in perpetuum, or in Frodo Simplici, or to his and his Affigns for 
ever, or to him and his, or that ſuch a one ſhall be univerſal Heir; 
in all theſe Caſes, a Fee paſſes by the Will; for it is evidently the 
Deviſor's Intention that the Gift ſhould continue beyond the Life of the 
-Deviſee.,**: r | ES 
So if A. deviſes Land to B. to give, ſell, or do what he pleaſes 1 au. 444. 
with it; theſe Words by the Intent of the Devifor convey a Fee to 834% 
B. or if the Words were to B. or Sanguini ſto, they would paſs a 
Fee, becauſe the Blood runs through the Collateral as well as Lineal 
A Deviſe to a Man and his Succeſſors carries a Fee; for by the Cre. 
Word Sreerffirs is intended Heirs, quia Heres ſuccedit Patri. 4 
Vol, II. P | STS 8 


». 


Fac. 416. 
ol . Aby . 
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Bendl. 30 If a Deviſe be in theſe Words; I releaſe all my Lands to A, and his 
a) | appoint Heirs, A. has a Fee-ſimple; for where the (4) Intention of conveying ap- 
| that 5. S. pears, the Law diſpenſes with the Form in a Will. | 
ſhall have | 7 ; 
| | ye, 45 tikeritance; if the Law allows it, or that F. S. ſhall be Heir of my Lands, theſe Words are ſufh- 
| cicnt to conyey a Fee. Hob. 2. | 


——— 


F b | 
Abr, Eg. 176. If Lands are deviſed to 'Truſtees, without any Words of Limitation to 


þ 5 adjudged in ſupport the Truſt of Eſtates of Inheritance, they by Implication muſt 
| | = ee have an Eſtate of Inheritance ſufficient to ſupport the Truſt, for there 
Ft eg is no Difference between a Deviſe to a Man for ever, and to a Man upon 
[ Paſch. 1. Truſts which may continue for ever. | | 

| oN 4 If a Man deviſes Land to his Wife for Life, and after her Death to his 

j 1 Kol. r. 


* three Daughters, equally to be divided, and if one dies before the other, 
os then one to be Heir to the other, equally to be divided; this laſt Clauſe 
gives a Fee to the Daughters, for 4 Word Heir is Nomen Operativum, 
and chiefly in a Will ſhall be taken in its full Extent, and then it reaches 
the moſt remote Heir. | 3**V | 5 
1 Sid. 148. A. deviſes Land to his Son and Heir, and if he dies before his Age of 
21 Years, and without Iſſue of his Body then living, the Remainder over, 
he ſurvives the 21 Years, and ſells the Land, and the Sale was adjudged 
good, for he had a Fee-fimple preſently, the Eſtate- Tail being to com- 
| mence upon a ſubſequent Contingency. 
6s Co. 16, If A. deviſes Land to B. for Life, the Remainder to C paying ſeveral 
Collier's Caſe. Sums in Groſs, C. hath a Fee, tho all the Sums together do not amount 
Cro· Elix· 378. to the Annual Rent of the Land; for the Deviſe ſhall be intended for his 
Cre. 2 Benefit; and if he had only an Eſtate for Life, he might die before he | 
8 z would receive the Legacies out of the Land, and conſequently be a Loſer, 
50. 21 Which could never be the Intention of the Teſtator; and therefore, where- 
eoer there is a Sum in Groſs to be paid, the Deyiſee hath a Fee, tho? 
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| the Sum be not to the Value of the Land, | Et 
Bendl. 15. So if A. deviſes Land to B. in Conſideration that B. will releaſe 100 J. 


due to him to Executors of A. B. has a Fee-fimple upon his Releaſe of the 

Debt; for the Deviſe ſhall be intended for his Benefit, and an Eſtate for 
Life ws be determined before he could receive 100 J. out of the 
Land. 5 „%% „ „„ : 

2 Lev. 249. If a Man deviſes 100 J. in Legacies, to be paid within a Year to ſeveral 
2 Salk. 635. Perſons out of Land of the Value of 107. yearly, and then deviſes the 
Land to another, the Deviſee has a Fee in the Land; for tho' the De- 
viſe be not to him, paying 100 1. yet ſince he muſt take the Land ſubject 


, do the Charge of the Legacies, he muſt have a Fee to have any Benefit by 
j the Deviſe. EE Tr en ***V 8 
| 5Co.16, But if A. deviſes Lands to B. paying ſo much, or ſuch Sums out of the 


2 Med, 25. Profits of the Lands, the Deviſee takes but an Eſtate for Life; for altho 
(35) Whether he takes the Land charged, yet he is to pay no ( farther than he re- 
e Of ceives, and ſo can be no Loſerrrrrrrrr. 
yen | 1 — x 1 


Lands in general, and not mentioni an) | rtaĩn Time, ſo that a Loſs n b ar. paſſ. : 4 
ple, Q. & vid. 2 Vern. 106. i dated 8 GR : * May appears paſſes a Fec · ſim 


* 
* 


3. $0 if the Deviſe had been to B. paying an Annual 8 . 
Cro. Car. 158, 0 paying nnual Sum to another 
* "13" this had been an Eſtate for Life, for he may pay this out of the yearly 
1 Fon. 211. Profits without any Loſs to himfel  _ Io 
*. a 7. If a Man deviſes to his younger Brother all his Lands, Tenements, 
= Vern. 683, and Hereditaments, and all his Perſonal Eſtate, and whatever elſe he 
Acklandang had in the World, and makes. him Executor, deſiring him to pay 


Ackland, ad- his Deb iſe dee- , 
judged eg Wards. : — = — = eme _by_._ chic 


ſpecial Ver- 
| dict in C. B. | Re ED | 
| | 5 4 ; | Tf 


* 


* 0 at 
* rr r — * * ka Lal * , 


—_—_—_ > 


-—D 


If a Man deviſes 501. to be paid in three Months, and all the Reſt 2 Vern. 564- 
and Reſidue of his Real and Perſonal Eſtate whatſoever he gives ro his Sh and | 
dearly beloved Wife, whom he makes ſole Executrix, by theſe Words 
the Wife has a Fee-ſimple in the Lands. | | 

So where the Teſtator, being ſeiſed of Copyhold and Freehold Lands, 4 Mod. 89. 
deviſed all the Reſt of his Eſtate, whether Freehold or Copyhold to his Fw and 
Wife and Chittren, equally to be divided between them; and it was held ee 
that the Word Eſzate muſt ſignify the Intereſt he had in the Land, Etats patſes 
and fo paſs a Fee. | the Inerett- 


| | | | or Fee in the 
Lands, vide Stil. 281. 2 Lev. 91. 1 Mod. 100. 2 Chan. Ca. 262. — If a Man deviſes Lands to A. for 


Life, and after his Deceaſe, the whole Remainder of theſe Lands to B. theſe Words paſs a Fee in the Re- | 

ma inder to B. by the manifeſt Intention of the Teftaror. 1 Lutw. 762. — A Devile of all a Man's | 9 

Real and Perſonal Eſtate paſſes a Fee in the Real Eſtate, adjudged between the Counteſs ot | 
| Bridgwater and Bolton, 1 Salk. 236. 6 Mod. 106. S. C. adjudged, and largely debated, a 


A. a young Lady being in eight Days Time to be married to the 4% Ez. 178. 
Defendant, being taken ill made her Will, and after ſeveral ſpecifick and B ey 
Pecuniary Legacies deviſes in theſe Words: Item, I Give and Bequeatb all ET (ps. . | 
y Land and Eſtate in Upper Catesby in Northamptonſhire, with all their decreed ar | 

Appurtenances, to William Edgworth of St. Margaret's X/q; and made him the Rolls. 
and Mrs. Rudge Executors and Reſiduary Legatees, and died ſeiſed of a b 
Real Eſtate of the Value of 200 J. per Ann. and poſſeſſed of about 3 000 J. e I 
Perſonal Eſtate, and the Plaintiff's Wife was her Siſter and Heir, and 
the only Queſtion was whether the Defendant had an Eſtate in Fee, or L 
only for Life ; and it was agreed that a Deviſe of all his Eſtate would | 
have paſſed a Fee; but a Difference was endeavoured between ſuch a De- 
viſe of all his Eſtate generally, and a Deviſe of all his Eſtate at ſuch a 
Place, that this was only a Deſcription of the Place where the Eſtate 
lay, and no Deviſe of the Intereſt which he had in that Eſtate, farther 
than for Life; and it was agreed clearly, that a Deviſe of all his Lands 
would paſs only an Eſtate for Life, and not the Eſtate in Fee which he 
had in thoſe Lands; but the Maſter of the Rolls was clear of Opinion 
that he had an Eſtate in Fee, becauſe the Lands paſſed by the firſt Words, 
and the Intereſt in thoſe Lands by the ſecond ; and if the Word Eftate 
meant nothing more than the Lands, it would be uſeleſs ; but if the De- 
viſe had been of all his Lands or Eſtate at ſuch a Place, he thought 
that would have paſſed the Fee, but would have been taken according 
to the common Acceptation for his Lands at ſuch a Place; but as this 
was it muſt be a Fee, and decreed accordingly. hy. 
But where a Man ſeized of Black Acre in Fee by Mortgage, which Go. Car. 447- 
was forfeited, and of White Acre as his own Inheritance, deviſed White Wilkinſon aud 
Acre to his Brother, and then deviſed all the Reſidue of his Goods, Merryland. 
Leaſes, Mortgages, Eſtates, Debts, ready Money, and other Goods, Fogg _ 
whereof he was poſſeſſed, after Debts and Legacies paid, to his Wife, and 1 Jones 380. 
made her Executrix, and died; and it was eld that this was no Deviſe 
in Fee to the Wife of the mortgaged Land; for the Word Eſtate is 
coupled here with Chattels, which ſhew that he meant only Eſtates for 
Years, and the rather becauſe the Words whereof he was poſſeſſed ſhew 
that he intended only to give her Chattels, and the Mortgage-Money, and 
not the Inheritance of the Land. Rees SIP 
A. deviſed his Houſe or Tenement, wherein J. S. dwelt, called the 
IWWhite-Swan in Old-Street, to F. N for ever; this carries the (a) Fee- % car 129. 
ſimple, and tho' J. S. had but a ſeparate Apartment in the Houſe, and Chamberlain 


puns 27 1515 and Turner. 
1 For. 195. Dyer 357. in Margine. (a) 4. deviſes in theſe Words; I give, ratify and confirm all my 
Eſtate, Right, Title, and Intereſt which I now have, and all the Term and Terms of Years, which 

I now have, or may have in my Power to diſpoſe of, after my Death, in whatever J hold by Leaſe 
from J. P. and alfo the Houſe called the Bell Tavern to B. and it was held by three Judges againſt 
Holt, that the D<vaſee took an Eſtate in Fee in the Bell Tavern. 1 Salk. 234 
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2 Vern. 766. 
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the other Rooms were inhabited by other Perſons, yet the whole Houſe 

paſſed, becauſe the Houſe in which he dwelt was deviſed, and which 
was called the White Swan, which Sign extending to the whole Houute 
ſhews the Intent of the Deviſor. | 


(D) What Words 1 rg Eſtate-Tail, 02 fo? 


ND here the former Rule will hold good, that the Intent of the 
Deviſor will ſupply the Want of thoſe Words which are neceſſary 


Bro Tit. De- jn Conveyance at common Law; and therefore (a) if A. deviſes Land to 


viſe 1. 


ce Li. 9. l. B. and his Heirs Male, the Law will ſupply theſe Words, of bis Body, 


25.4. 27.4. and make it an Eſtate-Tail. | 
1 Vert, 288. 229. vide Head of Eſtates- Tall. (a) But a Deviſe cannot direct an Inheritance to deſcend, 
againſt the Rules of Law; and rherefore in this Caſe if B. hath Iſſue a Daughter, who hath Iſſue a Son, 
he ſhall never inherit; for the Rule is, that whoever claims as Heir in Tail-Male muſt convey his De- 
ſcent wholly by Heirs Male. 1 Rol. Abr. 83 5. 1 Vent. 228. vid. Tit. Deſcent. ras 


TW ; 


so a Deviſe to one and Semini ſuo creates an Eſtate-Tail; ſo. if Lands 
Abr. Eq. 179. | 5 IN 5 T Loan TICS ee 
(6) And if it () Iſſue, or if he die, not having a (c) Son, all theſe Limitations create 
ſhall pleaſe an Eſtate-Tail. VV | r 


God to take 


my Son R. before 10 ſhall heve Iſſue of his Body, ſo that the Lands deſcend to his Brother, this is an 
Eſtate-Tail. Owen 29. adjudged. (c) For the Word Son is Nomen Collettivum. 1 Vent, $81 477 517 57 


Co. Lit. 9. b. But if a Man deviſes Lands to another without more Words, this is but 


Bro. Title an Eſtate for Life; and if the Deviſe had gone farther, to him and his 
Doo 3; Aſſigns, theſe Words of themſelves had not inlarged the Eſtate; but if 
be it had been to him and his Aſſigns for ever, it had been a Fee. 


10 C. 8. If 4. deviſes Lands to his eldeſt Son J. S. and the Heirs Male of his 


_ 772. Body for the Term of 500 Years; provided if he, or any of his Iſſue 
and the Limitation for 50 Years void; for tho' generally a Deviſe to a 
Man and the Heirs of his Body, for 1000 Years, is a Term and not an 
Inheritance ; yet here the Teſtator's Intent was that it ſhould be an Inhe- 
ritance, becauſe by the Proviſo he took Care to, advance. the Iſſue of 
J. H. but if it ſhould be a Term, then by the Deſcent of the Inheritance 


on J. S. the Term would be merged, and the Ifſues would be unpro- 


vided, for J. S. might alien the Eſtatee. r 
x Rol lr. A. ſeiſed in Pee of a Houſe and Lands belonging to it, deviſes the 


834. Moiety of the Houſe; to his Wife for her Life; Item, he deviſes the 


other Moiety of the Houſe to his ſecond Son; Item, he deviſes the ſaid 
Houſe, and all the Lands belonging to it, to his ſecond Son; yet the Son 
took but an Eſtate for Life; for the ſecond Deviſe to the Son had its 
Effe& by conveying that Moiety of the Houſe, and the Land which he 
had not by the firſt Deviſe, and there are no Words in the Will to cre- 
ate a larger Eſtate. | | 


Coe. Ela. 498. A. having Iſſue two Sons deviſes Black Acre to the eldeſt, and White 


Acre to the youngeſt ; and if either of them died, his Acre ſhould go to 
the Survivor, and farther deviſed (having two Daughters) to each of them 
10 5. it was adjudged the Sons took but an Eſtate for Life; for tho' the 
Conſideration generally gives a Fee, yet where there are expreſs Words 
to determine the Intent of the Deviſor, (which is always the Rule in 

1 | | | Wills) 


are deviſed to one, and if he die before Iſſue, or if he depart not leaving 


Male, alien the Premiſſes, then to remain over, this is an Eſtate-Tail, 


* th 


Deviſes. 8 1 . 77 


a 


Wills) there the Deviſe ſhall be (a) conſtrued accordingly ; and here it is e 
provided that after the Death of either of them the Survivor ſhould have lb Ferry 
both Acres, which declares his Intent that they ſhould have it but for to A. and B. 
Lite, notwithſtanding the Sums appointed to be paid to the Daughters. equally tobe 


; | divided, they 
have but Eſtates for Lifey for this can mean no more than that they ſhould ſeyerally occupy the 
Land. 1 Rel. Abr. 834. | | wa 


If A. deviſes Land to his Son B. and if he hath Iſſue Male of his Body 9 Co. 128. 
lawfully begotten, then that Iſſue to have it, and if he hath no Iſſue On wr 
Male, then to others in Remainder, by this Deviſe B. hath an Eſtate- fy 7 | 
Tail; for where the Deviſor ſaith if he hath no Iſſue of his Body, then 
it ſhall remain over, that is as much as if he had ſaid, if B. dies without 
Iſſue Male, which had been ſufficient to create an Eſtate-Tail in him. 
As. having two Sons, B. and C. deviſed Black Acre to B. and his Heirs, G Zac. 69 5. 
and White Acre to C. and his Heirs, and farther willed that the Sur- Chadok and 
vivor of them ſhould be Heir to the other, if either of them died without Cowley, = 
Iſſue, tho the firſt Words were ſufficient to paſs an Eſtate in Fee, yet the Plex. 487. 
ſubſequent Words correct them, and paſs only an Eſtate-Tail, and the - 
Remainder in Fee was not contingent, but executed, each Son being 
'Tenant in Tail of the Part to him deviſed, with the Remainder to the 
in Fee. | 85 5 285 

A Man deviſed all his Free Lands to his Wife for Life, and after her Co. Fac. 448. 
Death to A. B. and C. his three Daughters, equally to be divided; and if Ning and 
any of them die before the other, then the others to be her Heirs, 12 
equally to be divided; and if they die without Iſſue, then to others 8366. 
named in the Will; adjudged that the Daughters had an Eſtate-Tail. Poller. 483. 

So where the Deviſe was to a Man and his Heirs, and if he die with- Ney 64. 
out Iſſue, that then the Land ſhould go to AH. and B. or the Survivor Der, 330. 
of them, adjudged an Eſtate-Tail in the firſt Deviſee; for in theſe Tos _”_ 
Caſes the (Y) Extent of the Word Heirs is confined to the Deſcendants. © 
or Iſſue of the Body of the Deviſee, ſince otherwiſe the Limitation 3 
over cannot veſt according to the Intent of the Deviſor, for even in Wills Land to 4. 
they will not allow a Limitation of a Fee upon a fte. , his Son for 


| ever, and 
after his Deceaſe the Remainder to his Heir Male for ever, with other Remainders over, and held an 


Eſtate-Tail in A. for tho” the firſt Deviſe being to him for ever would give him a Fee-fimple, yet tho 


ſubſequent Words, to his Heir Male, ſhew what Sort of Inheritance the Deviſor intended him. 1 Bulf, 
219 to 223. Whiting and Welkins. 1 Rol. Abr. 836. | | | 


If a Man deviſes Land to his Wife for her Life, and after to her Son, 1 Rol. Abr. 
and if he dies without Iſſue having no Son, that then 7. S. ſhall have it, 83). 
the: Son by this Deviſe takes an Eſtate in Tail Male, for tho' the Deviſe 
to the Son, and if he dies without Iſſue, had been a good Tail general; 
yet when the Deviſor went further and ſaid, having no Son, he thereby 
explained what Iſſue he intended ſhould inherit the Land, and limited it 
to the Iſſue Male. ” | | „ | 
A. having Iflue B. and C. deviſed ſome of his Lands to B. his eldeſt Co. Cay. 185, 
Son, and the Heirs of his Body, after the Death of his Wife, and if B. Spalding's 
died living his Wife, then to C. his Son, and deviſed other Lands to C. ol 5 
his Son and the Heirs of his Body, and if he died without Iſſue, then to s. 8 * 8 
remain over; B. died in the Life of the Wiſe, yet adjudged that C. could 1 Vent. 230. 
not enter into the Land, while any Iſſue of B. remained; for the Words 3 Lev. 434 
B. died, living the Wife, did not abridge the Eſtate-Tail which was given Es 
by the former Words, becauſe the Teſtator could not be ſuppoſed to in- 
tend to prefer a younger Son before the Iſſue of his eldeſt, eſpecially when 
he had in the former Part of the Will ſettled it on the Iſſue of the eldeſt, 
and made the ſame Proviſion of other Lands the ſame Way for the 
youngeſt Son. | | 
A. ſeiſed of Lands deviſed them to his Wife, if ſhe did not marry, but 3 Lev. 125. 
it ſhe do marry, then hi: e}deſt Son preſently after her Deceaſe to enter, £»xford and 
Vol. II. REY Q and Check 


839. 


Cro. Fac. 415, ; . | ; 5 : 
. fg Body, for he could not die without (4) collateral Heirs while his Siſter was 


(a)-1 Salk, 
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and hold the Land to him and the Heirs Male of his Body, the Remain- 
der to his other Sons in Tail Male, the Wife did not marry; yet the Court 
reſolved that the Lands were intailed by the Will, taking the Intent of 
the Deviſor to be, that the Entail ſnould be created in all Events, but that 
the eldeſt Son ſhould not enter till after the Deceaſe of the Wife, unleſs 
in Caſe of her Marriage, and then to enter preſently. 
> Leon. 129. A Man had Iſſue A. B. and C. and having three Houſes deviſed them 
194. all to his Wife, with Remainder of one Houſe to each Child, and their 
Harotinss Heirs, and if any of his ſaid Iſſue die without Ifſue of his Body, the Sur- 
Sms vivors to have totam illam Partem between them, equally to be divided; 
theſe laſt Words carry only an Eſtate for Life in the Houſe of him that 
firſt dies to the Survivors, for they imply no more than that the whole 
Part of him that dies firſt ſhall go to the Survivors, and there being no 
Eſtate limited it can be only for Life. | | 
Dyer 124. A. deviſed all his Lands to his Wife till his Son ſhould be of the Age 
1 Rot. Abr. of 24 Years, and then to his Heir and to his Heirs for ever, and when 
he comes to the Age of 24 Years, that ſhe ſhall have the third Part for her 
Life, and if he dies before the Age of 24 Years, then ſhe to have it all for 
Life; and after her Deceaſe, if the Heir has no Iſſue, the Remainder to B. 
the Remainder to the right Heirs of the Deviſor; the Heir came to the 
Age of 24 Years, but no Intail was created by the Will, for the Fee- 
ſimple deſcended to him, and the Limitations were to take Place if he died 
before the Age of 24 Years, which he did not. 4 
1 Rol. Abr. A. deviſed Lands to B. his Son, and if C. his Daughter ſurvived B. and 
$36. his Heirs, then ſhe ſhould have the Lands; it was adjudged that B. had 
Cro. Els. 575. but an Eſtate-Tail, for the Word Heirs muſt be intended Heirs of his 


1 Bulſt. 193. alive; but if the Will had ſaid that if J. S. a Stranger ſurvives B. and his 
Cro. Car. 41. Heirs, then he ſhould. have the Lands; there B. had a Fee-fimple, and 
2 Lev. 162: then the intended Remainder over muſt be void, for *tis to veſt on a 
>33.5.P. - Contingency of B,'s dying without Heirs, which is too (5) diſtant to ex- 
adjudged. pect. | 6012 83 
(b) Vice 

Vaugh. 20, 271. 


3 Lev. 70. | So where A. deviſed to B. for his Life, and to his Heirs, and for want 
parker Ang of Heirs to him, to C. in the ſame Manner, and for Want of Heirs 
, of him, to D. and his Heirs for ever; the Jury found that B. and C. 


judged. 
FO" were Brothers, and that D. was next Couſin and Heir to them, though 
not mentioned in the Will ; .and the Court held that they had but an 
Eſtate-Tail, and the Remainder in Fee to D. good, for D. being 
(:)7 Co. 44 Couſin and Heir to them proves that he intended Heirs of the Body, (c) 
SP. _— Want of Heirs of him are to be taken for Want of Heirs of his 
ody. I 11 
Robinſon's If A. deviſes Lands to B. for Life, and if he die without Iſſue, then 
Caſe, Hob. 30, to remain to C. this is an Eſtate-Tail in B. for 'tis not to (d) remain 


1 Vent. 230. to C. till the Iſſue of B. be ſpent, 
S. C. cited. 


| (4) And therefore wherever the Anceſtor takes an Eſtate for Life, and there is a Limitation to 


his Heirs or Iſſue, theſe Words ſhall be Words of Limitation, and not of Purchaſe, and veſt the In- 
heritance in the Anceſtor, laid down as a Rule in Shelley's Caſe, 1 Co. 99. But on this Rule of cre- 


ating by Implication an Eſtate of Inheritance in the Anceſtor, there have been ſeveral nice Diſtinc- 
tions, as appears by the Caſes on this Head, 


I Vent. 230. 80 of a Deviſe to B. for Life, the Remainder to the next Heir Male, 


ons and for Default of ſuch Heir Male, the Remainder over; this is a good 


Hale, C. ]. Eſtate-tail, for the Words Heir and Iſe are Nomina Collectiva, and carry 
to have been the Land, not only to the immediate Heir or Iſſue, but to all that de- 


adjudged 43 ſcend from the Deviſee. | 
Eliz. but | 


£. whether there be any ſuch Caſe on the Roll. | 
4 | ©" But 


—— . — 
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— 


But if Lands are deviſed to A. for Life, the Remainder to his firſt 1 C. 66. 
Heir Male, and the Heirs Male of the Body of ſuch Heir Male; the Aer Cafe, 
Deviſee hath but an Eſtate for Life, by the expreſs Words of the Will, 
and the Limitation of the Remainder to the Heir Male, and to the 
Heirs Male of ſuch Heir Male, is a good contingent Remainder in the 
Heir Male; becauſe it may veſt eo inſtanti that the particular Eſtate de- 
termines. | | 

Lands were deviſed to A. and his Wife, and after their Deceaſe to 6 Co. 16. b. 
their Children, they having then a Son and a Daughter; it was adjudg- 4s Cale. 
ed that A. and his Wife had but an Eſtate for Life, the Remainder to egy - an 
the Children for Life ; for no greater Eſtate had paſſed at Common 7 75 TE 
Law; and the Intent of the Devifor muſt plainly appear, or they will 1 Vere. 229. 

never admit of a Conſtruction different from what they would allow in 8. C. cited. 

Conveyances executed in the Life of the Party ; and for that Reaſon, if 

the Deviſe had been to A. and his Children, or Iſſues, A. having Chil- 

dren at the Time, A. and the Children would have been Jointenants for 
KH. | 3 
But if A. had deviſed Land to B. and his Children or Iſſue, and B. 6 Co. 17. 

had none at the Time of the Deviſe; then he takes an Eſtate-tail, for 1 Vert. 229. 

tis plainly the Intent of the Deviſor, that the Children ſhall have the Le. 59,60, 

Land; and they cannot take as immediate Deviſees, for they were not | 

in eſſe, nor by Way of Remainder, for the Deviſe was immediately to B. 

and his Children; and therefore they ſhall be taken as Words of Limita- 

tion, vz. as Children of his Body. „ 

One having two Sons A. and B. by his Will in Writing deviſes Lands i Vent. 214, 
to his Son A. for his natural Life; and after his Deceaſe he gives the 225, Cc, 
| ſame to the Iſſue of his Body lawfully begotten on a ſecond Wife (he * oo os : 

having a Firſt then living) and for Want of ſuch Iſſue to B. and his Heirs $ C. e 

for ever, with Power to A. to make a Jointure to ſuch ſecond Wife for her Xing and 
Life, and dies; A. in the Life of his firſt Wife ſuffers a Recovery to the Melling, as 
Uſe of himſelf in Fee, and dies without Iſſue; and the Queſtion was, e ee 1 
Whether by this Deviſe A. was Tenant in Tail, for then by the Recove- ruling and 
ry the Remainder was deſtroyed; or if he was only Tenant for Life, eſtabliſhed 
for then this Recovery was a Forfeiture of his Eſtate; and 'twas adjudg- Caſe relating 
ed in B. R. againſt the Opinion of Hale Ch. Juſt. that A. had but an E- te, chi Pos. 


re 88 


_= | 8 | . trine, it m 
it ſtate for Life; but this Judgment was reverſed in the Exchequer Chamber, not be gg 
2 and adjudged that A. had an Eſtate- tail. ue brief- 
* ws 3 g | | IS ly to inſert 
h the Reaſons of the Reſolution, which are theſe: 1. Becauſe that Iſſue is nomen Collect ivum, and is a 
| ſtronger Word than Children, which takes in only the immediate Deſcendants of the Parent; but Iſſue 
in takes in all from Generation to Generation; and ſo long as there are any Iſſue of A. the Remainder 
18 is not to take Place. 2. In Acts of Parliament, Ifſue is as comprehenſive as Heirs of the Body; as 
c) in Weſt. 2. de Donis, tis ſaid, quo minus ad exitum deſcendat, which takes in all Iſſues in Secula Seculorums 


3. He had no Iſſue at this Time, for then it would, as this Cale is, veſt in them by Way of Remain- 
der; but having none, leaves it to the Conſtruction of Law, upon the Import of the Word Iſſue. 4. It 
is Iſſue of his Body begotten, which is an Eye of an Eftate-tail. 5. "Tis ſaid, and for Want of ſuch - 
Iſſue, which is a Phraſe agrecable to an Eftate-tail. 6. *Tis in Caſe of the Creation of an Eſtate- 
in | tail, where Voluntas donatoris has ſome Influence. 7. 'Tis in Caſe of a Will, where the Intention of 
= the Teſtator is to govern. e l N | | 


Upon a Special Verdict, the Caſe was; Richard Gooch ſeiſed in Fee of Huntain and 
Lands in Suffolk, by Will in Writing deviſes to Richard, Son of his late wr 25 i 
Brother, all his Lands commonly called P. and alſo all other his Lands in 85 7 — | 1 
during his natural Life, and to his Heirs Male of his Body begotten ; and Car. 2. — 
for Want of ſuch Iſſue, he the ſaid Richard to have the ſaid Eſtate, but Rot. 1247. | 


le, during his natural Life, and no longer; and then his Will was, that the 
od aforeſaid Eſtate ſhould deſcend to Philip his Nephew; Richard ſuffers a 
ry Common Recovery to the Uſe of himſelf and his Heirs, and deviſes this 
1e 


Land to the Defendant in Fee, and dies without Iſſue Male; and it was 
adjudged to be an Eſtate-tail in Richard, and ſo the Remainder barred 
by the Recovery, and not an Eſtate for Life, and ſo forfeited by the 


| Reco. ih 
ut | | | 


— 


e , . ee OE OED 
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Shepard, 


detween Lod- 


was to A. for Life, Remainder to the firſt 


„ a 
—_—_— * FY 


hm 
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Recovery; for the Words, and for Want of ſuch Iſſue, he the ſaid Richard 
to have but an Eſtate during bis natural Life, is no more than the Law im- 
plies; for if Tenant in Tail has no Iſſue, it reſolves into an Eſtate for 
Life, and ſo *twas adjudged ; the Objection was, that it ſhould be con- 
ſtrued thus: I give the Land to Richard during his Life, and no longer, 
in Caſe he has no Iſſue Male of his Body; and ſo an Eſtate-tail upon a 
Contingent ; and he dying without Iſſue Male, 'tis now become but an 
Eſtate 2 Life ab initio, but the Judgment was ut ſupra. 
Cre. Cav. 199. A Copyholder in Fee ſurrenders to the Uſe of his Will, and by Will 
Beal and deviſes his Copyhold Lands to his Wife, and if ſhe hath Iſſue by the De- 
ad- viſor, that Iſſue ſhall have it at his Age of twenty-one Years; and if the 
Iſſue die before that Age, or before his Wife; or if ſhe hath no Iſſue, then 
| the ſhall chuſe two Attornies, and ſhe to make a Bill of Sale of my 
Lands to her beſt Advantage; and per Curiam, ſhe hath only an Eſtate 
for Life; and having no Iſſue, hath no Intereſt to diſpoſe, but an Au- 


thority only to nominate Two, who ſhall ſell, and the Vendee ſhall be in 
by the Will. | 


judged, 


3 Lev. 431. One by Will deviſes Lands to A. for Life, without Impeachment of M7 


| 4 Waſte; and in Caſe he ſhall have Iſſue Male, to ſuch Iſſue Male and 
2 and bis Heirs for ever; and after the Death of A. in Caſe he ſhall leave no 


the Court Iſſue Male, to B. and his Heirs for ever, and dies, A. ſuffers a Recovery, 


being ready and declares the Uſe to himſelf in Fee, and by his Will deviſes it to C. in 
to give 


Jodgment Fee, and dies without Ifſue ; and the firſt Queſtion was, Whether by 


In this this Deviſe A. took an Eſtate in Tail Male, or only for Life; and it was 


Point, 7. held to be but an Eſtate for Life in A. 1ſt, Becauſe it was deviſed to 


Poel junior him expreſly for Life, and that without Impeachment of Waſte, which 


22 4 would have been needleſs if it were an Eftate-tail. 2d), The Words, 


Whether and in Caſe A. die without Iſſue Male, or leave no Iſſue, are not to be 


theſe Re- taken ſubſtantively and abſolutely, but relatively to what was ſaid before, 
- mainders Liz. if A. die without Ifſue, who ſhall take the Fee as before is appoint- 


could take eq; and theſe oblique Words cannot be intended to deſtroy by Implica- 
Place as 


executory tion the Eſtate expreſly deviſed before to the Iſſue Male of A. and there 
Deviſes, or is no Uncertainty in theſe Words, to the Iſſue Male, which of them ſhall 


contingent take, if there be ſeveral, for the eldeſt ſhall take the Fee by Purchaſe, c. 
Remainders; | 


upon which it was twice argued, but before any Judgment the Parties agreed; but in Salk. 224. S. C. 
it is ſaid to have been further held, that this Limitation to the Iſſue was not an executory Deviſe, 
being after a Freehold, but a contingent Remainder, ſo that a poſthumous Son could never take; 
but there is no judgment; but per Raym. Ch. Juſt. in the Caſe of Sparrow and Weigh it was deter- 
mined, and Judgment entred, Paſch. 9 W. 3. that it was only an Eſtate for Life; and it was likewiſe 
decided in the ſame Manner in Chancery, and on an Appeal to the Houſe of Lords. Abr. Eq. 183. 


2 Vern. 427, 


48 3s” ſuch Caſe he gave the Eſtate to J. S. and it was held, that theſe Words, 


ported, for if he die without Heir Male of his Body begottten, did not give him an 
there it is Eſtate-tail by Implication, nor inlarge an expreſs Eſtate deviſed to him 
ſtated, that for Life. | ES. <6 


the Deviſe 


FFT rail Male, and fo on to the tenth Son in 
ail Male; by which, if there had been more than ten Sons, they muſt be excluded. if i th 
ſtrued an Eftate for Life in A. | NT, To etl, . excluded, it it were con 


S kin. 240. ; 


_ If A. deviſes to P. his Daughter for Life, and after her Deceaſe, to her 


12 firſt Son, and the Heir of his Body; and if he dies without Heirs of his 
Body, then to her Second and other Sons, and the Heirs of their Bodies, 
and after them to N. in eadem forma, and for Default of ſuch Iſſue, to 
Fi S. in Fee; and after the Will was finiſhed, but before Publication, the 

eſtator adds this Clauſe: Memorandum, The Intent and Meaning of the 
| Teſtator is, that D. ſhall not alien the Lands given to ber, but that they ſnal 


4 | | be 


A. deviſes his Eſtate to Truſtees; and their Heirs, in Truſt for B. for 
449. Popbam Life, and to his firſt and other Sons in Tail; but in Caſe A. died with- 
and Barfeld. out an Heir Male of his Body begotten, the Truſt to be void; and in 


r 


De viſes. 61 
ze to her Heirs Male, and for Want of ſuch Iſſue to N. this reſtrictive 
Clauſe explains the Intent of rhe Teſtator, and therefore B. ſhall have 
an Eſtate for Life only, and not an Eſtate-tail by Implication. | 
If A. deviſes Lands to Iruſtees to pay Debts and Legacies, and then 2 ery. 526 

to ſettle the Remainder of one Mojiety of what ſhould remain unſold to H. betwceu 
and the Heirs of his Body by a ſecond Wife, and in Default of fuch e e 
Iſſue to her Son F. and the Heirs of his Body; the other Moiery to F. Seed 
and the Heirs of his Body, with Remainders over, taking ſpecial Care in in Chancery, 
ſuch Settlement, that it never be in the Power of either of my ſaid Sons 

FE. or I to dock the Intail of either of the ſaid Moieties given them, as 

aforeſaid, during their or either of their Life or Lives; this Eſtate being 

only executory, it muſt be conſtrued as if like Proviſion had been con- 

tained in Marriage-Articles; and therefore the Sons ſhall have Eſtates 

for Life conveyed to them; but it muſt be without Impeachment of 

Waſte. Fa; 1 | E 8 He 

A. wakes a Settlement of his Eſtate on B. his Son for Life, Remainder 4 Med. 316. 
to his firſt, Sc. Son in Tail Male, afterwards the Reverſion in Fee be- Ar ant 
ing in himſelf, he made his Will as followeth : As touching my Lands and H. 
Tenements, &c. my Will is, that if my Son's IWife die, during the Life of ber 
Husband, without Iſſue Male, that then he ſhall have Power to male a Foin- 

ture to any other Wife ; and for Want of Iſſue Male of his ſaid Son, then the 

Lands ſhall be aud remain to his Son by any other Wife, and his Grandanghter 

ſhall have qoool. And in Caſe of Failure of Iſſue Male by his Son, then all 
Bis Lands ſhall go to his Grandchildren and their Heirs, Share and Share 
alike ; adjudged, that the Settlement and Will being diſtinct Convey- 
ances, the Eſtate for Life in the Settlement cannot be tacked to the E- 

ſtate in the Will, ſo as to create an Eſtate-tail in the Son, ſo that he 
continued only Tenant for Life. 1 


A Man ſeiſed in Fee, deviſed to 7. B. for his Life only, without Im- Abr. Eg. 184. 

peachment of Waſte, and from and after his Deceaſe, then to the Iſſue Backborſe 

Male of his Body lawfully to be begotten, if God ſhall bleſs him with aud Nals. 

any, and to the Heirs Males of the Bodies of ſuch Iſſue lawfully begot- 

ten; and, for Default of ſuch Iſſue, Remainder to J. B. and the Heirs 

Males of his Body; and for Want of ſuch Ifſue, he limits two Remain- 

ders over in the ſame Words; and it was adjudged that F. B. took only 

an Eſtate for Life, for the Eſtate was given to him for Life, and there 

was a Limitation afterwards to his Iſſue, which was a Deſcription of the 

Perſon who was to take the Eſtate-tail. „ 5 

A. deviſed certain Lands to his eldeſt Son for Life, without Impeach- Ab. Ez. 184. 

ment of Waſte, Remainder to J. S. his Grandchild for Life, without Langley and 

Impeachment of Waſte, with Power to him to limit a Jointure of the © 

ſame Land to any Woman he ſhould marry, for her Life ; and after his jo OW 

Death he deviſed the Lands to the firſt Son of J. S. the Grandchild in tail by the 

Tail, and ſo to the ſixth Son; and then deviſed, that if 7. S. the Grand- Court ct 

child, ſhould die without Iſſue Male, the Land ſhould remain to 7. B. eee 

held that F. S. took an Eſtate-tail; for if there had been a ſeventh Son, decreed coal 

he could not have taken; and there it was neceſſary to create an Eſtate- cordingly in 

tail by Implication. TOE Chancery. 
A. deviſed the Surplus of his Perſonal Eſtate to be laid out in a Pur- 


Legatt and 


chaſe of Lands to be ſettled on B. his Nephew for Life, and after his Shecel, 
PDeccaſe to the Heirs Males of the Body of the ſaid Nephew, and to the * Vern 351. 
© Heirs Males of the Body of every ſuch Heir Male ſeverally and ſucceſ- N ge 


Reſolution. 


ſively one after another, as they ſhall be in Seniority of Age and Priority 
of Birth, every elder, and the Heirs Males of his Body, to be preferred 
before every Younger ; and for Want of ſuch Iſſue, to his Brother in the 
{ame Manner. On a Caſe ſtated for the Opinion of the Court of Com- 
mon Pleas, three of the Judges certified, that the Nephew ſhould have 
be 4 . es conveyed to him, but Judge Tracy held it only an Eſtate 
„bor Life. 
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Abr. Eg. The Plaintiff's Father, by his Will, deviſed the Eſtate in Queſtion to 
155-6. Pa- the Plaintiff for Life, without Impeachment of Waſte, Remainder to 
e = Truſtees during his Life, to ſupport contingent Remainders, with Remain- 
ee at the der to the Heirs of the Body of his ſaid Son, Reverſion to himſelf in Fee, 


Rolls, with a Power to the Son to make a Jointure of ſuch a Part; and deviſed 


a 


1 


likewiſe a conſiderable Perſonal Eſtate to be laid out in a Purchaſe of 


Lands, and ſettled to the ſame Uſes; and the only Queſtion was, whether 
the Plaintiff took an Eſtate-tail, or only an Eſtate for Life; and it was 
held, that he took only an Eſtate for Life, as the Words were expreſa, 
and had all the other Marks attendant on an Eſtate for Life, and conſe- 


quently that the Heirs of the Body ſhould take by Purchaſe ; and though 


the Eſtate would veſt in the firſt Son as Tenant in Tail by Way of Pur- 
chaſe, yet not ſo as to exclude the other Sons, or their Iſſue, from taking 
the like Eſtate, whenever his Eſtate determined for Want of Iſſue. 


Abr. Eq. 184. A. deviſes Lands to his Wife for Life, and for her better Support he 


Shaw and gives and bequeaths unto her the Sum of 500 J. to be raiſed by her Exe- 
2 8 cutors or Adminiſtrators, by Sale of Timber, or by Sale of any Part of 
8 the Premiſſes, or otherwiſe, by Digging, Sinking, Getting, and Sale of 
in the Siſter, Coal on the Premiſſes, or any Part thereof, at hers, her Executors and 


N Adminiſtrators Choice and Election; and if my ſaid Wife ſhall happen 


ales, but to die before the ſaid Sum be raiſed, as aforeſaid, then ſuch Perſon whom 
that Judg- ſhe had appointed in her Life-time to raiſe, Oc. for which I give them 


ment rever- and her full Power and Authority; provided nevertheleſs, that if either 


ſed by B. R. my Siſters hereafter named, or ſuch Perſon for whom my Truſtees here- 


where it was 


beld only an * ter named ſhall be Truſtees, ſhall pay unto my Wife, her Executors, 


Eſtate for Oc. the ſaid Sum of 500 J. that the ſaid Power of ſelling ſhall ceaſe; and 
Life; but after the Deceaſe of my ſaid Wife, I deviſe all my Eſtate before-men-= M7 
the Judg- tjoned to A. B. and C. and the Survivor and Survivors of them upon the 


ment of B.R. 


reverſed in Truſts hereafter mentioned, that is to ſay, in Truſt for my Siſters A. L. 


the Houſe of and D. E. equally betwixt them, during their natural Lives, without 


Peers, by the committing any Manner of Waſte, from and after the Deceaſe of my 
ert of ſaid Wife ; provided always, that what Sum or Sums of Money, in part 
Rae 33 or in full of the ſaid 500 J. hereby left my Wife, ſhall be really paid my 
Forteſcue. Wife, her Executors, Ec. by either of my ſaid Siſters, that in that Caſe 
my Will is, that ſuch Money be likewiſe raiſed by getting of Coal on the 
Premiſſes only; and if either of my ſaid Siſters happen to die, leaving 
Iſſue or Iſſues of her or their Bodies lawfully 3 or to be begotten, 
then in Truſt for ſuch Iſſue or Iſſues of the Mother's Share, or elſe in 
Truſt for the Survivor or Survivors of them, and their reſpective Iſſue or 
Iſſues; and if it ſhall happen that both my ſaid Siſters die without Iſſue, 
as aforeſaid, and their Iſſue or Iſſues to die without Iſſue or Iſſues law- 
fully to be begotten; the ſaid Truſtees to ſtand and be intruſted to and 
for my Kinſman 7. S. and the Heirs Males of his Body, Oc. and for 
Want of ſuch Iſſue, then in Truſt for R. G. and this was held an Eſtate- 
tail in the Siſters. | | | | 


E) Of Terms fo2 Years, and uficertain Jn- 
tereſts by Deviſe, 


8 Co. 96. a. FF a Man deviſes Lands to his Executors for Payment of his Debts, 
water aa 5 J and after Debts paid the Remainder over; the Remainder is good; 
87% 8 C. but it ſhall not veſt at the Death of Executors, but the Eſtate ſhall 
be conſidered as an uncertain Intereſt, which ſhall go from Executor to 
Executor for the Payment of the Debts; for if it were to determine by 

the Death of the Executors, the Debts might never be paid. 


I 


17 


9 


- Od 


De viles. 6 63 


If a Man deviſes his Land to be fold by his Executors, or to his Ex- Co. Lit. i 1 2 b. 
ecutors to be ſold, the Executors ſhall have the Profits to their own Uſe, 1 Fg dy 8 
and not as Aſſets, therefore they are obliged to ſell to the firſt Purchaſer ; 7 25 : 2 
but if the Deviſe had been, that his Executors ſhould ſell the Land, 
there they have not the Profits of the Land before the Sale; for there 
are no Words to break the Deſcent from the Heirs, and carry it from 
him; and for that Reaſon the Land ſhall deſcend to him till the 
Sale. n 3 1 5 
If a Man poſſeſſed of a Term for Years, deviſes the Land to another 1 Ra. Ah 


generally, the Deviſee ſhall have all the Term, without any Limitation 831. 


to determine upon his Death. | To 
A. deviſes his Lands to his Executors till his Son comes of Age; the 3 Co. 20. Be. 
Profits to be imployed in the Performance of his Will; tho' the Son raſh Ia 
dies before he be of Age, yet the Intereſt of the Executors continues till $18. pP. 
he might be of Age, if he had lived; for fince the Intent of the Deviſor © 
governs in Wills, it might deſtroy that, if the Executor's Intereſt ceaſed 


at the Death of the Son; for it is reaſonable to believe that the 'Teſtator 


found on a Computation, that the Profits of the Land in that Time would 
anſwer his Debts, ſo that this is a good Deviſe of the Term till the Son 
would be twenty- one, tho he die before. | = 25 

If a Man deviſes Land to his Wife till his Son comes of Age, to pro- Co. Eliz. 252. 
vide his Children with Neceſſaries; tho' the Wife dies before de Son 2 Leon. 211: 
comes of Age, yet her Intereſt does not determine by her Death, be- er 210. 
cauſe it was not a Matter of meer Confidence, but ſhall go to her Exe- N 
cutors; but (a) if the Deviſe had been, that his Land ſhould deſcend to (a) 2 Leol. 
his Son, but that his Wife ſhould have the full Profits thereof until the 221. S. P. 
full Age of his Son, for his Education; here is nothing deviſed to the 
Wife, but a meer Confidence that ſhe ſhall take Profits for the Edu- 
cation of the Son; and by the Will ſhe is but in Nature of a Guardian 
or — for the Benefit of the Infant, which determines by her 
Death. f 12 1 pet Eto Coed 


A Man deviſed certain Lands to his Wife till his Son and Heir appa- 4, Eg. 195. 
rent ſhould attain to his Age of twenty-one Years, and when his Son Marfeld and 
ſhould attain to his Age, then to his Son and his Heirs, and died; the MUS, 0p” 
Son lived to the Age of thirteen Years, and then died; and the Wife, 1712 1 5 
ſuppoſing that ſhe had a Title to hold the Lands till ſuch Time as the Son * 
would have attained his Age of twenty-one Years, in Caſe he had lived 

to that Time, continues in the Perception of the. Rents and Profits of 

the ſaid Lands for ſeveral Years; and the Bill was brought againſt her 

by the Heir at Law of the Son, to have an Account of the Rents and 

Profits from the Death of the Son; and tho' the Wife was Executrix like- 


| wiſe of her Husband, yet it not being deviſed during that Time, for Pay- 
ment of Debts, nor any Creditors, nor Want of Aſſets appearing, it was 
held by my Lord Chancellor, that the Wife's Eſtate determined by the 


Death of the Son, and that the Remainder veſted preſently in the Son 
upon the Teſtator's Death, and was not to expect till the Contingency of 
his Attaining his Age of twenty-one Years ſhould happen, for then in this 
Caſe it never would have veſted, he dying before that Age; and there- 
fore decreed the Wife to account for the Profits from the Time of the 
Son's Death; and upon a Re-hearing his Lordſhip continued of the 
{ame Opinion, and grounded himſelf on the Diſtinctions taken in 3 Cv. 19. 
and 6 Co. 35. 


A Term was deviſed to B. and if he died within the T erm, the Re- 1 $4 ft. 


ſidue to go to C. after he attained his Age of twenty-one Years, B. died, 3 3 


and then C. before he came to that Age; by this Deviſe B. had the (C) 6 . 


whole Term in him (for if a Termor deviſes his Houſe, or his Term, Term for 


; 1000 Years 
de deviſed to 4. the Reminder to B. and the Heirs of his Body; the whole Term is veſted in 4. and 


B. has only a Poſſibility, and no Intereſt veſts in him till the Death of A. becauſe by the ſtrict Rules 
of Law, an Eſtate of Freehold is greater than any Term for Years. 3 Lev. 264. Deuſe and Earl. 


without 


— —— cs; os — 22 ——ů 


3 
> nt 


— — 

— — 

* —— —_ . — — 8 1 — 2 — — 2 3 — gw 
KK Oe er OE. — ——— — ů — — —— 


1 8 n PETE WTI Ny „ 


La * e 


Deviles. 


without more Words, the Deviſee has the whole Term) and the Reſidue 


of it was to go to C. on a precedent Contingency, viz. when he came of 


2 Lev. 191. 


Paget and 
Veſcius. 


Age, which never happened, and conſequently his Executors can never 
have it; and the Executors of the Deviſor have neither an Intereſt, nor 
a Poſſibility of one, becauſe he made a total Diſpoſition of the Term; as 
if a Copyholder for Life ſurrenders to the Uſe of B. for Life, who is ad- 
mitted, and dies in the Life of the Surrenderor; yet he ſhall have no Be- 
nefit by ſurviving him, becauſe the whole Intereſt was ſurrendred; there- 


fore it was adjudged in the principal Caſe, that the Executors of B. 


ſhould have the Remainder of the Term. | 


A. deviſed to B. during his Exile, and if it pleaſe God to reſtore him 
to his Country, or if he die, then to F, S. B. was a Dutchman, and had 
a Penſion from the States, but upon ſome Diſpleaſure the States deprived 


him of the Imployment, and of his Penſion, and gave them to another, 
whereupon he voluntarily left the Country, and lived here with A. who 
had been his Acquaintance beyond Sea; and after his coming hither a 


War happened between the Dutch and Engliſh, and afterwards a Peace 
was concluded between the two Nations, be B. continued here; and 
t 


whether his Eſtate was determined, was the Queſtion ; and the Court 


held it was not, for that the Exile intended by A. was the leaving 


Cro. Fac. 259. 


Telv. 183. 


vide 1 Bulſt. 


48. C ont. 


4 Co. 82. 


"-Coobet's Cale: 


Cro. Eliz. 800. 
1 Falk. 153. 


his Country, becauſe of the States Diſpleaſure to him, and the with- 


drawing of his Penſion upon that Diſpleaſure. 1 N 
If a Copyholder deviſes his Land to A. and B. his two Sons, and to 


the Heirs of their two Bodies begotten, and wills, that each of them 
ſhall enter at the Age of twenty-one Years; the Executors ſhall not take 


the Profits till they are both of full Age, but he who comes of Age firſt. 
ſhall enter, and then the other when he comes of Age, and they ſhall 
hold the Land jointly. . „„ S | 


A. deviſed his Lands to B. and C and the Survivor of them, till 800 J. 
ſhould be. raiſed out of them; and it was adjudged, that B. and C. ſhould 
have the Land no longer than they might have received it out of the 
Profits; and that if a Stranger enters after the Death of the Deviſor, 


they may have an Account of the mean Profits, but cannot hold the Land 


longer than the Sum might have been levied; for if that were allowed, 


they may make it an eternal Charge on the Heir's Eſtate; but if the 


Eg. Abr. 19). 


Heir himſelf enters and diſturbs them, they may hold over, for the Heir 


ſhall have no Benefit of his own Wrong, or they may have their Action 
againſt him, at their Election. 35 TO 


F) Of Deviſes fo2 the Payment of Debts, 


Reditors are ſo far favoured, eſpecially in Equity, that where-ever it 
appears to be the Teſtator's Intent, that his Lands ſhould be liable 


to his Debts, they ſhall be ſubjected thereto, altho' there are not expreſs 


Words to charge them; and it ſeems remarkable, that in all the Caſes 


on this Head, the Lands have been held liable, and that chiefly on the 


I Veew. 457- 


Intention of the Teſtator ; and therefore it ſeems difficult to lay down 
any Rules in this Matter, which depends purely on Conſtruction ; thus 
much however may be inferred from the very Caſes on which the Lands 
have been held liable, that a bare Declaration by the Teſtator, that his 


Debts ſhould be paid, is not ſufficient; for this being no more than the 


Law ſays, ſhall be intended of Perſonal, and not out of the Real 


Eſtate. 
1 | 22 A. de- 
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| he therefore deviſed to him all his Perſonal Eſtate, and made him Exe- 1 F- 


Deviſles. _ 65 


A. deviſed all his Lands to B. and the Heirs of his Body, and in an- 1 Ver». 411. 
other Part of his Will, reciting, that he owed B. Money upon Account, C/owvdſley and 


1 JJ 
8 71 32%. 


ern. 22 9. 


cutor, willing him to pay his Debrs; and upon the Reading of the Will, s. C. cited, 
though the Clauſe, as to the Payment of Debts, ſeemed to relate to the and the De- 
Perſonal Eſtate only; and tho' the Lands were deviſed to B. in Tail, eee id to 
with a Remainder over to another; and that it was objected, that a Te- ;* nga 
; = | , oule 
nant in Tail could not be a Truſtee; yet the Court decreed both Real of Lords. 
and Perſonal Eſtate to be ſold for Payment of the 'Teſtator's Debts. 

If F. S. deviſes his Lands to his Brother, who is his Heir at Law, in 2 Vers. 228, 
Fee, and likewiſe deviſes ſeveral Legacies, and makes his Brother Exe- Alo and 
cutor, deſiring him to ſee his Will performed according to the Truſt and eee, f 
Confidence he had repoſed in him; this makes the Real Eſtate liable, for c 2 
the Teſtator needed not have deviſed the Eſtate to his Brother, being and N 
Heir at Law, unleſs he intended that he ſhould take them chargeable in the Houle 
with the Debts and Legacies. PR 5 of Lords. 

A. deviſed in the following Words, I do by this my Will diſpoſe of fach 2 Vern. 690. 
worldly Eſtate as it hath pleaſed God to beſtow upon ine: Firſt, I li ill that 


all my Delts be paid and diſcharged, and out of the Remainder of my Eſtate 


I give and bequeath unto my Wife 300 l. my Mind and Mili is, that my Wife 
have one Moiety of what is left, after my Debts paid: Item, I give to my 
dear Brother R. B. a Cloſe lying in the Pariſh of and. for the remaining 


Part f my Eſtate, as well Real as Perſonal, I give and bequeath unto my 


Brother J. B. whom I make Executor; and it was held clearly, that theſe 
Words ſubjected his Real Eſtate to the Payment of his Debts. _ 

So where A. being ſeiſed of a Real Eſtate, and alſo poſſeſſed of ſome Abr. Ey. 
Perſon:il Eſtate, made his Will in Writing, and thereby deviſed in theſe 18 9: Tre? 
Words: Imprimis, I Will and deviſe, that all my Debts, Legacies, and Fu- . 


neral Charges ſhall be paid and ſatisfied in the firſt place. Item, I give and S. 8 


deviſe; and then proceeds to diſpoſe of his Real and Perſonal Eſtate, the it is ſaid, that 


Perſonal Eſtate not being ſufficient; and the Queſtion was, whether that ſome Streſs 
Clauſe in his Will ſhould amount to a Charge on his Real Eſtate for the he -_ "wy 


Payment of his Debts, Legacies and Funerals; and my Lord Chancellor pe:;/e. 


Cowper was clear of Opinion, that it ſhould; for as to his Debts, it was 
but natural Juſtice they ſhould be paid, and his Perſonal Eſtate would 
have been liable to the Payment thereof, whether he had given any Di- 
rections in his Will about them, or not; when therefore he Wills and 
Deviſes, that his Debts, Legacies and Funerals ſhall be paid and ſatisfied 
in the firſ? place; theſe Words muſt be intended to give a Preference, 


for thoſe Purpoſes, to any other whatſoever ; and ſince he does not de- 
viſe his Real or Perſonal Eſtate to any Perſon in particular, for thoſe 


Purpoſes, the Perſons who come within this Deſcription muſt be ſuppo- 
{ed to be within his View; and it muſt be taken as a Deviſe for their 
Benefit, preferable to any other Diſpoſition whatſoever, either of his 
real or perſonal Eſtate, and conſequently both of them are thereby made 
liable thereto. 5 | | | 8 3 
If Lands are deviſed to Truſtees for the Payment of Debts and Lega- 2 45 
cies out of the Rents and Profits, the Truſtees may ſell the Land 0 
it ſelf. 5 | decreed, 
But if the Deviſe be to pay Debts and Legacies out of the annual 1 . 104, 
Rents and Profits; by theſe Words the Land ſhall not be ſold. 
If there be a Deviſe of a Sum certain to be raiſed out of the Profits 1 Verr 2 56. 
of Lands, and the Profits will not amount to raiſe the Sum in a conve- - 85 357 


nient Time: Per Lord Chancellor, It is the Law of this Court to decree 
2 Sale. | | | | 8 8 — 
A. deviſes, that his Executors ſhall receive the Rents, Iſſues and Pro- 2 Vern. 26. 


fits of his Perſonal Eſtate in the firſt place to pay 60 J. per Annum to one 172 1 
18A: 


for Life ; and after that Perſon's Death, out of the Remainder of his 
Eſtate, his Debts being paid, to raiſe Portions for ſeveral Children, pay- 
Vol. II, 8 | able 
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able at twenty-one, and Maintenance in the mean Time, and deviſes all 
his Lands in ſeveral Parcels to ſeveral Perſons, at future Times; and the 

Maſter of the Rolls held, that the Lands were liable to be fold, and that 
the Sales ſhould be out of all the Deviſee's Lands, unleſs the Perſonal E- 
ſtate were ſufficient, or the Rents and Profits in a reaſonable Time; and 
ordered an Account to be taken thereof in the firſt place. 


(G) Of Deviſes by Implication. 


Vaugh. 261. F-25 Law in conveying of Eſtates did not regularly ſuffer any to 
3 Lev. 260. | paſs by Implication, becauſe it is a Manner of Transferring no 
TT Way agreeable to the Plainneſs and Solemnity of the Law ; as if 4. ſur- 
z H. 1.17. ö. 


Cre. Fac. 75. renders to the Uſe of B. and for Want of Iſſue of B. the Remainder 


Horton's Cale. over to C. this in a Conveyance at Law had been but an Eſtate for Life 


= Tit. Pe- to B. and no Eſtate-tail by Implication ; but as there has been greater 
viſe 52. 


> 8 1 Favour and Latitude allowed in the Diſpoſition of Eſtates by Will; and 
2d. 55 


2 Lev. 207, in the Conſtruction of them, the Judges, to ſupport the Intent of them, | 


where it is very apparent, have admitted Eſtates by Implication, tho? 
to the Diſheriſon of the Heir at Law ; but where ſuch Eſtates have been 
allowed only to ariſe by a neceſſary, and not a poſſible Implication or 
Intention in the Deviſor; for the Heir's Title being plain and obvious, 


no Words by Conſtruction ſhall impeach it, which will bear a contrary 


| Signification. „ 5 | 
Vide the Au- As if A. deviſes Lands to his (a) Heir, after the Death of his Wife ; 


—1 —— this is a good Deviſe to the Wife for Life by Implication; for by the 


ding Section expreſs Words of the Will, the Heir is not to have it during her Life; 


and 1 Vern, and if the Wife has it not, none elſe can, for the Executors cannot in- 


TY. ; termeddle. ! : ; | 
y" 4 Vern. 572. 


2 Vent. 223. S. P. (a) So if one having a Wife, and two Daughters, Heirs at Law, deviſes Lands to 


Daughter is but one of the Coheirs. 2 Vern. 723. 


Bro. Deviſe 522 But if a Man deviſes to a Stranger, after the Death of his Wife, 
83 this gives the W ife no Eſtate for Life by Implication; for it is but a 


2 Vern. 572. Demonſtration when the Eſtate of the Stranger ſhall commence. 


1 Rol. 4 So if a Man deviſes his Term to his Son, after the Death of his Wife; 

544. this raiſes no Eſtate for Life in the Wife by Implication; for here is no 

neceſſary Implication, that the Wife ſhall have it as in the former Caſe, 

becauſe the Son is not by Law to have the Term, as the Heir at Law is 

to have the Inheritance, 'without a particular Deviſe, but the Executor ; 

and therefore the Term in this Caſe may go to the Executor during the 
Life of the Wife. . 

If a Man deviſes Land to J. S. and his Heirs, after the Death of F. D. 
or after twenty Years, and the Deviſor dies during the Life of F. D. or 
before the twenty Years expired, the Land in the Interim ſhall deſcend to 
the Heir at Law; for during this Time the Deviſor has made no Diſpoſi- 
tion of it, but left it to deſcend according to the Rules of Law, which 
carry it to the Heir. 

If a Man deviſes all his Paſture Lands in D. to his youngeſt Son, and 
uv. Car. 368. alſo Wills that all Bargains, Grants, Cc. which he had from C.-ſhoutd 
be to his young+ſt Son, and the Heirs of his Body; *twas reſolved, that 
the youngeſt Son ſhould not have an Eftate-tail in the Paſtures of D. by 
Implication, for the Words of a Will to diſinherit the Heir at Lau, 


1 muſt 


1 Rol. Abr. 
344. 


nb. 262. 


one of the Daughters after the Wife's Death; this gives the Wife an Eſtate for Life, tho' the EE 
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Stranger cannot take any Thing whilſt ſhe lives. 


Deviles. 67 


muſt have a clear and apparent Intent; and this at moſt could have been 
but a poſſible Implication, that the Deviſor might have intended the Son 
an Intail in the Paſtures, which is not ſufficient to deſtroy the plain Title 
of Deſcent to the Heir at Law. | | 

A. Leaſes, upon Condition that the Leſſor ſhall not alien to any be- Cre. Zac. 75 
ſides his Children; the Leſſee deviſeth the Term to H. his Son, aſter the Ta. 20 
Death of his Wife; *rwas adjudged, that this Deviſe was no Breach of; 4 . _ 
the Condition, for the Wife took no Eſtate by Implication; for there 


can be here but an impoſſible Implication at moſt; and fince the Intent 


of the Deviſor is the beſt Rule to conſtrue Wills by, it would be abſurd 

to ſay, that the Deviſor intended to convey ſuch an Eſtate which muſt 
forfeit his own, therefore the Executor ſhall have it (a) while the Wife (a) If a Term 
lives. ONE: | | be deviſed to 


| | Executors 
after the Death of the Wife: Quere, Whether ſhe ſhall have an Eſtate for Life, or ſhall the Exe- 


cutors have it during her Life, to perform his Will, and after her Death as Legatees. Vide Cro. Fa. 
75. Vaugh. 261. | | 5 


A. ſeiſed of a Manor, part in Demeſne and part in Services, deviſed A, pl. 24. 


all the Demeſne to his Wife expreſly, for her Life, and all the Services, 1b. 265 


for fifteen Years, and then deviſed the whole Manor to a Stranger after 
her Death; it was reſolved, that the laſt Deviſe ſhould not take effect 
till after her Death, and yet ſhe ſhould not have the Services for her Life 
by Implication, 'but that the Heir ſhould enjoy the Services after the fif- 
teen Years, while ſhe lived; for there appears no neceſſary Implication 
that ſhe ſhould have the whole for her Life, with an Excluſion of the 
Heir ; and a poſſible Implication is not ſufficient to exclude him; for no- 
thing but the apparent Intent of the Deviſor can do that; but if the 
Deviſor had ſaid, that after the Death of his Wife and the Stranger, the 
Heir ſhould have the Manor, there the Wife by a neceſſary Implication _ 
ſhall have the whole Manor while the Stranger and Wife live, and the 


From this it appears that the Rule, v/z. where a Deviſee takes any Cro. Elz. 16. 


Thing by an expreſs Deviſe, he ſhall not have any other Thing deviſed Vaugh. 263. 


by the ſame Will by Implication, is deſtroyed by the Diſtinction of a 
neceſſary and a poſſible Implication ; for the former Caſe proves, that a 


neceſſary Implication will give an Eſtate, tho' the Deviſee took by an 


expreſs Deviſe before; and a poſſible Implication is ſufficient in no Caſe 
to convey an Eſtate to the Diſheriſon of the Heir; for that is the princi- 
pal Point between Gardner and Sheldon, in Vaugb. 263. where the Words 


of the Will are, that if my Son E. and my Daughters M. and X. die 


without Iſſue of their Bodies, then my Lands to remain to my Nephew 
M. it was adjudged, that the Deviſe to G. being Son and Heir, was void, 
and that the Daughters took no Eſtate by that poſſible Implication; but 


their dying without Iſſue is only a Deſignation of the Time when the 


Nephew is to take. : - 
A. deviſed to his Wife 600 J. to be paid to J. f. for the Payment of 3 Lev. 259. 
Lands he purchaſed from him, and are already ſettled on her for her Wright and 


Jointure; the Lands were not ſettled on her, and adjudged they did not Vel. 


paſs by the Will by Implication, for there appears no Intent that ſhe 
ſhould have them by the Will, and conſequently they cannot pals from 
the Heir at Law by Implication, fince the Deviſor was only miſtaken as 
to the Settlement of them in his Life-time. 1 | 

A. deviſed all his Eſtate Real and Perſonal for the Payment of Debts 1 Chan. Ca. 
and Legacies, and deviſed 100 J. to his Heir at Law; this was decreed a 19% North 
good Deviſe in Fee, but no implied Truſt aroſe to the Heir at Law for uns — — 
the Surplus; for by that Conſtruction the Deviſee would have no Be— Uſes wy : 
nefit by the Deviſe; beſides, the Legacy of 100 J. to the Heir at Law Truſts, of 


is in this Caſe an Excluſion of the Heir from any further Benefit. Sls en 
| Plicattou 


A has 


68 De viles. 
4 Leon. 14. A. has two Sons, B. and C. and deviſes Part of his Land to B. in 
185 Tail, and the other Part to C. in Tail; and if any of his Sons died with- 
out Iſſue, then the whole Land ſhould remain to a Stranger in Fee; C. 
died, yet the Stranger could not enter into his Part, for the other Bro. 
ther took it by Implication, the Words of the Will being, that the whole 
Land ſhall remain to a Stranger, which he cannot have while either of 

the Sons or any Iſſue of their Body be living. 
Vide ſupra Another Rule relating to Deviſes by Implication is this, that where 
Letter (D) the Deviſee takes a particular Eſtate of Inheritance by expreſs Words 
Dyer 171-4. in the Will, ſuch Eſtate ſhall not be inlarged by Implication ; for ſince De- 


Bendl. pl. 114. EU. 3 ; | 
Maw : i viſes by Implication are allowed in Favour to Wills, that where the In- 


, 
_ 
— 


2 Leon. 226. tention of the Teſtator may be preſumed, the Judges will purſue it; tho? it 


1 Vent. 230. be not expreſſed in plain Words, yet there is no Room for ſuch Con- 
ſtruction where the Deviſee has an Eſtate given him by expreſs Words 


in the Will; for that would be to over-rule the plain Meaning of the 


Teſtator againſt his own Words; therefore if A. deviſes to B. for Life, 
the Remainder to C. and the Heirs Males of his Body; and if it hap- 


pens that C. ſhall die without Heirs of his Body, then the Remainder _ 


to D. this is but an Eſtate in Tail Male to C. becauſe that Eſtate be- 
inz given to him by expreſs Words ought not to be over-ruled by a 
bare Implication, that the Teſtator intended him a greater Eſtate by 
5 the Words, if he chance to die without Heirs of his Body. 
1 BAH 63. If a Deviſe be to A. and his Heirs Male, and if he dies without Heirs 
Dyer 171. a. of his Body, then to remain to B. in Fee, this is but an Eſtate in Tail 
1 * Male to A. for the Law ſupplies the Words of his Body, and ſince the 
oy Deviſor only gave it by (a) expreſs Words to him and his Heirs Male, 
to 4. and the it would be againſt his plain Words to let in his Iſſue Female by Im- 


Heirs of 15 plication on the other Words, if he die without Heirs of his Body. 
Body, and if | 7 


he dies without Heirs, theſe laſt Words will not againſt the expreſs Declaration of the Teſtator give 


the Deviſee a Fee Simple by Implication 2 Vern. 451. 


Berdl.212 A. having Iflue a Son and two Daughters by ſeveral Venters, the 


Clatchess Son died leaving two Daughters, and then A. deviſes one of his Meſſuages 


Caſe. 
Dove 330. do B. his own Daughter, and her Heirs for ever, and his other Meſſuage 


Vaugb. 26. to C. his Daughter, and her Heirs for ever; and if B. died without Iſſue 


living C. then C. ſhould have B.'s Part to her and her Heirs; and if C. 
die before her Age of 16 Vears, then B. ſhould have her Part in Fee; and 
if both his ſaid Daughters ſhould die without Iſſue of their Bodies, then 


his Grand-daughters ſhould have the Meſſuages; C. died without Iſſue 


having paſſed her Age of 16 Years; the Grand-daughters had Judgment 
for her Part, and the Words of the Will, if bis two Daughters died with- 
out Ie of their Bodies, did not create croſs Remainders for each other's 
Part by Implication, but only denoted the Time when the Heirs at Law 


ſhould have the Meſſuages; for, ſays the Book, no ſuch Implication wil! 


ſerve when there is an expreſs Gift and Limitation made to the Deviſees 
by the Teſtator himſelf. 


———— 


_ 


(A) Of the Diſpoſition of Goods and Chat- 


tels by Mill, by what Deſcription, and to 


whom good. 


: Vern. 688. JF a Man deviſes to his Wife all his Perſonal Eſtate at a Place called /. 
e all his Per!onal Eſtate, as Coaches, Horſes, Ec. there at the Time of 
en 41% his Death ſhall pals, tho? not there at the Time of making the Will, the 


I | | Perſonal 
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Deviſes. 3 | 69 
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porfondl Eſtate being a) fluctuating and varying until the Time of the (4) Vide 


Teſtator's Death. | | ITED Ox Sell 549. 


Th, at a De- 
viſe of Things Per [ſonal is good, tho' the Teſtator had them not at the Time ot making his W ill, be- 


cauſe they go to the Executor. and paſs not by the Will, but by the Aſſent of the Executor, to whom 
theWill 1s only direCtory, vide ſypra, Letter (B). e 5 


But if 7. $. deviſes all his Houſhold, ly it Fi urniture biet mould e 747. 
be in his Houſe at R. at his Death to his Wife, and afterwards going be- decreed be- 
yond Sea, his Steward gets the head Landlord of the Houſe to accept of xray 
a Surrender of the Leaſe of the Houſe, and removes the Goods to another Counteſ of 
Houſe, and writes an Account of this to F. S. who approves of it, the Shaſtsbnry. 
Goods will not paſs by the Will to the Wife; otherwiſe if they had been 
removed by. Fraud to defeat the Legacy, or by any tortious Act without 
the Privity of the Teſtator-. 

So if a Man deviſes to his Son the 7 of his Sale. at D. 2 Vern 739. 
and two Years afterwards orders Goods which he had bought in Log- decteed be- 
don to be carried to his Houſe in D. and agrees with Carriers for 83 8 
that Purpoſe, but dies before the Goods are removed from London, theſe Beauford and 
Goods ſhall not paſs, by the Will as Part of the Furniture of the Houſe my Deurdo- 
at D. nat 

If a Man who has Debts due to him by Bond, and who is a poſ- 1 Chan, Ca. 
ſeſſed of a Term for Years, deviſes one Moiety of. his Perſonal Eſtate to 16. 
his Wife, and afterwards ſeveral Legacies to other Perſons, and the Re- e 
ſidue to 7. S. the Wife fhall have one compleat Moiety, if the other js 
ſufficient to pay the Debts, and ſhe ſhall have a Moiety of the Leaſe, tho 
it was objected that a Leaſe was not uſually reckoned Perſonal Eſtate. 

If a Man poſſeſſed of a Leaſe for Years bequeaths ſeveral Legacies of Cro.F1;z. ; 
Plate and other Goods to ſeveral Perſons, and after deviſes all the Reſi- 
due of his Goods to his Wife, his. Debts and Legacies being paid, and 
makes her ſole Executrix; by this Will the Leaſe paſſes to her as Lega- 
tee, for tho' by a Grant of omnia bona a Leaſe paſſes not, yet by the Civil 


of like Nature and Species with thoſe before-mentioned. 


Plate (b) and Jewels will not paſs by a Deviſe of Utenſils, but () of Dyer 59. 
by a Deviſe of Houſhold Goods Plate will paſs, 85 158 59 
If a Nobleman poſſeſſed of a Collar of SS, and of a Garter of Gold, and Owen 124. 
a Buckle annexed to his Bonnet, and many other Buttons of Gold and Earl of Nor- 
precious Stones annexcd to his Robes, and of many other Chains, Brace- thumberland's 
lets and Rings of Gold and precious Stones, deviſes all his Jewels to his anne 
Wife, and dies, the Garter and Collar of SS paſs not, becauſe they are 
not properly Jewels, but Enſigns of Honour and State; and the Buckle 
in his Bonnet and the Buttons paſs not, becauſe annexed to. his Robes; 
but all the other Chains, Rings, Bracelets, and Jewels paſs, 
7.S. by Will deviſes thus: Len my Will and Pleaſure is, that the Abr. Eg. 200 
Furniture and Pictures in my Houſes at A. B. and C ſhall always remain 72 8 ne 
there, and not in the Power of my Executors to diſpoſe of, but ſhall g ne K er 
with my ſaid Houſes to ſuch of my Grandchildren as ſhall be in the Poſ- Burlington. 
ſeſſion thereof, and then appoints that Plate gilt with Gold, belonging to 2 Lore 592, 
his Chapel at L tog gerhe with the Ornaments thereof, ſhould remain to the 68 3 fo os 
Vol. II. T perperual* 95 


. Law bond including all Chattels, and this being a Legacy, the Judges 
'S of the common Law in this Caſe ought to be guided by that Law. 
e If a Man deviſes 1200 J. to 7. 8 and by general Words deviſes all his 2 Can. bs. 
e-- Goods, Chattels, and Houſhold Stuff in and about his Houſe to the ſaid !“. 
I J. S. Money in the Houſe will not paſs, he having a particular Legacy 
id deviſed to him. : 
en | A. deviſed to his Niece all his Goods, Chattels, Houſhold- Stuff, Fur- Abs. F4. 201, 
ue niture, and other Things which then were or ſhould be in his Houſe at between 
nt the Time of his Death, and ſome Time after died, leaving about 265 /. Trad and 
- in ready Money in the Houſe; and it was decreed that this ready Money ct 

> did not paſs; for by the. W ords other Things ſhall be intended Things 


* 
i 

: 

; 
| } : 
1 
x 


— 
0 — — 


0 ” r r 2 
nas. ” — n 4 


Gayre, per 


Att. Gen. and 


perpetual Uſe of the ſaid Chapel, and makes D. Executor, to whom he 
gives all his Perſonal Eſtate, except what is before bequeathed, of what 
Nature or Kind ſoever, for his own proper Uſe; and the Queſtion was, if 
the Plate the Teſtator conſtantly uſed, and removed with him when he 
went from one Houſe to another, ſhould go to the Executor by the laſt 
Clauſe, or belong to the Houſes under the Word Furniture; and my Lord 
Keeper was of Opinion that Furniture in a large Senſe takes in Plate, but 
not here, becauſe he diſtinguiſnes the Chapel-Plate from the Furniture; 


and the Plate of ordinary Uſe that was carried with him could no more 


be ſaid the Furniture of one Houſe than of the others, and he meant on] 
the particular Furniture of each Houſe; ſo the Plate went to his Exe- 
cutors, and liable to Plaintiffs who were Creditors. . 


2 Vern. 538. If a Man deviſes his Houſe, and all his Goods and Furniture therein, 


Gayre and to his Wife for Life, and after her Deceaſe to his Son R. and his Heirs, 


LordKeeper, except his Pictures which he gives to his Sons A. and B. and he has 
Hall. 1705. Pictures in Boxes as well as thoſe hung up in the Houſe, and ' likewiſe 
Pictures at his Death, which he had not at the Time of making his Will, 
and it is proved in the Cauſe that he had Skill in Pictures, and frequently 
bought Pictures and ſold them again; the Exception of the Pictures ſhall 
extend as well to the Pictures hung up as Furniture, as to thoſe in Boxes; 
and as well to thoſe in the Houſe at the Time of the Will, as ro thoſe 


- 


bought in after the Will made, ſo that they ſhall paſs to his Sons A. 


and B. ©: | . | | 
Abr. Eq.201, A Man deviſed all the Arrears now due, and unjuſtly detained from 
A nas by the Dean and Chapter of Tork, to be employed in a certain Charity; 
Bury, Trin. 
the Will, and a ſmall Time before the Death of the Teſtator, and which 
were never demanded by the Teſtator, ſhould paſs; and per Lord Keeper, 


not; for tho? a general Deviſe of all a Man's Goods will carry all he had 


at his Death, tho' purchaſed after the making his Will; yet here it is con- 
fined to the Arrears due at the making the Will. 
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Abr. Eq. 201. If a Man deviſes his Silver Tea-kettle and Lamp, with the Appurte- | 


Hunt and nances, nothing ſhall paſs but the Kettle and Lamp, and the Box where- 
Berkley, in the Lamp was placed, and not the Silver Tea-pot, Milk-pot, Tongs, 
Strainer or Caniſters. e | | | 


2 Chen Ca. If a Man deviſes 40 J. to be paid 7. S. by him to be diſpoſed of in 
198. 


| Party. | 
, NE wh If ons deviſes his Lands to B. in Fee, paying 400 J. whereof 200 J. to 
N be at the Diſpoſal of his Wife, by her Laſt Will, to whom ſhe ſhall think 
fit, and the Wife dies inteſtate, her Adminiſtrator ſhall have this 200 “ 
the Property thereof being abſolutely veſted in the Wife. 


3 Chan. Rep. 1. If Money is deviſed to younger Children, where there are divers | 


HOO and Daughters and a Son, who by Birth is a younger Child, but is Heir at 
rYerIoNs ; 


1 Chan. Rep, AW to A fair Inheritance, he ſhall not be conſidered as a younger Child, : 


224. S. P. fo as to take by the Deviſe. | „ 
2 Chan. Rep. If a Man deviſes Lands to be ſold for the Increaſe of Children's Por- 
211. tions, a Child born ſince the Will ſhall have a Share. | 


2 Vern. 105. 80 where one deviſed 20 J. a-piece to all the Children of his Siſter B 
Garbland and | 


Ae and the Queſtion was whether a Child born after the making of the Will, 
8 8 and before the Death of the Teſtator, ſhould take by Virtue of the Deviſe; 


(a) But if it and the Court decreed it to extend to the after-born Child, the (4) 


had been to Word Children comprehending all. 
the Children 


by Name, Q. Whether a Child born after the making the Will could have taken, vide Dyer 177. Ct 
Lit. 112. ö. | h 


1 Vern. 35. A Man by Will deviſed all his Goods in ſuch a Houſe to G. for Life 


Danvers and and after his Deceaſe to the Heir of F. & aud the Point was whether he | 


Earl of Cla- 


rendon. 4 that 


Mae and ſuch Manner as the Teſtator ſhould by a private Note acquaint him with, E 
Clerk, and dies without ſuch Appointment, this is a good Bequeſt to the 


N 


1 and the Queſtion was, whether the Arrears incurred after the making of 5 


N 
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_ Deviles. : 71 


OY that was Heir of J. S. ſhould take theſe Goods as Deviſee, and the ſaid 

£7 x. Goods go to his Executors, altho' ſuch Heir die in the Life-time of G. or 

Io whether he that was Heir to J. S. at the Time of G.'s Death ſhould have 

77 them; and tho? it was urged that thoſe Goods were only the Furniture of the 

„ capital Houſe, yet my Lord Chancellor was of Opinion that they abſo- 

„ lutely veſt in him that was Heir of 7. S. at the Time of his Death, and 

ES decreed accordingly. 3 EE 5 

5 If one Deviſes his Lands for Payment of his Debts and Legacies, and 2 un 153. 


deviſes 400 l. a- piece to two of his Siſters, and to his third as much as his Wartamane 
Executor ſhall think fit; the third ſhall have 4007. alſo, and be made B 
equal to her other Siſters if the Eſtate will hold out. | 8 
If a Man deviſes the Surplus of his Eſtate to his Grandchildren living at 2 Vern. 710, 
his Death; Grandchildren born after his Deceaſe ſhall not take, for if Muſgrave | 
he had ſo intended it, he would not have reſtrained it to Children living e e | 
at his Death. FT 8 . „„ Few | 
If one deviſes the Surplus of his perſonal Eſtate to the Children of A. 2 Vers. 405 
and B. and neither of them has a Child at the Time of making the Will, % and 
or the Death of the Teſtator, the Deviſe is executory, and ſhall extend 7. ö 
to any Children that A. and B. ſhall afterwards have, and the Children of | | 
each ſhall take per Capita, and not per Stirpes, they claiming in their own | 95 
Right, and not as repreſenting their Parents. bY Do — — 
The Duke of Bolton by Will deviſed in theſe Words, viz. Item, I give 2 Vern. 546, | | 
and bequeath unto ſuch of my Servants, as - ſhall be living with me at the 547. _ a Rp | 
Time of my Death, one Tear's Mages: Per Lord Keeper, Stewards of | N 
Courts, and ſuch who are not obliged to ſpend their whole Time with their 1 8 | 
Maſter, but may alſo ſerve any other Maſter, are not Servants within the | | 
Intention of the Will ; but I will not narrow it to ſuch Servants only that | 
lived in the Teſtator's Houſe, or had Diet from him. 3-0 | 


\ 


6 — 


(1) Df Executozy Deviſes of Lands of Jnhe- 
ritance : And herein of Contingent Re- 
mainders, and croſs Remainders, as far as 
they relate to this Place. - 1 5 


A N (a) Executory Deviſe is defined a future Intereſt, which can- 4% Eq. 186 
not veſt at the Death of the Teſtator, but depends upon ſome Con- (a) Ofc 
tingency which muſt happen before it can veſt. ET there are 


| | | OY” . _ three Kinds. 
1. Where the Deviſor departs with his whole Fee-Simple, but upon ſome Contingency qualifies that 
Diſpoſition, and limits a Fee upon thar Contingency, which is now in Law, as appears by 1 Brook 
234. Dyer 33. Vaugh. 271. Ard was firſt advanced in the Caſe of Hind and Lyon. 19 Eliz. 3 Leon, 
64, per Nottingham. 3 Chan. Caſes, in the Caſe of the Duke of Norfolb. Second Sort is when the Deviſor 
gives a future Eſtate to ariſe upon a Contingency, but does not part with the Fee at preſent, but ſuf- 
fers it to deſcend to his Heir, as a Deviſe to the Heirs of F. S. till he ſhall have one, c. and theſe 
have been frequent. Of the third Sort are Leaſehold, Intereſt, or Terms for Years, for which wide 
infra Letter K, and 1 Salk. 226. CE | | 


To underſtand this Doctrine, it muſt be obſerved as an eſtabliſhed Rule, Dyer 41. 
that a Fee cannot be limited on a Fee; as if Lands are limited to one and 19. 85. 
his Heirs, and if he dies without Heirs, that ſhall remain over to another, 4 125 * 
this laſt Limitation is void; fo if Lands are given by Deed to one  L:. 19. 
and his Heirs, ſo long as J. S hath Iſſue, and after the Death of FJ. S. Poph. 34. 
without Iſſue, to remain over to another, this Remainder is likewiſe void, 2 Nl. Rep. 
| becauſe the firſt Deviſce had a Fee, tho' it was a baſe and determinable Ga 255 
or Life, Tie. | Yet 
ether he . | 7 


* 

4 4 

* 4 
5 
{ 
8 
15 


| - 


; 0 Chan. Ca. 9. 
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72 f De viles. 
Co. Eli. 203. Yet, in a Will ſuch Limitations may be good upon a Contingency, that 
1 Rol. Abr. may happen within the Compaſs of a Life or Lives in (a) eſſe, or nine 
% Months after the Expiration of a Life, or (Y) a reaſonable Number of 


Dy 2 4+ | . F . R 

. 3 Years; for theſe tend not to a (c) Perpetuity, which is ſo odious in Law; 
Candles muſt but this not by Way of direct (4) Remainder, but by Way of Exe- 
be lit, and -catory: Depri. : 1 2 


burning out 5 | 8 N 
at the ſame Time, er Teviſden. — (b) As (c) the Caſe of Gardiner and Sheldon does, which therefore 


has been denied to be Law, which vide in Vauph. 271. "Thar 20, nay 3o Years have been thought a rea- 
ſonable Time. 1 Salk. 229. (4) Where-a contingent Eſtate is limited, and depends upon a Freehold. 
which is capable of ſupporting a Remainder, it ſhall never be conſtrued to be an executory Deviſe, 
but a contingent Remainder. 2 Sand. 380. Purefoy and Rogers. 3 Lev. 434. S. P. Carth, 319. 


— 


As if Tenant in Fee-ſimple deviſes his Land to A. and his Heirs, and 
if he dies without Iſſue in the Life of B. then to B. and his Heirs; tho 
this be a Limitation of a Fee- ſimple upon a Fee; yet, becauſe, the Re- 
mainder to h. muſt veſt upon a Contingency, which will fall in a Life, 
it has been held good as an executory Deviſe. __ 5 


{e)Reported So in the celebrated Caſe of (s) Pell and Brown, where one having 


5 three Sons, A. B. and C. by his Will in Writing deviſes Lands to B. his 

© ſecond Son, and his Heirs for ever, paying 20 l and if B. dies without 

Palm.131., Iſſue, living A. then A. to have thoſe Lands to him and his Heirs for 

2 Rol. Rep. ever; B. enters and ſuffers a common Recovery to the Uſe of himſelf 

wy 4 171 Auel his Heirs, and then deviſes thoſe Lands to 7. S. and his Heirs, and 

Vareb. 252. dies without Heirs, living A. and it was adjudged, firſt that B. had a 

Fee-ſimple, and yet the Limitation to A. good, as an executory Deviſe in 

Fee; for it was to happen within the Compaſs of a Life; and therefore 

if B. died with Iſſue, living A. or without Iflue, after the Death of A. 

then this future Intereſt was never to ariſe; ſecondly it was adjudged _ 

that this being a meer collateral Poſſibility was not bound by the Re- 

covery ; for it had not Exiſtence at all when the Recovery was ſuffer- 

ed; and therefore the Recompence in Value could not extend to it; be- 

ſides, to allow the particular Tenant to deſtroy any ſuch future Intereſt 

would be the Means of fruſtrating the moſt commendable Intentions of a 

Deviſor, providing for his younger Children, or for the Payment of his 

Det; B& 8 CL 3 . | 

15er 127. One by Will deviſes Lands to his Mother for Life, and after her 

in Margine. Death to his Brother in Fee; provided that if his Wife (being then en- 

fient) be delivered of a Son, that then the Land ſhall remain to him in Fee, 

and dies, and the Son is born; and it was held that the Fee of the Brother 

ſhould ceaſe and veſt in the Son by Way of executory Deviſe upon the 
happening of the Contingency. 8 „ 

Palm. 135. One having Iſſue A. his only Daughter and Heir apparent, by Will 

Dyer 33. deviſes Lands in D. to her and her Husband, and her Heir, upon Con- 

e gre dition that they ſhould aſſure Lands in Fee to his Executors and their 

Cro. Fac. 592. Heirs, to perform his Will; and if they failed, then he deviſed the ſaid 

Lands in D. to his Executors and their Heirs, and died, and it was ad- 

(f)Soifa Judged to be no Condition; () for then by the Deſcent to the Daughter 

Deviſe of being Heir, it would be deſtroyed; but it was held a Limitation, or an 

Borough- executory Deviſe to his Executors, in Caſe the Aſſurance was not made, 

Engliſh and that they might, for Breach thereof, enter and ſell; for tho? a Fee 
Lands had "A | : ; 

been to the Cannot be limited upon a Fee abſolute, yet upon a Fee determinable it 

eldeſt Son, may, and enures as a new original Deviſe to take Effect when the firſt 


paying ſuch Deviſee failed to make the Aſſurance. 
a Sum to the | 7 | 
younger Sons, and in Default of Payment that the Land ſhould go to them and their Heirs, tho” the 
Word Paying in a Will amounts to a Condition, yet becauſe that muit deſcend to the Deviſee as Heir, 
and no one elſe can take Advantage of his Default, ir muſt be an executory Deviſe, to veſt in Default 


of Payment by the eldeſt, 3 Co. 21. a. Cro. Elix. 833. Hainſworth and Pretty. 
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Heirs of her Body, and that ſuch Heir ſhould live till 14, was doubted; 


a new Deviſe to take Effect after her Death, and is not as a Remain- 


married B. by whom ſhe had Iſſue C. and D. deviſes Lands to his Siſter Tyler and 


Deviles. . 73 


If A deviſes Lands to B. for five Years from Michaelmas following, Co. El. 878 
the Remainder to C and his Heirs, this is a good Remainder, altho' it 
cannot veſt before the particular Eſtate begins, and the Freehold cannot 
be in Expectancy, for in the mean Jime the Fee ſhall deſcend to the 
Heir. 8 | | 
One deviſes Lands to his Wife till his Son came to the Age of 21 2 Rol Rep. 
Years, and then that his faid Son ſhould have the Lands to him and 9” . 
his Heirs, and if he dies without Iſſue before his ſaid Age, then to his e 
Daughters and her Heirs, this is a good contingent or executory Deviſe 
to the Daughter; if the Contingency happens, and in the mean Time 
the Fee deſcends to the Son as Heir; and if he lives to 21, tho' he after 
die without Ifſue, or leaves Iſſue, tho' he die before 21, yet the Daughter 
is not to have the Lands, becauſe he is to die without Iflue, and before 
21, or elſe the Daughter cannot take. %% 

But where one having Iſſue three Sons, A. B. and C. deviſes to his Son (ro. Car. 187. 
A. after the Death of his Wife, to him and the Heirs of his Body law- Spalding and 
fully begotten in Fee- ſimple; and if he die in the Life-Time of my Wife, Salding. 
that then my Son C. ſhall be his Heir, and dies, A. hath Iſſue, and dies, 
in the Life-Time of the Wife; and it was adjudged that the Iſſue ſhould 
have the Land after the Death of the Wife, and not C. for it was in Ef- 
fect a Deviſe to the Wife for Life, Remainder to A. in Tail, Remainder _ | | 
to C. in Fee, upon the Contingency of A. dying in the Life of the Wife, | ] 
and does not abridge the Eſtate-Tail, expreſly given .4. by his dying in 


the Life of the Wife. | e | 
Baron and Feme being ſeiſed of a Copyhold, to them and the Heirs 1 Lev. 135. ] 
of the Baron; he ſurrenders it to the Uſe of his Will, and then deviſes it Cutler and 


to the Heirs of the Body of the Feme, if they attain the Age of 14, %. „ | 
and dies without Iſſue, and then ſhe marries a ſecond Husband and has | 


Iſſue that attains the Age of 14, and then ſhe dies; and whether this was 
a good Deviſe, by reaſon of the double Contingency, /c:licet, the having 


but it was admitted that if the Deviſe was good, it muſt be by Way of 
executory Deviſe, which is allowable, when to take Effet within the 
Compaſs of a Life, but not after a Dying without Iſſue; for that tends to 
a Perpetuity, and it cannot take Effect by Way of Remainder ; for it is 


der joined to her Eſtate ; but the Court being divided upon the Point of 
the Contingency, it was agreed to be adjourned into the Exchequer Cham- 
ber, and the Reporter ſuppoſes the Parties agreed afterwards, for he 
heard no more of it. = - 


If a Man having only one Siſter and Heir, who had Iſſue 4. and after 2 Mo 28g, 


until C. attains 21, and after C. attains that Age, to C. and his Heirs ; 39% 
and if C dies before 21, then to the Heirs of the Body of B. and their 
Heirs, as they ſhall attain their reſpective Age of 21, and dies, C. dies 
before 21, living B. and after B. dies, D. either as Heir of C. in whom 
the Fee was veſted, or as Heir of the Body of B. (though he could 
not be ſo during the Life of B.) being of Age after the Death of B. ſhall 
have the Eſtate by Way of executory Deviſe, and not the right Heir of 
the Deviſor. DES 3 
If A. hath Iſſue two Sons, viz. B. and C. and deviſes Lands to B. 1 Tov. 15 | | | 
tor Life; and if he dies without Iſſue living at his Death, that then the H and 
Fee ſhall remain to the Heirs of B. for ever, by which Deviſe B. has only Fn. 


| 
an Eſtate for Life, the Remainder to his Heir not executed * and. tho? | 


the Reverſion deſcended in B. as Heir of A. yet it drowned not the 
Eſtate for Life, againſt the expreſs Deviſe and Intention of the Will, but 
left an Opening, as it was termed, for the Interpoſition of the Remain- 


der, when it ſhall happen to interpoſe between the Eſtate for Life and I 


Vol. II. EPS © the 


WW. the Fee; and that this being a contingent Remainder, and not an execu- 
* tory Deviſe, was barred by the Recovery ſuffered by B. 
1 2 Sand. 350. If one deviſes Lands to his Wife for Life, and it ſhe hath a Son, and 
13 | Prrefoy and cauſes him to be called by the Chriſtian and Surname of Sampſon Shelton, 
j Rogers then after her Death deviſes the ſame to her Son, and if he die before 21, 
| 5 to the right Heirs of the Deviſor, and dies; and after the Wife marries 
| Broughton, by whom ſhe has a Son, which ſhe cauſed to be chriſtened 
Sampſon Shelton, &c. the Deviſe is good by Way of contingent Remainder, 


mited, and depends upon a Freehold, which is capable of ſupporting a 


tingent Remainder, adjudged ; and that the Reverſion deſcending to the 
Heir of the Deviſor till the Contingency happened by the Bargain and 
5 Sale, and Fine thereof, by the Heir of the Deviſor to B. and his Wife, 
15 : 1 85 and their Heirs, before the Birth of their Son, the contingent Remainder 
118 was deſtroyed. Sn 
* 1 Salk. 226. A having two Sons, B. and C. deviſed Lands to B. for 50 Years, if 
/ S and he ſhould ſo long live, and for my Inheritance after the ſaid Term I de- 
5 4 Mod. 255. viſe the ſame to the Heirs Males of the Body of B. and for Default of 
1:08 =: : 8. Ci " ſuch Iſſue then to C. and the Court reſolved, 1/2, that B. had not an 
i188 1 Eſtate-Tail by Implication upon the Words without Iſſue, becauſe the De- 
| viſor had given him an Eſtate for Years by expreſs Words, and the Court 
"= | cannot make ſuch a Conſtruction againſt expreſs Words, when thereby 
Fl they would drown the Eſtate for Years, and make an Eſtate of Inheritance. 
Wh - 24ly, The Court held this Deviſe to the Heirs Males of the Body of B. 
1 to be void in its Creation for Want of an Eſtate of Freehold to ſupport 
it; and they ſeemed not to think it an executory Deviſe, becauſe it was 
limited as a Remainder, and becauſe it was limited per Verba in Preſenti; for 
if one deviſes his Eſtate to the Heir of 7. $. and 7. S. is living, the De- 
viſe ſhall not be conſtrued an executory Deviſe, and ſuch Deviſe is there- 
fore void; but if it were to the Heir of J. S. after the Death of F. S. 
that is good as an executory Deviſe. 34ly, The Court held the Limita- 


its Creation, becauſe 7h is now dead without Iſſue. 47hly, The Court 


Limitation, then the next Remainder limited to C. took effect preſently. 
1 Saſk. 229. Al. ſeiſed in Fee deviſed to Truſtees for 11 Years, and then to the firſt 
Scatterwood Son of A. and the Heirs Males of his Body, and ſo on to the ſecond, 
and Edge. third, Cc. Sons in Tail Male, provided they the ſaid Sons ſhall take on 
them my Surname; and in Caſe they, or their Heirs refuſe to take my 
Surname, or die without Iſſue, then I deviſe my Land to the firſt Son 
of B. in Tail Male, provided he take my Surname; and if he refuſe or 
die without Iſſue, then to the right Heirs of the Deviſor; A. had no 
Son at the Time of the Deviſe, and died without Iſſue, and B. had a Son 


Deviſor ; the whole Court agreed that the Deviſe to B. was not a con- 
tingent Remainder, becauſe of the precedent Eſtate for Years, which 


of Treby, C. J. and J. Powel, that it could not be good as an executory 
Deviſe, if it were conſidered as a Deviſe to the Heirs of A. being li- 
mited per Verba in Preſenti; but Blencow juſt held that the Deviſe to 
the Son of A. was future, for he ſuppoſed the Jeſtator knew that 4. 
had no Son, and the rather becauſe he does not name him, but it was 
adjudged in C. B. and affirmed in B. R. that the Remainder to C. was 

good, and veſted in him. . 
3 Co. 19, 2: A Man deviſed Lands to his Executors till his Son ſhould come of 
2 1 + Age, and when his Son ſhould come of Age, then he ſhould enjoy it 
Remainaers, for him and his Heirs, this is a Remainder executed in the Son, and 
not in Cont.rgency, for the Words «her ard then in this Caſe only de- 
I note 


0 
* | but not by Way of executory Deviſe, for when a contingent Eſtate is li- 
| | 


Remainder, it ſhall never be conſtrued an executory Deviſe, but a con- 


tion to the Heirs of B. was become void by the Event, whatever it was in 


ee ey ny Wear 41g > 


held that if the Remainder to the Heirs Males of B. was void in Point of | 


who was living at the Time of the Deviſe, who took the Surname of the | 


could not ſupport it; it appears likewiſe by the Caſe, to be the Opinion 
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note the Time when the Remainder is to execute, and will no more make 
the Remainder contingent than in the common Caſe, when a Leate 1s 
made for Life or Years; and after the Deceaſe of the Tenant for Life, or 
the Expiration of the Term for Years, then to remain to another ; for 
tho' the Words be ter the Term it ſhall remain, yet it is a preſent and 
not 2 contingent Remainder, for where Words rcfer to that which mutt 
nceds happen, there ſhall be no Contingency. | 


LI . 


A. having Iſſue five Sons, (his Wife being erſient with a fixth) deviſed py. IX 
two Thirds of his Lands to his four younger Sons, and the Child % Len- Eb. 33. 
tre ſa Mere, if it were a Son, and their Heirs; and if they all die without - 
Iſſue Male of their Bodies, or any of them; that the Lands ſhall revert 
to the right Heirs of the Deviſor; by this Deviſe the younger Sons arc 
Tenants in Tail in Poſſeſſion, with croſs Remainders over to each, and 
no Part ſhall revert to the Heirs of the Deviſor, till all the younger Sons 

A Man having two Sons deviſed Part of the Lands to one of them and Cy. Fac, 695. 
his Heirs, and the reſt to the other and his Heirs, and further Wills that 
the Survivor ſhall be Heir to the other, if either dies without Iſſue; by 
this the Deviſees are Tenants in Tail, with Remainder in Fee executed of 


each other's Part. 

But where a Man having three Sons, and ſeiſed of three Houſes, de- Go. Far. 655. 
viſcd a Houſe to each Son and his Heirs, with this Proviſo, that if all C ert aud 
his ſaid Children ſhall die without Iſſue of their Bodies lawfully begotten, —— 
that then all his ſaid Meſſuages ſhall remain over, and be to his Wife and 
her Heirs; and it was held in this Caſe, that theſe Words did not raiſe any 
croſs Remainders, but that at the Death of any of the Sons his Houle 
ſhould go immediately ro the Wife; and tho' a croſs Remainder may 
be by Implication where Lands are limited to two, yet they cannot riſe 
where three or more Houſes are limited to three, (a) without expreſs (a) No Croſs 
Limitation. | | : . Remainders 


5 | : 8 | can be cre- 
ated by Implication in a Deed, nor by Will between three or more, unleſs the Words of the Will do 


plainly expreſs the Intent of the Deviſor to be ſo; as where Black Acre is deviſed to A. White Acre 
to B. Green Acre to C. and if they die without Iſſues of their Bodies, vel alterius eorum, then to re- 


mw, G. J. by Reaſon of the Words alterius eorum, there ſhall be croſs Remainders. 1 Vent. 224. per 
ale. C. . | 


A. being ſeiſed of two Meſſuages, and having a Son and two Daugh- Berdl. 212. 
ters by ſeveral Venters, deviſed one Meſſuage to B. his Daughter in Der 329. 
Fee, and another Meſſuage to C. his Daughter in Fee; and if C died be- ow tA * 
fore her Age of 16 Years, B. then living, then her Part to go to B. in Caſe. 
Fee; and if B. died without Iſſue, then both the Meſſuages ſhall go to his 
Son in Fee; B. died without Iſſue, and her Part went to the Son, and 
not to the ſurviving Daughter, becauſe the laſt Clauſe created no croſs 
Remainders. . To | 


(K) Df 


ju aged by fore his Death 
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( Of Executozy Deviſes of Terms fo2 
Dears: And herein of the Limitation of 
the Truſt of a Term as far as it relates to, 

and agrees with a Deviſe thereof. 


5 F a Farmer deviſes his Term to A. for Life, the Remainder to another, 
Cro. Car. 198. 


Bol. 4 tho* A. has the whole Eſtate, (for that is in him during his Life) and 
610. "ſo no Remainder can be limited over at common Law, yet it is good by 
8 Co. 94. Way of (a) executory Deviſe. 
(a) The : 


reat Queſtion in theſe Caſes was, whether the Diſpoſition of the Term to a Man for his Life was not 
uch a total Diſpolicion of it, that no Remainder could be limited over, it being in the Eye of the 
Law a greater Eſtate than for any Number of Years; and this was reſolved in the Affirmative in the 
Reign of 6 E. 6. Dyer 74. by all the Judges of England ; but this Reſolution ſeeming very ſevere, and 
againſt natural Juſtice, that a Man ſhould be hindred from making Proviſion for his Family, and the 
Contingencies of ir, occaſioned a contrary Reſolution. 19 Eliz. Co. Lit. 46. Dyer 35- For the Judges 
obſerving the good Effect ſuch Limirations by Way of Truſt had, which were allowed in Chancery, 
permitted Farmers to diſpoſe of their Leaſes in the ſame Manner by Laſt Will; and then the Chan- 
cery, the better to fix them in it, allowed of Bills by the Remainder, to compel the Deviſee of the 


particular Eſtate to put in Security, that he in the Remainder ſhould enjoy it according to the Li- 


mitation ; but when they perceived that this multiplied Chancery Suits, they reſolved that there was 
no need of that Way. 10 Co. 47. 4. 52. b. 1 Sid 451. But that the particular Deviſee ſhould not have 
Power to bar the Remainder Man; ſo that the Law has been long ſettled, that executory Deviſes of 
Terms for Years are good, provided the Contingency is to happen within a Life, or 20 Lives, all in 


eſſe; for then there can be no Tendency to a Perpetuity, which was the great Miſchief apprehended 
from theſe Kinds of Limitations. Abr. Eg. 191. 1 8 85 | | 


na. the So if A. poſſeſſed of a Term for Years deviſes it to B. his Wife for 18 


612. Cort. Years, and after to C. his eldeſt Son for Life, and after to the eldeſt 
ton and Iſſue Male of C. for Life, tho? C. had not any Iſſue Male at the (5) Time 
Heath, ad- of the Deviſe, and Death of the Deviſor; yet if he had Iſſue Male be- 


„ this Iſſue Male ſhall have it as an executory Deviſe; 
and Berkley for altho' it be a Contingency upon a Contingency, and the Iſſue not in 


on a Re- efſe at the Time of the Deviſe; yer in as much as it is limited to him 
ference out but for Life it is good, and all one with (c) Manning's Caſe. 
of Chancery. - | e 


(b) If 4. poſſeſſed of a Term, deviſes it to B. his Wife for Life, and after her Death to his 
Children unpreferred, and after B. dies, C. then being the only Daughter of 4. ſhall have it; for an 
executory Deviſe, that hath a Dependance on the firſt Deviſe, may be made to a Perſon uncertain, 
1 And. 60, 61. (C) Where a Ter mof 50 Years was deviſed to B. after the Death of C. and that C. 
ſhould have it during his Life, it was adjudged that this was a good Deviſe of as much of the 
Term as remained at the Death of C. 8 Co. 95. Matthew Manning's Caſe. CI OE, 


Cro. Car. 167- But if A. deviſes his Term to his Wife for her Life, and after her De- 
Fas Abr. ceaſe to B. his Son; and if B. die without Iſſue, then to C. adjudged 
1 § 456. that this Deviſe to C. after the Death of B. without Iſſue, was void; or 
Cro. Fac. 461. ſince it could not veſt while B. had Iſſue of his Body, the Deviſe is 
4 Inſt. 87. no more than to B. and the Heirs of his Body, which without Doubt 
y TT: ca. had been void; for tho* Men preſumed on the Judges when they firſt 
8 allowed of Remainders of Terms after Eſtates for Lives, and endea- 
voured to bring Remainders upon Eſtates-Tail within the Reaſon of 
theſe Reſolutions and Conceſſions ; yet the Courts would never endure 
thoſe Remainders, becauſe 'tis too Foreign and Diſtant to expect them 
after the Man's Death, without Iſſue, and if they were allowed of, would 
make a direct Perpetuity, which is an undeniable Reaſon againſt any 
Settlement, for *tis againſt the Nature of human Affairs ſo to ſettle 


an Eſtate in a Family, that upon no Contingency or Revolution of For- 
tune the Owner fall have Power over it. 


1 Therefore | 
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Therefore the Deviſe to B. in the above Caſe is an abſolute Diſpoſition 


of the Term to him, and veſts it totally in him, and at his Diſpotal, and; = 8 


ſhall go to his Executors during the Continuance of it, and ſhall never for 611, 831. 
Default of Iſſue of his Body revert to the Executors of the Deviſor. But wi 

; . ; Gy | 10 Co. 87. 
Leonard Lovie's Caſe, and 1 Sid. 37. which ſeem contra, but have been denied to be Law, 5 Chan. Ca 
6, 10. | TOs | 


If one poſſeſſed of a Term deviſes it to his Wife for Life, the Remain- 1 Lev. 290. 
der to his firſt Son for Life; and if he dies without Iſſue, to his ſecond end 
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Son, Oc. the Remainder to the ſecond Son is void, for the Remainder of 1 
a Term cannot depend upon a Poſſibility ſo remote, as the Dying without 14. S. C. 

> Iſle; altho' it was objected that the Deviſe was not to the firſt Son and 

his Iſſue (in which Caſe it was agreed it ſhould go to his Executor) but 
it was given to him for Life only, with an executory Deviſe to the ſecond 
Son, upon the Contingency of the firſt's not having Iſſue at the Time of 

. his Death. | 5 


* 


If a Man poſſeſſed of a Term for Years deviſes it to D. his Wife for Co. Fac. 459. 
Life, and after to . his eldeſt Son, and his Aſſigns, and if he dies with- CH and | 
out Iſſue then living, to Z. this being a perpetual Limitation by Intend- 2 1 
ment of Law is void; and if Men ſhould be admitted to make ſuch De- 336. 8. C. 
viſes, there would not be any End of them, nor any Certainty. - : 88 15. 
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1 Rol. Abr. 612, 613. S. C. 1 Mod. 52. cited, and Sid. 37. cited. And in 3 Chan. Caſes 1, Ec. In the 
Duke of Norfolk's Caſe, where it is denied to be Law; and in 1 Salk. 225. Carth. 266. denied io be 
Law; and that the eſtabliſhed Law in Caſes of this Nature is the Duke ot Norfolk's Caſe. 


A. having Ifſue ſeveral Sons (the eldeſt an compos) created a Term for 3 Chan. Ca. 
Years, and by another Deed declared the Truſt thereof to his ſecond Son, , 2, Ce de- 
> and the Heirs Males of his Body, Remainder to his other Sons; provided 2 77 

E 3 | : 5 | 4p : ord Not- 

tdhat if his eldeſt Son died without Iſſue, or not, leaving his Wife enſieut tingham, but 
= with a Child, living the ſecond Son; ſo that the Earldom of — de- reverſed by 
ſcended on the ſecond Son, then the ſaid Term to remain to the third North Lord 
Sion and the Heirs Males of his Body, with like Limitations to the other PR 
W | | . Bees 1 Vern. 163. 
> Sons; the eldeſt Son died without Iſſue, living the ſecond, and this Li- 


l But upon an 
mitation to the third Son was held good. Appcal to 


| | 5 2 95, the Houſe of 
Lords, North's Decree was reverſed, and Nottingham's eſtabliſhed, 1 Chan Ca. 53. And has been 


Term are governed alike. 1 Vern. 234. Pollexfen 15 to 50. 


If a Man poſſeſſed of a Term deviſes it to his Son ; and if he dies un- 3 Lev. 22, 23. 
married, and without Iſſue, to his Daughters; and if his Son be married, Gibbons and 
and has no Iſſue then living to enjoy it, then after the Death of his Son's ert b | 
Wife he deviſes it to his ſaid Daughters; the Deviſe to the Daughters is _— 
void, being a Limitation after the Death of their Brother without Iſſue; it does not 
for it is not to be taken (as objected) that the Dying ſhould be without ſeem to be 
Iſſue living at his Death, and fo the Contingency to happen within the Kan und 


Compaſs of a Life; and if it ſhould be intended of ſuch dying without . penn 1 


lſſue, yet the Court held it would be void, according to Child and and Corniſh, 
Bayly's Caſe; for tho' ſuch a Deviſe hath prevailed in Caſe of an Inhe- 1 Rol. Abr. 
ritance, as in Pell and Brown's Caſe; yet it hath not yet prevailed in %* 


Caſe of a Term; and the Court ſaid they would not extend the Deviſes 28 | Fa, 
of Chatrels to make Perpetuities farther than they had been. 43561. a Caſe 


555 | _- -_cired where 
4. poſſeſſed of a Term for Years deviſed it to his Wife for Life, and then that F. his Son 
Mould have the Occupation thereof as long as he had Iſſue; and if he died without Iſſue unmarried, 
in the ſame Manner to another Son, the Remainder over; this Remainder upon the Death of the Son 
unmarried was adjudged good; for here the Limitation is, if he dies without Iſſue unmarried, then 
= the Remainder over, which is upon the Matter, if he dies within the Term unmarried, for he cannot 
* have Iſſue, unleſs he marries; and this is a Poſſibility which the Law will expect, becauſe it will hap- 
pen in a Life; and there is no Difference between the Occupation or Uſe of a Term, or the Profits 
I _ 200, 0nd the Land itſelf, or the Leaſe or Farm; for a Deviſe of any of them will carry the 
= TWOUOIC Intereſt. 
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ever ſince admitted to be Law; and note that executory Deviſes and Limitations of the Truſt of a 


this Cale, for 


ry 


| 


De viles. 
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1 Salk, 225. 
Lamb and 
Archer. 
Carth. 266. 
8. . 

2 Vern. 151. 
Martin and 
Long. 


Abr. Eq. 193. 
Fletcher's 
Caſe. 


If a Term is deviſed to A. and the Heirs of his Body; and if A. die 


without Iſſue, living B. then to B. this is a good Limitation, the Con- 


tingency ariſing within the Compaſs of a Life. e 

A. deviſes to his Son, his Executors, Adminiſtrators and Aſſigns for 
ever, a Leaſehold Eſtate; but if he died before 21 without Iſſue, in that 
Caſe he deviſes it over to his Brother; and the Queſtion was whether the 
Remainder over was good ; it was objected that it was a Perperuity, for 
that the Remainder depends on the Son's dying without Iſſue; for if he 
die before 21, tho? he leaves a Child, and that Child afterwards dies 
without Iſſue, the Son may be ſaid be dead before 21 without Iſſue, yet 
the Court held the Remainder Good. | 

One F. being poſſeſſed of a Term for Years deviſes it to his Wife for 
Life, and after her Death to R. F. for her Life, and after her Death to 
J. E and his Children, and then deviſes in this Manner; and if it ſhall 
happen the ſaid 7. E to die before the Expiration of the ſaid Term, not 


having Iſſue of his Body then living, then to go over to the Plaintiffs 


for the Reſidue of the Term; the Defendant's Title was by an Aſſign- 
ment of R. E and T. F of all their Eſtate, Right, Title, and Intereſt ; 
R. F. was dead, and T. E. died without Iflue ; and the Plaintiff brought 
his Bill ro have an Aſſignment of the Term, purſuant to the Will; all 


that was inſiſted upon, for the Defendant to difference this Caſe from the 


Duke of Norfolk's of a Term, and of Pell and Brown's Caſe of a Fee 
was, that this Contingency of his dying without Ifſue was not confined to 
his own Death; but that the Words then living ſhould relate to the 
Words before the Expiration of the Term, and ſo this went farther than 
any of the Caſes had ever yet been carried; for he might have Iſſue for 
ſeveral Generations; and yet if ſuch Iſſue failed at any Time before 
the Expiration of the 'Term, then it was to go over, and this in a long 
Term tended plainly to a Perpetuity ; and therefore ought not to be al- 
lowed but by the Deviſe to Z. F. and his Children; and the ſubſequent 
Words, and if he die without Ifſue, the whole 'Term and Intereſt was 
veſted in him, and he might diſpoſe thereof as he thought fit, and it 
could not be reſtrained by the Words hen living, which related only 
to the Words before the Expiration of the Term, and ſo the Remainder 
over to the Plaintiff void. But for the Plaintiffs it was argued and de- 
creed, that the Remainders to them were good by Way of executory De- 
viſe, and that the Words then living muſt relate fo the Time of his 
Death ; for otherwiſe there would be no Difference between this and the 


common Limitations of a Term to one, and the Heirs or Iflue of his 


Body; and if he dies without Iſſue, the Remainder to another, which is 


void; for there it muſt likewiſe be intended if he die without Ifſhe be- 


Abr. Eg. 193, 
194. Tar; ett 
and Gant. 
Vide 2 Verr . 


fore the Expiration of the Term, or during the Term; ſince after the 
Expiration of the 'Term he can limit no Remainders over, becauſe 
nothing remains then to be limited ; but here it being limited over upon 
this Contingency, if he die without Iſſue then living, v7z. at the Time of 
his Death, it is good, becauſe this Contingency muſt happen within one 
Life, or not at all ; for upon his Death it will be certainly known whe- 
ther he leaves Iflue or not; if he does, the Contingency cannot take 
Place ; if he does not, then it may ; and this being to happen within the 
Compaſs of a Life is good as an executory Deviſe, and differs in nothing 
from the Duke of Norfoll's Caſe, fave only that there it was by Provi/s ; 


and alſo upon the Death of another Perſon without Iſſue then living; and 
here it is upon his own Death, which makes no Manner of Diffe- 


rence. 

A Man poſſeſſed of a Term for 31 Years deviſes it to this Son H. 
during his Minority ; and if he attains to his Age of 2x Years, then to 
him during his Life, if the Term ſhall fo long continue, and no longer, 


43, 195. Th: Caſe of Peacock and Sooner, and 2 Vern. 668. Webb and Webb, and Abr. Eg. 362. 
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but to make ſuch a Conſtruction in the Caſe of a Term, which cannot 


55 De viſes. 


a 


and after his Death, to ſuch of his Iſſue to whom he ſhall deviſe it; but 
if he die without Iſſue, then to his other Son E. for the Reſidue of the 
Term; H. afterwards died without Ifſue, or without making any Diſpo- 
fition of the Reſidue of the Term; and the only Queſtion was, Whe— 
ther Mithe Words of this Will the whole Term did not veſt in H. and 
ir Was decreed,. that it did not; for the Words die without Die have a 
% fold Meaning, either without Ifſue at the Time of his Death, or 
ar flue, whenever the Iſſue fails; and tho' in Caſe of an Inheri- 
n Hands are deviſed to one, and if he die without Iſſue, the firſt 


ſhall take in a Courſe of Deſcent to all ſucceeding Generations; 


cöttie to the Iſſue by Deſcent, is unneceſſary; and therefore in ſuch Caſe 
the other Conſtruction of the Words, which is moſt natural and obvious, 
ſhall take Place; and it ſhall be intended only, if he die without Iſſue 
living at the Time of his Death; and conſequently the Dying without 


Iſſue being confined within the Compaſs of a Life, hinders not the Re- 
mainder over, but it may well take Place by Way of executory Deviſe, 


according to former Reſolutions. 


(I) Of vord Deviſes: And herein, 


"tu Ok deviling what the Law already gives, oz what 


the Policy of the Law will not admit. 


| Ltho' the Judges are favourable in their Conſtructions of Wills, that 


if poſſible, the Intention of the Teſtator may prevail; yet where 
the Teſtator makes the ſame Diſpoſition of his Eſtate as the Law would 
have done, had he been ſilent, or where his Diſpoſition is made in ſuch 
genera! Terms, that his Intention is altogether doubtful and uncertain, 
and cannot be collected from the Words of the Will; or where the Te- 
ſtator is eſtabliſhing a Settlement againſt the Reaſon and Policy of the 
Law; in theſe Caſes the Judges have thought fit to reje& the Will. 
Therefore if a Deviſe be made to J. S. and his Heirs, who is Heir at 1 Rel. Abr. 
Law to the Deviſor ; this is a void Deviſe, and the Heir ſhall take by 626. 


Deſcent, as his better Title; for the Deſcent ſtrengthens his Title by _ 30. 


low. 545. 


Taking away the Entry of ſuch as may poſſibly have Right to the Eſtate; 
whereas if he claims only by Deviſe, he is in by Purchaſe. 


So if a Man deviſes Lands to his Wife for Life, Remainder to F. &. 


who is Heir at Law in Fee; this is a void Deviſe to J. S. becauſe after 


the Diſpoſition of the particular Eſtate, the Reverſion would have come 
to him by Deſcent, as Heir at Law, | 


A. ſeiſed of Lands on the Part of his Mother, deviſes them to his Ex- 
ecutors for ſixteen Years, for Payment of his Debts, and after deviſes 


tained, the Heir of the Part of the Father might in the End inherit, 
which he could never do if the Deviſe be rejected; yet they adjudged 
the Deviſe to be void, becauſe there is no Alteration made in the Te- 
nure of the Eſtate; nor is the Quality thereof any wiſe altered; but 
whether the Deviſee takes either by Deſcent, or the Will, *tis a Fee- 
imple, and it were but Actum agere to make him take by Will. 


But 


kes an Eſtate-tail by Implication, which ſhall go to his Iſſue, 


2 Leon. 101. 
Baſvole'sCaſe, 
Hob. 30. 
1 Rol. Abr. 
626. Pre ſton 
and Holmes. 


3 Lev. 127. 
Hedger and 
them to his Heir at Law ex parte Materna; this is a void Deviſe to the Row. 


Heir at Law; for tio” it was urged, to ſupport the Deviſe, that if it ob- 


— 


1 Devptles. | 


But where another Eſtate is created by the Will than would deſcend 
to the Heir at Law, or where the Quality of the Eſtate is altered by the 
Deviſe, there the Diſpoſition by the Will ſhall prevail, tho' it be made 
| to the Heir at Law. Thus where a Man had Iſſue a Son and a Daugh- 8 
Hob. 29, 30. ter, and deviſed that his Land ſhould deſcend to his Son, and if he died 1 
Cownden and without Iſſue of his Body, then the Land to go over, c. the Son b Tp 
2 5, this Will took an Eſtate-tail, tho Heir at Law to the Deviſor, derade os 
Gadol. 461. here is an Eſtate-tail created by the Will; whereas a Fee-ſimple would 
1 Rol. Abr. have deſcended; which if the Deviſee were allowed to take, it would 
610. make the Remainder over void. . | 
3 Lev. 121. So where a Man has Iſſue only two Daughters, and deviſes his Lands 
Cro.Eliz.431- to them and their Heirs; this is a Deviſe to the Heir at Law, (for ſo are 
So Some LM bs the Daughters) and yet good, becauſe the Deviſe makes them Jointe- 
"Cole. nants, in which the Survivorſhip takes place; whereas had they taken by 
Deſcent, they had been Coparceners, and therefore the Will altering the 
Quality of the Eſtate ought to prevail. 55 
Hob. 33. A. deviſes his Land to B. for Life, the Remainder to C. in Tail, the 
Perk. 526 Remainder to the next Heir Male of the Deviſor, and the Heirs Male of 
his Body; B. and C. died without Iſſue, the next Heir of the Deviſor | 
was a Daughter, and ſhe was 1 to have the Land by Way of Re- 1 
verſion and Deſcent ; and tho' ſhe have a Son born afterwards, he ſnal! 
not tzke the Land from her. | | 1 | 
Co. Lit. 18. Alſo Deviſes are rejected that are againſt the Reaſon and Policy of the i 
nn hr Law ; hence Deviſes as well as all other Scttlements, which tend to intro- 
* 35: vide ſup, duce a Perpetuity, are void; for Wills, tho* favourably expounded, are 
Let. (I). yet to be conſtrued according to the common Rules of the Courts of 
Law and Equity; therefore a Deviſe to 7. S. and his Heirs, the Re- 
mainder to F. D. and his Heirs, is void, becauſe the Law in no Caſe 
will allow a Limitation of a Fee upon a Fee; becauſe by the Deviſe ro 
7. &. and his Heirs, the Deviſor has transfer'd the whole Eſtate to him, 
and then the Limitation over muſt be void; nor can this Deviſe be good 
by Way of future Intereſt, or a Remainder to veſt upon a Contingency, 
becauſe no Man can ſay when the Heirs of F. & will fail, and to allow 
the Remamore fo D. to be good upon ſuch a diſtant Contingency, is 
to perpetuate the Eſtate in the Family of J. S. to preſerve a Remainder 
in F. D. which probably may never veſt. 
2 Vern. 737- A. deviſed his Manors, Meſſuages, Ec. to the Drapers Company, and 
3 their Succeſſors, upon Truſt, to convey to B. for Life, and to his firſt 
fon, decreed, Son, and all other his Sons for Life, and to their Iſſue Male for Life; 
and for Want of ſuch Iſſue, to J. S. for Life, and to his Iſſue Male for 
Life, Sc. and ſo to a great Number of them for Life, and ſo to convey 
toties quoties; and the Court held this Attempt to make a perpetual Suc- 
ceſſion of Eſtates for Life to be vain and impracticable; however, that 
there ought to be a ſtrict Settlement made, and the Intent of the Teſta- 
tor followed as far as the Rules of Law will admit of, and therefore di- 
rected a Settlement to be made, ſo that ſuch who were in Being ſhould 
be only Tenants for Life ; but where the Limitation was to a Son not in 
Being, there he muſt be made Tenant in Tail Male. | 
— 4 Eg. ns A. deviſed all the Reſt of his Perſonal Eſtate by Leaſes, in 'Truſt, or 
| eg ang otherwiſe, to his three Nephews, A. B. and C. and makes them Execu- 
tors, and wills, that they ſhall give Bond to each other, that in Caſe 
either die without Iſſue of his Body, to leave at their Death all the ſaid 
Chattels and Perſonal Eſtate to the Survivors and Survivor of them; and 
the Bill was to have the ſaid Bonds given, but was diſmiſſed, being an 
Attempt to intail a Perſonalty. — | 


4 2. By 


"= Deviles. ES 81 


>. By Jncertainty in the Deſcription of the Tying 
deviſed, 5 


Deviſes are void and rejected where the Words of the Will are fo ge- 1 Le. 130. 
neral and uncertain, that the Teſtator's Meaning cannot be collected 1 Sid 191. 
from them; and therefore where a Man by Will gave all to his Mother, 3 3 
all to his Mother, twas adjudged that theſe general Words did not carry 11k. 
the Lands to the Mother; for ſince the Heir at Law has a plain and un- | 
controverted Title, unleſs the Anceſtor diſinherits him, it were ſevere 
ind unreaſonable to ſer him aſide, unleſs ſuch Intention of the Teſtator is 
evident from the Will, for that were to ſet up and prefer a dark and at 
beſt a doubrful Title to a clear and certain one. b . 
If one having Lands in Fee, and other Lands for Years, deviſes all Cro. Car. 29 
his Lands and Tenements, the Fee-fimple Lands only paſs ; but if a Man. 
had Leaſes for Years only, and no Fee-fimple Lands, by the Deviſe of 
all his Lands and 'Tenements, the Leaſes for Years pals, for otherwiſe 
the Will would be meerly void. | 1 IZE 
So if a Man being ſeiſed of a Meſſuage in A. and of a Meſſuage and 2 A. 123. 
ſeveral Lands in B. deviſes to F. S. his Houſe in A. with all other his 
Lands, Meadows, Paſtures, with all and ſingular their Appurtenances 
whatſoever in B. yet the Houſe in B. ſhall not paſs; for tho' by a Feoff- 
ment or Leaſe of Lands in D. Houſes will paſs, becauſe to be taken moſt 
ſtrongly againſt the Feoffor, Oc. and the Land paſſing, the Houſe 
thereupon muſt alſo paſs; yet Wills are to be taken according to the 
Intention of the Deviſor; and when he deviſes his Houſe in A. and 
Lands in B. it cannot be preſumed that he would have more paſs than 
by the Words is expreſſed. _ „„ „ . 

If a Man is ſeiſed of Lands in a Vill, and in A. and B. two Hamlets Dyer 261. 
within the ſame Vill, and deviſes all his Lands in the Vill, and in A. 
and dies, no Part of the Land in B. ſhall paſs; for his naming one Ham- 
let only, fully ſhews his Intent, that the Lands in the other ſhould not 


A 
* 


% 


_ paſs. 


But where a Man having two ſeveral Moieties of Lands by Purchaſe 1 Bl. 11 7. 
from the ſame Perſon, one lying in Kent, and the other in Eſſex, and he 2% 176- 
deviſed all his Moieties in Kent; and it was held, that both paſſed, for 3 . 
the Words being All his Moicties, they cannot be ſatisfied with one Moie- C Elis 658. 
ty Onlye | . 5 | | 5 

If one ſeiſed of Land, called Hayes Land, lying in two Vills, viz. A. and Cro. Eli 65g. 
B. deviſes all his Land in A. called Hayes Land, to his youngeſt Son and 
his Heirs, and in another Part wills, that if his ſaid Son dies without 


\ 


Iſſue, that his Wife ſhall have Hayes Land, and dies, and the Son dies 


without Iſſue, the Wife ſhall only have that Part of Hayes Land which 
lies in A. becauſe no more was deviſed to the Son; but per Popham, if 
the Deviſe had been to the eldeſt Son, and if he dies without Iſſue, per- 
haps he ſhould have had all, becauſe the eldeſt Son had all, Part by De- 
viſe, and Part by Deſcent. | 

If a Man ſeiſed in Fee of two Houſes in D. adjoining the one to the 1 Rol. Abr. 
other, and the one is in the Poſſeſſion of A. and the other in the Poſſeſ- 13. 
ſion of B. which is alſo the Corner-Houſe in the Street of the Town; and 3 th 
he deviſes his Corner-Houſe in the Poſſeſſion of A. and B. by thefe 
Words, only the Houſe which is in the Poſſeſſion of B. ſhall paſs, which 
is the Corner-Houſe, and not the other Houſe which is in the Poſſeſſion 
of A. tho' it be next adjoining thereto; for his Intent appears to be ſo. | 

A. fold Land to B. but before a Conveyance was executed, B. ſold 2 Leon, 120, 
the ſame Lands to C. and then A. conveyed to C. and C. being thus Throp and 
ſeiſed, deviſed the Land to his younger Son in theſe Words, I begueath Tenn. 
70 R. my Son, all my Land ie purchaſed of B. whereas in Strictneſs of 

Vol. II. han; | I. aw 


82 Devlles. 


n. 


Law he purchaſed them from A. who conveyed them to him; yet this 
was allowed to be a ſufficient Deſcription of the Land, and conſequent! 
a good Deviſe of it, becauſe the Purchaſe was really made from B. the 
Money being paid to him. 

e. Car. 129. If one deviſes his Houſe wherein 7. S. dwells, called the / ite Swan 
a 195. in Old-ſtreet, to f. N. Oc. and dies, and at the Time of his Death and 


making of the Will, J. $. occupied the Entry only, and three of the 


upper Rooms of the Houſe ; and others occupied the Garden and other 

Parts of the Houſe ; yet all the Houſe paſſes, for the Houſe imports the 

whole Houſe, and the Sign of the H/hite Swan makes it ſtill more 
Certain. | | 

dre. C157, If a Man is ſeiſed of a Meſſuage, and two Acres of Land in A. and of 


two Acres of Meadow in B. and hath uſed and occupied the two Acres 
of Meadow, being four Miles diſtant from his ſaid Houſe, together with 


his ſaid Houſe and Lands in A. and deviſes the Houſe, cy omnibus & ſingulis 

pertinentiis ſuis adinde ſpectan', to J. S. the two Acres of Meadow ſhall not 

paſs; for by the Words cum pertinentiis Lands paſs not, but ſuch Things on- 

ly as may be properly appertaining ; otherwiſe if the Words had been cum 

terris pertinentibus, for then the Lands uſed therewith ſhould have paſſed. 

Oban. Ca, If A. deviſes ſeveral pecuniary Legacies, and alſo ſome Lands, and 

262. den deviſes all the Reſt and Reſidue of his Money, Goods and Chattels, 
f nd D 


vther Eſtate whatſoever, to J. S. whom he makes Executor, he ha- 


| ving other Lands, they ſhall paſs by the Will. | 
1 Rol. Abr. But if a Man ſeiſed in Fee of three Tenements, and poſſeſſed of divers 
613. Goods, and of a Leaſe for Years, deviſes one Tenement to one of his 
Sons, and another Tenement to one of his Daughters; and then adds, 
Item, I make my two Sons Exccntors of all my Goods, moveable and immove- 
able, and all my Lands, Debts, Duties and Demands ; by this Clauſe no 
Eſtate in the three Tenements, of which the Deviſor was ſeiſed in Fee, 


paſſed to the Executors, by Force of the Words, And all my Lands, be- 


cCauſe that theſe Words might well be ſatisfied by the Leaſe for Years of 
Land which paſſed by it. e 8 

Abr. Eq.209, A. deviſed in the following Manner: I make my Niece Executrix of all 
210. Piegot % Goods, Lands and Chattels; the Teſtator had a real and perſonal E- 
and Fenrice. ſtate, but no Leaſes or Intereſt for Years in any Lands whatſoever ; and 
the Queſtion was, whether any or what Eſtate paſſed in the Lands by 

this Deviſe; and my Lord Chancellor was clear of Opinion, that the 

real Eſtate did not paſs by theſe Words, and that the Word Lands was 

not (as objected) uſeleſs, and to be rejected, for that in all Probability 

there might be Rents in arrear of thoſe Lands, which would paſs to the 


: Niece by her being made Executrix. | 
Skin. 55 If A. deviſes certain Lands to his youngeſt Son in Fee, and deviſes all 
Barrow an x 


his Lands in D. to his Wife for Life: Item, I give to her for Life the 

Lands which I hold of G. T. Jtem, I give to her all the Lands which 1 

purchaſed of 7. S. ſtem, I give my Lands to my Son E. and his Heirs 

for ever; not only the Lands purchaſed of F. S. but alſo the Reverſion of 

all the others do paſs by theſe Words. oy 

Allen 28. If A. being ſeiſed of the Manor of B. and of other Lands in the Count 
of FS. deviſes the Manor of B. for fix Years, and Part of the other Lands 
to J. S. in Fee; and then comes this Clauſe, and the Reſt of my Lands 
in the County of S. or elſewhere, I give to my Brother, c. by this 
Deviſe he ſhall have the Reverſion of the Manor. 

2 Vent. 285, A. ſeited in Fee, deviſed a certain Houſe by Name to F. S. for Life; 


Wong ne and by another Clauſe he deviſes to his Wife, the better to enable her 
yt of, „d- | | 

judged upon a Writ of Error in the Exchequer-Chamber. Carth. 50. S. C. where it is ſaid to have 
been atjudged in King Fares 11.'s Time, that the Reverſion did not paſs; but a Note is added, that 
theſe were King Fames's Judges, and that Mich. 1 W. & M. it was adjudged, that the Reverſion paſ- 
ſed; which Judgment was affirmed in the Exchequer-Chamber by all the Judges; and the rather, be- 
cauſe it appeared that the Heir at Law had 201. per Annum deviſed to him; ſo that he being taken 


Notice of, the Intent was more apparent. Vid, 1 Lev. 212. S. P. adjudged, and 3 Med. 228. which 
ſcems contrary, but has been denied to be Law. to pa 


Jaumeam. 


VR a 
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tr 


to pay his Legacies, all his Meſſuages, Lands, Tenements, and Heredi- 
taments, ut abore diſpoſed of ; adjudged, that by theſe Words, the Re- 


verſion of the Houſe deviſed to F. S. paſſed. 


A. ſeiſed in Fee, deviſed Black-acre to B. for Life, and deviſed to C. 2 Verr. 461, 
all his Lands not before deviſed, to be fold, and the Money to be divided Rooke and 
between his younger Children; the Queſtion was, whether the Reverſion We de- 


of Black- acre paſt by the Deviſe of all his Lands not before deviſed ; end. 
and it having been referred to the Judges of the Cmmon Pleas, they | 
unanimouſly agreed and certified, that the Reverſion was well deviſed. _ 

A. by Virtue of ſeveral Settlements, being "Tenant in Tail after Poſſi- 2 Vern. 621. 
bility of Iſſue extinct of ſome Lands, Remainder in Fee to Truſtees, in HELNELY. Bi 


| F 1 ot 1 . Litton Strod 
Truſt for him and his Heirs, and as to ſome other Lands, being Tenant pi 3 F 


for Life, Remainder to his firſt and other Sons, Remainder to Truſtees Riel, de- 


in Fee, in Truſt for the right Heirs of B. whoſe Heir A. was; and as to creed by my | 


other Lands, being Tenant in Tail, Remainder to the right Heirs of his Lord Chan 


Father, whoſe Heir he likewiſe was; and being likewiſe ſeiſed of a ver cellor, athit- 


2 Y ed with the 
conſiderable Real Eſtate of his own Purchaſe, and poſſeſſed of a large Matter of 


' Perſonal Eſtate, -made his Will, and deviſed ſome Part of his Lands to the Rolls, 


his Wife for Life, and gave ſeveral Legacies, and having no Iſſue, devi- Trevor O.]. 


| ſed all other his Lands, Tenements, and Hereditaments, ont of Settle- e 
ment, to his Nephew, provided he took on him his Surname, ſubject to 

raiſe 40001. in Caſe the Teſtator left a Daughter; and it was held, that 

all the Eſtates thus ſettled, paſſed by the Will, notwithſtanding the 


Words out of Settlement, for the Word Hereditament comprehends a Re- 
mainder or Reverſion, as well as an Eſtate in Poſſeſſion. 


So where A. being ſeiſed in Fee of Lands in D. upon the Marriage of A457. Eg. 21 "Ip 


his eldeſt Son, ſettled thoſe Lands on him in Tail Male, Remainder to Cheſter 2 ; 
his own right Heirs; and being ſeiſed in Fee in Poſſeſſion of other Lands 1 
in M. L. and N. deviſed all his Meſſuages, Lands, Tenements, and He- 


the Payment of his Debts; and after Debts paid, then to JF. S. a ſecond ed by Ray- 


Son, and his Heirs for ever, and died, and ſoon after the eldeſt Son died 7% uf. 


A i Reynolds C. E. 
(not having barred the Remainder) without Iſſue Male, but left ſeveral 3 x 


Daughters; and it was held, 1/7, That the Word elſewhere was a ſuffi- 

cient Deſcription of the Lands in D. tho' of greater Value than thoſe in 

M. L. and N. that it was of it ſelf a ſignificant and expreſſive Term; and 

the rather ſo in this Caſe, becauſe there were no Lands or Out-Skirts 

not particularly enumerated, to which it could be applied, but to thoſe 

in D. 24ly, That the Words Meſſuages, Lands, Tenements and Heredita- 

ments, were ſufficient to paſs the Reverſion of the Lands in D. notwith- 

ſtanding the Exception or reſtrictive Words not formerly ſettled. TT 
But if A. deviſes Lands to B. in D. S. and T. and all his Lands elſe- , Vn: 351. 

where, and he hath a Mortgage of Lands, not lying, in D. S. or T. which Sir Thomas 

is of more Value than the Lands in D. $. and 7. the mortgaged Littleton's 

Lands will not paſs, for he could not be thought to mean to comprehend e dee 


Lands of ſo much Value, under the Word elſewhere, bur the Re- 


which 18 like an porter ſays 
Sc. that comes in Curreute Calamo. there were 


| | | bother Cir- 
eumſtances in the Caſe, which ſhewed that ir was not his Intention that the mortgaged Lands ſhould 


paſs; and 1 Vern. 3. S. C. it appears, that there were ſome ſmall Parcels of Land not ſpecified, and 
of the ſame Nature of thoſe deviſed; ro which the Court held the Word elſecyhere was applicable, 
and not to the mortgaged Lands, which were of a different Nature, and of greater Value; and 
that the Teſtator had charged the Lands deviſed with a Renr-charge of 80 J. er Annum, which he ne- 
ver could intend ſhould iſſue out of Lands which were every Day redecmable. 


By a general Deviſe of all Lands, Tenements and Hereditaments, 2 Vern. 6:5. 
Mortgages in Fee, tho' forfeited, will not paſs; nor will they paſs b | 


ſuch a General Deviſe, tho the Equity of Redemption is after the Ma- 


king of the Will forecloſed or releaſed. 


= | A. ha- 


| | Lord Chan- 
reditaments in M. L. N. or elſewhere, not by him formerly ſettled, for cellor, aſſiſt- 


(b) But for 
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1 Deviſes. 


Abr. Eq. 211, A. having ſettled all his Eſtate of Inheritance upon his Wife for Life, 
Pi _ for her Jointure, makes his Will, and thereby deviſes ſeveral pecuniary 
Tuiſlen, Legacies to ſeveral Perſons, and then ſays, all the Reſt and Reſidue of 
| my Eſtate, Chattels Real and Perſonal, I give and deviſe to my Wife, 
whom 1 make ſole Executrix ; and the only Queſtion was, Whether by 
this Deviſe the Reverſion of the Jointure Lands paſſed to the Wife; and 
my Lord Keeper, having taken Time to conſider of it, delivered his Opi- 
nion, that it did nor, becauſe the ptecedent and ſubſequent Words ex- 
plain his Intent, to carry only his Perſonal Eſtate; for in the firſt Part 
of his Will, having given only Legacies, and no Land whatſoever, the 
Words All the Reſt and Reſidue of his Eſtate are relative, and muſt be 
intended Eſtate of the ſame Nature with that he had before deviſed, 
which was only Perſonal ; for having before given no Real Eſtate, there 
could be no Reſt or Reſidue of that out of which he had given away 
none; then the Words Chattels Real and Perſonal explain the Word 
Eſtate, and ſhew what Sort of an Eſtate he meant, and make the Deviſe 
as if he had ſaid, all the Reſt of my Eſtate, whether Chattels Real or 
Perſonal, c. and ſo confine: and reſtrain the extended Senſe of the 
Word Eſtate. e EE e 


3. By Incertainty in the welcription of the Perſon to 
take. Ti 


Abr. Eq. 212, If A. deviſes Lands to the eldeſt Son of F. & by the Name of il. 
(a) 3 liam, when in Truth his Name was Andrew, the Deviſe is (a) good. | 
to the eideft > | 2 . Jy 

Son of F. S. is good, or to his Second or Youngeſt; ſo is a Deviſe to the Wife of F. F. or though ſhe 
be called Em. for Emlyn, and to Robert Earl of, Sec. though his Name was Heyry. Co. Lit. 3. — A De- 


viſe to the Stock, Family, or Houſe, is good, and it ſhall be intended of the Heir. Hob. 33. 


Cro.Eliz. 742. If a Man has Iſſue two Sons, and deviſes his Land to his Son, with- 
bo0iut ſpecifying which he means, this is void for the Uncertainty ; for to 
conſtrue it a Deviſe to the Eldeſt, is to make it an impertinent Deviſe, 
that being no more than Actum agere; and to conſtrue it a Deviſe to the 
8 ſeems ſtill more unreaſonable, becauſe that is to diſinherit the 
leir at Law without an apparent Intention of the Teſtator to warrant 
it, and to ſet up a doubtful Title in Deſtruction of a clear one. 
5 Co. 68. If a Man has two Sons named 7. and deviſes to his Son F. all his 
Lands, this is a void Deviſe for the Uncertainty, unleſs it can be proved 
that the Teſtator meant one of them in particular; by the elder Son's 
being beyond Sea, probably dead, c. for theſe Circumſtances clear up 
IG pany” the Intent of the Teſtator, and ſuch Averment is (5) admitted, becauſe 
Head of E- it is conſiſtent with the Will ; and the Conſtruction and Judgment there- 
videnre. on muſt be genuine, becauſe taken from the Words of the Will. 
Cro.Elz.742. If a Man hath Iſſue two Sons and two Daughters, and deviſes his 
Taylor and Land to his Wife for Life, and that after her Death the ſame ſhall re- 


Sayer. main to his Iſſue; this is a void Deviſe as to the Remainder; for having 
(-) But vide ſeveral Children, it is (c) uncertain what Iſſue intended. 3 
Raym. 83. | 


5. C. cited, and denied to be Law; and that it ſhall go to the eldeſt Son, for Iſſue is nomen Collecti- 
vum; and ſo is 3 Lev. 433. and 6 Co. 17. Saane | | 
Palm. 503, If a Man has Iſſue eight Daughters by three ſeveral Venters, and one 
vide Sty1-240: Son, and deviſes his Land to his youngeſt Daughter, the Remainder to 
| his Son in Tail, the Remainder to his two Daughters by the middle 
Venter for Life, the Remainder Proximo de Sanguine of the Deviſor, and 
dies, and after the eldeſt Daughter has Iſſue, and dies, and after the Son, 
and all the other Daughters, except the two Daughters by the middle 
BY Venter, 


r 85 


Venter, to whom it was given for Life, die without Iſſue, the Iſſue of 
the eldeſt Daughter ſhall have it. | 

If a Man deviſes all his Lands to one of his Couſin Nich. Ambherſt's Raym. 52. 
Daughters, that ſhall marry a Norton, within fifteen Years, and dies, and me AX 
Nich. Amherſt having three Daughters, one of them marries a Norton raged. ; 
within the fifteen Years; this is a good Deviſe to her notwithſtanding 
the Uncertainty, and the Law ſupplies the Words, who {hall firſs 
marry. | * 
I's Man deviſes Lands to F. S. in Truſt for A. and the Heirs of his 2 Vert. 365. 
Body, Remainder to B. for Life; and further wills, that if A. die with- 
out Iſſue, and B. be then deceaſed; then, and not. otherwiſe, he gives 
the Lands to J. N. and his Heirs, though A. dies without Iflue, and B. 
ſurvives; yet after the Death of B. '& N. ſhall take, for the Words, if 
B. be then deceaſed, expreſs the Teſtator's Meaning, that B. ſhould be 
ſure to have it for Life, and alſo ſhew when J. N. ſhould have it in Poſ- 
ſeſſion. 5 i 

A. deviſes Lands to Truſtees in Fee, in Truſt, to pay Debts and Le- 1 Fern. 362 
gacies, and after thoſe Debts paid, then to ſell; and if any of the Teſta- Huchſtep and 
tor's Name would buy, ſuch Perſon to have the Lands 2001 leſs than Matle res. 
the Value; one of the Teſtator's Name brings a Bill for this Benefit of 
Pre- emption, but not till the Teſtator had been dead twenty-five Years, 
but the Bill was diſmiſſed; for if two of the Teſtator's Name ſhould claim 
the Benefit of the Deviſe, who muſt have it? | | 55 
A. deviſed Lands to Truſtees, in Truſt for his Daughter for Life, Re- 2 Vn. 660 
mainder to the ſecond Son of her Body to be begotten in Tail Male, and 5g py 
ſo to every younger Son; and in Default of ſuch Iſſue Male, to her eldeſt = 2 
Daughter, and to the firſt Son of her Body, taking upon him the Name 
and Arms of the Teſtator; and adds further, that he did not by Will 
deviſe the Eſtate to the eldeſt Son, becauſe that he expected that his 
Daughter would marry ſo prudently, as that the eldeſt Son would be pro- 
vided for; the Daughter marricd, and had Iſſue a Son, who died in 
twelve Months after his Birth; ſhe afterwards had another Son born, af- 

ter the Death of the firſt ; this ſecond muſt take according to the Words 
of the Will, tho' contrary to the Intention of the Teſtator. . 


Pe? 


. » 


If A. B. and C. being Aliens and Brothers, A. has Iflue a Son, and B. 2 Sid. 23,51, 
and C. are naturalized, and B. purchaſes Lands, and deviſes them to the {ſtr and 

Heir of his Brother A. and his Heirs, and B. dies, living A. and his Son; e 
the Deviſe is void for the Incertainty, who is intended thereby; for A. be- 

ing an Alien, can have no Heir, or however being living, can have none 

during his Liſe ; but per Glyn Ch. Juſt. if it had been found that the 

Son of A. was the reputed Heir of A. tho' A. was an Alien, yet his Son 

might have taken by this Deviſe. „ „ | 

A Man had Iſſue a Son and a Daughter, the Daughter was married, Hb. 29, 30. 

= and had Iſſue two Daughters; the Father deviſed, that all his Land Cownden and 

= fhould deſcend. to his Son, provided that if his Son died without Iſſue of 0. 

dis Body, then my Land to go to my right Heirs Male of my Name 

and Poſterity for ever; the Son died without Iſſue; and upon Ejectment 

between the Brother of the Deviſor and the Daughters, this was held a 

void Deviſe, becauſe neither could claim under the Deſcription of the 

Will; not the Brother, becauſe, tho' he was of his Name, yet he was not 

his (a) Heir; and tho' the Daughters were his Heirs, yet they were not (a) This Re- 
Vol. II. | | | of ſolution is 


e T | founded on 

a Rule laid down in the old Books, viz. that he who taketh by Deſcription or Purchaſe as Heir, muſt 
DC Heir General, or compleat Heir; for Inſtance, if Lands are deviſed to the Heirs of F. S. and F. S.“ 
18 living at the Death of the Teſtator, the Deviſe is void, for Non eſt heres viventis; to if Lands are 
deviſed to the right Heirs Males of F. S. and the Heir of F. S. is a Female, the Deviſe is void; or if 
the Deviſe were to the Heirs Females, and the right Heir had been a Male, it would be void in the 
Manner ; to which Purpoſe vide Moor 860. Co Lit. 24. ö. 2 Leon. 70. Dyer 99. Hob. 33. 1 Co. 
Archer's Caſe, 1 Co. 103. Shelley's Caſe; but notwithſtanding theſe Authorities, this Doctrine has 


een ſhaken by the following more modern Reſolutions, in which it is held, that a ſpecial Heir may 
5 take 


ſame 


— 
6 
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take by Pur- Of his Name, and ſo not within the Words of the Will, and conſequent- 


chaſe ; and ly the Limitation void for the Uncertainty, 
that a De- 


ſcription of a Perſon by the Name of Heir, tho' not Heir General, operating with the Intention of 
the Teſtator, is ſufficient to aſcertain the Perſon to take. Vide Abr. Eq. 214, 215. Beaumont and Long, 
and 2 Vern. 729. Newcomer and Barkham. | 


If a Man deviſes Lands to A. and his Heirs, during the Life of B. in 

3 Truſt for B. and after the Deceaſe of B. to the Heirs Males of the Body 

88 of B. now living, B. having one Son then living; by this Deviſe a Re- 

133 mainder is immediately veſted in the Son, for the Words Heirs Males 
icharcſon 1 


B. g. but re- 7000 living, in a Will, are a full Deſcription of the Son, who then was 
verled in ehe the Heir apparent of B. and known by the Deviſor (who was his Uncle 


Exchequer- and Godfather) to be ſo. 


Chamber; = e | 1 
bue the Judgment of Reverſal was reverſed in the Houſe of Lords. 2 Lev. 232. S. C. and per Levint, 


this Point was tried again upon a new Ejectment; and like Judgment given as at firſt in B. R. which 


was confirmed in the Exchequer-Chamber, and likewiſe in the Houſe of Lords, 1 Vent. 334. S. C. by the 


N Y 
Name of Burchet and Durdant. 2 Vent. 311. S. C. Raym. 3 30. S. C. 3 Keb. 32, S. C. Pollex. 457. 8. C. 


Abr. Eg. 214. A. deviſed in this Manner: I give to my eldeſt Heir Male, and his 


Baker and 


re Heirs Males for ever, all my Lands in ſuch a Place; and if there bea 
all, ad- 


judged in Female, ſhe to have 12. per Aunum, as long as ſhe lives; the Teſtator 
C. B. had two Sons, the eldeſt of which died in his Life-time, leaving Iſſue; 
and it was adjudged, that the Lands ſhould go to the ſecond Son, and not 
to the Daughter of the Eldeſt, tho' ſhe was Heir General. 3 
2 Vern. 719. F. S. deviſed to Truſtees in Truſt, after Debts and Legacies paid, to 
Newcom?ey convey to A. his Couſin, and the Heirs Males of his Body, and for Want 
e of ſuch Heirs Male, then to the Heirs Male of the Body of B. his Great 
Matter well Grandfather, and for Want of ſuch Heirs Male, to his own right Heirs 
debated, for ever, and gave to his Siſter 2000 J. to be put out at Intereſt durin 
her Life, ſhe to receive the Intereſt, and after her Death, to her Children, 
and died; and ſoon after A. died without Iſſue, and C. being Heir Male 
of B. the Teſtator's Great Grandfather, but not Heir General, there be- 
ing a Daughter of an elder Brother; the Queſtion was between him and 
the Teſtator's Siſter, and the Heir at Law, who had the 20001. deviſed 
to her, whether the Deviſe was void, or not; and my Lord Chancellor 


held the Deviſe good, and that C. ſhould take as a Perſon ſufficiently 
deſcribed and intended by the Teſtator. 


4. By the Peviſce of Lands dying in the Life-time of 
28 ; the Deviſoz, 


5 If a Man deviſes Lands to A. and his Heirs, and . dies in the Life- 
xy ou time of the Deviſor, B. the Heir of A. ſhall rake nothing by the Will, 
uw Rieden. for the Heirs of A. were not named as immediate Takers, but only to ex- 
Vide where a prefs the Quantity of the Eſtate that A. ſhould take. | 


new Publt- | ; | 
cation of the Will may make ſuch a Deviſe good, Title Mil, and 2 Lev, 243. 


Cro. Eliz. 422, If a Man deviſes Lands to 4. his (a) ſecond Son, and to the Heirs of 


2 .c his Body, and after his Death, without Iſſue, then to B. his third Son 
Us 5 in Tail, Sc. if A. hath Iſſue, and dies in the Life-time of the Deviſor, 
had been to and then the Deviſor dies, B. ſhall have the Lands preſently ; for the De- 
the Deviſar's viſe to A. being void, it is as if it had never been made. 
eldeſt Son, | 


and the cldeft Son had died in the Life-time of the Deviſor, leaving Iſſue, Q., 


1 Leen. 253. If a Man deviſes to A. and his Heirs, to the Uſe of C. and his Heirs, 
CRONE and C. dies in the Life-time of the Deviſor, his Heir can take nothing; 
2 >>*** but the Deviſe will be to the Uſe of the Deviſor and his Heirs. = 

- ut 


. 
3 
; 
5 
C 
4 
d 
r 
y 


ſhall take. | 
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But if there be a Deviſe to A. for Life, Remainder to B. in Fee; tho? Plow. 344. 
A. dies in the Life- time of the Deviſor, B. ſhall take; or if A. refuſes, he n 
If a Man deviſes his Lands to his Wife for Life, and after to his four 2 51a. 5;, 78. 
Daughters and Heirs, equally to be divided between them, Share and Packman and 
Share alike, to hold to them and their Heirs for ever; and one of the Ce. 


Daughters dies, having Iſſue a Son, and then the Deviſor dies, the Will 


is void for a fourth Part. | 

So if A. has Iſſue two Daughters B. and C. and he deviſes ſome Tithes , py, 1:4. 
and Money to B. and gives Legacies to her Children; but declares that Hutton and 
ſhe having married without his Conſent, ſhe ſhould have no Part of his Sinpſon. 
Real Eſtate, and deviſes his Rea] Eſtate to C. in Tail, Remainder to B. 
for Life, and to her firſt, Sc. and C. marries in the Life-time of the 


Teſtator, leaving Iſſue, tho' afterwards A. makes a Codicil to his Will, 


and deviſes ſome particular Legacies out of his Perſonal Eſtate; yet as 


that does not amount to a Republication of his Will, B. muſt have the 
Lands immediately after the Death of the Deviſor, tho' contrary to the 


Intention of the Deviſor, the Authorities being ſo. : 
If a Man deviſes Lands to A. and B. and their Heirs, and A. dies in Carter 4, 5. 


the Life-time of the Deviſor, B. ſhall take the whole Lands. Lau and 


Diltontinuante. 


Iſcontinuance of PR Eſtate in Lands, ſignifies (a) ſuch an IO 
Alienation of the Poſſeſſion, whereby he, who has a Right * 


to the Inheritance, cannot () enter, but is driven to his Proceſs, vide 


Action. Heads of 
Proceſs and 


Error. Co. Lit. 325. (a) To every Diſcontinuance it is neceſſary there ſhould be a Deveſti iſ- 
lacing of the Eſtate, and turning the ſame to a Right; for if Ie be not turned to a Righe, . wo tha 
ave the Eſtate cannot be driven to an Action. Co. Lit. 327. b. and 332. ſame Rule. (b) But he, who 


claims by Title Paramount above the Difconrinuance, may enter. Co. Lit. 32. 
Under this Head we ſhall conſider, 
(A) Of Diſcontinuances made by Eccleſialtical Perſons, 
(B) Made by Tenants in Tail. V 
(O) By Husbands ſeiſed in Right of their Mives. 


(D) Of Diſcontinuances by Women of Lands of the 
Gif of their Yusband, oz his Anceſtoz, ye 


(E) What Effate oz Intereſt may be diſcontinued. 


(F) By what Act oꝛ Conveyance a Ditcontinuanc ay 
be W20ught; and the Effect thereof, 1 * 


(3) Of 


J 


mms 


1 Dilcontinuance. 


(A) Of Diſcontinuances made by Eccleſiaſtical 


Perſons. 


0. Lit. 325 . IN antient Days, Abbots and Prelates were ſuppoſed to be married to 


Comp. Incumb. 1 the Church; and as Husbands and Repreſentatives of the Church 


oy were allowed to have a Fee in Right of the Church, that they might 
maintain Actions, and hold Courts within their Manors and Precincts ; 
therefore at Common Law, a Bifhop, Abbot, or any other Perſon ſeiſed 
in Fee in Right of his Houſe or Church, might have diſcontinued, and 
thereby put his Succeſſor to his Action to recover the Right of Poſſeſſion. 
Co. Lit. 325. But as the Right of Propriety was in the Church, the Biſhop could 


not alien without the Conſent of the Chapter, who repreſented the 


Clergy of the Dioceſe ; nor could the Abbot alien without the Conſent of 
his Houſe. | 5 | 


342. 


Co. Lit. 341. a. As to Parſons, Vicars, Prebends, and others who were Preſentative, 
Dyer 239. they were conſidered only as having a qualified Right, and their Eſtate 
8 by the Common Law only an Eſtate for Life, the Fee being in Abeyance; 
Hetl. 88. and therefore could not diſcontinue, or do any other Act to the Prejudice 
of their Succeſſors, tho' they could alien with the Conſent of the Patron 
and Ordinary. | 


2 Rol Abr. 58. If a Biſhop leaſes Parcel of the Demeſnes of a Manor for Life, not 
but for this 


wide under Warranted by the Statute of 1 Eli. and after leaſes the Manor to another 
Head of for Life; the Parcel ſo leaſed ſhall paſs with Attornment of the firſt Leſ- 


Leaſes made ſee; for the ſaid Leaſe did not make any Diſcontinuance, but the Re- 


by Eccleſiaſti- 


verſion thereof continued Parcel of the Manor. | | 
cal Perſons. ; | 5 . | 


7 g 


(B) Ok Diſcontinuances made by Tenant in 


Lit. Sed. 598. FF Tenant in Tail makes a Feoffment in Fee; this is a Diſcontinuance, 
1 for he has the Right of Poſſeſſion inheritable in him; for altho' the 
Statute de donis preſerves the Right of the Inheritance to the Iſſue; yet 


(a) Alf the it does not preſerve the Right of Poſſeſſion, and (a) therefore the Iſſue is 


Entry of the put to his Action. 5 


Iſſue is taken 


away, becauſe the Feoffment had antiently a Warranty annexed unto it, which defended ſuch Right 
of Poſſeſſion; and when a Man had a Warranty to cover his Poſſeſſion, it was not fit he ſhould be 


put out of Poſſeſſion by any Act in Pais, without bringing in bis Warrantor by Voucher; and there- 


fore the Entry was diſallowed in ſuch Caſes, that a Man might not be obliged to the Expence of get- 
ting his Judgment in the Writs of Warrantia Chartæ. Co. Lit. $27. | 


13 H.. 22.6, So if Tenant in Tail, Remainder to his right Heirs, makes a Feoffment 


T Rol. Abr. in Fee; this is a Diſcontinuance. 
33: 


Cro. Car. 387, 405, 406. 1 Jon. 338. Hut. 126. S. C. and S. P. admitted. 


Lit. Sec. 598, If Tenant in Tail be diſſeiſed, and releaſes to the Diſſeiſor all his 
599. Right; this works no Diſcontinuance; for a Releaſe being a Conveyance 
$59. 25 12 in ſecret cannot paſs the Poſſeſſion; and therefore a Conveyance, that can- 
Ft, Ta not paſs the Poſſeſſion, cannot paſs the Right of Poſſcſſion. 

leaſe, what Eſtate or Intereſt the Diſſeiſor has; and 1 Saund. 261, 


+ But 


Co. Lit. 325, And at this Day, by the 1 U 13 Eliz. neither a Biſhop, Dean, Ma- 
1 Kol. 46. ſter of an Hoſpital, Ec. can diſcontinue any of their Poſſeſſions, or bar 

01.5 r. — . o | 
633. their Succeſſors of their Right of Entry. 
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But 


- Diſcontinuance. dg 


But if Tenant in Tail being diſſeiſed releaſes all his Right tothe: Dil. 


ſeiſor, and binds himſelf and his Heirs to Warranty, and dies; and the CREED Ot, 


. FC. e 3. Co. 85. 
Warranty deſcends (4) upon the Iſſue in Tail, this is a Diſcontinuance, 1 be 
() by Reaſon of the Warranty. (a) Sothat it 
5 0 is not the 


Warranty only that makes the Diſeontinuance, but the Warranty and Deſcent upon him that Right 
hath together. Co. Lit. 329. a. (6) viz. Thar if Aſſets deſcend, he to whom the Releaſe is made may 
plead the ſame, and bar the Demandanr. Co. Lit. 328. a. b. 


If Tenant in 'Tail leaſes for Years, and after levies a Fine, this is a C. Lie. 
Diſcontinuance, for a Fine is a Feoffment upon (c) Record, and the 33. a. 
Freehold paſles. 85 1 BI. 162, 


; b . | f a | 2 Nol. Rex. 
484. (e) Bur if Tenant in Tail levies a Fine /r Conur ance de droit tantum, this is not any Diſconti— 
nuance till Execution; for if he dies before Execution the Tenant may enter. 36 . 8. 1 Rol. Ahr. 


632. S. C. So if a Fine be levied to Tenant in Tail, and he grants, and renders the Land to the Co- 


nuzor and his Heirs, and dies before Execution, this is no Diſcontinuance; otherwiſe if executed in 


the Life of Tenant in Tail. Co. Lit 333. b. 


But if Tenant in Tail leaſes for his own Life, and after levies a Fine, Co, Lit. 332. 
this is no Diſcontinuance, becauſe the Reverſion expectant upon an 
Eſtate of Freehold, which lies only in Grant, paſſed thereby. „ 
If Tenant in Tail leaſes for the Life of the Leſſee, by this the Tail Li. Sec. 629. 
and Reverſion thereupon is diſcontinued; and if the Tenant in Tail by () 7 3 a 
Deed grants his Reverſion in Fee to another, and the Tenant for Life and tot Cs 
. ES i 3 . 5 5 | ſurreadersto 
attorns ; and (4) after the Tenant for Life dies, (e) living the Tenant 


5 : in the Grantee, 
Tail, Oc. (f) this is a Diſcontinuance in Fee. or the Gran- 


| | | tee recovers 
in Waſte, and enters for the Forfeiture, & Co. Lit. 333. b. Lit. Se#. 621, 629. 1 Fon. 210. Latch 
65. (e) If Tenant in Tail leaſes for the Life of the Leſſce, and after levies a Fine with Warranty; 
tho' this is not any Diſconrinuance, ſo as to take away the Entry of him in Reverſion after the Death 
of the Tenant for Life, unleſs executed in the Conuzee by the Death of Tenant for Life in the Life 
of Tenant in Tail; yet the Grantce hath an abſolute Fee, to which the Warranty being annexed, and 
deſcending upon the Reverſioner, will be a Bar. 1 Jon. 210, adjudged. Cro. Car. 156, adjudged. For 
by the Eſtate for Life the Tail was diſcontinued, and a new Fee gained; which Reverſion in Fee 
being granted with Warranty, the Warranty was annexed to the Fee, and bound thoſe thar had 
Right. Vide Latch 64, 72. 1 Salk. 245. 1 Lutw. 570, 782. (f) Where the Reverſion is executed in 
the Life of Tenant in Tail, it is equivalent in | 


| Judgment of Law to a Feottment, for the Eſtate for 
Life paſſed by Livery. Co. Lit. 333. b. | 


If Tenant in Tail leaſes for (g) Life, the Remainder in Pee, this is an 1 
abſolute Diſcontinuance, tho* the Remainder is not executed in the 75 80 
Life of Tenant in Tail, becauſe all but one Eſtate, and paſſeth by one ſe | 


: leaſes for 
Livery, | | Years, the 


: Remainder 
in Fee, and makes Livery of Seiſin accorlingly. Lit. Set. 63 1. 


But if Tenant in Tail leaſes for three Lives, according to 32 UI. 8. 2 
this is no Diſcontinuance of the Eſtate-Tail, or of the () Reverſion, .Er 55.4. 


| So f | | „ Bur for this 
O becauſe it is authoriſed by Act of Parliament, whereunto every Man's 5% ticad of 
Conſent is involved. SLE | 


Leaſes. 


| ; | | (b) But if 
Tenant in Tail levies a Fine, and after dies without Iſſue, the Donor is put to his Formedon. 4 Leog. 


191. 1 Co. 96. Cro. Fac. 696. 1 Sid. 83. (i) Dyer 57. pl. 1. Owen 28. 2 Leon. 46. 


if Tenant in Tail leaſes for Life, and after difſciſes Leſſee for Life, 8 
and makes a Feoffment in Fee, and the Leſſee dies, and then Tenant in “it 333% 


Tail dies, tho' the Fee was executed, yet becauſe it was not executed 


by (40 lawful Means it is no Diſcontinuance. (k) Where 


a | EX | | by Cuſtom an 
infant above the Age of 15 may make a Feoffment, and being Tenant in Tail, he makes a Feoftment, 


it no Diſcontin tance, becauſe the Cuſtom will not enable one to do a Tort. Cro. Fac. Yo. 
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88 If there be Tenant for Life, Remainder in Tail, Remainder in Tail, S. 
Co Tit. 363.1. and Tenant for Life; and he in the firſt Remainder in Tail levy (a) 2 
Cro.Eliz. $27. Fine, this is no Diſcontinuance of either of the Remainders, becauſe each 
Moor 634 of them paſſed only what he lawfully might. 


Owen 129. | 

vide 2 Lev. 254. 2 Jon. 58. (a) So if they made a Feoffment. 1 Co. 76. Cro. Eliz. 135. 1 Leon. 
127. But ©. and vide Dyer 324. 1 And. 286. Cro. Elix. 36. 6 Co. 15. and 1 Sid. 83. where this 
Opinion is denied; becaule a Feoffment differs in its Nature from a Fine. — If ſuch Feoffment be 
made by Parol, it will be the Surrender of Tenant for Life, and the Feoffment of him in Remain— 
der, ut Res magis valeat, and conſequently a Diſcontinuance. 1 Co. 7). — But a naked Conſent of 
the Tenant for Life will not amount to a Surrender, ſo as to make it a Diſcontinuance. Carth. 110. 


F 


Lit. Seck. 625, If Tenant in Tail enfeoffs the Donor, this is not any Diſcontinuance, | 
1 Co. 140. becauſe the Donor hath the (5) immediate Eſtate, and it operates as a | 
1 7 f Surrender; it paſſes no more than it lawfully may paſs. 

(b) But 1 RNs | | ; 
there be Tenant in Tail, the Remainder in Tail; and the Tenant in Tail infeoffs him in Reverſion inn 
Fee, this is a Diſcontinuance. 1 Co. 140. Co. Lit. 335. S. P. becauſe there is a mean Eſtate. Kely, | 
42. a. S. P. per Frowick con. Dyer 10. pl. 32. | | | | 
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3 


00. Lin. 33 f a. If the Donee enfeoff the Donor and a Stranger, (c) this is a Diſconti- 
(-) Condi- nuance of the whole Land. 35 e 5 | 
tionally, viz. 3 
if the Stranger ſurvive. Dyer 12. pl. 53. Cro. Car. 406. 


1 If a Man covenants to ſtand ſeiſed to the Uſe of himſelf for Life, Re- 
| Stephens and mainder to his Wife for Life ; the Remainder to the Heirs Males which 
Bittriage. he ſhall beger on the Body of his W ite, Remainder to his eldeſt Son by a 
Raym. 36. former Wife, Sc. and after the Husband and Wife levy a Fine with War— 
S. C. ranty, and die without Ifſue, this is no Diſcontinuance of the Remain- 
der, becauſe the Eſtate- Tail was not executed, by Reaſon of the inter- 
| judged. vening Eſtate limited to the Wife, which Eſtate is not drowned, but re- 
| Bur it was mains diſtinct. 9 
agreed that - | | 
if the Eftate-Tail had been executed, this Fine had been a Diſcontinuance of the Remainder in Tail, 
and ſo the Warranty deſcending upon him in Remainder would have barrcd. | 


Lit. $58, If a Man has the Right of Poſſeſſion, and is not poſſeſſed by Virtue of 
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li} 37, 641, the Intail, he cannot diſcontinue otherwiſe than by (4) Warranty. 
I | S. P. Poſt. Letter (E) (d) As if Tenant in Tail is diſſeiſed, and dies, and the Iſſue in Tail releaſes to 
; the Diſſelſor with Warranty, tho' the Iſſue was never ſeiſed by Force of the Intail, yer it hath the - 
| Ettc& of a Diſcontinuance by Reaſon of the Warranty. Co. Lit. 339. Dyer 355. Moor 256. © 


Lit. Sect. 658. As if there be Grandfather, Father, and Son, and the Grandfather is 
i Kel. Abr. ſeiſed in Tail, and the Father diſſeiſes the Grandfather, and makes a 


| | | 624. k | 5 ; aus he x > 
| | Rays 57. Feoffment in Fee, and dies, this works no Diſcontinuance, becauſe the 


0 Father was not poſſeſſed of the Intail, but of a Fee-ſimple by Diſſeiſin, 
| which was ſubject to the Entry of the Tenant in Tail; and conſequently 
| the Alienee is ſubject to the Entry of the Iſſue in Tail, in as much as the 
5 Father, who made the Alienation, had only the naked Poſſeſſion by Diſ— 
7 ſeiſin, and not the Right of Poſſeſſion by Virtue of the Intail. 
3 | 7; See 6:0 So if Tenant in Tail leafes to one for Life, and hath Ifſue and dies, 
1 95 I) So the and the Reverſion deſcends to the Iſſue, and the Iſſue (e) grants the 


the Grant Reverſion to another in Fee, and the Tenant ſor Life attorns, and dies, 

3 and the Grantce enters, and is ſeiſed in Fee in the Life of the Iſſue, and 
; wii er, the Iffue in Tail hath Iſſue a Son, and dies, this is no Diſcontinuance; 
| ratty. Co. ba 9 . 5 5 
| | Lit. 339. but the Son may enter, Ec, for that his Father had never any Thing in 
| yet vide him by Force of the Intail. 

1 Tom 216. | — 

Cre. Car. 156. Latch 62. 
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„ made, (e) ſuffered, or done by the Husband (4) only of any Manor 
gc. being (e) the (F) Inheritance or Freehold of his Wife during the a Precipe to 


ee 


Dilcontinu ante. oᷓ f 


go if there be Tenant for Life, the Remainder in Tail, and he in Re— 
mainder enters upon the Leflce, and diſſeiſes him, and makes a Feoffment My que 
over, this is not any Diſcontinuance, becauſe he was never ſeiſed by 2 bis 
Force of the Intail. 


| 1 Rol. Rez, 
Io 188. 


Aoor T&7:.---081 59, t Bulſt. 162. . 


But if there be Leſſce for Years, the Remainder in Tail to F. F. and 
(:) F. C. enters upon the Leſſee, and makes a Leaſe for Life, or Feoft- ' 0s 


A -; 


ment in Fee, (%) this is a Diſcontinuance, for he was ſeiſed by Force of (4 So if he 


the Intail at the Time of the Feoffment. e 6 


| : | 5 | Deed of 
Feoffment with a Letter of Attorney to I. N. to make Livery, and he enters and ouſts the Leſſee, Sc. 
Moor 91. pl. 226. Dyer 363. pl. 22. (b) Tho' the Leſſee re- enters. Mor 281. pl. 6. 


C) Of Difcontinuances by Husbands ſeiled 
in Night of their Wives. 


A Y Alienation made by the Husband of the Wife's Land, whether 2 ap. 681, 
by Feoffment, or Fine, was a Diſcontinuance, and after his Death, ons 
ſhe was put to her Cui in Vita to reinſtate herſelf. 0 2 


« Bit now by the 32 H. 8. cap. 28. no Fine, Feoffment, or other Act, (e) The Hus- 


S band caules 


“ Coverture, ſhall make a Diſcontinuance thereof, or ſhall be prejudicial to be brought 
the (g) Wife or her (þ) Heirs, or to ſuch as (7) ſhall have Right, Title againſt him 
or Intereſt to the ſame by the Death of ſuch Wife; but that the ( Wife upon a feign- 
or her Heirs, and (J) ſuch other to whom ſuch Right ſhall appertain ed Title, and 
cc after her Death, may enter into ſuch Manors, &c. according to their ſutters a Re- 
« Rights and Titles therein; any Fine, Feoffment, or other Act of the erer] with- 


cc 
cc 


od : . | | gut any 

« Husband notwithſtanding, Fines levied by the Husband and Wife Voucher, and 

« (whercunto the Wife is Party and Privy) only excepted. Execution to 
ä be had 


againſt him and his Wife, this is an A& within the Statute ſuffered by the Husband. Co. Lit. 326. 
(7) Tho' a Feoffment be made by the Husband and Wife, for this in Subſtance is the Act of the Hus- 


band only. Co. Lit. 326. a. (e) Where during the Coverture Lands are given to the Husband and 
Wife, and the Heirs of their two Bodies, this is the Inheritance of the Wife within the Act; fo thar 
if the Husband makes a Feoftmenr, and dies, ſhe or her Iſſue may enter. 9 Co. 138. 2 Inſt. 68 1. Cro. 


Car. 477. Co. Lit. 326. 2 Inſt. 681. 8 Co. 72. 1 Brown. 131. — But if the Husband levies a Fine 
with Proclamanons, the Iſſue is barred, tho* the Wife is helped by this Statute. Kelw. 205, 213. Dyer 
351. 5. 24. 1 And. 39. 8 Co. 72. — But if the Husband is Tenant in Tail, Remainder to the 
Wife in Tail, apd the Husband makes a Feoftment in Fee, if the Husband die without Iſue the Wife 
may enter. Co. Lit. 326. a. 8 Co. 72. But there ſaid it he ſuffers a Recovery, ſhe is barred. (f) This 
extends not to the Wife's Copy hold of Inheritance. Moor 596. — Bur tho' the Statute does not ex- 
tend to it, yet the Husband cannot at common Law diſeontinue the Wife's Copy hold. 4 Co. 23. Cro. 
Fac. 105. Po b. 138. Moor 596. 1 Rol. Abr. 632. (g) If after a Feoffment made by the Husband they 
are divorced, Cauſa precontrattus, ſhe may enter within this Act, and 1s not driven to her Cali ante di— 
ertium, as at common Law; tho' by the Statute the Entry is given to the Wite, and now upon the 
Matter ſhe was never his lawful Wife, for at the Time of the Alienation ſhe was his Wife de facto; 
and when the Husband dies, ſhe is not his Wife at the Time of the Entry. Co. Lit. 326. 4. 8 Co. 73. a, 
She may enter tho' her Husband is living, but w/e Moor 58. fl. 164. (þ) But her Heirs by the com- 
mon Law could have no Remedy, nor by this Act can enter during the Life of the Husband. Co. Lie. 
326, 8 Co 72, 73. (4) Bur if the Wife before Entry dies without Heirs, the Lord by Eſchear ſhall 
nor enter; for tho' an Entry is given by the Act, ye: the Feoftee, &c. is in by Title, as before. Hob, 
243, 261. (&) But if the Husband makes a Feottment and dies, and the Wife before Entry levies a 
bine, this ſo ſtrengthens and fortifies the Diſcontmuance, that ſhe or thoſe in Remainder can never 
ener; and tho' by the Statute it is enadted that the Feofiment of the Baron ſha!) not be a Diſcontinu— 
ance, but the Wife may enter, yei it isa Diſcontinuance till Entry. 2 Rol. Rep. 311. Cro. Car. 329: ©? 
we 1 Rol, Abr. 652. (1) By theſe Words the Entry of him in Reveruon or Remainder is preſcived. 
Co, Lit 326. Hob. 261. 


Aitho? 


and his Wife 


—— — — 


8 Dilcdntinuan ce. 
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Co. Lit. 326. Altho' the Words of this Act are very general, and ſeem to give the 
Dyer 72, Wife and her Iſſue an Entry, to avoid any Fine levied by the Husband of 
N her Lands, yet if the Husband levies a Fine with Proclamations, and 
8 Co. 2. five Years pals after his Death, without any Entry or Claim by the Wife; 
2 Inſt. 681. her Entry is not only taken away, but her Right is for ever extinguiſhed, 


9 Co. 140. hecauſe the Statute was intended to provide only againſt the Diſcontinu— 


ance, which was a Grievance particular to Feme Coverts, but not to in- 
validate Fines duly levied, according to 4 H. 7. as to Femes Covert ; be- 
cauſe they by that Statute have a Remedy in common with others, which 
is by Entry or Claim to avoid the Fine; whereas before the Statute of 
32 I. 8. it was not in their Power to prevent the Diſcontinuance ; and 
therefore the Statute relieves them in that Particular; beſides, tho' the 
Words of the Act be general, that ſuch Fine ſhall not be prejudicial to 
the Wife or her Heirs, yet the following Words, vz. but that ſhe may 
lawfully enter according to her Right and Title therein, are explanatory, 
and allow her an Entry only in Caſes where ſhe had a Right before the 
Statute, and *tis plain that by 4 H. 7. ſhe had no Right after the five 
Years were lapſed, from the Death of the Husband., | _ 
Co. Lit. 326. If Husband and Wife are Tenants in (a) ſpecial Tail, and the Husband 
8 Co. 71.b. aliens in Fee, this is a Diſcontinuance, for tho? the Words of the Statute 
5 3 are, Of any Lands being the Freehold and Inheritance of the Wife; yet as 
e and this joint Eſtate may without any Impropriety be called the Inheritance 
Feme, and of the Wife, and being therefore in equal Miſchief, ſhall be intended to 
the Heirs of be provided againſt. . 


the Body of | | | | 5 
the Baron, and the Baron makes a Feoffment in Fee, this is a Diſcontinuance ; for the Baron is ſeiſed 


by Force of the Intail. Cro. Car. 320. 1 Fon. 324. 3 Co. 5. 1 Rol. Abr. 632, 633. 2 Rol. Rep. 311, 


2 Inft. 681. If a Husband levies a Fine of the Wife's Lands to the King, ſhe may 
after the Death of her Husband enter upon the King; for tho' the Sta- 
tute does not expreſly name the King, yet being made to prevent an In- 
jury and Wrong, he ſhall be bound by it, the rather becauſe ir is his 
moſt immediate Concern to relieve his Subjects from any Grievance or 
Wrong. | | | 


- — 


(D) Of Diſcontinuances by Women of Lands 
of the Gift of their Husband, oz his An- 


ceſtoꝛ. 

| Dar. A, THE Learning hereof depends upon the Statute 11 H. v. which 
3% provides againſt Diſcontinuances and Diſheriſons by the Wife, to the 

Prejudice of the Heir of the Husband, and ſeems to be well explained 

by the following Notes and Obſervations of Mr. Danvers. | 
5 So if a * By 11 H. 7. cap. 20. If any Woman having an (b) Eſtate in 
Woman * Dower or for Life, or (e) Tail jointly with her Husband, or only to 
having only © herſelf, or to her Uſe in any Manors, (4) Ec. Of the (e) Inheri- 
Tie of e 1 &« tance 
Dower, en- 


ters before ſhe is endowed, and levies a Fine. 2 Leon. 168. 3 Leon 78. cited by Rhodes to 
have been adjudged. () But this extends not to Eſtates in Fee. Lyer 248. pl. 38. 4 Co. 3. Moo 
7'6. pl. 1000. Bridg. 136. Cro. Elix. 524. adjudged. For it may go to a collateral Heir, (d) Extends 


not to Copyholds, 2 Sid. 41, 73. acjudged. (e) If one ſeiſed in the Right of his Wife levies a Fine, 


and the Conuzce prants and renders the Land to the Husband and Wife in ſpecial Tail, the Remain- 
der to the Keirs of the Wife, and they have Iſſue, and the Husband dies, and the Wife rakes another 
Busband, and they levy a Fine, this is direaly within the Words, but ont of the Meaning of the 
Att, becaule the State of the Land moved from the Wife. Co. Lit. 366. a, Eaſton and Stud, Plow, 
459. adjudged. Ketw, 214. achudged, N. Bendl. 230. fl. 266. and with this egrees Co. Eliz. 524 

| L Aoi 
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Dilcontinuance. „ 
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« tance or (2) Purchaſe of the Husband, or (+) given to the Hus- 

« band and Wife in Tail, or for Life, by any Anceſtor of the Husband, _—_ 715. 
« or other Perſon ſeiſed to the Uſe of the Husband, or his Anceſtor, and Nay Crs. 

« being Sole, or with (c) other after taken Husband (d) diſcontinue, Ex. 2. it is 
« (e) alien, Releaſe, or confirm with (F) Warranty, or by Covin ſuf- ſaid aig 
« fer (g) any Recovery againſt them; all ſuch Recoveries, Diſcontinu- 271 95. 
ce ances, Oc. ſhall be (0) void, and OG) oy (&) Perſon to whom the Bas 


Baron and 
Vol. II. “ Intereſt, Feme levy a 
| uch 


| 5 Fine of 
Land, and the Conuzee grants a Rent to them in Tail, it is out of the AQ, for the Rent 


is in Lieu of the Land. — So if the Anceſtor of the Baron makes a Feoffment in Fee, upon 
Condition that the Feoffee ſhall give it to the Baron and Feme in Tail, &c. this is within the Mean- 


ing of the Act, tho' out of the Words, for they are in by the Feoffment, and not by the Anceſtor of 
the Baron. Moor 93. pl. 231. Per Plouden ſaid to have been ſo adjudged, Lynch and Spencer, Cro. Eliz. 
514. 2 Ard. 44 Moor 455. 3 Co. 50. — Tis within the AR, tho' the Gift by the Husband or his 
Anceſtors, by which the Feme takes, was made as well in Conſideration of Money paid by the Feme, 
or her Father, as of the Marriage. Dyer 146. a. b. Kelw. 208. Moor 93. pl. 231. Cro. Fac. 474. 
— Otherwiſe if the Lands had moved from the Anceſtor of the Feme, as if ſettled by the Father of the Feme 
in Conſideration of the Marriage, and of Money paid by the Baron for the Lands moving from her Father, 
it ſhall be intended that her Advancement was the principal Cauſe of the Gift, and not the Money, Ky- 
naſton and Loyd, Cro. Fac. 624. adjudged. 1 Fon. 13. adjudged. Palm. 213, 218. adjudged, Copland and 
Pyot. Cro. Car. 244. adjudged. 1 Yon 254. adjudged, & vide Moor 93. pl. 231. 2 And. 45. — But where 
conveyed by a Stranger in Conſideration of the Wife's Fortune paid by her Father to the Vendor, 
and other Money paid by the Baron; this is the Purchaſe of the Husband within the A&. Moor 250. 
pl. 398. — If A. in Conſideration of good Service done by B. conveys Lands to B. his Man, and C. 
his Couſin, and the Heirs of their Bodies, S. This is not within the Act, not being made by tho 
Baron or his Anceſtor, and being in Conſideration of Service done, it is not ſuch a Purchaſe as the 
Lawintends. Ward and Warthew, Cro. Fac. 173. adjudged ; and tho' C. was named Couſin by the Deed, it 
was ſaid that was not material, becauſe it did not appear to be any Part of the Conſideration ; but how- 
ever being found in Fact that ſhe was his Couſin, and that a Marriage was intended; it was ſaid it ſhould 
be preſumed the Marriage was as well the Cauſe of the Gift as the Service. Noy 122. adjudged, Yelv. 101. 
adjudged. Moor 683. pl. 943. adjudged. (a) Baron and Feme being joint Copyholders in Fee, the Baron 
purchaſes the Freehold thereof to him and his Wife, and the Heirs of their Bodies, they have Iſſue, the 
Baron dies, and the Feme enters and ſuffers a Recovery, c. this is a Forfeiture within the AR, for the 
Copy hold by the Acceptance of the new Eſtate, was extinE&. Cro. Eliz 24. agreed per cur. (ö) If a Man 
deviſes Lands to his Wife in Tail, this is within the Words, but not within the Meaning of the Act, Fofter 
and Pitfal. 1 Leon. 261. Cro. Eliz. 2. (c) A Man ſeiſed in Fee levied a Fine to the Uſe of himſelf for Life, 
and after to the Uſe of his Wife, and the Heirs Males of her Body, by him begotten, for her Jointure; 
and after he and his Wife levied a Fine, and ſuffered a Recovery, and the Husband and Wife died; 
and it was held the Iſſue upon this Act might enter, for tho' it was not within the Words, yet it was held 
within the Remedy intended to prevent the Diſinheriſon of Heirs. Co. Lit. 365. But in the Caſe of 
Kirkman and Thompſon. Cro. Fac. 474. this Point is adjudged con. and that ſuch Alienation was neither 
within the Words nor Intention of the Act, which ſeems clearly to be Law. (d) Vide Jones and Philpot, 
1 Lev. 49. 1 Sid. 63. (e) If ſuch Feme Tenant in Tail accepts a Fine ſur Conuzance de droit, and 
thereby renders the Land for 1000 Years, Sc. this is an Alienation within the A&, elſe it would be 
to little Purpoſe. 3 Co. 51. ſaid to have been fo reſolved. Moor 2 50. pl. 398. adjudged. 2 Leon. 168. ad- 
judged. 3 Leon. 78 adjudged, & vide Cro. Eliz. 514. 2 And. 58. — Diverſity where ſuch Leaſe made 
by Fine, where by Deed only. Cro. Fac. 629. Bridg. 28. 1 Fon. 60, & vide 2 Rol. Rep. 490. Where it 
is ſaid by two Judges, that tho* ſuch Leaſe be made by Fine, yet it not being any Diſcontinuance, or 
prejudicial to the Iſſue, he cannot enter till after her Death. (f) This relates only to Relcaſes and 
Confirmations, which are no Diſcontinuance without, ſo that a Leaſe by ſuch Feme Tenant in Tail 
made for three Lives without Warranty, if not purſuant to 32 H. 8. is a Forfeiture within the AQ. 
Sir George Brown's Caſe, 3 Co. 50. b. Cro. Eliz. 514. (g) Extends to ſuch, where ſhe comes in only as 
Vouchee. Mocr 716. pl. 1000. (5) Yet it continues as to the Parties, and all others, except him to 
whom the- Intereſt, Sc. by whoſe Entry it is to be avoided. 3 Co. 59. b. 60. Hob. 166. (i) Unleſs he 
hath diſabled himſelf by levying a Fine, ſuffering a Recovery, &c. Ward and Walthew, Cro. Fac. 175. 
adjudged, Yelv. 101. adjudged. Noy 122. adjudged. — And where he hath concluded himſelf by 
ſuffering a Recovery, c. his Iſſue whom he had Power to bar ſhall not enter. Lincoln College, 3 Co. 
61. 2 And. 31. — But if after ſuch Feme Tenant in Tail ſuffers a Recovery, the Iſſue in Tail re- 
leaſes to the Recoveror, yet the Iſſue of that Iſſue is not barred thereby. 3 Co. 59. cited from Door. 
and Student, and 3 Co. 61. agreed to be Law. — But if the Iſſue in ſpecial Tail, the Remainder be- 
ing to him in Fee, levies a Fine (with Proclamations, tho" not found,) and after his Mother (being 
Tenant in Tail within this Act) leaſes for three Lives, (not warranted by 32 H. 8.) living the Iſſue, 
the Conuzee may enter; for the Tail was extin& by the Fine, and the Conuzee was the Perſon to 
whom the Intereſt, Sc. belonged after the Death of the Woman. Sir George Brown's Caſe, 3 Co. 51. 
adjudged. Cro. Eliz. 514. adjudged, Moor 455. adjudged. 2 And 44. adjudged, And there ſaid that 
the Record of the Fine being in the ſame Court, they might inſpe& it to ſee the Proclamations, 1 Rol. 
Abr, 878. pl. J. 3 Co. 61. But if the Reverſion in Fee had been in another, then the Connzee 
taking nothing by the Fine, but by Eftoppel, could not enter; nor could the Heir, becauſe concluded 
by the Fine. Ward and Walthoe, Cro. Fac. 175. adjudged. Yelv. 101. adjudged. Noy 122. adjudged. 
Bur in this laſt Book the Caſe is not fully ſtared, for there is no Notice taken of the laſt Fine levied by 
the Woman alone after the Death of her ſecond Husband, which made the Forfeiture. (&) The Statute 


intended 


hn 


94 Di.ilcontinuante. 


* end 


* 
. 


intended © Intereſt, £9c. after Death of the Woman in Manors, Sc. ſhould belong, 
only to pre- C may enter, Oc. as if no Diſcontinuance, c. had been; and if ſuch 


vent ſuch ( Husband and Wife make ſuch Diſcontinuance, the (a) Perſon to 


A pare „ whom the Manors, £9c. ſhould belong after the Death of the Woman, 
bs he Heirs © may enter and hold, according to ſuch Title as he ſhould have had, if 
of theBaron, cc the Woman had been dead, and no Diſcontinuance, c. as againſt the 


by whom ad- « Husband during his Life; provided the Woman after the Death of her 


| vanced, and c, - i Diſcontinuance 
TIRE Husband may re-enter, Ec. but if ſole when the n Os. 


the immedi. “ ſhe ſhall be barred for ever, and the Perſon, to whom the Intereſt belongs, 
are Intereſt © may enter, c. Provided the Act ſhall not extend to any Recovery 
upon the <«{ or Diſcontinuance, to be had (b) with the (c) Heir next inheri- 
Death of rhe table, nor where he, that next after the Death of the Woman ſhould 


Wife was ſ | Dat 1 
4400 ce have an Eſtate of Inheritance, ſhall be aſſenting to the ſaid Reco- 


belong to a © very, where the Aſſent is of Record or inrolled. 


Stranger. 


Foſter and Pitfal, Cro. Elix. 2. 1 Leon. 261. (a) But if ſuch Woman be Tenant for Life, Re- 


mainder for Life, Remainder in Fee; and two Tenants for Life join in a Feoffment, the Entry of 
him in Remainder in Fee is lawful by this Act, per 1 Leon. 262. But this ſeems to be ſuch a Forfei- 


ture, for which the Remainder Man in Fee might by the common Law enter. Co. Lie. 251. ö. (b) If 


the Baron being ſeiſed to him and his Feme, and the Heirs of the Body of the Feme, dies, and in the 
Life of the Wife his Iſſue (then being Tenant of the Freehold, as pleaded, which muſt be intended by 


Diſſeiſin, no Surrender or Forfeiture being alledged) ſuffers a Recovery, (which binds not the Tail, 


he being in of another Eftate) by Agreement that the Recoverors ſhould infeoff F- 8. and that the 
Wife ſhould releaſe to him with Warranty, which ſhe does accordingly, and dies, and the War- 
ranty deſcends, &c. this ſhall bind; for not being prejudicial, but intended to perfect the Aſſurance of 
the Heirs, *tis not reſtrained by this Act; for the Woman joining with the Heir by Fine or Recovery, 


might have barred the Tail; and it was never intended to prevent a Warranty being made to him 


that had the Land, by the Conveyance of the Heir himſelf. Lincoln College's Caſe. 60. 4. b. adjudged. 
(c) Bur if ſuch Heir being a Daughter joins, and after a Son is born, he may enter. 3 Co. 61. b. 


(E) What Eſtate oꝛ Jntereſt may be diſcon- 
tinued. „ 


Lie. Sei. 627, HERE can be no Diſcontinuance of Things which lie in Grant; 


2 3 and therefore if Tenant in Tail of a Rent, (4) Advowſon, Com- 


3 Co. 83. mon, or Remainder, or Reverſion expectant on a Freehold, make a 
(4d) Tenant Grant by Deed or Fine, or Diſſeiſe the Tenant of the Land out of 
1 * which the Rent is iſſuing, whereof he is ſeiſed in Tail, and make a Feoff- 
7 Bn” on ment with (e) Warranty; this is no Diſcontinuance of the Intail, for 
grants the nothing paſſes but during the Life of Tenant in Tail, which is lawful, but 


fame in Fee, every Diſcontinuance works a Wrong. 
and after a | „ 
collateral Anceſtor releaſes to the Grantee with Warranty, and dies, this is a good Bar for ever. 1 Leon. 


111. ſaid by Anderſon to have been adjudged, but vid. 2 And. 110. (e) But where the Iſſue by bring- 


ing 3 admits himſelf out of Poſſeſſion, and ſhall be barred by the Warranty and Aſſets, vide 
Co. it. 332. 5. | | | 


Ls a6: Copyhold Eſtate cannot be diſcontinued by Surrender, for the Te- 
632. nant gives up no more than he had, and the Surrendree is in by the 
Co. Copyb. 141. Lord's Admittance ; and this is not (f) like a Feoffment at common 


| 8 ' Law, which being ſo notorious a Way of conveying Eſtates, takes oy 
Warranty is the Entry for the Benefit of Strangers, who otherwiſe would be at a Loſs 


uſually an- to know againſt whom to bring their Precipe. | 


nexed to it; 


and if the rightful Owner might enter, the Benefit of the Warranty would be loſt, but Warranty cannot 
be annexed to Copy hold Eſtates. 1 Leon. 95, 352. 
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But by Cuſtom a Copybold Eſtate may be diſcontinued by Surrender, p his vid 
and tack Scrender an Eſtate-Tail in Copyhold Lands for ever. a] og ; 


| | 484, 717- 
Moor 358, 753. 1 Leon. 95. Co. Lit. 248. Cro. Eliz. 90, 148. 4 Co. 25. 1 Rol. Abr. 632. 1 Broꝛunl. 


44, 79. 


Alſo if there hath been a Cuſtom in a Manor, that Plaints ſhould be 4 Co. 23. 4. 
proſecuted there in the Nature of real Actions: if a Recovery be had N 
upon ſuch Plaint againſt Tenant in Tail, *tis a Diſcontinuance ; for ſince *” ? ? 
the Cuſtom warrants the Recovery tis an Incident to ſuch a Recovery 
by the common Law, that it ſhould be a Diſcontinuance, which it ſeems 
is drawn from the Nature of the Thing, that a Judgment given in a Court 
of Judicature ought not to be avoided, but by Matter of as high Nature, 
viz. a Recovery by a Court of Juſtice, and not by the Entry of the Party 
that hath Right. 35 8 . . 

If the Reverſion or Remainder be in the King, the Tenant in Tail Co. Lit. 333. 
cannot diſcontinue the Eſtate-Tail. . 2 And. 156. 

| | | | 2 Leon. 157. 
3 Leon. 75. for this vide Heads of Fines and Recoveries. 


But if there had been Tenant in Tail, the Reverſion in the King, be. 
fore 34 H. 8. he might have (a) barred the Tail by a common Recovery, ©: Ei. 333. 


but that common Recovery neither barred nor diſcontinued the King's 99 
Reverſion. | . TS Tail may 
now be bar- 


ed by Fine, withour diſcontinuing the King's Remainder, vide Moor 11 5. pl. 258. 2 Leon. 57. 4 Leon. 


40. 1 And. 64. Kelw. 213. | 


If A being Tenant in Tail makes a Gift in Tail to B. and B. makes Co. Lit. 32). 
a Feoffment in Fee, and dies without Iſſue, and A. hath Ifſue and dies, 

the Iſſue of A. may enter; for tho? the Feoftment of B. did diſcontinue 

the Reverſion of the Fee-ſimple, which A. had gained upon the Eſtate- 

Tail made to B. yet it could not diſcontinue the Right of Intail which 

A. had, which was diſcontinued before; and therefore when B. dies with- 

out Iſſue, the Diſcontinuance of the Eſtate-Tail of A. which paſſed by his 

Livery ceaſes, and conſequently the Entry of the Iſſue of A. is lawful. 

> If Husband and Wife are ſeiſed of Lands, Remainder to the Heirs of 5 
the Body of the Husband, with Remainder over, they make a Leaſe for Carth. 109. 
| Years, not warranted by the Statute, the Husband dies, leaving Iſſue 7. S. r 
who at the Age of 16, with the Conſent of the Wife and ſecond Huſ- judged. 
band, with his own Hands makes a Feoffment to the Leſſee; this is no (b) And it is 
Diſcontinuance of the Remainder over, for J. S. had (5) only a Reverſion * Maxim in 


expectant upon an Eſtate for Life, and ſo (c) no Freehold in him at the Dans tt hs 


; who hath no 
Time of making the Feoffment. Freehold in 


| | | the Land 
cannot by any Means diſcontinue the Eſtates therein. Carth, 110. Curiam, vide ſupra Letter (B). 


(e) For tho' the Tenant for Life conſented, yet ſuch a naked Aſſent will not amount to a Surren- 
der. Carth. 140. per Curiam. | ae e nk 


(F) By 


— —e— — 2 
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(F) By what Act oz Conveyance a Dilconti⸗ 
nuance may be made, and the Effect thereof, 


A Man may diſcontinue by five Sorts of Conveyances, viz. (a) Fine, 


(a) Bur if he 
dies before ranty. 
Execution, 


it is no Diſcontinuance. 1 Rol. Abr. 632. Co. Lit. 333. B. (b) But a Feoffment with Livery in Lay 


works no Diſcontinuance. 1 Rol. Abr. 632. 


C. Lit. 328. be A Feoffment made by Tenant in Tail is a Diſcontinuance, with or 


without Warranty; but a Releaſe or Confirmation is not, for a Man 
can paſs no more thereby than he may lawfully paſs; but a Warranty 
added to a Releaſe, or Confirmation to a Diſſeiſor works a Diſcontinu- 


ance, if it deſcend on him that hath the Right. 


0. Li. 328. b. But if one having a Son marry a ſecond Wife, and Land be given to 


the Husband in ſpecial Tail, and he have Iſſue by his ſecond Wife, and 


be diſſeiſed, and releaſe with Warranty, and die; or if Tenant in Tail 


of Borough- Engliſh Land have Iſſue two Sons, and be diſſeiſed, and re- 
leaſe with Warranty to the Diſſeiſor, and die; yet is not the Intail diſ- 
continued in either Caſe; becauſe the Warranty always deſcends to the 


Heir at Law. | 


Perb. Se. If Tenant in Tail exchanges with another, (c) this is not a Diſcon- 
294. tinuance. 8 | | 
9 Eg. 22. 5 


Co. Lit. 33 2. b. S. P. 1 Rol. Abr. 632. S. P. (c) Becauſe no Livery of Seiſin is requiſite thereupon. 
Co. Lit. 332. 6. 1 Co. 44. ö. — So of Partition between Parceners. Co. Lit. 173. a. 25 


2 644. If Tenant in Tail bargains and ſells his Lands in Fee, this is no Diſ- 


e continuance, for only a Freehold which determines within the Compaſs 
____ ofa Life paſſes. „„ | 5 N 

9 Co. 96. b. So if Tenant in Tail by Indenture inrolled Bargains, and ſells to J. &. 

Sey mor's and his Heirs, and after levies a Fine with Proclamations to the Bar- 


Caſe. gainee and his Heirs, and dies without Iſſue; this is no Diſcontinuance 


8. C. F. 162. of the Remainder, becauſe the Remainder is not touched or (4) diſ- 


(d) For every placed thereby; for no Freehold paſſes by the Fine; but the Fine only 
Denen. corroborates the Eſtate of the Bargainee by the Statute. 

ance it is ne- 8 | 

2 there ſhould be a Deveſting, or Diſplacing of the Eftate, and turning the ſame to a Right; 


for if it be not turned to a Right, they that have the Eftate cannot be driven to an Action. Co: 


Lie. 327. b. — But there may be a Diſcontinuance, which turns the Eſtate to a Right, and yet does 
not take away the Right of Entry; and a Warranty may bar where the Reverſion is only dif 
plarey, 15 turned to a Right, tho' the Right of Entry is not taken away. Vide 1 Salk. 243. 
per Towe! J. C. | bh 855 Re | 


Co. Lit. 335 . Some Diſcontinuances are for Life only; as when Tenant in Tail 
336.2. makes a Leaſe for the Leſſee's (e) Life; ſome are during the Limitation 


I Salk. 244. of an Eſtate-Tail; as when Tenant in Tail makes a Gift in Tail; alſo if 


33 he makes a Leaſe for Years, or for his own Life, Remainder in 
Tenantin Fee, with Livery ; this is a Diſcontinuance in Fee, becauſe the Eſtate 


Tail within in Fee paſſes by the Livery. 
the Statute | 
11 H. 7. accepts a Fine come ceo, c. and grants and renders it for 500 or 100 Years, rendering the 
ancient Rent, this is within the Act; for tho' ſtrictly a Term for Years can work no Ditcontinuance, 
yet they are in equal Miſchief, and the Statute would be uſeleſs if ſuch Leaſes were not within the 
Remedy thereof. Aoor 25. Piggot and Palmer. 3 Co. 51. b. Cro. Car. 689. 2 Leon. 168. Barker and 
Taylor. 3 Leon. 78. Dyer 148. | | erm 


+ | | | | And 


— 


Dilcontinuante. . ö 


And none can make a Diſcontinuance larger than the Alienation of Co. Lit. 323. 
the Tenant in Tail, who made it; therefore if A. Tenant in Tail make a 
Gift in Tail to B. and B. infeoff C. and die without Iſſue, A.'s Iſſue 
may enter. ß a bro T ; „„ | 
If the Eſtate that cauſed the Diſcontinuance is (a) defeated, the Diſ- c LI. 336 
continuance is (5) defeated alſo. | 337. 
| NS E | | ; | (a) As by 
Entry for a Condition broken, or otherwiſe, 8 Co. 44. 2. (b) But the Reverſion might be reveſted, 
aand yet the Diſcontinuance remain as if a Feme Covert had been Tenant for Life, and the Husband 
had made a Feoffment in Fee, and the Leſſor had entred for the Forfeiture, the Reverſion was re- 
= veſted, and yet the Diſcontinuance remained at the common Law. Co. Lit. 535. a, 
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) What Acts amount to a Diſſeiſin. N 5 
- | (B) What Perſons are capable of committing tuch 5 : | 

Y Dilleiſins. Oo or, Aa Crate] | 
n. M . 


(4) What Ads amount to a Difſeiſin, 


Diſſeiſin is where a Man enters into any Lands or Tenements, Lit. Sg. 239. 
where his Entry is not congeable, and ouſts him which hath Co. Lit. 181. 
the Freehold ; ſo that it differs from an Abatement, which is the 277: 224. 

Entrance of a Stranger into Lands, of which an Anceſtor Ty 8 

died ſeiſed before the Heir has entred; ſo that there is not properly an nothing 

actual Ouſter committed of the Perſon that was ſeiſed of the Freehold, more is ac- 
= as there is in Caſe of a Diſſeiſin; but the Entry of the Perſon who has quires 

I the Title to the Freehold is prevented; in like Manner a Diſſeiſin differs Baltes but 

J from an Intruſion, which is when an Anceſtor dies ſeiſed of any Eſtate a bare Por. 

© of Inheritance expectant on an Eſtate for Life, and then Tenant for ſeſſion, but 

Life dies; and between the Death of the Tenant and Entry of the Heir Faun all 

ral * Stranger interpoſes and intrudes, and fo gets Poſſeſſion of the Freehold ; Sale ed 

ion ſo that it is rather a Prevention of the Heir's Entry, than an actual Ouſter | 
if of him of his Freehold. 3 | | 

in lf Husband and Wife purchaſe Lands in Fee, and then the Huf. 1 Bel. 4“ 

date band is attainted of Felony, and the King ſeiſes the Land, and after- 68 
| | wards the Lord of whom it is held hath it upon his Suggeſtion deliver- 

| £4 to him out of the Hands of the King, as his proper Eſcheat ; this is a 
be Diſſciſin of the Wife who was Jointenant with the Husband, for the 
ance, WW Lord pot Poſſeſſion of the Freehold by his Miſrepreſentation of the Na- 


the ture of the Eſta . . T7 2: PO = 3338 
1d | ate to the King, which being a manifeſt Act of Injuſtice 
—.— _ Falſhood, the Poſſeſſion acquired by it muſt be looked upon Jo an 
| Acquiſition of the ſame Nature with a Poſſeſſion gained by open and 

And WW Wowed Violence, and ſo a Diſſeifin, 


Vol. II. 


C c A Man 8 


98 Dilleiſin. 
1 Rol. Abr. A Man has a Houſe, and locks it, and departs, and another comes to 
659, 


Bro. D ſeiſin 
25. | 


1 Rel. Abr. 
659. 

Bro. Diſſeiſin 
42. 


I Rol. Abr. | 
659. 


1 Nol. Abr. 


659. 


the Houſe and takes the Ring of the Houſe in his Hand, and ſays that 
he claims the Houſe to himſelf in Fee, without making any Entry into it, 
this is a Diſſeiſin of the Houſe; for the Claim he made upon taking the 
Ring into his Hand ſhews his Intention in doing it to be a plain Seiſin of 
the intire Freehold, and conſequently a Diſſeiſin of the true Proprietor, 
and his Non-entry into the Houle, upon his ſeiſing of it will not qua- 


lify the Intention of what he has done, ſince his Seiſin of Part, in the 


Name of the whole, gives him whatſoever an Entry could have done, 
and therefore ſuch an Entry was not neceſſary. e 

A Man has a Mill, and A. turns the Water that uſed to ſerve the 
Mill, ſo that it cannot grind; this is a Diſſeiſin of the Mill, for which 


an Aſſiſe lies againſt A. for to deprive a Man of the Means he has of 


obtaining the Profits of his Freehold is in Effect to diſſeiſe him of his 
Freehold. | „ c 

If A. cuts Trees in his Soil, and B. who has Common there, ſays that 
the Soil is his, and commands him not to cut there, whereupon A. departs 
out of the Land, this is no Diſſeiſin in B. for he who has no Right to a 


Freehold cannot be ſeiſed of it by bare Words only, which are fleeting 


and tranſitory, and do not amount to ſuch an Act of Notoriety and So- 


lemnity, as is required in gaining Poſſeſſion of a Freehold, whereof 


Strangers are to take Notice, | | 
If a Man, who has Right of Entry into Lands, in coming thither is 
diſturbed and hindred from entring, this is a Diſſeiſin, ſuch Hindrance of 
Entry being equivalent to an actual Ouſter of the Freehold. 
Where a Man enters into my Houſe by my Sufferance without making 
any Claim, this is no Diſſeiſin, being rather an Act of Friendſhip and 


_ Hoſpitality than of Violence and Intruſion. 


Bro. Title. 


Diſſeiſin 28. 


1 Rol. Abr. 
659. 

Hob. 322. 
Bro. Diſſeiſin 
4. . 


A Man Grants all his Lands in D. to A. beſides the Chamber he lies 


ſick in; and after Livery made purſuant to the Grant, by the Sufferance 
of A. the Grantor removes into the Hall without claiming any Thing to 
his oun Uſe, and dies; this coming into the Hall is no Diſſeiſin, being by 
the Permiſſion of the Grantee, and ſo not unlaw fun. 
If the King be ſeiſed in Fee of the Manor of B. and a Stranger erects a 
Shop in a vacant Plat of it, and takes the Profit of it without paying 


any Rent to the King, and after the King grants over the Manor in 


Fee, and the Stranger continues in the Shop, and occupies it as be- 


fore, this is no Diſſeiſin; for the firſt Entry of the Stranger was no Dif- 
ſeiſin, but an Intruſion on the King's Poſſeſſion; for that the King's Title 
appearing of Record, the Entry in Pais, which is not an Act of equal No- 


toriety, will not deveſt it out of him; if then the King is not diſſeiſed, his 


Conveyance of the Freehold is good, and the Grantee is ſeiſed by Vertue 


of it, and conſequently cannot be ſaid to be diſſeiſed by the Stranger who 


Bra. Title 


Liſſeiſin 6. 
1 Rol Abr. 
659. 


Pro. Title 
Diſfſeiſin 24. 


has made no Entry upon him after the King's Conveyance, but only 
continued the old Intereſt which he had before the Grant, and ſo re- 
8 an Intruder ſtill, and liable to an Action of Treſpaſs or Ejectment 
Or it. | | ST | p Sie 

So if a Man enters into certain Lands, Parcel of a Manor which is in 
Ward tothe King, by Reaſon of the Nonage of J. S. and takes the Pro- 
fits as Owner thereof, and J. S. after ſues Livery, and the Intruder ftill 
continues in Poſſeſſion, and takes the Profits as formerly, this Continu- 
ance after the Livery is no Diſſeiſin, but only an Intruſion to be remedied 
by Treſpaſs or Ejectment; and the Manor being in the King only as 
Guardian makes no Difference; becauſe, till it is relieved out of his Hands, 
he is in actual Poſſeſſion of it as much as if it were his own. 

Baron and Feme ſeiſed in Tail, the Baron goes out of the Country, 


and in his Abſence the Feme infeoffs A. in Fee, this is a Diſſeiſin of the 


Husband by A. becauſe the Feoffment by the Feme Covert was void, 
and ſo his Entry under it tortious. , 
Rt D | It 
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| leaſes them for 21 Years, rendering Rent, this was held no Diſſeiſin, but 2 


Dilleiſin. 99 


. w-. 


If a Diſſeiſor makes a Leaſe for Years, or at Will, and the Diſſeiſee 1 Rot. Abr. 
enters upon him, and then the Leſſee re- enters, claiming by Vertue of 662. 
his Leaſe, tho' that was only a Term for Years, yet he is a Diſſciſor, 
becauſe he enters upon the Proprietor of the Soil, and oufts him of his 
Poſſeſſion, and that by Vertue of a former Diſſeiſin, ſo that the Poſſeſſion 
of the Freehold cannot be {ſuppoſed to be left in the Difſeiſee ; and there- 
fore ſuch an Entry muſt be equivalent to an avowed Diſſeiſin. | | 
If a Man enters into my Land, claiming a Leaſe for Years, or enters 1 Rol. Abr. 
as Tenant by Statute Merchant, when he has no Right, he is a Diſſciſor, 280 0 3 
the Entry being unlawful, and the Pretence of Title unjuſt. ” Dyer 1 0 ers 
So if a Guardian in Chivalry aſſigns Dower to a Woman, as Wife of z1; 11. 
the deceaſed Tenant, who in Fact is not his Wife, and ſhe enters there- Bro. Title 


upon, ſhe is a Diſſeiſoreſs, for her falſe Title being an Act of Fraud and Dil 4 
Injuſtice, and the Poſſeſſion acquired by it tortious, and the Pretence of gg, 
Title, when it appears that ſhe has none, will not avail her, and &, whe- 
ther the Guardian in this Caſe is not a Diſſeiſor likewiſe. 
A Man makes a Leaſe for Years to another and his Heirs, and the , p,j Jr. 
Leſſee dies, and the Heir claiming the Term enters, tho' the Term be- 662. 
ing a Chattel muſt go to the Executors, and not to the Heir; yet the 
Heir is no Diſſeiſor, becauſe he claimed only a Term and no Frechold, 
and ſuch a Term too as was in Being, and actually limited to him; and 
therefore the Heir in this Caſe, that is named in the Words of Limita- 
tion, ſhall be only preſumed to enter on Behalf of the Executor, to conti- 
nue the Term that was in Being, and not to commit a Diſſeiſin on the 
Freehold, | IT 
If there be Tenant by Sufferance, and a Stranger, who has no Right 1 Rv. 4br, 
to the Land, makes a Leaſe thereof for Years by Indenture to the Te- 59. 
nant, without making any Entry upon ſuch Tenant, previous to the De- 2 220 
miſe, and the Tenant thereupon pays the Rent reſerved on this Leaſe 
to the Stranger, this is no Diſſeiſin of the rightful Proprietor, for the 
Tenant at Sufferance was no Diſſeiſor before the Demiſe; and after the 
Demiſe, or by Vertue of it, he can be no Diſſeiſor, becauſe he {till con- 
tinued his old Poſſeſſion, without committing any actual Ouſter of him 
who had the Freehold ; for the Acceptance of the Deed of Demiſe, and 
Payment of Rent thereupon, are not Acts of ſufficient Solemnity and No- 
toriety, ſince they may be tranſacted in Private, to change the Poſſeſſion 
of a Freehold. 2 . „„ . | 
If a Guardian after the full Age of the Heir continues in Poſſeſſion, he ce. Lit. 57, b. 
is no Diſſeiſor, but an Abator, and an Aſſiſe of Mordanceſtor lies againſt 271. 4. 
him by the Heir, for he does not actually ouſt the Heir of his Freehold, 
which is required in a Diſſeiſin, but holds him out by an intermediate 


] : Entry between him and his Anceſtor, which makes the Diſtinction be- 


tween an Abatement and Diſſeiſin. 

If a Man enters as Guardian into the Lands of an Infant, who has no 1 Ret. Als. 
Title to be Guardian, 'tis at the Election of the Infant to make him a 61. 
Diſſeiſor, on Account of his wrongful Entry upon an actual Ouſter of 3 San 

| 17 : den and 
ſuch Infant, or elſe to diſſemble the Wrong, and call him to an Ac- Baugh. 
count as Guardian. 1 ; | 

An abſolute Feoffment is made by Decd, and a Letter of Attorney B.. Tile 
therein to deliver Seiſin; accordingly the Attorney makes Livery upon Diſeiſn 34, 
Condition, he is a Diſſeiſor of the Feoffor, becauſe not purſuing his Com- 7: 
miſſion tis all one as if he had none at all, and then his Livery is tortious, 
and amounts to a Diſſeiſin. | | 
A. ſeiſed of Lands in Fee permits his Son to enter into them by his 1 For. 315. 
Conſent, and to occupy as Tenant at Will; the Son after by Indenture Cre. Car. 220, 
at the Election of the Father, who may if he pleaſes call it ſuch, be- A 
cauſe the Leaſe for Years was no more than he could juſtify ; but a Difſei- Pa 45 
ſin being an actual Ouſter of another's Freehold, the Poſſeſſion of the 


Son 


100 | _ Dilleilin. 


— 


hd »„— _ 
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Son being in Poſſeſſion as Tenant at Will, gives Room to the Father to 
conſtrue his Demiſe no Diſſeiſin, if he thinks fit; and therefore the : 
1 | | Son in this Caſe ſhall be preſumed to act in Behalf of the Father, and to 
; demiſe the Land as Attorney to him, eſpecially if the Father afterwards 

| demand and receive the Rent, for the Rule is Ratihabitio Retrotrabituy et 
mandato eguiparatur; however the firſt Leſſor, before he hath received any 
Rent, may take the Demiſe to be a Diſſeiſin at his Election; for when the 
Tenant at Will takes upon him to make a greater Eſtate than he has 
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Wh himſelf, this may be conſtrued a Diſſeiſin, becauſe it is an Uſurpation u- 
Wl; on the Right of the Leſſor, and in Effect a Seiſure of his Freehold; and | © 
11 | | the great Reaſon why the Leflor is allowed to make the other Conſtruc. 7 
1. | tion, is to avoid the Inconveniencies which otherwiſe would follow; for 
1 | if a Leſſor was obliged to look upon Leaſes for Years of his Tenants at 
1 Will to be Diſſeiſins; then if a Tenant at Will ſhould make a Leaſe fora | © 
1 ſmall Time, and the Leſſor not knowing thereof ſhould levy a Fine of 
4 ſuch Lands for his Wife's Jointure or other Uſes, the Leſſee of Tenant | © 
at Will would be neceſſitated to become a Wrong-doer, perhaps con- 
| | trary to his Intent, and the Diſſeiſee would be deprived by his Fine of | 
0 5 all Remedy for recovering his Right, as well as the Perſon to whom hge 
. „ levied it; for he himſelf could not ſet up a Title to ſuch Lands, becauſe | 
bt: he had transfer'd it to another in a Court of Record, and the other could | 
N | not claim, becauſe a naked Right cannot be transferred. = 
# | Co. Elis. 830, In this Caſe, if the Leſſor takes ſuch a Diſpoſition by his Tenant at | 
1 Shaw and Will to be a Diſſeiſin, then both the Tenant at Will and his Leſſee are 
= Barber cont” Dijfſeiſors, ſince they both concur to the Act that is the Diſſeiſin; but 
. in Reſped of all Strangers the Tenant at Will only is to be eſteemed | 
| No 7" Tenant of the Freehold, and the Perſon who as ſuch is Diſſeiſor; for as 
| for the Leſſee of Tenant at Will, he in Reipe of all Strangers, and | 
| | likewiſe of Tenant at Will, has a fair and legal Intereſt derived out of 
| the Inheritance of his Leſſor, and ſo cannot be Tenant of the Freehold | 
. JIJointly with his Leſſor, but muſt claim under him. C 
« x Fon. 317. If a Leſſee for Years, or at Will, make a Leaſe for Life, or a Gift in 
RC 5 Tail, that creates a good Leaſe, or a good Gift in Tail among themſelves 
| 1 Diſſciſn z, and all others, beſides the firſt Leſſor, and as to him they are both Dif- | © 
. 64, 66. ſeiſors, for they both clearly concurred in ouſting him of his Freehold, | 7 
== one by giving, and the other by receiving the Livery, which paſſed the 
1 | Freehold. .. 
| 1 Fon. 317. Tenant at Will, or for Years, makes a Feoffment in Fee, and dies; 
j Mats. Tay- his Wife brings Dower, the Feoffee cannot plead that her Husband was Þ © 
il ons Caſe. never ſeiſed; for ſince the Feoffee received his Eſtate from him, he is! 
. ce.̃,ſtopped to ſay that the Husband was never ſeiſed; beſides in Reſp ect“ 
i of the Feoffee the Feoffor had an Eſtate, tho' in Regard to the Dif- Þ © 
1 . ſeiſee he is to be conſidered as a Wrong- doer. + 
y = 4 Abr. If a Man enters into the Land of an Infant by his Aſſent, the Infant 1 


| pa „ may proceed againſt him at full Age as a Diſſeiſor; for the Contract made 
ö Oro. Car. 223. A a 
Bu. Title between them during the Nonage of the Infant may be conſidered by þ © 
I 30. the Infant as void, and conſequently the Entry by Vertue of it may be |” 
| | _ eſteemed illegal, or the Infant, if he thinks it more for his Advantage, 
. 35 may at full Age ratify the Contract between them, and ſo allow him as 
Fe 1+, his Tenant. | 5 
| | „ein, If A. be ſeiſed of Lands in Fee, and a Stranger enters upon him by 
"BY 1 Rol. Ar. Vertue of a Leaſe for Years, which is void, and pays Rent to him, 4. 
6 gor. Ao. can never proceed againſt him as a Diſſeiſor, for his Acceptance of Rent 
il | | 2 Caſc. at his Hands is a full and unconteſtable Allowance of the Leaſe he 
4 | 5 ah — claims, and conſequently the Entry by Vertue of it is purged and made 
„ . *— K f 
Palm. 201. rightful, e ITN — — = 
Jun. 316. A. bargains and ſells Lands by Indenture inrolled to B. upon Condi- 


5 5 3 tion that on the Payment of 300. at the End of three Years it ſhall be 
i 0 ' s . . A ; . * 
\ . 5675 void, and that in the mean Time the Bargainee ſhould not meddle with 
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Diſſeiſin. 3 101 
the Profits of the Land; the Bargainor occupies, and makes a Leaſe for 
five Years, and at the Day does not pay the 300 J. the Bargainee does 
not enter; but (the Bargainor occupying it) deviſes the Land; and it 
was adjudged a good Deviſe, for the Bargainor in this Caſe was Tenant 
at Will ; and therefore his Leaſe does not put the Bargainee under the 
Neceſſity of being a Diſſeiſee. | 8 
If a Guardian by Nurture makes a Leaſe by Indenture, to one who 1 Rol. Abr. 
is already in under the Title of the Infant, rendring Rent to the Guar- $59- 
dian, which is paid accordingly; this is no Diſſeiſin, for there is no ac- 
tual Ouſter conſequent on ſuch Demiſe ; and the Rent paid to the Guar- 
dian muſt be accounted for to the Infant. e „ 5 
If Two or more diſſeiſe another of any Lands to their own Uſe, they Lis. Se8. 278. 
are all Jointenants, and all Diſſeiſors; but if they diſſeiſe another to the 
Uſe of one of them only, he to whoſe Uſe the Diſſeiſin is made is ſole 
'Tenant, and the others have nothing in the Tenancy, but are called Co- 
adjutors to the Diſſeiſin. | | „ ER 
I bere are others that are called Counſellors and Commanders in a Co. Lit 180. 
Diſſeiſin, viz. when any Perſon counſels or commands another to diſſeiſe ! Rel Abr. 
a third Perſon; here we are to take Notice, that tho' the Perſons that 8 Dis 
concur in a Diſſeiſin have theſe ſeveral Names given them from the Na- fein 12 40, 
ture of that Part of the Diſſeiſin that they commit, yet Co-adjutors, 45. 
Counſellors and Commanders are Diſſeiſors in Reſpect of the Perſon 
diſſeiſed, as well as the Perſon to whoſe Uſe the Diſſeiſin is made, and 
all equally liable to the Aſſiſe of the Diſſeiſee ; nay, tho' the Diſſeiſor, 
who is Tenant of the Land, dies, yet the Aſſiſe lies againſt the Co-ad- 
jutors, Counſellors, &c. and Tenant of the Land, altho' he be no Diſ- 
ſeiſor ; and this is a moſt equitable Proceeding ; for ſince they all concur 
in committing the Inj ry, it is but reaſonable they ſhould all anſwer for 
it; and tho” the Perſon, that ſucceeds the Diſſeiſor that was Tenant in 
the Tenancy, had no Hand in the Diſſeiſin; yet claiming under it, he 
wy NE to the Remedy the Law gives the Diſſeiſee for recovering 
is Right. 15 | . 


* 


A Man makes a Leaſe for Life, rendring Rent, and goes into foreign Bro. Tit. Diſ- 
Parts, Tenant for Life dies, and A. counſels B. who is not Heir to the /*if 37: 
Leſſor, to enter, who does it accordingly, and enfeoffs A. the Counſel- 
lor; the Leſſor returns, and is hindred to enter by A. whereupon he 
brings his Aſſiſe againſt A. without naming B. and well; for A. by his 
Counſel is a Diſſeiſor; and being Tenant of the Land, and the Perſon 
who diſturbed the Leſſor of his Entry, the Leſſor who was abſent when _ 
the Diſſeiſin was committed, and ſo unacquainted with the Manner of it, 
is not obliged to bring his Remedy againſt any other but the Perſon 
who is actually in Poſſeſſion, and defends that Poſſeſſion with Force and 
Violence. 5 | . SE | 

A. diſſeiſes one to the Uſe of B. who knows not of it, and B. after- Ce. Lit 180. 6. 
wards aſſents to it; in this Caſe, till the Agreement, A. was Tenant of Bro. Tit, Di- 
the Land, and after Agreement B. is Tenaut of the Land, but both of . 59 


them are Diſſeiſors. 


A Man diſſeiſes Tenant for Life, to the Uſe of him in Reverſion; and Co. Liz. 180, 
after he in the Reverſion agrees to the Diſſeiſin, by the better Opinion, 181. 
he in the Reverſion is a Diſſeiſor in Fee; for by the Diſſeiſin made by 
the Stranger, the Reverſion was deveſted, which cannot be reveſted by 
the Agreement af him in Reverſion; for his Agreement to the Diſſeiſin 
wakes him a Party to it; and therefore if he gets any Thing by ſuch A- 
greement, he muſt get it as a Diſſeiſor; and ſo in this he is not ſeiſed of 
his old Eſtate, but of an Eſtate by Diſſeiſin. 

he Demandant and others, in a Præcipe, diſſeiſed the Tenant to the o. Liz. 180. 
Uſe of others, and the Writ did not thereupon abate; for tho' the De- 
mandant was a Diſſeiſor, yet he gained no Tenancy in the Land, being 
Vol. II. e | D d only. 
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-Diſfeiſin. | 


1 Rol. Abr. 


663. 
Bro. Tit. Dif- 
ſein 57. 


1 Rol. Abr. 
663. 


* — | 


only a Co- adjutor, and ſo his Remedy to gain the Freehold ſtill conti- 
nues; for the Deſign of ſuch Remedy being to recover the Freehold, till 
that be obtained there is no Reaſon to abate it; and that is not obtained 
by the Diſſeiſin, for he gains no Freehold by it, ſo that the Writ muſt 
ſtill continue. = og 5 . | 

If a Man commands F. S. to enter into certain Lands in his Name, 
provided he has a Right to them; if 7. S. enters accordingly ; yet if the 
Commander has no Right to the Lands, he is not the Diſſeiſor, but J. S. 
only, for J. S. was not abſolutely commanded to enter, but only condi. 
tionally, if the Commander had Right; ſo that it was incumbent on J. &. 
to inquire into the Commander's Title before he entred ; and the Com- 
mander having no Title, the Entry of F. S. was his own Act, and not 
the Execution of the Command. | | 5 | 

For the ſame Reaſon, if a Man ſays to J. S. that his Anceſtor died 
ſeiſed of certain Lands, and thereupon commands him to enter into 
thoſe Lands in his Name, if his Anceſtor died ſeiſed in Fee; otherwiſe 
not; and thereupon 7. S. enters, and yet the Anceſtor did not die 
ſeiſed in Fee; J. is the ſole Diſſeiſor, and the Commander has no Share 


in it. | 


ſe. ſin 15. | 


Pe 47. 


I Rol. Abr. 
663. Floyd 
and Bethe//. 


Co. Lit. 276. 
Palm. 202. 
Bro. Tit. Dif- 


ſeifen 74. 


Bro. Tit. Diſ- 


'/ ein 43 „ 76. 


9 


If a Man ſays to me, that he will diſſeiſe 7. S. to my Uſe, and I tell 
him that I am content; this does not amount to a Command, but is onl 
a Sufferance of what is to be done, and ſo does not make me a Diſſeiſor, 
without an actual Command; but he that ouſts 7. S. is only the 
Diffeifor. 185 OE „% ol Re 
A Diffeiſor makes a Leaſe for Years, and the Termor enters, the Dif- 
ſeiſor after leaves the Kingdom, and at his Departure commands his 
Termor, that if the Diſſeiſee entred upon him, not to ſuffer him to con- 


tinue in Poſſeſhon, but to maintain the Poſſeſſion againſt him as Termor 


of the Diſſeiſor, the Diſſeiſee enters on the Termor in the Abſence of | © 


the Diſſeiſor; and the Termor re-enters, ouſts him, and pays his Rent 
after to the Uſe of the Diſſeiſor, being abſent, ir ſeems the Leſſor is Par- 


ty to this ſecond Diſſeiſin, tho' he did not expreſly agree to it after it was 


done, for the precedent Command and Inſtructions ſufficiently ſhow his 
Intent and Concurrence to it. e 


A Man recovers ſeveral Houſes in an Aſſize, and after the Tenant re- 
verſes the ſudgment in a Writ of Error, and a Writ ifſues thereupon to 
the Sheriff to put him in Poſſeſfion of thoſe Houſes; in this Caſe, tho 
the 'Fertenants are Strangers to the Recovery, and therefore ought not 
to be ouſted without a Sc. Fa, yet if the Sheriff executes the Writ, and 
ſo put them out of Poſſeſſion by Virtue of it, he is no Diſſeiſor; for he 
Acts under the Authority of the Court, which he is ſworn to obey, un- 
der the Penalty of being fined, if he does not. Ep an Tone mon 

The {ame Law in all Caſes, where Execution is of a Judgment where- 
in the Demand is made of a Thing certain; but if an Execution is to 
be executed without mentioning any Thing in particular ; there the She- 
riff, at his Peril, ought to make Execution of the Thing in Demand; 
otherwiſe he will be a Diſſeiſor; for he is obliged to take Notice of the 
Thing in Demand, and has no Authority from the Court to make Exe- 
cution of any Thing elſe. JJ 

Leaſe for Life, Remainder for Life, Remainder in Fee ; the Remain- 
der for Life diſſeiſes the Tenant for Life, and then Tenant for Life dies, 
the Diſſeiſin is purged ; for then the Remainder for Life is ſeiſed of b 
own rightful Eſtate for Life, which was to take Place upon the Deatli of 
Tenant for Life, and the Fee reveſts in the Remainder-man in Fee. _ 

Two Co-heirs, one an Infant, and the other of full Age, the of full 
Age enters upon the Feoffee of their Father, claiming the Land to be 
and her Siſter, her Entry being unlawful, the Land veſts intirely in he 
of full Age, and nothing in the Infant; and ſo ſhe of full Age muſt - 

. | e 
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the Diſſeiſor, for an Infant can never be made a Wrong-doer by the Act 
of another, or injure himſelf by any Contract entred into during his 
{jnority. $ AY : ; | 8 ö N 
N If Dy Tenant at Will enters into another's Land contiguous to his Bro. Tit. Dir. 
own, claiming it to my Uſe, and feeds his Cattle there, and fells the Jen 59. 
Trees, upon which the Tenant of the Freehold is obliged to quit his Poſ- 
ſeſnon, and ſo brings his Aſſiſe; and it is found that I never command- 
cd my Tenant to commit this Diſſeiſin, nor ever ſhared in any of the 
Profits of it, I ſhall be acquitted of the Diſſeiſin, ſince it would be ap- 
parent Injuſtice to charge me with the Guilt of an Act I never con- 
curred to. | 5 9 | 
A. demifes the Land of B. to C. for Years, rendring Rent, C. enters Bro. Tir, P/ 
and pays the Rent to A. it ſeems A. by this Tranſaction is a Diſſeiſor, ſciſn 75. 
for his Demiſe to C. is tantamount to a Commanid ro enter into the Lands 
of B. and he that commands the Diſſeiſin is the Diſſeiſor. 
A. has Common in the Land of B. and H. comes with his Family and Ne. Tir. P. 
incloſes the Land, fo that A. cannot have the Uſe of his Common, R. and Jen 79. 
his Family are Difſeiſors, for they ouſt A. of his Common by the Inclo- 
ſure, which is plainly a Diſſeiſin. 5 | v8 | 
A Man leaſes for Life, rendring Rent, with a Clauſe of Re-entry for Bro. Tit. Di/- 
Non- payment, and for Arrears of Rent diſtrains, and being poſſeſſed of ſcijin 8 1. 
the Diſtreſs, re-enters, and adjudged a Diſſeiſor; for tho? he had an E- | 
lection upon Non- payment of the Rent to re-enter or diſtrain; yet by 
Diſtraining he had determined his Election, and ſo put it out of his 
Power to re-enter; therefore when afterwards he re- enters, it is unlaw- 
ful, and conſequently ſuch an Ouſter of him who has the Freehold, as a- 
mounts to a Diſſeiſin. ; 15 j 8 
Lands deſcend to an Infant, and A. enters as Guardian only, and de- Bro. Tir. Diſ- 
viſes it to B. and dies, B. enters, and the Infant brings an Aﬀfiſe againſt ein 85. 
him, and he was adjudged a Diſſeiſor; for tho' A. was the firſt that en- 
tred, yet he entred as Guardian, ſo that it was in the Election of the In- 
fant to charge him as a Diſſeiſor, or call him to an Account as a Guar- 
dian; and therefore when the Infant charges the Deviſee as a Diſſeiſor, 
it ſhall be preſumed that he looked upon A. as his Guardian; otherwiſe 
B. could not be charged as the Diſſeiſor, but as the Deviſee of the Diſ- 
ſeiſor ; for if he had reckoned A. as his Difſeiſor, then B. muſt have been 
eſtcemed a Perſon who claimed under the Diſſeiſor by legal Conveyance, 
and ſo not to be charged as the actual Diſſeiſor of the Infant; but if the 
Infant is ſuppoſed to look upon A. as his Guardian, then he may charge 
B. as a Perfon who ouſted him by Wrong of his Freehold, ſince he, and 
_ the Guardian, was the Perſon who ſeiſed the Poſſeſſion without 
itle. | 5 
The Father enfeoffs his Son within Age, and after enters as his Guar- Bre. Tit D;/- 
dian, and enfeoffs F. S. and dies; the Infant brings his Aſſiſe againſt the 4% 94. 
Feoffee, who was adjudged a Diſſeiſor for the Reaſons before-inentioned; + inf 499) 
and likewiſe, becuufe it is provided by eim. 2. cap. 25. that if Leſſee . 
for Years, or Guardian, alien in Fee, the Remedy for recovering the 
Freehold ſhall be by an Aſſiſe of Novel Diſſeiſiu, and both the Peoffor and 
Feoffee ſhall be eſteemed Diſſeiſors, and the Survivor of them ſhall be 
liable to this Remedy; fo if either happens to die, he that ſurvives may 
be conſtrued a Diſſeiſor, and as ſuch liable to this Action. | 
Not only Guardians in Chivalry, but in Socage, and by Nurture, come 2 bt. 413. 
within this Law of 7/7. 2. So alſo their Alienations not only in Fee, 
bur in Tail, or for Life, are within this Act; for where-ever a Freehold 
is transferred by the Solemnity of Livery, by a Perſon who has no Right 
to make ſuch a Conveyance, there is an actual Ouſter of him that has the 
Freehold, and ſo a Diſſeiſin. 55 „ 88 
Here it will be fit to obſerve, that tho' the ſaid Statute mentions only 
F enant for Years, yet Tenant by Elegit, Statute-Mercliant or Staple, as 
EEE: alſo 


2 Inſt 413. 
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Dilleiſin. 


2 Inſt. 413. 
Bro. Tit. Diſ- 
feiſin 86. 


Bro, Tit. Diſ- 
ſelſin 95. 


Cro. Elix. 16 9. 
Alexander 
and Dyer. 


5 
* 


alſo Tenant at Will or at Sufferance, are by an equitable Conſtruction 
brought within it, as being all equally capable, by the Poſſeſſion which 
they enjoy, of committing Diſſeiſins, by transferring the Freehold by 
Livery; but a Bailiff is not within the Act, becauſe it mentions and in- 
tends only thoſe Perſons who have ſome Intereſt, and thereby a Poſlef. 
ſion in the Lands, which a Bailiff has not. 

If Tenant for Years, or a Guardian, make a Leaſe for Life, Remain- 
der for Life, Remainder in Fee, and Tenant for Life enters, he is a Diſ- 
ſeiſor, for he accepts of the Livery, which transfers the Freehold, and 
ſo produces the Diſſeiſin, and therefore makes himſelf a Party to the 
Wrong; the ſame Law of him in Remainder, if he in Remainder for 
Life or in Fee enters, for ſuch Entry is an Agreement to that Act which 
makes the Diſſeiſin. 19s 

If a Guardian accepts of a Feoffment from his Ward, the Ward may 
bring an Aſſiſe againſt him as a Diſſeiſor; for the Guardian acts contrary 


to his Duty when he aſſents to any Alienation made by his Infant; for 


it is his Duty to protect the Inheritance of his Ward, and to deliver it 
up to him at full Age, and not to bring it into his own Family. 


A. lets Lands for twenty-one Years, from Michaelmas next enſuing, 


rendring Rent, and the Leſſee enters 29 Sept. and occupies for one Year, 


the Leſſor brings Debt for the Rent reſerved; and adjudged, that tho 


his Entry, which was without Title, made him a Diſſeiſor, and that this 


Diſſeiſin was not purged by the Accruing of the Term after, yet Debt 


lay upon the Contract; for tho' his Entry, being made the Day before 
the Leaſe commenced, cannot be ſuppoſed to be made by Virtue of the 


Contract, yet it does not diſannul the Contract, for that muſt remain till 


defeated by an After- agreement of equal Notoriety with it; and there- 


fore the Action in this Caſe may well be formed upon it; and the Rea- 
ſon why in this Caſe the Accruer of the Term after Entry did not purge 
the Diſſeiſin, is becauſe when the Leſſee enters before his Title accrued, 


he is preſumed to diſclaim the Title of a Termor and ſet up another; 


(B) What Perſons are capable of committing 


1 Rol. Abr. 
660. 
Bro. Tit. Dif- 
ſeiſin 67. 


and therefore ſach Title ſhall not protect him from the Notice of the 
Law; for that would be to conſider him under a Title which by an e- 


preſs Overt-Act he diſowns, 


ſuch Diſleifins. 


S to Femes Covert, if a Husband diſſeiſe another to the Uſe of his 
| Wife, this does not make her a Diſſeiſoreſs, ſhe having no Will of 
her own, nor will any Agreement of hers to the Diſſeiſin, during the 
Coverture, make her guilty of the Diſſeiſin, for the ſame Reaſon ; but 


her Agreement after her Husband's Death will make her a Diſſeiſoreſs, 


1 Ro). Abr. 
660. | 
Bro. Tit. Diſ- 


ſeiſin 67. 


Co. Lit. 3 5 b. 
Lit. Set. 678. 
1 Rol. Abr. 
660, 661. 
Bro. Tir. Diſ- 


ſelſin 15,6 


becauſe then ſhe is capable of giving her Conſent, and that makes her 
Tenant of the Freehold, and ſo ſubje& to the Remedy of the Diſſeiſee. 

So if a Man diſſeiſes another to the Uſes of a Feme Covert, her A- 
greement to it ſignifies nothing, and tho? the Husband's Agreement to it, 
ſertles the Eſtate in the Wife; yet it makes her no Sharer in the Guilt 
of the Diſſeiſin. 

Bur if a Feme Covert actually enter and commit a Diſſeiſin, either 
ſolely or together with her Husband, then ſhe is a Diſſeiſoreſs, becauſe 
ſhe gains thereby a wrongful Poſſeſſion; but yet ſuch actual Entry can- 
not be to the Uſe of her Husband or a Stranger, ſo as to make them Diſ- 


8 H. 6. 14. cone. TY 1 
2 ſeiſors; 


79 
1 
ql 6 ; 
VE 
Ft, 
GS, x 
1 * 
#8 
7 8 
6 Kees 
13 28 6 
LR Wo 
2 
8 1 
1 
3 * Fall 
1 : r 
e 
3 
2 Oh TD 
e >< IRS 
bt» 5 r 
8 3 
0 |." 
4 EM 
F. 4 7 . 
3 
ry = 
? f 23 2 
5 2 
3 TR _ 
* 
. 
N 7 V 
a 9 - 
Mo 
n J 2 
„ 
ar, 
1 HIS 
f 7 1 * 
3 þ 1 TEE 
O N <: 89 
ESE 
his : J 
8 
* Y 3 GE. 
ore | © 
O 3 
33 
N 
the 
S 
ba 2 LY * 
till Wn. 
re Tree” 
re- * 
* 7 
ea» |? 
— 3 
rge |= 
zed, 2. 1 2 
er; 
7 we 'F [+ 
: 2 A 
, * 85 My 
e- 
Bo 
>. 
3 
7 "oi 
UT . 
© 2/0 
5 F 5; 
* N 
be 
38 
8 C24 
: A ONS 
13 
EN 
55 . 
3 
8 
5 . 
3 
* 75 . 
: 8 
N. 
. * . SE, 
8 "OY 
) 5 
RA 
g 2 I. 1 
1 0 RA 
3 
2 5 
E 
4 bk 
but 
I E ke 
Ore15 . 
8 
s her = 
4 9 
* 6 
| 22 
lee. A 
Ty 
Fe 
er * N 
2 — 44 
o _ 
$$ 
to It, | 
Guilt 
ither 
y can- 
5 
m Dit- 
eiſors ; 


=O ; 105 


3 —— 


ſeiſors ; becauſe tho' by ſuch Entry ſhe gains an Eſtate, yet ſhe has no 
Power of Transferring it to another. 

As to Infants, they are under the ſame Reſtrictions with Feme Co- Bro. Tit. Di/- 
verts ; fo that their Agreement during Minority to a Diſſeiſin committed % 5,16.35- 
to their Uſe, does not bind or make them Diſſeiſors, no more than if an © ogy gd 
Infant commands a Diſſeiſin to be made; becauſe no Acts, during their 
Minority, are ſo binding, but that they may at full Age revoke and can- 
cel them; but an actual Entry by an Infant into another's Freehold 
gains the Poſſeſſion, and makes him a Diſſeiſor as well as it does a Feme 
Covert. 3 | 

Two Infants Jointenants, one releaſes to the other, by which the Bro. Tit. Da- 
other holds the Whole; this ſeems a Diſſeiſin, becauſe the Releaſe being /*! 19. 
in no Manner for the Advantage of the Infant, is utterly void, and then 
the Entry of the other being without Title is tortious and a Diſſeiſin; 
but if there had been Livery made upon it, tho? between Jointenants, 
this is void; yet it ſeems no Diſſeiſin, for the Regard the Law has for 
the Solemnity of Livery, which ſhall continue till Defeat by Act of equal 
Notoriety-_; - : 5 ED : 

If a Man carries an Infant into the Lands of F. &. and there claims 1 Nel Abr. 
the Lands to the Uſe of himſelf and the Infant; yet the Infant ſeems no 661. 
Diſſeiſor, becauſe he made no Claim of it himſelf, and then ſhall not be 
charged with the Tort of another Perſon. . 5 

If the King enters without Title, or ſeiſes Lands by a void or inſuffi- Bro. Tir. Pi- 
cient Office, he is no Diſſeiſor; for being the Fountain of Juſtice, and *" 65. 
engaged in Multiplicity of Affairs, his Acts are not to be charged with 
Injuſtice ; but this Privilege does not extend to any of his Subjects ; and 
therefore if the King by Letters Patent grants Lands ſo ſeiſed, and the 
Patentee enters, he is a Diſſeiſor, becauſe he has Time and Leiſure to in- 
quire into the Legality of his Title, which the Prince is ſuppoſed to want 
Leiſure for. T7 | „ 

If a Corporation Aggregate diſſeiſe to the Uſe of another, they are Vide Head of 
Diſſeiſors in their natural Capacity, and the Perſons who committed the Corporations. 
Wrong ſhall be charged therewith, and not the Corporation, which con- | 
fiſts of a conſtant Succeſſion of various Perſons, and as a Corporation can 
do no Act without Writing. 


Diſtreſs, 


HE Remedy for Recovery of Rent, by Way of Diſtreſs, ſeems Ban of Ge. 
to have come over to us from the Civil Law; for antiently in vermment 77. 
the Feudal Law, the not paying Attendance on the Lords Reins 2.57, 

| Courts, or not doing the Feudal Service, was a Forfeiture of EET og 

the Eſtate z but theſe Feudal Forfeitures were afterwards turned into 

Diſtreſſes, according to the Pignorary Method of the Civil Law, that is, 

the Land that is let out to the Tenant is hypothecated, or as a Pledge 

in his Hands to anſwer the Rent agreed to be paid to the Landlord, and 

the whole Profits ariſing from the Land are liable to the Lord's Seiſure, 

for the Payment and Satisfaction of it. | 


Tor TE Ee Under 


106 | __ Diſtreſs. 
Under this Head I ſhall conſider, 


(A) Who, in Reſpect of his Eftate 02 Intereſt, map di⸗ 
ſtrain fox Rent. 


(B) Chat Things map be diſtrained. 


9 the Manner of Piſtraining as to Time and 
lace, 


(D) Of the Diſtreſs when ſetled, and herein of the Di⸗ 
ſtrainer's Intereſt therein, and what he is to do 
therewith, 


(E) Where a Diſtreſs wall be ſaid to be Wrongful and 
Exceſſive; and herein of the Remedy which the Party 
injured hath. 


(F) Of diſtraining Things Damage-feaſant, 
(G) Of Diſtreſſes foz Amercements, 


00 Who, in Reſpect of his Eftate 02 Intereſt, 


may diſtrain foꝛ Rent. 
For this vide JF a Man ſeiſed i in Fee makes a Gift in Tail, or a Leals for Life, 
Head of Years, or at Will, ſaving the Reverſion to himſelf, with a Reſerya- 


Rents, Lit. tion of Rent, or other Services; the Law gives the Donor or Leſſor, 


e Di. without any expreſs Proviſion, Remedy for ſuch Rent or Services by 


fireſs 5, 15. ' Diſtreſs, 

and this my | 
Lord Coke calls a Rent diſtrainable of common Right. Co. Lit. 142. 4. 8 H. 4. 15. 2 36. Pt Eli, 
636. The Bailiff that diſtrains muſt ſhow in whoſe I he does ii. Bro. Diſtreſ 78 


c i Put if the 1 or Leſſor fates not the Reverſion, he cannot di- 
5505 Fee ſtrain of common Right, but he may reſerve to himſelf a Power of Di- 
ewe 8 


2 Saund. 303, ſtraining, or the Reſervation may be good to bind the Leſſee by Way of 


of Debt. 
Co. Lit. 4). a. A Rent diſtrainable of common Right, or by the Commons Law, can- 
142.4 not iſſue out of an incorporeal Inheritance; as if I have a Right of Com- 


4 * _ mon in another Man's Soil, and I grant it to A. reſerving Rent, if the 


Tithes, be. Rent be behind, I cannot diſtrain the Beaſts of A. becauſe that the 


cauſe there Right of Common which every Man has, runs thro' the whole Common. 


is no Place 
where the Diſtreſs can be taken. Cro. Fac. 111, 173. 2 Rol. Abr. 446, 451. Co. Lit. 47, 142. Bro. Tit. 
Diſtreſs 67,80. 11 H. 4: 40. 5 Co. 5. vid. 1 Chow. Ca. 79. * 


Co. Lit. 169. b. A Rent granted for Equality of Partition by one Coparcener to an- 


LES Mo >» other, is good; ſo is a Rent granted to a Widow out of Lands whereof 

la. me is dowable, in Lieu of ber Dower; the like Law of a Rent granted 
in Lieu of Lands upon an £xchange; and for theſe the Law gives a Re- 
medy by Diſtreſs, without any Proviſion of the Parties, tho they have 

| no Reverſion. | 

Bro Difireſs ). If a Termor grants all his Term, rendring Rent, he cannot diſtrain 


for it. 
x If 


Contract, for the Performance whereof the Leſſor ſhall have an Action | 5 
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If a Man ſeiſed of Land in Fee, and poſſeſſed of other Land for 7 ce. 51-2. 
Years, grants a Rent-charge for Life our of both, with a Power to di- —_ ve 
ſtrain in both, if the Rent be in arrear, the Leaſehold as well as the 075 . 00 
Lands of Inheritance are ſubject to the Diſtreſs, becauſe a Man may 1 K.. Rep. 
oblige his Chattels to the Diſcharge of the Rent; but the Rent being a 339. 
Freehold ſhall iſſue only out of the Inheritance, becauſe the Leaſehold 3 607, 
being only a temporary and periſhing Intereſt, is not a Fund commen- TY 
ſurate to the Charge, and therefore the Rent ſhall iſſue out of the Inhe- 
ritance, which for its Duration is a more competent Eſtate to ſupport the 
Charge, and render the Grant effectual; and hence it was adjudged, 
that tho' the Grantee might diſtrain the Leaſehold Lands, yet he muſt 
avow for a Rent iſſuing only out of the Inheritance. = 

For an Heriot-Service due after the Death of the Tenant, 
may either diſtrain or ſeiſe the beſt Beaſt of the 'Tenant. 


the Lord 2) 4%. 24. 
Bro. Heriot 6. 
SO | 3 Fitz. Avoæury 
177. Cro. Eliz. 32, 590. Cro. Car. 260. 1 Fon. 300. Co. Lit. $3. a. 162. b. 1 Rol. Abr. 665. So may the 
Lord diſtrain for Relief; for this vide Lat. 3), 95, 130. 3 Bulſt. 323. 1 Fon. 132. bur if he dies, his 
Executors cannot, but may have an Action of Debt for it. 4 Co. 37. Ognel's Cale, 2 Inft. 234. where 
a Diſtreſs might have been taken for Aid to marry his Daughter to make his Son a Knight. Vide 
1 Rot. Abr. 665. | 


The Services or Rent, for which the Lord or Leſſor may diſtrain, muſt Co. Lit. 96. 4. 
be certain, or ſuch as may be reduced to a Certainty ; for otherwiſe the 
Lord cannot, in his Avowry, recover Damages for the Non-performance 
or Non-payment, when the Jury cannot determine what Injury he has 


ſuſtained ; but if the Tenant holds of his Lord to ſheer all his Sheep 


feeding in ſuch a Manor; this is certain enough, becauſe *tis eaſy to com- 
pute the Number within the Precincts of the Manor ; and conſequently 
what Expence the Lord is at in employing other Hands to that work, 


and what Damages he has ſuſtained by the Omiſſion of his Tenant. 


If a Man ſeiſed in Fee, or for Life, of a Rent-charge, after Arrear- 4 Co. $0.5. | 
ages incur, grants over the Rent to another, he cannot diſtrain for theſe 57% 18e 
HE | | 8 | auoh,45,41. 
Arrearages, becauſe they are by the Grant divided from the Freehold of S. C. cited; 
the Rent. | is the ſame 
es | Law of a 
Rent- Service. 1 Rol. Abr. 672. 


If Tenant pur auter vie, or Tenant for Years, held over, yet the Leſ- For this vide 


| for could not diſtrain them for (a) Rent that became due before the De- 14 H. 4 31. 


termination of their reſpective Leaſes, tho' they continued in Poſſeſſion 5 . 


of the Land afterwards; for when the Leaſe was determined, the Leſſor of ag 47 
could not avow on them as his Tenants, claiming under a Leaſe, which Cro Fac. 442. 
| | | | (a) Bur 
might di- 
Xe xv. 96. 4. 


was determined. 
ſtrain the Cattle Damage: feaſant. 


To Remedy this, it is provided by the 8 Aun.“ That whereas Te- Vide alſo 
„ nants pur auter vie, and Leſſees for Years, or at Will, frequently hold 4 Ges. 2. 
over the Tenements to them demiſed, after the Determination of ſuch _ 

* Leaſes; and whereas after the Determination of ſuch, or any other 

Leaſes, no Diſtreſs can by Law be made for any Arrears of Rent that 
grew due on ſuch reſpective Leaſes, before the Determination thereof; 
it is hereby further enacted, That from and after the firſt Day of May, 

1710. it ſhall and may be lawful for any Perſon or Perſons, having 
any Rent in arrear, or due upon any Leaſe for Life or Lives, or for 
* Years, or at Will, ended or determined, to diſtrain for ſuch Arrears 
after the Determination of the ſaid reſpective Leaſes, in the ſame 
Manner as they might have done, if ſuch Leaſe or Leaſes had not been 
ended or determined; provided that ſuch Diſtreſs be made within the 
Space of ſix Kalendar Months, after the Determination of ſuch Leaſe, 
and during the Continuance of ſuck Landlord's Title or Intereſt, and 


$6 during 


cc 


4 


ll _ Diſtreſs, 


« during the Poſſeſſion of the Tenant from whom ſuch Arrears be— 
de came due.” | 


(B) What Things may be diſtrained, 


Co, Lit. 47. T HERE muſt be a valuable Property in ſome Body in the 'T bings 

diſtrained, therefore no Diſtreſs can be of Dogs, Deer, Coneys, Ec. 
which are Fere Nature. 5 

18 E. 3. 4. Things fixed to the Freehold, or Part of the Freehold, as Furnaces, 

Co. Let. 4, Cauldrons, Doors, Windows, fixed to the Freehold, or Corn growing 


21nſt. $2. S. P. Doo 
ay" 61, Cannot be diſtrained. 


Co. Lit, 47. No Man can be diſtrained by the Utenſils of his Trade for (a) Rent, as 


(a) But where the Ax of a Carpenter, the Books of a Scholar, the Materials for 


by Pre ſcrip- ; : 5 | | | 
— ma Tolj;, making Cloth in a Weaver's Shop; for theſe the Law protects under a 


due for re- Preſumption, that without them the Tenant could neither be uſeful to 


pairing s others, nor gain a Livelyhood for himſelf. | 

Key or Har- EY | | 

95 which is to be levied by Diſtreſs, ſuch Diſtreſs may be of thoſe Implements, by which the Par- 
ty gets his e ng for the Maintaining of thoſe is for the Publick Good; and therefore the taking 
Part of the Loading has been adjudged good. 1 Mod. 104. 2 Lev. 96, 97. S. C. So has the Diſtrain- 
ing Part of the Tackle of the Ship, as where the Anchor, Cable, and Sails were taken. Carth, 357. 
5 Mod. 3 59. 1 Salk. 248. for this vide plus 2 H. 7. 16. 2 Rol. Abr. 202. 3 Cro. 710. Dyer 3 52. The 


Cart of a Husbandman may be diſtrained, tho' an Implement of his Occupation. Carth. 359. admitted | 


per cur. 


| Alſo for the Benefit of Trade and Commerce, ſome Things are pri- 
Bow Diverſe vileged from being diſtrained, as a Horſe in a Smith's Shop, a Horſe in 
99. an Inn, Sacks of Corn or Meal in a Mill, Cloth or Garments in a Tay- 
Co. — 47. lor's Shop, or Sacks of Corn or Meal in a Market. | NE 

3 vt. 270. | | | 9 5 | 


1 Rol. Abr. 668. Cro. Elis. 569. 


3 So if an Horſe carries Corn to a Mill, and is tied to the Mill-Door, 
pag 5 c, during the Grinding of the Corn, he ſhall not be diſtrained; (#) but 
riam argu- Cattle driving to a Market, and by the Way put into a Paſture, may be 


endo. diſtrained. 
(b) 2 Vent. 
50. But vide 2 Vern. 130. 


1 Rol. Aly. And theſe Things are privileged, tho' they continue there three or 

668. four Days, or are retained never ſo long by the Tenant for his Satisfac- 
tion in ſome Thing he has done about them. SD 

| ru, 4s, If a Man rides to a Place, and is there taken ſick, by means whereof 

6638. he is obliged to tarry there two or three Days, his Horſe cannot be di- 


Fas, Pal- ſtrained for Rent. 

ſricus, Or a | | | | | 

Horſe which a Man keeps for Journies cannot, as is ſaid, be diſtrained. 2 Inſt. 133. 2 Rol. Abr. 169. 
1 Rol. Abr. 668. Nor an Horſe upon which another rides. Co. Lit. 47. Cro. Eliz. 552. But an Horlc 
upon which a Man is riding may be diſtrained Damage-feaſant and led to the Pound with the 


Rider on him. 1 Vent. 36. 1 Sid. 440. 


Co. Lit 4. Things diſtrained, Damage-feaſant cannot be diſtrained for Rent, be- 
In Vebr cauſe they are in the Cuſtody of the Law. 

aoamſtan | 

Executor he pleads riens in ſes Main, but certain Goods Citrained and impounded; adjudged no Aﬀets 
to charge him. Cro. El. z. 23. 8 


1 : 
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for it ſhall be imputed the Owner's Folly that he did not provide againſt 


Mod. 63. And by the better Opinion of the Books it ſeems not to be material whether they were Le- 


ſtrained for Rent. 


— a. 


- Diſtreſs. ** 109 


If a Clothier having put his Wool to ſpin comes with an Horſe to C., Elis. 
carry it back, bur becauſe there is no Beam or Weights at the Spinner's 5349, 596. 
Houſe to weigh it, the Clothier and Spinner, with the Leave of a Neigh- adjudged. 
bour, who had a Beam and Weights in his Houſe, bring the Horſe thi- 3 £*v-26:- 

7 5 5 9. C. cited, 
ther, and enter the Houſe to weigh the Yarn, the Lord of the Houſe, , private 
whilſt they arc there, cannot diſtrain the Horſe for Services. | Perſon; who 


| a undertakes, 
to carry all Perſon Goods, thereby becomes a common Carrier, and the Goods in his Poſſeſſion are 


privileged. 1 Salk. 249, 250. 


Things for which a Replevin will not lie, ſo as to be known again, as 


| Money out of a Bag, cannot be diſtrained, for this Reaſon, and alſo for, mad 


667. 
5 Kelw. 145. 
that they could not be diſtrained. 2 Int. 82. 


: $7 | But for this 
vide 2 M. & AM. cap. 5. ſet forth at large, Letter (D). 


the Damages, that Shocks of Corn, Hay, &c. might ſuſtain, it was held 


Averia Carucæ, or Beaſts of the Plough, or any Thing belonging to it Co. Lit. 47. 
cannot by common Law be diſtrained while there are other Goods or * Af. 143. 
Beaſts (which Bracton calls Animalia otioſa) which may be diſtrained ; | 
alſo a covenable Diſtreſs is not of Armour or Veſſel, or Apparel, or 
Jewels, ſo long as there are other ſufficient or covenable, nor of Sheep, 
Saddle-Horſe, Poultry, or Fiſh. 

« By the Statute De Diſtrictione Scaccarii made 51 H. 3. no Man ſhall This Statute 
ce be diſtrained by the Beaſts that gain his Land, nor by his Sheep, but wi hap =, 
« until another Diſtreſs or Chattels ſufficient be found, except for Da- a 


{treiles be- 
cc mage-fealant. | | tween Lord 


| 3 | = 8 = 355 and Tenant, 
but to all other Diſtreſſes, as well at the Suit of the King as at the Suit of a Subject. 2 Ixſt. 133. 


Dal. 84. In an Action on this Statute, it is not neceſſary to ſhew that there was a ſufficient Diſtrels 


preter, &c. but it muſt come on the other Part, H. to plead that there was not a ſufficient Diſtreſs, præ- 
ter Cc. Dyer 3 12. pl. 86. 1 Sid 348. It muſt be intended there was Cattle ſufficient at the Time of 
the Diſtreſs, and it is not Material what was before or after. 2 Iuſt. 133. 3 | 


It is agreed that the Cattle of a Stranger eſcaping into his Neighbours 27 E. 38. 
Grounds, and there being Levant and Chuchaut, may be diſtrained by 2? Inſt. 296. 


the Lord or Leſſor of thoſe Grounds for Rent or Services due to him; x . 28 
318. : 
2 Leon. 7, 8. 


| Co. Lit. 47. 
2 Brozwnl. 170. But ſuch Cartle ſhall not be liable to a Diſtreſs for an Amercement. Noy 20. Nor to a 


Rent-Charge iſſuing out of thoſe Lands, unleſs they were Levant and Conchant. 1 Rol. Abr. 668. 


this Miſchief by proper Bounds and Fences. | 


L 


yant or Couchant, or not. Vide Co. Lit. 47. 2 Sand. 290. 2 Brownl. 110. Palm. 43. Hob. 265. 


Cattle which are in certain Land by Way of Agiſtment may be di- x Fol Abr. 
ü ; | 45 5 | ' | 9 
If the Tenant ought to incloſe againſt the Highway by Preſcription, 22 E. 4. 49, 
and in driving my Cattle by the Way, by Default of the Incloſure they 15 H. 7, 
el cape into the Land of the Tenant, the Lord cannot diſtrain them; fo 17,0. 


if he ought to incloſe by Preſcription againſt my Land, and my Cattle 3 _=_ 
elcape. | 1 8 | for this vice 
2 Leon. I; Dyer 317. 


If A. and B. have two Cloſes lying contiguous, and A. by Pre- 2 Sand. 289, 


ſcription is bound to repair the Fences between both the ſaid Cloſes, 299- 
and A. leaſes his Cloſe to C. for Years, rendering Rent; and the Fences 1 _ 
etween the two Cloſes being out of Repair, the Cattle of B. eſcape into te 
the Cloſe of A. he may diſtrain them for Rent Arrear, and it is not ma- 
terial whether they are Levant and Couchant or not; adjudged, and the 
Judgment affirmed upon a Writ of Error, tho' objected that they eſcaped 
there through the Default of A. who ought to have taken Care that the 
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MW Diſtreſs. 


Time and Place. 5 L 
TIS : ; a A Diſtreſs for a Rent-Service, or a Rent-Charge cannot be in the \ 
1 Night, but one may diſtrain Cattle Damage-feaſant in the Night,, 
4 Leon. 218, otherwiſe they may be gone before Morning. = 


| Tenant, before the Lord had View of them, had chaſed them away, or if the Tenant for other 


mon Law, © upon whom he has no Juriſdiction, by Reaſon of a Hundred or Baili- 


Suit Service in Reſpe of a Seignory, and not of Suit real in Reſpect of Reſiance. 2 Inſt. 104. ( 
But no Diſtreſs is prohibited by this Act in any Place where he hath Power, by Cuſtom or othcrvile, 


Hedges were repaired : And by Sanders; Nota, This was a hard Caſe to 
maintain, there being a vaſt Difference between the Lord's taking a Diſtreſs 
within his Seignory, and the Leſſor's diſtraining for Rent reſerved upon 
his own Leaſe, for the Lord hath nothing to do with the Land or Fences, 
and ſo it concerns not him whether they are in Repair or not; otherwiſe 
of the Leſſor, for he ought to repair them, elſe he will have Advantage 
of his own Wrong. | 
1 If a Man, that is driving his Cattle to London to ſell, asks Leave of the 
* a Leſſor to put his Cattle into the Ground for a Night, and he gives him 
Foice, Leave ſo to do, with the Conſent of the Leſſee, and the Cattle are pur 
3 Lev. 260, in accordingly, the Leſſor is not concluded by this Licence, but that he 
261. 8. O. may diſtrain them for Rent; adjudged upon Demurrer; and it not ap- 
Bur vide pearing by the Pleading that the Ground belonged 1 
> Vern. 129. Pearing by the Pleading that the Ground belonged to a common Inn, it 
Where in came not in Queſtion whether in that Caſe they might have been di- 
this very \ſtrained.. | E Fo 
Caſe the | | | - | E 
Party had Relief in Equity, the Conſent of the head Landlord being looked upon as a Fraud and | © 
Contrivance to ſubje& the Cattle to a Diſtreſs, and there cited the Cale of Bredon and Pierce, where 
there being two Years Arrear of a Rent-Charge, and Cattle came by Eſcape out of the next 
Ground, and were diftrained, c. The Lord Nottingham relievcd againſt it. Preced. in Chan. 7. S. C. de- 
creed for the Plaintiff with Cofts, at Law, and in Equity. | | 


(C) Of the Manner of diſtraining, as to þ 


1 If the Tenant when the Lord is in View of the Cattle, to avoid the Di- 
2 3 "3 ſtreſs, chaſes them into a Place not within the Lord's Diſtreſs, yet the 
Ann. (which Lord may take them freſhly, for he ſhall not have Advantage of his own 


vide ante Let- Wrong. 
rer(A), the 


lawful Reaſon, even after View had chaſed them away, or if after View the Cattle go out of 
themſelves, the Lord could not diftrain them. 44 E. 3. 20, Co. Lit. 161. a. 268. 4. 2 Inft. 131. 


(a) This is © By the Statute of Marlbridge made (a) 52 U. 3. cap. 2. none ſhall 


Declarative cc gira! | e | 1 
a. ee diſtrain any to come to his Court, (%) which is not of his Fee, or 


2 Inſt. 104. © wick, nor take Diſtreſſes out of the Fee or Place where he hath (c) 
(5) This is © juriſdiction. e fg 
intended of 


to diſtrain. 2 And. 71, 72. 
. 
(4) But this . © By the ſame Statute, cap. 15. it is enacted, that from (4) thence- 
is only in af. forth (e) it ſhall be lawful for no Man (f) for any Manner of Cauſe 
firmance of | | | 0 
the common | | | 
Law. 2 Inſt. 131. (e) This muſt not be taken ſimpliciter, ſo as to take Advantage thereof in Bar of an 
Avowry, but ſecund:n N viz, that the Tenant may have an Action againſt the Lord upon this Sta- 
tute, in which he ſhall be fined. 2 Inſt. 132. And if it may be pleaded in Bar of the Avowry, the 
King ſhould loſe his Fine. (f) This muſt be intended only of Piſtreſſes by Reaſon of a Seignory, and 
not of Diſtreſſes for Rent Charges, &c. or by Reaſon of a Lect, 2 Ini. 131. 1 And, 72, Nor : 
As ſuc 


4 


— 4 OA Ros n * 


5 « to take Diſtreſſes out of his Fee, or in the King's Highway, or in uch whe J 

the common Street, but only to the King and his Officers, having ſpe- foc zs | 

» : | I for which no # 

= « cial Authority ſo to do. Dill aan: 

13 | be taken but 
"= in the Highway, as for Toll thorough due by Cuſtom. Cro. Elix. 710. But an Heriot- Cuſtom may | | 
1 be ſeiſed in the Highway, for that is not a Diſtreſs but a Seiture ; but a Diſtreſs cannot be taken there 1 
for an Heriot-Service. 2 Inſt. 132. Golf, 9). ö 
—— 6 f Fa 1 | 23 ö 
If the Lord coming to diſtrain hath the View of the Beaſts within 2 >. 132.7 5 
_ his Fee, and before he can diſtrain them the Tenant chaſes them into the : | . | 
1 Highway, the Lord, notwithſtanding the Statute of Marlbridge, cap. 15. | 
23 may diſtrain them there. h | | 
A Diſtreſs for Rent may be taken in a Houſe, if the Doors be open; 46 E 3. 26.4. | 
ſeo may it be taken out ofa Window. | | 1 Ro Atv. 

5 5 Co. 92. If the Outer Door be open, whether one can break the Inner to diſtrain. Cemb. 17. 2. 


(D) Of the Diſtreſs when ſeiſed : And herein 
of the Diſtrainer's Intereſt therein, and what 
he is to do therewith, — 


Dy the common Law, a Man might have driven a Diſtreſs whither : Inſt. 106. 
he pleaſed, which was very miſchievous. 1/, Becauſe the Tenant 


. 
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was bound to give the Beaſts Suſtenance, if impounded in an open Pound, 
ht, and being driven into another County, he could not by Intendment of 
Law know where they were. 24ly, He could not tell where to have a 
Di- Replevy ; but now. : | 
the „By the Statute of Marlbridge, made 52 Hen. 3. cap. 4. none ſhall n; | 
5 | : This Statute ih 
own <« cauſe a Diſtreſs to be driven out of the County where taken, on Pain of is confirmed 
e by Heſimin- 
her i 3 355 | SES ſter the Iſt, I 
"the made 3 E. 1. 2 Inft. 191. Yet if the Tenancy is in one County, and the Manor in another, the Lord * 
ut 0 may drive the Dittreſs taken in the Tenancy unto the Manor in the other County; for the Tenant wn 
Ls doing Suit to the Manor, by common Intendment knows what is done there. 2 Inf. 106. Kelw. 50, 1 
Bro. Diftreſs 33. Where he who will take Advantage of this Act mult do it by Way of Action, ſo as to - 
{hall intitle the King to a Fine, vide 3 Lev. 48. | | nn 
Baili- « Alſo by the Statute of the 1/ and 2d of Ph. & Mary, cap. 12. no, N | 1 
h (c) * Diſtreſs ſhall be driven out of the (a) Hundred, Rape, Wapentake, (8) * . il 
Dor Lathe, where taken, except to a Pound overt within the ſame of the City | _ 
5 Shire, not above (5) three Miles diſtant from the Place where taken, of Litchfield, $f 
. * and no Diſtreſs ſhall be impounded in ſeveral Places (c) whereby the though til | _ 
Cries cc | : . ; I Mar. Part | | a 
Owner ſhall be conſtrained to ſue ſeveral Replevies, upon Pain that the 1 
nc i | N e Hun- 
(d) every Perſon offending ſhall forfeit to the Party grieved 5 J. and gra in 
hence- © treble Damages. which, @% 
C _ ſe wo x ns Gorlf. I 09, 
a = (6) Godb. 11. Gon. 101. (c) As if impounded in ſeveral Liberties, &c. elſe it is no Offence witain 4 
to the Statute, Ney 52. Dyer 177. in Margine. (d) But where three Perſons diſtrain a Flock of Sheep, and 1 
3 ſeverally impound them in three ſeveral Pounds, whereby, Sc. Vet they ſhall forfeit but one five 3 
jar © 5 Pounds, and one Treble Damage. Cro. Elix. 480. Moor 453. pl. 620. Noy 52, 62. Go 45. Dyer 
this — 4177.” Margire. But Noy 62. by Fenner, if the Plaintiff brings his Aion againſt them ſeveral:y, 
ur every one ſhall pay 51. but ©. | 
ry, 8 | 1 
Nor o ; "M1 
ſuch It 


Dyer 280. pl. 
14. But Cat- | : ON 
tle taken in Law to take it: So if a Man hath a Return irrepleviſable, yet he can- 


one of them, he is a Treſpa 


. 4 ak. * * 
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” A * 


Co. Lit. 47. If a Man diſtrains dead Goods, as Utenſils of a Houſe, or ſuch like, 
A Found. which may take Damage by Wet or Weather, and the like, he ought to 


overt is a : . | ithi 
pole impound them in an Houſe or other Pound covert within three Miles in 


Pinfold 


made for the ſame County ; for if he impounds them in a Pound overt he ought 


ſuch Pur- to anſwer for them. 
es, or. the = | | 
Cloſe of him that diſtrains, or the Cloſe of a Stranger with his Conſent, where the Diſtreſs is taken; 


a Pound covert or cloſe is when the Diſtreſs is impounded in an Houle, Co. Lit. 47. 


Co. Lit. 4). If a Man diſtrains Cattle, and puts them in a Pound overt, the Owner 


: 25 106. ought to keep them at his Peril, for it is lawful for him to come there for 
1 this Purpoſe; but if he puts the Cattle in a Pound covert or cloſe, there 
he ought to keep them at his Peril, and yet he ſhall not have any Satis- 


0 action for it. Rs | 
wen 124 He who diſtrains cannot make Uſe of the Diſtreſs, ſo as to work a 


Horſe, Oc. for he hath no Property therein but a bare Power by Act of 


W. wer- Spe z not work it, for the Judgment is to remit it to the Pound zbidem re- 
— 4 46. e nauſur', Ec. 
If a Man takes a Cow for a Diſtreſs, he cannot milk her; for tho' the 


1 Rol. Abr. Cow be the better for this, yet he ought not to do good to the Owner 


= 18 without his Conſent, and perhaps the Owner would have come before any 
8 Damage came bY this to the Cow; and if it periſh by this, yet he who 
Yelv. 96. took the Diſtreſs may diſtrain again. 5 5 | 


Where a | 


Man diftrained a Trunk for Rent, and being informed that there were Things of Value in it, he 
cauſed it to be corded to prevent Damage ; he was for this adjudged a 'Treſpaſſor ab initio, cited by 
Twwiſden to have been adjudged before RoZ C. Juſtice, 1 Vent. 37. A Hide diſtrained cannot be tanned, 


for the Property is thereby — altered, the Marks, whereby the Owner might know it, being there- 
fa Man diſtrains ſeveral Barrels of Beer, and draws Beer out of 


by taken away. Cro. Eliz. 783. 
for ab initio as to that Barrel only. 6 Mod. 216. per Holt C. J. 0 


27 4. 64. If a Man diſtrains a Horſe, and impounds him, and the Horſe leaps 
1 Rol. Abr. three Times over the Pound, which is as high as it uſed to be, and there- 


1 _ upon he who diſtrained ties the Horſe to a Poſt in the Pound, by Rea- | 
N= ſon whereof he ſtrangles himſelf, the Owner may have an Adi 


ed a Hog, Da- on of 
mage-fea- 1 reſpaſs. | | - 
fant which 


afterwards cſcaped, but it did not appear, but it was by the Diſtrainer's Fault, in an Action of Treſpaſs 


brought by him for the Treſpaſs done by the Hog, it was adjudged that the Action would not lie, for 


he might chuſe what Pound he pleaſed, and it was his Folly not to chuſe one that would hold him, Z 


which is not like a Diſtreſs dying in Pound, that being the Act of God; and his Default muſt not 
intitle him to another Action, nor ſubje& the Defendant to a double Puniſhment for the ſame Cale, 
viz, the Loſs of his Pig, and the Damages and Coſts in this Action. 1 Salk. 245. 


Diſtreſſes for Rent being in Nature of Pledges, and no Power to fell 
or diſpoſe of them, in the Perſon diſtraining, they oftentimes proved of 
little or no Benefit towards haſtening the Payment of the Rent, for Re- 
medy whereof it has been enacted, | 


2 & M. That where any Goods or Chattels ſhall be diſtrained for any Rent, 


cap. 5. e reſerved and due upon any Demiſe, Leaſe, or Contract whatſoever, 
c and the Tenant or Owner of the Goods ſo diſtrained ſhall not within 
« five Days next after ſuch Diſtreſs taken, and Notice thereof (with the 
& Cauſe of ſuch taking) left at the chief Manſion-Houſe, or other moſt 
“ notorious Place on the Premiſſes, charged with the Rent diſtrained for, 
«< Replevy the fame with ſufficient Security to be given to the Sheriff 
ce according to Law; that then after ſuch Diſtreſs and Notice as afore- 
ce faid, and Expiration of the ſaid five Days, the Perſon diſtraining ſhall 
c and may with the Sheriff, or Under-Sheriff of the County, or with the 
«© Conſtable of the Hundred, Pariſh, or Place where ſuch Diſtreſs ſhall 
<< be taken (who are thereby required to be aiding and affiſting therein) 


© cauſe the Goods and Chattels ſo diſtrained to be appraiſed by two 
4 | | {worn 
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ſworn Appraiſers (whom ſuch Sheriff, Under-Sheriff, or Conſtable, 
are thereby impowered to {wear) to appraiſe the ſame truly, according 
ro rhe beſt of their Underſtanding; and after ſuch Appraiſement ſhall 
and may lawfully fell the Goods and Chattels ſo diſtrained, for the 
beſt Price that can be gotten for the ſame, towards Satisfaction of the 
Rent for which the ſaid Goods and Chattels ſhall be diſtrained, and 
of the Charges of ſuch Diſtreſs, Appraiſement and Sale, leaving the 
Overplus (if any) in the Hands of the Sheriff, Under-Sheriff, or Con- 
ſtable, for the Owner's Uſe. N „„ 5 
« And be it enacted, that upon any Pound- breach or Reſcous of 
Goods or Chattels diſtrained for Rent, the Perſon or Perſons grieved 
thereby, ſhall, in a ſpecial Action upon the. Caſe, for the Wrong, 
thereby ſuſtained, recover treble Damages and Coſts of Suit againſt 
the Offender or Offenders in any ſuch Reſcous or Pound-breach, auy 
or either of them, or againſt the Owners of the Goods diſtrained, in 
Caſe the ſame be afterwards found to have come to his Uſe or Pot- 
ſeſſion. „ 55 5 
< Provided, that in Caſe any ſuch Diſtreſs and Sale be made by Vir- 
tue or Colour of this Act, for Rent pretended to be arrear, and 
due, where in Truth no Rent is arrear, or due to the Perſon or Per- 
ſons diſtraining, or to him or them in whoſe Name or Names, or 
Right, ſuch Diſtreſs ſhall be taken, that then the Owner of ſuch 
Goods or Chattels diſtrained, and fold as aforeſaid, his Executors or 
Adminiſtrators ſhall and may, by Action of 'Freſpaſs, or upon the 
Caſe, to be brought againſt the Perſon or Perſons to diſtraining, any 
or either of them, his, or their Executors or Adminiſtrators, recover 
double the Value of the Goods or Chattels ſo diſtrained and ſold, toge- 
ther with full Coſts of Suit. 5 „„ 
„ Alſo the ſame At impowers any Perſon, having Rent arrear, to 
ſeiſe and ſecure any Sheaves or Cocks of Corn, or Corn looſe, or in 
the Straw, or Hay in any Barn or Granary, or upon an Hovel, Stack 
or Rick, or upon any Part of the Land charged with ſuch Rent, or 
to lock up or detain the fame in the Place where the {ame ſhall be 
found, in the Nature of a Diſtreſs, till the ſame ſhall be replevied, up— 
on ſuch Security to be given as aforeſaid; and in Default of replcvy- 
ing the ſame within the Time aforeſaid, to ſell the ſame after ſuch Ap- 
praiſement thereof to be made, ſo as ſuch Corn, Grain, or Hay, be 
not removed by the Perſon diſtraining, to the Damage of the Owner 
thereof, out of the Place where the ſame ſhall be found and ſeiſed; 
bur be kept there as impoumded, till the ſame ſhall be replevicd or ſold, 
& as aforeſaid. e | e 
An Action was brought, wherein the Plaintiff declared againſt A. and 4 Med. 231, 
B. in Cuftod' Mar, Sc. de co quod iff, ſuch a Day and Year, apud, Ec. 23% Sa 
72 7 . 5 X EY f and Brunſcien. 
n Com prædict vi & armis, Ec. bona & catalla, vis. Quadraginta quar- 
£6714 Hordet ipſius C. (Pl.) ad walentiom 40 Librarum adtuuc & ibidem 
nvent” nomine Diſtrictiouis pro Redditi per 2 hn C. prefar A. ſuper diniſ- 
fron” Meſſiag & quarundem Terrar' eidem C. per ipſum A. ante tune fact“ 
debit' & in arretro fore ſuppeſi & pretenſ. colore enjuſdem Actus Parlia— 
ments in hujuſmods caſu nipsr edit” & proviſ. ceper” & diſtrixer' & bona & 
catalia ia fic diftrice adtune & widem detinuer” quouſg; Poſtea fſ. 23. 
die, Sc. pred” bona & cotalia colore attus ilins vendider' & diſpoſuer ubi re- 
vera & in facto tempore captions honorlim & catailor” pred? aut tempore ven- 
ditions eorundem mulluis redditus per 7pſum C. eidein A. debit” aut in Arretro 
fuit & alia enormia, Ec. B. One Defendant pleads Not guilty, and Iſſue 
thereupon, and Judgment is given againſt the other Defendant by De- 
fault, Oc. and it was now moved in Arreſt, Cc. that there muſt be a 
Leſſor and Leſſee to bring this Caſe within the Act, and that if there be 
no Demiſe, this Act gives no Remedy; and here no Demiſe is ſufficiently 
tet forth in the Declaration; nor is it ſaid that the Goods were diſtrained 
Vol. II. 3 Go for 
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£rs - -- eg Diſtrels. 1 
for Rent arrear, but that they were taken nomine diſtrictionis, which is 
not a good Averment that they were diſtrained; but per Cur, the Decla- 
ration is good. | 

4 Mee. 385 In Trover, on Not guilty pleaded, *twas found, that A. was ſeiſed in 
to 395. Mal- Fee of ſuch Lands lying in two Hundreds, and demiſed them to the 
of a Ru Plaintiff's Father for two Years, at 407. per Anmm Rent, and that for | 
Comb. 336, $50. arrear of Rent, the Defendant, by Order of the Bailiff, or Steward 
8. C. of A. who was beyond Sea, diſtrained the Goods in the Declaration, be- 
ing Levant and Conchant upon the Lands, and gave Notice thereof to 
the Plaintiff, who did not replevy them ; and that after five Days after 
ſuch Notice, the Defendant, with the Conſtable of one Hundred, in the 
Preſence of the Conſtable of the other Hundred, cauſed the ſaid Goods 
to be appraiſed by two Perſons, ſworn for that Purpoſe, by the Con- 
ſtable of one Hundred, in the Preſence of the Conſtable of the other 
Hundred; and that he after fold ſome Part, but not to the Value of the 
Rent arrear, and carried away the other Goods in order to ſell, when he 
ſhould have an Opportunity, & S, Oc. The firſt Exception taken to the 
Verdict was, that it was not found, that the Goods were ſold with the Con- 
currence of the Sheriff or Conſtable, who ought to be preſent as well at te: 
Sale as at the Appraiſement ; becauſe if any Overplus, tis to be left in their | 
Hands. 24ly, That not found the Goods were ſold for the beſt Price that! 
could be gotten; and if fold at an Under-rate, the Party ſhall not be con- 
cluded. 340% That not found that the Defendant had any Direction to ſell | 
the Goods, but only to take them, and it may be the Landlord would 
have kept them {till as a Diſtreſs ; but principally *twas inſiſted, that No- 
tice to the Plaintiff himſelf, who was Owner of the Goods, was not ſuf. 
ficient, but it ought to have been left at the moſt notorious Place, by the 
expreſs Words of the Act; and ſo the Authority given by this Act not 
purſued; and then he is a Treſpaſſer ab initio, as he who works a Di- 
ſtreſs; and the Notice ought to have been given to the Tenant of the Þ 7 
Land, becauſe he might have paid the Rent and faved the Goods; orif Þ © 
not, he might have replevied them, which he might have done, tho' he 
were not the Owner thereof; alſo the Goods are not duly appraiſed, for 
they were appraiſed by two Perſons, ſworn by the Conſtable of one 
Hundred only; and tho' it were in the Preſence of the Conſtable, yet 
that was not ſufficient, becauſe this Diſtreſs was in the Nature of an Ex- 
ccution; and being taken in ſeveral Hundreds, the Conſtables of both Hun- 
dreds ought to have cauſed the Appraiſement to be made ; this Act being 
an Authority to them both for that Purpoſe, where the Diſtreſs happens 
to be in two Hundreds, the Conſtable of one Hundred having no Power 
over the Goods taken in another Hundred, out of his own; but per Cur 
this Statute was made for the Benefit of the Landlord, not of the Te- 
nant; and therefore Notice to the Owner of the Goods was ſufficient; 
for the only Reaſon of direCting the Notice to be left at the Manſion- 
houſe was, that the Owner might have Notice by the Tenant to replevy 
them, and no Need of Notice to both, becauſe either of them might re- 
plevy them; and as the Owner of the Goods is principally concerned, 
Notice to him is much the beſt, and tho' the Diſtreſs be taken in two 
Hundreds, yet 'tis but one Diſtreſs taken at one Time, and for one in- 
tire Rent ; and both Conſtables being preſent, there is a ſufficient Con- 
currence of both, tho' one only adminiſtred the Oath, for two Oaths 
were not to be adminiſtred ; and the chief Deſign of directing the Pre- 
fence of the Conſtable, was for the Sake of the Landlord, to prevent 
any Breach of the Peace; and the Preſence of the other Conſtable made 
it his Act, though he were out of his own Hundred; for the Statute to 
this Purpoſe gives him Power to act in any Place; and adjudged for the 
Defendant. „ 
6 Mod. 215. if a Landlord comes into a Houſe, and ſeiſes upon ſome Goods as 4 
jer #lt ©. . Diſtreſs, in the Name of all the Goods in the Houle, that is a . 
| 2 | Seilure 


3 


* 
"3 % PIES, * 


Diſtrels. . 


Seifure of all; and tho' by the Common Law the Landlord was to re- 
move them in a convenient Time; yet ſince the Statute V. & M. they 

1 0 3 ' 3 . . 
are to be removed immediately, except Corn or Hay, tho' the Things in 
their own Nature are not eaſily, or without Damage removeable, as Bar- 
rels of Beer, Ec. | _ | 


' Where a Diftreſs ſhall be ſaid to be 
w:ongful and excefſive ; and therein of the 
Remedy which the Party injured hath. 


Y the Statute of Marlhridge, Diſtreſſes muſt be reaſonable, and not This Statute 
too great. | „„ made 52 U. 3. 


1 | | cab. 4. vide 
alſo 51 H. 3. the Statute De diftriffione Scaccarii; and if the Landlord takes an unr2aſonable Diſtreſs, 


an Action lies upon this Statute, but not an Indictment or Information, becaule a private Offence. 
1 Mod. 71, 288. 1 Lev. 299. Raym. 205. 1 Vent. 104. No Diſtreſs for Homage or Fealty ſhall be ſaid 
to be exceſſive, for the high Eſteem theſe are of in Law; but D. & vid. 42 E. 3. 26. 4 Co. 8. b. Be- 
vil's Caſe, 2 Inſt. 107. where, notwithſtanding it is ſaid, that the Statute of Maribridge is general, vide 
13 HB. 4. Fitz. Tit. Avowry 239. where it was held, that a Diſtreſs of more than the Value ſhall not 


be ſaid exceſſive, for the Expences of Knights of Parliament; becauſe the King is in a manner 
Party. | | | 


If forty Sheep are taken for 2 d. and ſixteen Oxen for 9 d. this is ex- 41 E. 3. 26. 
ceſſive. ' | | 5 | | | 1 Rol. Abr.674- 
So if two Oxen are diſtrained for four Pair of Gloves, ten Sheep for 29 E. 3. 24- 


one Pair, and ten for another, it is an exceſſive Diſtreſs. gh” 1Rol. Abr. 674. 


But if a Man takes five Horſes joined in a Cart for 3 d. Rent, this is 8 H. 4. 15. 
not exceſſive for the Intirety. | 3 12 183. 
So if the Lord diſtrain an Ox or an Horſe for a Penny, if there were 
no other Diſtreſs upon the Land, holden the Diſtreſs is not exceſſive; 2 It. 107. 
but if there were Sheep or Swine, Cc. then the Taking of the Ox or 
Horſe is exceſſive, becauſe he might have taken a Beaſt of leſs Value. 

It for 101. Rent due at one Day, a Man diſtrains Goods of the Value Moor 7. þl.26, 
of 40 s. only, and at the Time of taking the Diſtreſs there are Goods of Cre. Eliz. 13. 
a {ufficient Value upon the Premiſſes, he cannot, for the ſame Rent, di- S. C. 
ſtrain again; for it was his Folly, that at the firſt he diſtrained no more; Ne. Diſtreſs 


f Bo f 2 98. but now 
but if there be Rent in arrear at ſeveral Days, a Diſtreſs may be taken l 


ide 17 Car. 2. 
for what was due at the other Days. cap. J. by 
| which it is 


enacted, that where the Value of the Cattle diſtrained ſhall not be found to be to the full of the Ar- 


rears diſtrained for, the Party, to whom the Arrears were due, his Executors or Adminiſtrators, may 
from Time to Time diftrain again for the Refidue of the ſaid Arrears. 


If a Diſtreſs be taken of Goods without Cauſe, the Owner may reſcue 
them. 5 | | but a Stran- 


| | 55 3 | 8 ger cannot. 
39 E. 3. 35. b. 1 Rol. Abr. 673. If a Man diſtrains my Cattle, together with the Cattle of F. S. with» 


out Cauſe, F. S. or J may juſtify the Reſcue of all. 39 E. 3. 35. b. per Thorpe, 


But if a Diſtreſs be taken without Cauſe, and put into a Pound, the 05 
Owner cannot break the Pound and take them out, becauſe they are in ; 
the Cuſtody of the Law. NY IN 


, | | | | 8 | N. Bendl 30. 
bl. 48. S. P. vide Stat. W. dy M, Se. and Co. Lit. 4). where the Writ de Parco fraffo will lie. E N. E. 
100. Winch $0, 81. | e 


Lit. 47. b. 
And. 3 I, 


If 


Co. Lit. 47. b. ; 


1 
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F. N. B. 178. . | 5 | | 
Bur if the Service or Rent, where none is in arrear, the Tenant may by the Com. 
Lord di- mon Law have an Aſize de Sovent Diſtreſs. | 

trains tor | | | | a | | 

Homage or Fealiy ſo often, that the Tenant cannot manure his Land, yet the Tenant ſhall not have 


an Aſſize de, &%, 4 Co. 8. b. 


— »» 


If the Lord, or another that has a Rent, diſtrains ſevera] Times for his 


8 Co. 50. a. b. This Action lay at Common Law, in which the Writ is General and 


Count Special, that the Lord diſtrained, Cc. and Judgment, not that | 


the Demandant recuperet Seiſinam, for he hath that, but quod Teneat abſque 
Multiplici diſtrictione. wi. 


(x) Of diſtraining Things Damage-feaſant. 
21 H. 7. 39. b. 8 of Corn may, by the Common Law, be taken Dane 
e feaſant. | | | | 


admitted per 
Cur'. Fitz. Avowry 363. S. C. Bro. Diſereſs 30. S. C. 


2 E. „ A Greyhound may be taken Damage, feaſant running after Conies in a 
* Avowry Warren; ſo may a Ferret brought into a Warren. | 


1 Rol. Abr. 664. 


1 Ez. But if a Man brings Nets and Gins through my Warren, I cannot take 


5 5 Ir. them out of his Hands. 
Cro. Ellx. 552. 1 


Cro, Car. 228. If Men are rowing upon my Water, and endeavouring with their Nets 


dut adjudged to catch Fiſh in my ſeveral Piſcary, I may take their Oars and Nets, 
he could not 


ur their and detain them as Damage-feaſant, to ſtop their further Fiſhing. 

Ners. | | ; | | 
J E. 3. If a Man rides upon my Corn, I cannot take his Horſe Damage- 
Avowry. feaſant. | 


1 Rol. Abr. | 7 : 
664. bur per 1 Sid. 440. it was ſaid by the Chief Juſtice, that the Horſe upon which one is riding 


may be diſtrained Damage-feaſant ; and it ſeems he ſhall be led to the Pound with the Rider upon 


him. ©. | 


1 Rel. Abe. If a Man takes my Cattle and puts them into the Land of another 


665. Rebin- Man, the Tenant of the Land may take theſe Cattle Damage-feaſant, 


wa w_ Do” tho' I who was the Owner was not privy to the Cattle's being Damage- 
3 | 


2am Curiam, feaſant, and he may keep them againſt me till Satisfaction of the Da- 
1 Rel. Rep. mages. | : | | & 
449. S. C. 5 

and S. P. per two Juſtices. 


FE TE If a Man coming to diſtrain Damage-feaſant, ſees the Beaſt on his 
9 Ou 22: a. Soil, and the Owner, on Purpoſe, chaſes them out before they are taken, 


S. P. that he cannot diſtrain them. 
the Owner 3 N | 
of the Soil is not obliged to take the Cattle Damage-feaſant, but may chaſe them out with a little 


og. Vide 4 Co. 38. ö. 2 Kol. Abr. 566. pl. 15. 


Ei A Commoner may juſtify the Taking of the Cattle of a Stranger upon 


but for this | ; 
r the Land Damage-feaſant. 


(ompior. 
2 | 80 
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to the King or to a Subject; if the Offence, for which they were impoſed, 


be intended 
of Lands. 


dat and couchant on the Lands of the Offender, 


E Hands, the Goods diſtrained for fuch Fines and Amercements n ay law- 


Diſtrels. | 117 


3 


So if a Man hath Common for ten Cattle, and he puts in more, the 46 E. 3. 12. 5 


Bro. Avosvyy 
Surpluſage above the Ten may be taken Damage-feaſant. IE. 
A Man may diſtrain Cattle Damages feaſant in the Night, for other- * 142; 
X > * 7M . * : 7 0. 7. 58 
ways, perhaps, the Cattle will be gone before he can take them. 3.5. 


9 Co. 68. a. S. P. 


If Turks lie upon a Common Damage-feaſant; tho' for this a Com- 2 Fer. 195. 


moner may diſtrain them, yet he cannot burn them. 


(G) Of Diltreſſes fo2 Amercements. 


| O common Right, a Diſtreſs is incident to every Fine and Amerce- Nol. Abr. 


ment in a Sheriff's Torn or Court-Leet, whether the ſame belong . Þy Ret 


3 201. 
be of common Right incident to the Juriſdiction of ſuch Courts. 1 C. 4 4. 


| . wh Co. &t: 
Cro. Fac. 382. 8 H. J. 15. pl. 12. 10 B.6. 7. cont” 11 H. 7. 14. 4. 21 H. J. 40. b. Doct. & Stud. 74. 
But if ſuch Offences were only the Neglect of a Duty created by 1 Vent. 105, 
Cuſtom, it is queſtionable whether it doth not require the like Cuſtom R. 204: 
for a Diſtrets, tho' the Duty be of a publick Nature; as if there he a ID 
Leet belonging to the Manor of A. and by Cuſtom, Time out of Mind, yy he R 


| » by che Re- 
the Inhabitants of B. have uſed to ſend a Conſtable to the ſaid Leet, port of che 


and they make Default, upon which they are fined by the Steward; and Caſe log 
whether a Diſtreis could be taken for this Fine, without a Special Cu- 5 
ſtom to diſtrain, was douvred ; and the Caſe adjourned, no Special Cu- clined, thar 
ſtom to diſtrain being alledged. = | 


where a Cu- 


| | {tom only 

enabled to ſer a Fine, it cannot be diſtrained for without a Cuſtom ; alſo in Ray. it is ſaid by T4, 
den, that when a Duty is raiſed by Cuſtom, a Diſtreſs for that Duty muſt be maintained by the like 
Cuſtom. - EE | | 8 | 


But if it be for the private Benefit of a Subject, no Diſtreſs is incident 1 Rol. Rep. 76. 
to it without a Special Cuſtom. 11 Co. 44. b. 
88 | 2 Hawk. P. 
The Sheriff or Lord of a Leet may, for ſuch Fines or Amercements, 1 
diſtrain the Goods of the Offender in (a) any Lands within the County (2) HA.246. 
or Precinct of the Leet, of whomſoever they ſhall be holden, except WEE INS 
(V only in ſuch Lands which ſhall be in the King's Hands; theſe being at PO OY 
wholly out of the Juriſdiction of ſuch Courts. Fitz. Avowry 


| | | | 194. 
1 Rol. Abr. 670. 2 Inſt. 104 (b) 47 E. 3. 12, 13. Fitz. Diſtreſs 15. 1 Rol. Abr. 676, 


And ſuch a Diſtreſs may be taken in the Highway, for the Statute of 2 I,. 135. 
M:rlyridge, cap 15. which prohibits the Taking of a Diſtreſs, there is to wg 13.45 
only of Diſtreſſes taken for Services due by Way of Tenure 78. 


Such Fines and Amercements being for a perſonal Offence, no Stran- „ 


| E. 3. 13. 4. 
gers Beaſt can lawfully be diſtrained for them, tho' they have been le- 41 E. 22 
3 


Owen 146. Ney 20, contra, 1 Rol. Abr. 669. pl. 20. 


It ſeems to be agreed, that where any ſuch Court is in the King's Hettey 62. 
Finch 476. 
3 H. 9. 46. 6. 
8 Co. 41. 9. 1 Rel. Rep. 76, Ney 17. 1 Bulſt. 55: 


Vol. II. H h fully 
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as. 


— 


fully be ſold, after they have been kept a reaſonable Time, as the Space 
of ſixteen Days; and it ſeems the better Opinion, that where any ſuch 
Court is in the Hands of a common Perſon, if the Goods were diſtrain- 
ed for an Offence of a publick Nature, they may be fold of common 
Right,” without any Special Cuſtom for that Purpoſe. 


2 Med. 138. No Bailiff can lawfully diſtrain for any ſuch Fine or Amercement, 
Cro. Eliz. 698, without a Special Warrant for ſo doing; which muſt be ſet forth by him 


748. in an Avowry or Juſtification of ſuch a Diſtreſs. 
Mo 574: | et 


2 Keh. 745. 1 Salk. 108. 


Dower. 


Dower by : Ower is the Part of the Husband's Eſtate that comes to the Wiſe 
the Civil upon the Death of the Husband. 1 5 


Lau, was the 


Portion the Wife brought to her Husband, either in Land or Money, whereof the Naturale Dominium 
belonged to the Wife, and the Dominium Civile to the Husband ; ſo that the Husband had only the 
Uſusfrufius during his Life in Things immoveable, but could not alien them; in Things moveable, he 
might alien them, but muſt reftore to the Value: Theſe, upon the Diſſolution of the Marriage, by 
the Death of the Husband, or Divorce, came back to the Wife. Vide Vin. 249. Corvin. lib. 23. tit. 3. 
Honoriis 114, 115. Donations inter ſponſum & ſponſan propter Nuptias began about the Time of Conſtan- 
tine, and were made before Marriage; but by the Fuftinian Conſtitution they were good after Mar: 
riage, and were Gifts from the Husband to the Wife, which, upon the Diſſolution of the Marriage, 
came. back to the Husband, as the Dower did to the Wife. Vin. 245. Inſt. of Iniperial Law 43, 117, 
118, 119. Among the Feudiſts, the Rule was, Non Uxor Marito ſed Tixori Maritus affert ; and the Rea- 
ſon was, that the Husband and eldeſt Son of the Family being brought up in military Exerciſe, the 
Wife and youngeſt Sons tilled and improved the Land, and in their Expeditions found Proviſions for 
the Army; and having the third Part in Labour, ſhe had the third Part of the Feud for the Main- 
tenance of her and her younger Children during her Life. Helm. Tit. Doarium 175. 


Co. Lit. 33. b. Dower is of five Sorts: 1. At Common Law. 2. By Cuſtom. 3. Al 
3 oſtium Hecleſic. 4. Ex afſenſu Patris. 5. De la pluis Beal. We ſhall be— 
| gin with the firſt and Chief. | 5 


0e Dower, at Common Law, is the third Part of all the Lands whereol 
erk. 301. 


the Husband has been ſeiſed during the Coverture, of ſuch an Eſtate as 
the Children by ſuch Wife might, by Poffibility, have inherited, and to 
which, by the Death of the Husband, the Wife is intitled for her Life; 

for the better Underſtanding thereof, I ſhall conſider it under the follow 
ing Heads : | 


(A) Tho may have Dower, and who not; and therein 
2 the Age, and other Diſabilities of the Pusband 0! 


(B) Of what Ellate a Woman may have Dower, 


1. Of the Quarentine. 

2. Of the different Kind of Inheritances. — 

3. Of the Nature and Quality of ſuch Eſtate, whether ſole 
joint, or in common, 
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Dower. 


— — a 4 — 


4. Of its Continuance; wherein of Eſtates conditional, ſu- 
ſpended, determined, or extinguiſhed ; and therein of Re- 
mitter to the Heir, and Recoveries by 'Title Paramount. 

5. Of the Value and Improvement of the Husband's Eſtate, 
either in his Lite-time, or after his Death, 


(C) Of the Things requiſite to the Conſummation of 
Dower, viz. Marriage, Seiſin, and the Death of the 
Yusband, . 


1. Of the Marriage, how long it muſt continue; and therein 


of the ſeveral Sorts of Divorces. 

Seiſin in Fact, as it is continuing or not continuing, as in- 

ſtantancous. 5 e 
3. Of the Death of the Husband. 


(D) Of the Aſſignment of Dower, 


1. By what Perſons. | | 

= 2. Of the Manner; and therein of Aſſigning of it by Metes 

ſe 1 and bounds, Oc. 5 
2 3. By what Court. 


"y | : (E) Chere the & fe ſhall have her Election to be en⸗ 


be! dowed of on? Thing 02 another; and where ok both; 
LE. ans therein of Endowment de Novo, and the Dos de 
** FT Dote. . | 


„„ F) Wat ſhall be a Bar of Dower, and what not, and 
a therein of Acts done oꝛ ſuffered by the Yusband ſolely, 

o: by the Husband and Wife jointly, oz by the Tlike 
ſolely, either during the Coverture, o2 after; and 


Your, 


Wh (G) Where the Wife ſhall hold her Dower, ſubject to the 


be- Charges of her Husband, and where not; and therein 
=_ of the P2ivileges of Tenant in Dower, and the Na- 
erclſÞ ture of her Eſtate as to Alienations made, oz Actions 
te 3 Þ > brought by oz againſt her, TD 


le, (H) To whom the Tenant in Dower ſhall be attendant, 
Mow and by what Services. 5 : 
(0 Of the Proceedings and Damages in Dower, unde 


| Nihil habet. . 
nd! (9 Of the Admeaſurement ok Dower, 


2. Of the Seiſin, either in Fact or in Law; and therein of the 


therein of Elopement, and Detinue of Charters o: 


(A) who | 
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(A) Who may have Dower, and Who not; 
and therein of the Age and other Dilabili⸗ 
ties of the husband oz Mike. 


Lit. Seck. 36. S to the Age of the Husband it is not material, but only the Age 

Co. Lit. 33 a. of the Wife; and if ſhe be of the Age of nine Years or more at 
_ avatar” the Death of her Husband, ſhe ſhall have Dower, tho' her Huſ- | 
2 875 15 band be then but four Vears old; the Reaſon they would not 
1 Rol. Abr. allow Women before this Age to demand Dower ſeems from their Inca- : 
675. pacity of having Iſſue ſooner. 55 | 


2 Inſt. 234. | | . 
1 Leon. 53. Brook, Tit. Dower 36, 45. 


As alſo the Support of her Children is Part of the Conſideration where- 
on this Allowance of Dower is founded; for as on the one Hand *twould 
be unreaſonable to extend it to ſuch Women who are incapable of per- 
forming the Conditions; ſo on the other Hand it would not be reaſona- 
ble to exclude Women of that Age, by Reaſon of the Incapacity of their 
 Husbands; fince it was the Act of God interpoſed to prevent their Attain- 
ing a Capacity, which ought in no Sort to prejudice the Wife; much leſs 


all | 13 C. 22, can the Husband by his own Act prevent his Wife of Dower, if ſhe at- 
"AM | f Co. Lit. 33. 4. tains the Age of nine Years during the Coverture; and therefore tho' he 
„ aliens his Land before, yet if ſhe after arrives to nine Years of Age her © 


| | | Title is now conſummate ab Initiov, and over-reaches his Alienation ; for 
Dower being intended a Proviſion for the Wife and Children, whenever 

| ſhe attains ſuch an Age, as the Law adjudges her capable of Children,, 

Dyer 313, nothing farther is required; and therefore tho' the Husband die before 
p 92, 369. he or his Wife are of Age of Conſent ; yet if ſhe be nine Years old, this is“ 

11 55 - a ſufficient Marriage to intitle her to Dower, and fo ought to be certified Þ = 
5 1 Te. , 33 by the Biſhop. | „ | = 
0 Co. Lit. 40. If a Man marries a Woman of 100 Years old, and dies, ſhe ſhall be en- 3 
: 25 _ dowed ; for the Law cannot determine the preciſe Time of the Failure of 
[31% her Capacity to have Ifſue, which may vary according to the Strength and 

| other Circumſtances of the Woman. _ „ 

7 Co. J. If a Woman Alien, be ſhe Friend or Enemy, marry a Subject ſhe ſhall 
Co. Lit. 31. a. not be endowed, becauſe by the Policy of the Law all Aliens are diſ⸗ 


| 3 | ts 
th wor bf to abled from acquiring any Freehold amongſt us; but for this vide Head of 
155 | Crown, if the Alieus. | 

N 75 King marry | 


— 


1 an Alien ſhe ſhall be endowed, becauſe Princes cannot marry according to their Dignity, unleſs to 
a 15 Per ſons abroad, | | | 
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If a Jew born in England marry a Jew born alſo here, and the Husband 


* 
„ GY * is converted to the Chriſtian Faith, and after purchaſe Lands and enfeoff- 
* | erected a eth the other, and dieth, the Wife ſhall not have Dower. N 

1 Court where 8 | 

. all the real and per ſonal Eſtate of the Jews was regiſter'd, and upon the Death of any Jew came to 
the King, tho“ it was redeemable by their Children paying a Fine; and in this Court ſhe could not 
| demand Dower but againſt a Jew, and ſhe could not demand it at common Law apainſt à Chriftian ; 
Wy. | and for this Reaſon it ſhews if the Husband had not alicned, yet ſhe could not recover againſt the 


Heir of a Chriſtian. HoYinpſhead, Vol. 5. Page 15. 
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1 Women Papiſts ſeem not diſabled to demand and recover Dower with- 
4 | in the Words of 11 & 12 V. 3. cap. 4. WT 
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to all Feuds, that the Feudiary ſhould not commit ſuch Crimes. 150. 


Co Lit. 111. 4. S. P. And tho' the Husband had been pardoned, yet ſhould not the 


Lands, being only a ſpiritual Offence. 


Dower. TTY 


If a Woman be attainted of Treaſon or Felony, ſhe ſhall! not have her Port. 349. 


— 


Dower, but if pardoned ſhe ſhall be received to demand it, tho' the Huſ. Co. Lit. 33 a. 


band has aliened in the mean Time, becauſe by the Marriage and Seiſin NN. * de 
of her Husband ſhe was intitled to Dower, and when the Impediment is only con- 
removed her Capacity is again reſtored. e 


Treaton or 
Felony, this ſeems no Impediment of her Dower, for this forfeirs no Freehold, nor Title to any Free- 


hold, tho' the King ſhall have the Profits during the Conviction. 


Ar common Law if the Husband was attainted of Treaſon, Murder, Perk 


. | 3 22 1 308, 
or Felony, the Wife loſt her Dower, becauſe it was a Condition annexed 385 


F. N. B. 


| Brook. $2. 
Co, Lit. 40. . Plow. 262. 


But afterwards the Statute 1 E. 6. cap. 12. ordained that in all Caſcs 

where the Husband was attainted of Treaſon or Felony, that their Wives 

ſhould notwithſtanding have their Dower; but 5 E. 6. cap. 11. repeals 

that in all Caſesof 'Treaſon ; the Words of which Act being general exclude 

the Wife as well in Caſe of Petit Treaſon as in Caſe of High 'Treaſon, 
but in Caſe of Miſpriſion of "Treaſon or Attainder of Felony only the %%% 0 
other Act ſtands in Force, and therefore they ſhall have Dower in all 392. . 
ſuch Caſes. | 13 Co. 19. 


| De „„ nis. 
Finch 71. Moor. 639. Dyer 97. pl. 49, 263. fl. 36. 


Stanf. 195. 


If the Husband ſeiſed of Lands in Fee makes a Feoffment, and then Beni 56 
commits Treaſon, and is attainted of it, the Wife ſhall not recover Gates's 
Lever againſt the Feoffee. ns Dyer 140. 
| #44 $.C, 


Wite recover 
Dower. i Leon. 3. Maynie's Caſe ; but of Land purchaſed by the Husband after the Pardon , the Wife 


ſhall be endowed. Perk. 391. 


The (a) Wife of a Flo de ſe ſhall have Dower. (a) Phay. 
| | . | 185 261. a. 262. a. Dame Haſe's Cade. 
So ( if the Husband be outlawed in Treſpaſs, or any civil Action, for (b) Brook 82. 
this works no Corruption of Blood, or Forfeiture of Lands. ; 2 
So (c) if the Husband be attainted of Hereſy, yet his Wife ſhall (0 N 
3 a | 1 31. 
be endowed ; for this works no Corruption of Blood, or Forfeiture of 


If the Husband or Wife be excommunicated, yet the Wife's Dower is 1b either ER 
not hurt, becauſe being a ſpiritual Puniſhment only it does not affect their 


Husband or 
temporal Poſſeſſions. 


Wife be at- 
tainted in 


| the Premunire, my Lord Coke ſays that ſhe ſhall be endowed ; but 2. and vide Co. Lit. 134. 


After the making of the Statute 1 E. 6. cap. 12. it ſeems to have been (4) As in; 
doubted whether the Wife ſhould not loſe her Dower in Caſe of any 14> 
new Felony made by Act of Parliament; and therefore where ſeveral Of- 


| | a ſecond For- 
fences have been made Felony ſince, Care has been (4) taken to provide 


gery, Felony 
for the Wife's Dower. without 


— | a Clergy. So 
S Eliz. cap. 3. which makes it Felony to tranſport Sheep, &c. So alſo in 31 Eliz, cap. 4. which makes 
it Felony to embezil the King's Armour to the Value of 20s. So in 3 Fac. 1. cap. 4. which makes it 
Felony to ſerve Foreign Princes without firſt raking the Oath of Obedience. So alſo in 1 Fac. 1. cap. 
31. Which makes any one's going abroad with the Plague upon him Felony ; and this Loſs of Dower 


being only Part of the Judgment by Implication may well be ſa ved by an expreſs Proviſo, without any 


Repugnancy, 3 Inſt. 47, 78, 80, 81, 90. 
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3 If a Villain marry, and then the Lord enters, and then the Villain dies, 
N is 2 his Wife ſhall be endowed, for the Lord's Title began but by his Entry, 


But other- and the Wife's Title to Dower began before. 
wile if he had 


been Villain to the King. If a Freeman marries a Nief, ſhe ſhall be endowed, but her Lord may 


enter on the Lands during her Life. Co. Lit. 31. a. If the Lord marries his Nief in Groſs, 2. whether 
ſhe ſhall be endowed, & vide Perk. 314. Co. Lit. 136. b. 137. 5. But as the 1s infranchiſed for cver, 
conſequently ſhe ſeems capable of Lower, | | 


Perk. 365. If a Woman being a Lunatick kill her Husband, 'or any other, yet ſhe 
ſhall be endowed, becauſe this cannot be Felony in her who was deprived 

of her Underſtanding by the Act of God; ſo tho' ſhe be of found Mind, 

and refuſed to bring an Appeal of his Death, when he is killed by another, 


Perk. 364. yet ſhe ſhall be endowed ; for this is only a Waver of that Privilege the 


Law has given her to be avenged of her Husband's Murdcrer; fo it 
ſeems if ſhe reſuſes to viſit and aſſiſt her Husband in his Sickneſs, yet ſhe 
ſhall be endowed, for this is only Undutifulneſs, which the Law does not 
puniſh with the Loſs of her intire Subſiſtence. | 


| Co. Lit. $1.4. If an Idiot or Lunatick marry and die, his Wife ſhall be endowed, for this 


And there- works no Forfeiture at all, and the King has only the Cuſtody of the In- 


dot roegs heritance in one Caſe, and a Power of providing for him and his Fa- 


an Idiot or mily in the other; but in both Cafes the Freehold and Inheritance is in the 
Lunatick Lunatick, and therefore the Wife dowable. | 
after Mar- | | : CER EY 5 | 

Triage, and the King on Office found rakes thoſe Lands into his Cuſtody, or grants them over to ano- 
ther as Committee in the uſual Manner; yet this ſeems no Reaſon why the Husband ſhould not be 
Tenant by the Courteſy, or the Wife endowed, ſince their Title does not begin to any Purpoſe till 
the Death of the Husband or Wife, when the King's Title is at an End; but for this Quere, et vide 
Plow, 263 6. 4 Co. 124, 125. | | E043 | 


(q) Of what Eſtate a Woman may have 
5 Dower. _ 


1. Ok Nuarentine, 


1 Inft. 32. b. J \HIS is a Privilege the Law allows to Women to continue in the ca- 
4 0 pital Meſſuage or Manſion-Houſe, or ſome other Houſe whereof they 
2 In ſt. 10 


Brook as are dowable 40 Days after their Husband's Death, whereof the Day of his 
Hob. 153. and Death is accounted one, and during this Time they are to be provided 


F. N. B. 161. with all Neccflaries at the Expence of the Heir, and before the End 


2 Writ de thereof to have their Dower aſſigned to them; and this Privilege is con- 
arent, firmed by Magna Charta, cap. J. and ſeems to be only a Compliance with 
Fabenda. Þ : 


the old Law that Decency and Ceremony, Cuſtom has introduced upon ſo Melan- 


defore the choly an Occaſion, that Widows, who are ſuppoſed to be under great 


Conqueſt the Affliction, may not be forced to appear abroad, and be put to their Shifts 


| Widow was to | 1 | x ; | ah 
continue in for a Maintenance; and for this Reaſon, if they marry within the 40 Days 


ber Huf. their Quarentine ceaſes, for then they have provided for themſelves, and 


band's Houſe their ſorrow ful Condition is ſuppoſed to be at an End. 
a whole Year 


af:er his Death, within which Time her Dower was to be aſſigned her; and if ſhe married before the 
Year was out, ſhe forfeited her Dower, and whatever her Husband had left her. | 


In a Writ of Dower the Demand was of three Manors, the Tenan! 
pleads in Abatement Entry in Part pris Darren Continuanie, and ſhews 
it in certain; the Demandant replies that her Husband in his Liſe-Time 
was ſeiſed in Fee of one of the faid Manors, Cc. ſuper quo quidem M-- 
nerio ipſe et eadem pet. cohabitabant ut Vir et Uxor {ane Diem 04 716 fili, aud 

ä 1 | ; that 
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that he died, and this deſcended to the Defendant as Heir, and he entred, 
and that he and the Demandant continually after the Husband's Death _ 
hnenfque commorabant et cohabitaverant ſuper dico Manerio, and that ſhe claim- Dyer 16. 
ed at the Will of the Heir, et non aliter ; and this was held no Plea for i! 32. 

W C ine, becauſe ſhe did ſh he Ti F h ind's Xettlely's 
the Quarentine, deca e did not ſhow the Time of her Husband's ““ 


| ; Caſe, 
Death in certain, and the 40 Days after. 45 
4 2, Ok the dificrent Kind of Inheritances. 
7 1. Of a Uſe a Woman ſhall not be endowed. For which 
'F W | | : vide Titles 
3 | 5 | | : a | 5 Court, and 
5 Of an Annuity to a Man and his Heirs, after a Writ of Annuity 17s, and 


brought, a Woman ſhall not be endowed ; but if a Rent-charge be grant- Truſt. | 

ed to a Man and his Heirs, and before any Diſtreſs made the Husband J. 34“. 

4: is IT F: i» Co. Lit. 32. a. 
die, and the Wife brings her Writ of Dower, the Heir cannot, by claim- r 82 
ing it to be an Annuity, defeat her of her Dower thereof; but if he brings Pos. 83; 

an Annuity, and recovers Judgment before the Wife, then it is become Ce.Lit. 144-6. 
an Annuity in perpetuum, and the Wife ſhall be barred: | 

Of Copyhold Lands a Woman ſhall not be endowed, unleſs there be 4 Co. 22. 

a ſpecial Cuſtom for it; but if there be a Cuſtom to be endowed thereof, Hb. 216. 
then ſhe ſhall have the Affiſtance of ſuch Laws as are made for the more }..,”., _ 


W 5 „ "ide Title 
ſpeedy Recovery of Dower in general, being within the ſame Miſchief, rte, and 
and therefore ſhall recover Damages within the Statute of Merton. the Reaſons 
| | | | Ns | there given. 
4 Co. 3. Cro. Eliz. 426. Moor. pl. 559. Co. Lit. 33. a. If the Wife of a Copyholder brings Dower in 
C. B. the Lord of the Manor may plead ye ungues ſeiſe que, &. and give the ſpecial Matter in Evidence. 


Of a Caſtle for Defence of the Realm, or of the Homage and Services % ;, 676 
appertaining to War, a Woman ſhall not be endowed, becauſe of no Ser- Co. Lit. 30. b. 
vice towards her Support and Maintenance, and ſhe is ſuppoſed unable to 165. 4. 
aſſiſt in the Nefence of the Realm; ſo of the capital Meſſuage, being capt Per, 406. 
Baromwe or Comitatus, a Woman ſhall not be endowed, becauſe this Divi- 5 Pe 
ſion would leſſen the Grandeur of the Family, and diſable the Heir to feems to be 
ſupport the Dignity of his Character. 55 F 


the Doctrine 
” 7 | of the Books 
cited, yet it has been lately adjudged that a Woman ſhall have a Dower of the capital Meſſuage, tho 
it be caput Baroniæ; the Reaſons given for the Judgment are, 1f, That the Caput Baroniæ ſpoken of in 
the ancient Books was held by military Tenure, which is now extin&t, and were Caftles of Defence. 
2dly, That the Husband being made a Baron after the Marriage, this could no: deprive the Wife of 
her Dower in any Thing ſhe was before dowable of; and therefore tho' ſhe had accepted 4ool. per 
Annum in Lieu of her Dower, as was pleaded; yet it not appearing to be in Lieu alſo of her 
Dower in the capital Meſſuage called Bromley Hall, ſhe had judgment, and this Judgment affirmed in 
a Writ of Error; alſo the Books afore-cited agree that of a private Caſtle for tlabitation only 4 Wo- 
man may be endowed ; ſo of the capital Meſſuage of her Husband, if it be not Capt Baronie. Lady 
Gerrard v. Lord Gerrard. 3 Lev. 401. 1 Salk. 252. S. C. 5 Mod. 64. S. C. Comb. 452. S. C. 


Of Tithes Women were not Dowable till 32 H. 8. for before that Feyle Proc: 
Statute Tithes were not a Lay Fee, but now they arc dowable of 
them. | 1 


tical Regi- 
ſter 122. 

| 2 Ns 55 11 Co. 25. 
Co. Lit. 32.4. 159. 4. 1 Rob. Abr. 682. And the beſt Way to aſſign Dower of Tithes is the third Shcaf, 
or the third Part of the Tiches generally, becauſe it is uncertain what Part of the Land will be bon; 
and therefore if the Garbs of any third Part of the Land in certain ſhould be aſſigned, the Tenant 
may perhaps not ſow that Part at all, and ſo defeat the Dower. How Dower of Tithes of Wool and 
Lambs is to be aſſigned, vide 1 Brownl, 126. 2 Brownl. 143. | 


Of Common of Paſture in Groſs, which is certain, a Woman ſhall be Per“ zan, 
endowed, but not of Common without Number, becauſe it cannot be di- 14% „ 
vided withour ſurcharging the Common by two, which before was only in C, 7:4. +5, 
the Power of one by the Grant; and when one has Power by the Grant « Rel. Ar, 


to 675. 
Ti Eo; 4 3» 


F. N. B. 142. 
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Co. Lit. 32. 
106. 2 might have kept Courts and granted Copies. 


- Cookſon. © 
2 Keb. 8. S. C. 


1 Do wer. 


Style's Prac- to put in as many Cattle as he pleaſes, he alone is made Judge of the 
way Regi- Number, which to divide, or delegate to another, would be unjuſt, 
r dag Dower of ſeveral Lands, Meadow, and Paſture, and Common of 


8. Ws Paſture cam pertinentiis in D. and upon me ungues ſeiſe que Dower pleaded, 
Pruet. and Verdict for the Demandant, it was moved in Arreſt, &c. that of Com- 
1 Fon. 315. mon in Groſs without Number a Woman could not be endowed, which 
3 4;;, the Court agreed; but here it being after Verdict ſhould be intended 
675. S. C. common appendant, fince otherwiſe the Judge could not have directed 
the Jury to find for the Demandant, though it be not ſaid ei/dem ſpectant, 
and tho? if appendant it was included in the cam pertinent', yet it is not 
bis petitum, but only an Enumeration of the ſeveral Things demanded. 
Godb. 21, In Dower the Demand was de tertia Parte Liberæ falde, and held not 
good for Want of ſetting out in certain, for what Cattle, as to their 


Number and Kind, and ſo like Common without Number. 


Godb. 135. A Woman intitled to Dower of a Manor, in which were Copyholders, 
| Bragg's Cale. demanded her Dower by the Name of certain Meſſuages, certain Acres 


5 of Land, and certain Rents, and not by the Name of the third Part 
5 » 


343, 344 of the Manor, and recovered and kept Courts, and granted Copyholds, 
Cro. Fac. 621. which the whole Court held to be void, becauſe ſhe had no Manor, 
2 264. having made her Demand, as of a Thing in Groſs; but if the Demand 

e 10. had been of the third Part of the Manor, then ſhe had a Manor, and 


For which Of an Advowſon, be it appendant or in Groſs, a Woman ſhall be en 
videPerk. 343. dowed, for this may be divided as to the Fruit and Profit of it, viz. to 


344. have the third Preſentation. 


F. N. 148, . | 
150, Co. Lit. 32, Cro. Fac. 621. Cro. Eliz. 360. 1 Rol. Abr. 683. Co. Lit. 379. 3 Leon. 155. Cm. 
Fac. 691. 1 Rol. Abr. 68 Jo | : | . 


Of a Villein in Groſs or Regardant a Woman ſhall be endowed ; as to 


2 . have the third Day, or Week, or Month's Work of ſuch Villein, and the 


1 Rol. Abr. Writ ſhall be de Libero Tenemento. 


. 
Co. Lit. 32. a. 164. b. 307.4 Brook 91. 2 Brownl. 143. 


„„ OC MA a Woman ſhall be endowed, tho? it cannot be divided, and 
11 7 therefore ſhe ſhall have the third Toll-Diſh, or integrum Molendinum per 
Perk. 342, qulemlibet tertium Menſem. . | | 


415; 7 | 
2 Brownl. 143. Bendl. 120. 4 Leon. 202. F. N. B. 149. Brook 39. 


I Lev. 182. Dower was brought de tertia Parte of a Mill, a Kiln-Houſe, Oc. and 


Gilpin v. Judgment to recover the third Part in ſeparalitate per Metas et Bundas; 
and this Judgment was reverſed upon Error brought, for it ought to 
have been of the third Part generally, and if per Metas et Bundas, none 
| of them can make any Uſe of It. He Ha | 

Perks. 342. Of a Bayliwick a Woman ſhall be endowed, as to have the third Part 
S %% Reet. of the Profits; ſo of a Fair or Market, the third Part of the Stallage; 6 
fri, Of an Office, as of the Office of the Marſhalſea, to have the third Part 
Co. Lit. 32. of the Profits, and in ſuch Caſes ſhe ſhall be contributory to the third 


Kol Abr. Part of the Charge; ſo ſhe may be endowed de tertia Parte exituum pro- 


Z. N. B. 149. 


Pow. 379, Profits of Courts, Fines, Heriots, Ec. 


8 A Woman may be endowed of the third Part of the Profits of a Park- 
8 7 keeper, or of the third Part of the Profits of a Dove-Houſe, or of the 
third Part of the Profits of a Piſcary, as the third Fiſh, or tertium Ja- 


tum Retis. a, 


I 3. Of 


Bu venient de Cuſtodia Gaole Abbatie Weſtmon. or of the third Part of the . 
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z. Of the Nature and Quality ok ſuch Eſtate, whether 
ſole, joint, oz in Common, 


The Eſtate, of which the Husband muſt be ſeiſed, muſt be an Eſtate 1 Nel. Ae. 
in Fee-ſimple, Fee-tail General, or where the Husband is ſeiſed as Heir $75: 
orf the Special Tail, which neceflarily excludes deſcendible Frecholds ; Feen 
tzherefore if a Man makes a Leaſe for Life, rendring Rent to him and e 
his Heirs, and after marry and die, his Wife ſhall not be endowed of 
this Rent, becauſe it is but a deſcendible Freehold; nor of the Land, be- 

"> cavle not ſeiſed during the Coverture. 1 i 

3 - But if Tenant in Tail bargains and ſells his Lands to the Husband, and 1 Saund. 261. 
his Heirs, the Wife of the Bargainee ſhall be endowed againſt his Heir, Pu, 556. 
but not againſt the Iſſue in Tail; ſo if Tenant in Tail grant all his Eſtate | N aa 
co one and his Heirs, tho' it be of Things which lie meerly in Grant, as . 98. 
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C 1 Rent, Common, Ad vowſons, Oc. yet the Wife of the Grantee ſhall be 
=> endowed till the Grant be avoided by the Iſſue in Tail; the Reaſon of 
. which Difference between theſe deſcendible Freeholds, and theſe Eſtates 


4 | made by Tenant in Tail, ſeems to be, that in the firſt Caſe, the Eſtate in 
q | its Creation ſeems to be no greater than a Freehold; but in the other 

nothing appears to the contrary, but that it may be an abſolute Fee, 
and till the Iſſue comes in to ſhew it otherwiſe, and claim his Right, it 
ſhall, to all Intents, be regarded as ſuch; and by Conſequence the Wife 
of ſuch Grantee or Bargainee is well dowable thereof till the contrary 
appears. 5 
293 If Tenant in Tail be attainted of Treaſon, and the King 


| grant the Plow. 557, 

1 Land to one and his Heirs, the Wife of the Grantee ſhall be endowed ; | 

= for the King had a qualified Fee, ſo long as the Tenant in Tail had Iſſue; 

b and this qualified Fee paſſed to the Grantee. 

for Life, and after to the Uſe of his eldeſt Son in Tail, and after marries, Blythma,'s 

f and dies; yet his Wife ſhall be endowed, becauſe when he limits an E- Caſe. 

22 ſtate for his own Life, he hath executed all the Power he had over the 12 pr 1 

and! Eſtate by ſuch Manner of Conveyance, and the Remainder is meerly 8. 8 2 

per void; and he continues Tenant in Tail, as he was before; ſo if he had Tele. 51. 
covenanted that the Land ſhould deſcend, remain, or come to his Son Fehñe. 
after his Death; yet his Wife ſhould be endowed ; for this is only a Co- 28283 


: venant to permit his Son to have what he ought not to hinder him of, A 2 * 1 
_ $4 and makes-no Alteration of the Father's Eſtate. | bur if Leſſec 
2 Ws 3 N 1b : | 1 for Life 
1das; 0 to. the Laffor and * 16 7 4 the 2 of his A. for the Life of the Leſſee, and after 
t r dies, living the Leſſce, the Wi th | ; | 
wy Wh « Surrender; ::x; Bu. „ ) ife of the Leſſir ſhall be endowed, becauſe this amounts to 
\ part . If Tenant in Special Tail, Remainder to him in General Tail or Fee 1 Fol. Alr. 
fo DE ns, and bis Wife die without Iſſue, and he marries again, and dies, his 7 
pan bh i ife ſhall be endowed ; for by the Death of his firſt Wife without Iſſue, p,,z : A 
in aste become Tenant in Tail after Poſſibility, Oc. which being but an : 
a r Fate for Life, w-as merged by the Acceſſion of the Remainder in Tail 
of the. 5 or Fee; and ſo his ſecond Wife dowable. 2 | | 
If A. ſeiſed in Fee covenants to ſtand ſeiſed to the Uſe himſelf and Between Fa- 


2 as Heirs, till C. his middle Son take Wife, and after to the Uſe of C. and / e 


Park- . : f 1 ice; . 
5 the his Heirs; and after A. dies, and this deſcends to B. his Heir, who dies, ons; ONE 


m Fat A ne Rs C. takes Wife ; it ſeems the Wife of B. ſhall loſe Dower, becauſe was divided 
1 Ti ſtate of the Husband ended by expreſs Limitation made before her upon it., 
Aitle of Dower began; and therefore her Dower, which is derived out _ _ 


. of it, cannot continue longer than the original Eſtate. 


3. Of Vol II. K k Of 


2 


But if Tenant in Tail covenant to ſtand ſeiſed to the Uſe of himſelf c,77 279% 


— — 
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3 Co. 27. 


6 


126 5 Dower. 


E 


8 Of an Eſtate to a Man and his Wife, and the Heirs of their two Bo. 
But for this 


dies; if ſuch Wife die, and he marry a ſecond Wife, and die, ſuch ſe. 
| vile Brook 19, 


cond Wite ſhall not be endowed, becauſe the Iſſue by her cannot inherit 


35. 
Cro. Foc. 615. per forman dont. 
Lit. Sea. 53. 


8 Co. 36. 1 Inſt. 19. a. 2 Inf. 336. Co. Lit. 31. 1 Leon. 66. 3 Leon. $0, — 66. Brook 9. Dyer * a, 
Pere 302. 


1 Rol. Abr. The Husband muſt have the Freehold and Inheritance in him ſimul 


677. and ſemet, otherwiſe ſhe ſhall not be endowed ; therefore if 'Lands are 
_ 335: given to the Husband for Life, Remainder to B. in Tail, Remainder to 


vide (ro. Eliz, the Husband in Fee or in Tail, and he dies living B. or any of his Iſſue, 


564. 4 Te- his Wife ſhall not be endowed. 
nant forLife, 


Remainder ro Truſtees for ninety-nine Years, Remainder to A. in Tail; 4. dies, his Wife ſhall be 
endowed, notwithſtanding the intermediate Eftate for Years. 1 Salk. 254. Bates's Caſe, 


Perk. 348. If a Leaſe be made for Life, rendring Rent; the Leſſor marries and 
Brook 44,60, dies, his Wife ſhall not be endowed either of the Rent or of the Land; 
= Lit. 32. 4. not of the Land, becauſe her Husband was not ſeiſed of the Freehold 
thereof during the Coverture, and the Rent was but a Freehold for Life; 
but if a Leaſe be made for Vears, rendring Rent, and the Leſſor mar- 
ries, and dies, his Wife ſhall have Dower of the third Part of the Re- 
verſion, and of the third Part of the Rent, as incident to it ; becauſe he 
had the Freehold and Inheritance in the Land ſamul & ſemel, but ſhe 


ſhall not be endowed of the Rent per ſe, meerly becauſe her Husband 


Perk. 335-6. was not ſeiſed of any Freehold or Inheritance in it; but if no Rent be 


; * Abr. reſerved on the Leaſe for Years, then Ceſſet executio during the Term; 
1 . 


Hr 6. and therefore if a Leaſe be made for Years, Remainder to J. & and his 
But ifa Heirs; the Wife of 7. F. ſhall be endowed ; but Ceſſe; executis during the 


Leaſe for Term. 
Life or Years 


be made by the Hu«band after the Marriage, then his Wife ſhall have her Dower diſcharge of 
them, as ſhe ſhall from other Charges of her Husband. Co. Lit. 32. 4. 


223 v. In Dower upon Ne wnques Gi que Dower Aba, the Caſe was thus 
uncomb, 


Le , J. Tenant for Life, Remainder to B. and his Heirs for the Life of 4. 
> ber 457 Remainder to the Heirs Male of the Body of A. Remainder over; 4 
marries and dies without Iflue ; and if the Remainder to B. and his Heirs, 

during the Life of 4. was ſuch an interpoſing Eſtate between the Eſtate 

for Life to A. and the Remainder to him in Tail, that his Wife ſhould 

not be endowed, was the Queſtion. And for the Demandant it was ſaid, 

that all the Eſtate was really in A. and the Remainder to B. for the Life 

of A. was but a Poſſibilitygthat if A. ſhould commit a Forfeiture, then B. 

might take Advantage Fr to preſerve the Remainders; and tho by 

Reaſon of this Poſſibility, the Eſtate for Life of A. is not merged, yet 

the Tail is executed to ſuch Purpoſe, that his Wife ſhall be endowed; 

but the Oourt, on the firſt Argument, gave Judgment againſt the De- 


% The mandant; the (4) Reaſon ſeems to be, becauſe the Husband was not ſeiſed 


Books give of the Freehold and Inheritance ſimul & ſemel. 
no other 


Reaſon for this Diſtin&ion, but that it would be giving the Wife a larger Eſtate than the Husband 
had, whereas ſhe is in only in the Per, and Coutinuance of her Husband C Eftate. | 


If the Husband ſeiſed of a joint Eftare, and dies, his Wife' that not 


: 5 2 50 4. be endowed ; as if Lands are given to two Men and their Heirs, or the 


1 Heirs of their two Bodies, and one of them dies, his Wife ſhall not be 


C2. Car. 191. endowed, but ſhall go to the Survivor, who is then in from the ff 
which laſt 


” Feoffor or Donor, and may plead it as an original Feoffment or Gift t0 
300 ays it 


was the antient Courſe in Mortgagen, to make the Eſtate to Two, in order to prevent the Mort 
gagec's Wife of Dower, 


I himſelf 


3 * 9 


. 
War 
YL 


was dowable. | 


have Dower is ſuch an Incident to an Eſtate-tail, that if one make 


Dower. . 


— ———— 


himſelf; and ſo is paramount her Title of Dower, which is not compleat 
till her Husband's Death, 8 0 

So if Lands are given to two Men, and the Heirs of the Body of one Perk. 354 
of them, and he who hath the Tail marries, and dies, leaving Iſſue; 
yet his Wife ſhall not be endowed, but the Survivor ſhall take Place; 
and tho' he die after, yet ſhall not the Wife be endowed, becauſe the 
Husband, during the Coverture, was not ſeiſed of an Eſtate whereof the 

Father and Son Jointenants, to them and the Heirs of the Son, CS | 
were both hanged in one Cart; (for Felony, as it muſt be) the Wife ot oO 85 503 

| 77 * woitohbton V. 

the Son brought Dower, and upon Ne wngque feiſie que Dower pleaded, ee 
this Matter was given in Evidence; and further, that the Son ſurvived 


2 Noy 64. I, Co 


as appeared by ſhaking his Legs, and adjudged She would be dowable. bub the Caſe, 


| as reported, 
15 Upon another Point. 


Of a Tenancy in Common a Woman ſhall be endowed, for there no Co. Lit. 34. b, 


| Survivorſhip takes Place, but each Moiety deſcends to the reſpective 37: 4 


Heirs of the reſpective Tenant in Common; and in ſuch Cafe the Dower L, $4: aa, 


ſhall be aſſigned in Common too, for ſhe cannot have it otherwiſe than 7g 
her Husband himſelf nad. e 


4. Ok its Continuance; wherein of Eſtates conditional, 
ſuſpended, determined, oz extinguiſhed; and therein 
of Uemitters to the Heir, and Uecoveries by Title 
Paramount, | = | - 
OE | Perk. 317. 
As to its Continuance; in ſome Caſes this is material, and in ſome ne wth hag 
not; and therefore if Donee in Tail of Rent or Land marries, and dies Vanch. 40. 
without Iſſue, and the Donor enters; yet the Wife of the Donee ſhall F. N. B. 149. 


be endowed, tho” in this Caſe the Eſtate-tail has no Continuance; for to n | 
. 31. 


A 6 Co. 41. 
Gift in Tail, upon Condition, that the Wife of the Donce ſhall not be Co. Lit. 224. . 
endowed ; this Condition is repugnant and void. . 
But if a Rent be reſerved to the Donor and his Heirs, upon ſuch Gift 4 448 
in Tail, the Wife of the Donor ſhall be endowed of ſuch Rent no longer Brook 44. 
than the Eftate-tail continues, 5 c 5 Co. Lit. 32. 4. 
| | : 241. a. 


Plozy. 155. E. N. B. 149. 


If one grant a Rent out of his Land to 7. §. and his Heirs, upon Plow. 156. 
Condition, that if the Grantee die, his Heir within Age, that then, du- 1 C, 87. 
ring ſuch Nonage, the Rent ſhall ceaſe; if the Grantee die, his Heir wh 27h 
being within Age, yet the Wife of the Grantee ſhall be endowed ; but 35” 
Ceſſavit executio during the Nonage of the Heir; for ſuch Condition is 
part of the original Conſtitution and Nature of the Rent, and then the 
5 0 can have it in no other Manner than her Husband had it granted 
to him. 1 | FED | DR 

If the Husband ſeiſed of a Rent in Fee, or Fee- tail, releaſe it to the 6 C., "Ap 
Tertenant, the Rent is extinguiſhed by it; and yet, as to the Wife, has ) Ce. 65. 8. 
ſuch Continuance, that ſhe ſhall have Dower thereof ; Which the Huſ- 
band, by his own Act, cannot debar her of. 

If the Husband be ſeiſed of a defeaſible Eſtate during the Covert 


5 . ure, „ Rob Abr. 
yet his Wife ſhall be endowed thereof till it be actually defeated; 


as if 655. (14. 5), 


the Husband and Wife, Leſſees for Life, ſurrender to him in the Re- So if a Dis 


C : WEN ſeiſor die fe1- 
8 and the Diſſeiſee abate, yet the Wife of the Diſſeiſor ſhall be endowed; ſo if Tenant for Lit 


arrenders, or grants his Eſtate to the Husband in Reverſion, upon Condition the Wife of the 1. 
Seruoper ſhall be endowed till it be broken. 1 Rol. Abr. 677. Brook 54. | | 


verſion ; 


my "4 Fs * 4 Re > 
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* Dower, 
verſion; this is defeaſible by the Wife, after the Husband's Death; yet 
in the mean Time, if the Reverſioner dies, his Wife ſhall be endowed. 
| Leun. 168. If a Feoffment be made to the Uſe of 5 S. and his Heirs, till J. D. 


and Anderſon hath done ſuch a Thing, and then to the Uſe of J. D. and his Heirs ; if 


holds he F. F. die, his Wife ſhall be endowed till the Thing performed. 
ſhall be en- | | 1 . 

dowed after, to which it ſeems not reaſonable, becauſe his Eſtate is then determined by expreſs Li- 
mitation, to which it was at firſt ſubje&@; but for this vide Perk. 317. Lit. Sect. 357. 2 Co. 59, 79. 
1 Rol. Abr. 678. Brook 62. | ED | 


1 cn broken; and after, upon Agreement, the Mortgagor hath the Land by 


Perk. 392. Payment of the Money; yet the Wife of the Mortgagee ſhall be en- 


Brook 11. dowed; for by Non-payment of Money at the Day, the Eſtate of the 
Go, J, be Mortgagee was become abſolute, and his Wife intitled to Dower there- 
5 engen of; ſo if the Money was paid at the Day, yet if paid by a Stranger, who 
Doctrine in was no ways privy to the Condition, the Wife of the Mortgagee ſhall be 
the Common endowed; for Conditions being in Law taken ſtrictly, if they are not 
ae W- complied with, according to the Terms thereof, it is as if they were not 
rag when performed at all; and ſo the Wife, who is a Stranger, ſhall not be pre- 


the Morrga- judiced thereby. 
gor comes to : | | 3 a 5 197 
redeem, even the Woman's Dower is avoided ; for the Husband's Eftate was ab initio incumbred with 
Equity, and in that Court the Mortgagee is conſidered as a Truſtee for the Mortgagor. Hard. 46 5. 
Abr. in Equity 311. e | 6 | | | 
E. N. B. 149. Tf Tenant in Tail diſcontinue in Fee, and after take a Wife, and dif. 
Co. Lit. 33 r. a. ſeiſe the Diſcontinuee, and die ſeiſed, his Wife ſhall not have Dower, 
332. l becauſe the Iſſue is remitted to the antient Intail, which being a Reſtitu- 
tion to an antient Right, muſt take Place of the Dower of the Wife of 
a ſubſequent wrongful Eſtate, in as much as the Eſtate of which ſhe is 
e / 8 
E N. B. 140. So if a Man hath Title of Action to recover any Land, and he enters 
In Dower the and diſſeiſes the Tenant of the Land, and dies ſeiſed; upon which his 
enge _ Heir enters, now. he is remitted to the antient Right which his Anceſtor 
the Lars had; and by Conſequence the Wife of the Anceſtor ſhall loſe her Dower 
was entailed of the wrongful Eſtate her Husband had, which is determined and gone 
to his Fa- by Act of Law. | | | 


ther, Huſ- 3 | 5 
band of the Demandant, and his Wife Mother of the Tenant in Special Tail, and that after his Fa- 
ther diſcontinued to Tail by Fine to a Stranger, and took back an Eſtate by Grant and Render in 
General Tail, and had Iſſue the Tenant; and the firſt Wife died, and his Father married the De- 
mandant, and died, and ſo he is remitted to the firſt in Tail, which the Court clearly agreed, and 
gave Judgment that the Demandant ſhould be barred. 44 E.3. 26. Brook 14. S. C. but ©. at this Day, 
ſince the Statutes of 4 H. 7. and 32 H. 8. if the Iſſue ſhall be remitted upon ſuch Fine, for theſe Sta- 
rutes ſeem againſt it, and then the, Wife ſhall be endowed. | | | | 


Perk. zog. If Father and Son are, and the Father exchange Lands with a Stran- 
ger, and dies, and the Son marries, and enters into the Land taken in 
Exchange; and the Stranger being impleaded for his Lands, vouches the 
Son as Heir, who enters into the Warranty, and loſeth, and thereupon 
Execution is had accordingly, and then the Son dies, his Wife ſhall not 
be endowed of the Lands taken in Exchange; becauſe the Recovery 


thereof againſt her Husband hath relation to the Time of the Exchange 


made, which was before her Title of Dower began. 
Perk. 322. If a Diſſeiſor make a Feoffment in Fee with Warranty, and the 
. N. B. 159. Feoffee marries, and the Diſſeiſee brings a Writ of Entry in the Per 


parceners in againſt the Feotfce, who vouches the Feoffor, Sc. and each recovers in 


Gavelkind make Partition, and one marries, and the other is impleaded for his Part, and prays in 
Aid of the other Coparcaner, who joins in Aid with him, and the Demandant recovers, and the Te- 
nant hath pro rata of that which remains in the Poſſeſſion of the other Coparcener, who after dies, his 
Wife ſhall not have Dower of that which was recovered pro rata, becauſe the Recovery hath Rela- 
n to the Death of the Anceſtor, which was paramount her Title of Dower, 2 


: 84 = Value 


If Land be mortgaged to the Husband in Fee, and the Condition is 
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Dower. 
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Value againſt the other, and have Execution accordingly, and the Feof- 
fee dies, his Wife ſhall have Dower of the Land recovered in Value, but 
not of the Land loſt, becauſe by Title paramount; but if one recovers 
in Value againſt the Husband by Warranty of his Anceſtor, and the 
Ilusband dies, his Wife ſhall be endowed of the Land recovered from 
him, becauſe this was by Force of the Warranty, and not by elder 
Title. 


;. Of the Ualue and Jmp2ovement of the Husband's 
Eſtate, either in his Lite-tt:ne, oz aſter his Drtath. 


If the Husband makes a Feoffment in Fee of Lands, and the Feoffee 1 1,p. 32. a. 
builds thereon, and improves the fame greatly in Value; yet the Wife of Perk. 328. 
the Feoffor ſhall have Dower only according to the Value it was of in her It « Piſſeiſor 
Husband's Time; for if ſuch Feoffment were with Warranty, the Heir eee 
would be bound to render only the Value as it was at the Time of the tion, in- 
Feoffment. 5 . prove the 


| | TS 5 | Lands of the 
Husband by Building, Oc. and the Husband enter on the Diſſeiſor, or for the Condition broken, he 


ſhall have all the Improvements, becauſe the Eſtate of the one was tortious, and the other uncer- 


tain; and it was their Folly to make ſuch Improvements; but if the Husband had died before ſuch 


Entry, and his Wife had recovered Dower ; ., if ſhe ſhould have the third Part of ſuch Improve- 
ments, for her Husband was never ſeiſed. N 


If the Heir improve the Land by Building or Sowing it, the Wife Co. Li. 32. a. 
ſhall recover her Dower with the Improvement upon it, becauſe by her 2 I. 81. 
Husband's Death, her Title to Dower was conſummate, and the Im- 


pirovements as to her Part were gzaſi upon her Land; for which Reaſon 
- likewiſe, if the Land be impaired in Value in the Time of the Heir, ſhe 
= ſhall ſhare in the Loſs, unleſs it were voluntary by the Heir himſelf, and 


then ſhe ſhall recompence herſelf in Damages againſt him. | 
If the Husband himſelf, or his Feoffee, pull down Houſes, Ec. and per. 329. 
then the Husband die, it ſeems the Wife hath no Remedy for thoſe If the Hu- 


Houſes, becauſe before her Title was conſummate, the Thing it ſelf was band ſows 
deſtroyed. | Part of the 


Land, and 


| dies, and this Part is aſſigned to the Wife for Dower, whether the Wife or the Executor of the Huſ- 
band ſhall have the Crop. Q. & vide Dyer 316. pl. 2. Co. Lit. 32. 2 Inſt. Sl, 


| O) Of the Things requiſite to the Conlum⸗ 


mation of Dower, viz. Marriage, Detſin, 
and the Death of the husband. 


. Of the Marriage, how long it muſt continue, and 
therein of the ſeveral So2zts of Divozces, 


] | 4 ; | "= 524 HE 7 1 . : = 
If a Man make a Contract of Matrimony with a Woman, and die be- Fok bon Þ 


mY fore the Marriage be ſolemnized between them, ſhe ſhall have no Dower, vas former- 


becauſe ſhe never was his Wife. ly held, that 


a Woman 


21 married in a Chamber ſhould not have Dower, 16 F. 3. and that the Marriage ſhould be celebrated 
85 


in facie Eccleſie but the Law is now altered, and Marriages in private Houſes, if all Circuniſtanc. s 
are complied with, held good; and that God is not leſs preſent in ſuch Houſes than in the meſt 


= fanftified Places. Perk. 306. F. N. B. 150. 


Vol. It. Es 2 OO If 


— — — 


— u —2—— — —2— — _— 


1 30 Dower. 
But it i Man If a Woman make a Contract of Matrimony with F. S. and then mar. 


marry a ſe- rieth with J. D. who is ſeiſed of Lands, and dieth, ſhe ſhall have Dower 


cond Wife, of the Lands of 7. D. 


living the 
ving the firſt, and die, ſhe ſhall have no Dower. Perk. 304-5. Moor 226. 
Co. Lit. 33. a. 


Dyer 305, 
313, 399. 


Upon Iſſue of Ne unques accouple en loyal Matrimony, the Biſhop ought 


Age at his Death, becauſe *twas a good Marriage till avoided, which 


their Age of Conſent ; 
have no Dower. WEE: 
Cre. Car. 351, In Dower, upon Ne unques accouple en loyal Matrimony, and Iſſue there. 
Wickham v. upon; a Writ was awarded to the Biſhop, who certified, that ſhe was 
35 1 accoupled in vero Matrimonio cum preditto B. /ed Clandeſtino S quod B. & 
e Net 54 E. (Demandant) thori & menſæ participatione mutuo cobabitaverunt ſq; ad 
Dyer 313. mortem pradif? B. and Judgment thereon given for the Demandant, and 
pl. 92. 
368. pl. 48 
305. pl. 60. 
Co. Lit. 3 3. b. 
9 Co. 19. 


9. Place of the Marriage mentioned in the Biſhop's Certificate; but the 


Biſhop is concluding ; 2. That the Certificate is not good, becauſe it 
did not Anſwer to the Words of the Iſſue, Ne unques accouple en loyal Ma- 
trimony, for that it was a true Matrimony, and that they lived together 
at Bed and Board, is but argumentative, that they were Legitimo Matri. 


moio Copulati; but the Court diſallowed this Exception; for vero Matri- | 
1onio, tho' Clandeſtino, Copnlati fuerunt, is as good as Legitimo Matrimonin, | 
and have all one Intendment; and tho” it be Clandeſtino, yet it doth not 
vitiate the Marriage; and when it is added, that zhori & menſæ partici. | 
patione cohabitaverunt, Ec. this proves they continued as Husband and | 
is not to be queſtioned now; and | 


Wife during his Life, and theretore it 
the judgment affirmed. 


Ftodvell v. 

Weeks, Noy 
108. adjudg- 

ed. 

Godb. 14 5. 

Co; Lit. 32. a. 33. b. 2 


of them marry any other, ſuch Marriage is void. 


Leon. 171. Cro. Car. 463. 7 Co. 70. 1 Rol. Abr. 680. cont”. 


So a Divorce propter ſævitiam or Metum, is of the ſame Nature, and 


G p m0 
462 A Woman's Safety, that ſhe may avoid her Husband's Cruelty and ill U- 
1 a ſage, and therefore the Wife in ſuch Caſe ſhall be endowed the rather. 
A Wife ſha | „ 
be endowed, notwithſtanding a Divorce Cauſa Profeſſionis, for which vide 1 Rol. Abr. 681. 2 Leon. 109. 
Moor 226. Cto. Car. 462. 2 Inſt. 687. 1 Inſt. 32. but vide 32 H. 8. cap. 38. by which it ſeems that this 
and other ſcrupulous Divorces are taken away. | | | © 


1 Rel. Ar. But if there be a Divorce Cauſd præcontractus, cauſa conſanguinitatis, 


8 n 32. 4 Caſa offinitatis, or canſs frigiditatis, the Wife ſhall not be endowed, for 
: 14 2 . . ; . . 68 0 . 

ni ; ?* theſe diffolve the Vinculum Matrimonii, and leave the Parties at Libert) 
* 8. a . . N . . 

7 Co. 70 to marry again; but if either of the Parties die before ſuch Sentence o 
5 Co. 98. Divorce be actually pronounced, it cannot be pronounced after; and 


2 Leon. 169. therefore if the Husband die before ſuch Divorce, his Wife de Facto ſhall 
have Dower, for it was Legitimum matrimonium quoad Dotem, and the Bi- 


ſhop ought to certify that they were legitimo Matrimonio Copulatz. 
Cy0. Car. 217, 
Fulliam v. 


Harri 


In Dower, the Writ was Præcipe A. quod Reddat B. rationabilem Doten 
[ta of the Lands, Ec. dudum C. quondam viri ſui; and for not ſaying» 


Pr. ci pe quod reddat B. gue fuit Uxor C. Gc. that ſo ſhe might appear t0 
3 ave 


to certify, that they were accoupled in lawful Marriage, tho the Man be 
under Fourteen, or the Wife above Nine, and under twelve Years of 


N 


Error brought and aſſigned (inter alia) that there was neither Day nor 


does not diſſolve the Bond of Matrimony, but is only a Proviſion for the | 


If there be a Divorce c Adulterii ; yet the Wife ſhall be endowed, | 
for this does not diſſolve the Marriage, but only ſeparates the Parties « | 
menſa & thoro, and the Marriage ſtill ſo continues in Force, that if either 


OO Tu PPT OR OT PT nh ora EI 
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firſt, and die, ſuch ſecond Wife ſhall have no Dower; ſo if a Woman marry a ſecond Husband, li. 85 


now cannot be after his Death; bur if either diſagree to the Marriage at 
then it is avoided ab initio, and the Wife ſhall 


4 


Court held it not material nor iſſuable, becauſe the Certificate from the 3 


Dower. 


* Title of Dower as his Wife, it was held ill; and that Quondam viri 
ſui would not ſufficiently help it. 


131 


22. Of the Seilin, either in Fact oꝛ in Law; and therein 

5 of the Seilin in Fact, as it is continuing, oz not 

15 continuing, as inſtantaneous. 8 

5 The Husband muſt be ſeiſed either in Fact or in Law, to intitle his iP, 1 
Wife to Dower; but a Seifin in Law is ſufficient for that Purpoſe, be- 3358. 


* . cauſe otherwiſe it would be in the Husband's Power to defeat his Wife F 
bol a Subſiſtence after his Death, by his own Negligence or Malice, and ſhe |. . 2 
cannot enter to gain a Seiſin in his Right, as he may do into Lands de- 


+ <A 
— 
* 


of „ * 4 
J. Tg 
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> ſhall not be Tenant by the Curteſy; and therefore if the Anceſtor die * Tho' a 

> Feifed, and before that the Husband * enter into the Land, he dies; yet e 

| his Wife ſhall be endowed, tho' he had but a Poſſeſſion or Seiſin in Law. pere. 371. 
So if a Leaſe be made for Life, Remainder to F. S. in Fee, who mar- Perk 


| R . 372. 
ries, and the Leſſee dies, and then a Stranger enters and intrudes upon oh 
the Poſſeſſion, and 7. S. dies befo 


CEE NE, 


2 


POR 


Y re any Entry made by him, yer his 
Wife ſhall have Dower. 38 
If the Husband purchaſe Rent, and die before the Day of Payment, Brot 3 5, 66, 


pyet his Wife ſhall be endowed ; nay, tho' the Day of Payment be come, 7'- 
| and the Rent is tendred to the Husband, who will not receive it, but 


i. utterly refuſes it, and dies before any Receipt thereof by him, or any Perk. 373. 
. other for him, and before any Thing paid in the Name of Seiſin | 
10 thereof. | | . 8 

6 But if there be neither Seiſin in Fact nor Seiſin in Law in the Huſ- Perk. 366. 
ei- 


band, during the Coverture, but only a Right of Entry or Action, then So if the Fa- 
his Wife ſhall not have Dower; and therefore if a Man be diſſeiſed, and ther die ſei- 


4 on ; ; ſed, and a 
then marries, and dies before any Entry made by him, his Wife ſhall 1 
not be endowed of that Land. | | abates, and 


5 e | h then after 
the Heir marries, and dies before Entry, his Wife ſhall not have Dower; becauſe by this Abarement 
the Seiſin in Law, which he had, was deveſted before his Marriage; and ſo he was neither ſeiſed in 
Fa & nor in Law, during the Coverture. Perk. 367. : | 


So if Exchange be of Lands between A. and B. and A. enters into the Perk. 369. 

Lands of B. and then B. marries, and dies before any Entry into the 

Lands of A. his Wife ſhall not have Dower of thoſe Lands. | 

If one infeoff a Stranger, upon Condition to be performed on the Part Perk. 368. 

of the Feoffee, and after marries, and then the Condition is broken, and 

the Feoffor dies before any Entry made, his Wife ſhall not have Dower ; 

| > becauſe there was no Seifin at all in the Husband, during the Coverture. 

S8o if a Man makes a Bargain and Sale to one and his Heirs by Inden- 

| ture inrolled, with a Proviſo, that if ſuch Act be done, that the Bargain 5 

and Gale ſhall be void; and after the Bargainor takes a Wife, and then Cate gi 

= the Condition is broken; and before Entry the Bargainor dies, his Wife if the Words 
| ſhall not have Dower; for though the Eſtate of the Bargainee veſted by bad been, 

d, fob 27 H.8. of Uſes; yet becauſe the Husband did not re-enter, the Eſtate (67 One 


6 Co. 34. Hitz - 


: ö F ; | the Condi- 
ibert] of Inheritance in the Bargainee was not deveſted, nor had the Husband tion broken, 
nce if any Seiſin during the Coverture. | 


that the Bar- 
: | gain and Salo 
mould be to the Uſe of the Bargainor in Fee, ©. becauſe then the Statute reveſis the Poſſeſſion in 
kim again according to the Uſe. | | | 


In 


— 


— 


| ; ; : Stanf. Prer. 41. 
| ſcended to her; which is the Reaſon, that of a Seiſin in Law a Man Brook 66, 75. 


©. Lit. 31. In ſome Caſes, tho' the Husband be ſeiſed in Fact, yet his Wife mall 


2 — — 


nun 


F. bg 3 50. not have Dower, as of an Inſtantaneous Seiſin; and therefore if two 
1 Ob 7. 


676 Jointenants are, and one of them makes a Feoffment of his Part, and dies, 
Alco, 56. his Wife ſhall not be endowed, becauſe he was ſole ſeiſed but for an 
but if Te- Inſtant, when he made the Livery ; ſo if Cæſtii que Uſe after the Statute, 
nant for 1 R. 3. and before 27 H. 8. had made a Feoffment in Fee, and died, his 


WATT . ? 
Will makes Wife ſhould not be endowed, becauſe her Husband was ſeiſed but for an 
a Feoffment, Inſtant. | | ; | 
and dies, his pays | 3 3 E oo 
Wife ſhall be endowed, becauſe he acquires the Ownerſhip of the Land by his Diſſeiſin; and where 
his Wife brought Dower againſt the Feoffee, who pleaded ne unques ſeiſe que lui Dower poit, the Court 
was againſt the Tenaut. 1 Fon. 317. Matt. Taylor's Ca ſe. 


1 Rel. Abr. Tf Leſſee for Life makes a Feoffment in Fee, or a Leaſe per 


66. anter vie, and die, his Wife ſhall not have Dower, becaufe he gained 
Brook 30, the Fee but for an Inſtant, and parted with it again, and this was no 
Cro. Fac. 615. ö 4 | : 

Og Diſſeiſin. | 
Cro. Fac. 615. 


If Tenant in ſpecial Tail marries a ſecond Wife, who is not dow- 
_— able of the Tail, and after makes a Feoffment in Fee, and dies, his 


| Rel. Air.. Wife ſhall not have Dower, becauſe he gained the Fee but for an 


676. S. C. Inſtant. | 5 | 
Co, Lit. 31. So if Conuzee of a Fine grant and render the Land by the ſame Fine 


'Vangh. 41. to the Conuzor, and dic, his Wife ſhall not be endowed, becauſe he had 


Cro. Car. 191. Seiſin but for an Inſtant. | 
3 Leon. 11. b 5 


3, Of the Death of the Husband. 


F. N. B. 150. As to the Death of the Husband, this is either a natural or a civil Death; 
: 8 Abr. but upon a civil Death the Wife ſhall not be endowed; as if the Husband 
ry 207, enter into Religion, and be profeſſed, his Wife ſhall not have Dower till 
Ce. Lit. 33. b. he be naturally dead, for tho' upon ſuch Profeſſion his Heir may enter, 
and a Writ of Mordanceſtor lies; yet becauſe he could not enter into Re- 
ligion without the Aſſent of his Wife, and if ſhe had diſſented, his Pro- 
feſſion would be void; therefore if ſhe does aſſent, ſhe in a Manner 
vows Chaſtity as well as her Husband, and ſhall have no Dower during 

his natural Life. ol | . 
Bendl. 1.131. In Dower of the Lands of A. ber late Husband, the Tenant pleads in 


7 horn 5. = Bar that A. the Husband was in full Life at ſuch a Place, et Hoc pararns 
yer 185.9.C. 


je 2678 et verificare qualitercung; Curia, &c. the Demandant replies that her 
< C. Husband obiit at ſuch a Place, Ec. et eſt in Eccleſia ibidem ſepultus, et 
And in Dyer hoc paratus eſt verificare qualitercung; Curia, &c. Ideo confiderat* eft quod 
a Cale is prœdittꝰ M. (Demandant) doceat de Morte, and dictus R. (Tenant) d 
cited where 117 Hiri, et ſuper hoc Dies datus eſt, Oc. at which Day the Demandant 
the Death of 474 | . 

the Deman- Examined two Witneſſes who did not ſpeak directly to his Death, but 
dant's Huf only of their great Intimacy with him, and his being gone beyond 
band was Sea for his Religion, and that they had not heard of him in ſeven 
proven of. Years, and concluded that in their Conſciences they rather think him 
neſſes, who dead, and the Tenant examining no Witneſſes to prove him living, the 
apreed in all Demandant had Judgment. 


Points, and 


at the Day of the Efloign of the Tenant he produced twelve Witneſſes de Vita viri, who alſo agreed 


in all Points; and this was held the ſtronger Proof, and the Demandant was barred; for in theſe | F 


Cates the Rule is qui melius probet melius habet, | 
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(D) Ok the Aſſignment of Dower. 


1. By what Perſons. 


IP a Diſſeiſor, Abator, or Intruder aſſign Dower, this is good, and ſhall 
not be avoided, unleſs they be in of ſuch Eſtates by Fraud and Covin 295. 398 
of the Woman, to the Intent ſhe may be indowed by them, or recover Co. Lit. 35.4 
Dower againſt them, and then this ſhall be avoided by the Entry of him 2 Ce. 67. 
who hath Right, tho' the Aſſignment be indifterently made by the Sheriff * = 185 
after Judgment of an equal third Part. | 7 


: ; b : | . | : 7 ÞPlozy. 54. 5. 
Brook 15, 59. The Reaſon why ſuch Aſſignment ſhall bind is, becauſe ſhe had a Right o be _ 


dowed thereof, and might have compelled them as Tertcnants to aſſign her Dower thereof, and 
ought not to expect till the Heir will re-enter or ſue for Recovery of his Right; but if there were 
Covin in her, and yet notwithſtanding this ſhould bind the Heir, it would encourage ſuch Violence 
and Wrong to the Heir as would put hinf to great Trouble and Expence to recover his Right, with- 
out any Default in him; but an Aſſignment of a Rent our of ſuch Lands by them ſhall not bind, be- 
cauſe de Fure not dowable of ſuch Rent, vide poſtea. N | 


If there be two or more Jointehants of Land, whereof a Woman is Perk. 39). 
Dowable, and one of them aſſign her Dower thereout, this is good, and © Lit. 35. 
ſhall bind the others, becauſe they were compellable to aſſign it in ſuch © R 
Manner; but if one of them had aſſigned her a Rent thereout in Lieu of 
Dower, this ſhall not bind the Reſt, becauſe they could not be compelled 
to it by Suit. | | „ | | 

If — Husband makes ſeveral Feoffments of his Land to ſeveral Perſons, Co. Lit. 35. 
and one of them endows the Wife of the Feoffor of his Part in Satisfaction 9 Co. 18. 
of all that ſhe ought to have of the other Feoffees, and ſhe accepts it, this RES $90, 
f | ds rag bs 7 * 402. 
is good, but yet they cannot take Benefit of it, becauſe Strangers thereto, 
and cannot plead it, nor have any means to bring the other into Court to 
plead it; but if the Heir aſſigns her Dower in Satisfaction of Dower out 


. 


1 of his own Lands, and the Lands of the Feoffees; then if a Writ of 


= Dower be brought againſt the Feoffees, they may vouch the Heir who 
may (a) plead this for his own Safety, left they recover in Value agai 


att (a) Per Moor 
26. the Alie- 
nee himſelf 
Cro. Eliz. 842. 


him. 
may plead this Aſſignment by the Heir. Vide Co. Ent 172. and 


If the Husband ſeiſed of Lands in Right of his Wife, or jointly with Perk. 399. 


his Wife, of Lands whereof a Woman is Dowable, aſſigns the third Part C. . 35. 
of the ſame Lands to the Woman for her Dower, this is good, and ſhall - 
bind the Wife, altho' ſhe ſurvives him, becauſe they might 
do it by Suit. 


rook 2.5. 
I Rol. Aby. 
be compelled 681. 


None can aſſign Dower but thoſe who have a Freehole, or againſt pp. 30; 
2 I» 


hom a Writ of Dower lies; therefore a (5) Guardian in Socage, Te- 40g. 
nant by Statute Merchant, Statute Staple, or Elegit, or Leſſee for Years © Lit. 35. 
x cannot aſſign Dower, for none of theſe 

2 anwer the Plaintiff's Demand. 
'Y 88 EOS 
682. 


roco 03, 94. 
I Rol. Abr. 
681. 
| 3 | _ NONE EE 6 (b 7. 

9 Co. 16, 17. F. N. 148. But (6) a Guardian in Chivalry, tho' ne have bur 
tel, may after his Entry into the Land aſſign Dower, for which vide Plow. 141. 1 Rel. ths 
Co. Lit. 35, 38. Brook 20. 9 Co. 17. 2 Inſt. 262. 755 


have an Eſtate large enough to 


M m 


2. Ok 


| 
| 
| 
| 
| 


= - Dobber. 


2, Of the Manner and therein of aſligning of it by 
1 Metes and Bounds, | 


; At Abr. If a Woman be Dowable of Land, Meadow, Paſture, Wood, Oc. and 
Jo 
25 * ne ir be againſt common Right, which gives her but the third Part of 


Which laſt each, for the Heir's Enjoyment of the Reſidue ſufficiently accounts for 


Book ſays her Title to what ſhe has. 
that Aſhgn- 


ment by the Sheriff in ſuch Manner is good, ſo it be equal in Quantity. 


— If a Woman be Dowable in three Manors, and accepts of the Heir one 
683. of thoſe Manors in Lieu of Dower in all the Reſt, this is good, tho 
But to a Againſt common Right, which gives her but the third Part of each 
Writ of Ha- Manor. | | CS | 55 


bere Facias | | „ 
Seiſinam the Sheriff cannot return that he delivered the Demandant one of the Manors in Recom- 


pence of her Dower. 


Perk. 40). If Lands whereof a Woman has no Right to be endowed, or a Rent 


Co. Lit. 3a. out of ſuch Lands be aſſigned in Lieu of her Dower, yet this is no Bar to 
4 Co. 1. her to demand her Dower, for ſhe having no Manner of Title to thoſe 


Co. Lit. 169. 


Brook 3. Lands, cannot without Livery and Seiſin be any more than Tenant at 


Bur if the Will, which is no ſufficient Recompence for an Eſtate for Life, which her 


Rent be Dower was to be. 


granted by | | . e 
Indenture, then it works by Way of Effoppel; ſo if by Deed Poll, or by Parol, and ſhe agree: 
to it, and accepts the Rent, he is concluded, vide Perk. 410. Dyer 91. pl. 12. In Dower the 


Tenant pleads in Bar Aſſignment to her of a Rent out of the ſame Land for her Life, Virtut F 3 


cujus ſhe was in Dominico ſuo ut de Libero Tenemento, &. But for not alledging that he was 


any one of theſe be aſſigned in Lieu of Dower of all the Reſt, it is good, 5 


ſeiſed of the Land at the Time of the Aſſignment, ſo that he might grant ſuch Rent, twas ruled | 1 


againſt him. Dyer 361. pl. 11. Beamond v. Dean. 2 Leon. 10. S. C. 


Dyer 91. in 


. Life, and held a good Bar, and in the Nature of a Rent; but Sheep, 


Horſes, Oc. aſſigned in Recompence of Dower are no Bar, becauſe they 

neither Iſſue out of Land, nor are of the Nature of Land. | 
Mawr, $1528; A Woman recovers Dower, and hath a Writ to the Sheriff, who te. 
turns that he hath delivered 84 Acres to the Demandant of the Land 
mentioned in the Writ, and after a Sjre Facias is brought, ſuggeſting 


that 60 Acres of the 84 aſſigned to her by the Sheriff are a Stranger's not 
mentioned in the Record, and therefore ſhe ought to have a new Div þ 7 


ſion; the Tenant ſays that the other 24 Acres were Parcel of the Land 


recovered, and that ſhe had entred and accepted the 24 Acres; and u:! 


on Demurrer it was adjudged that ſhe was barred by her Acceptance ani 
Entry into the 24 Acres. | 


1 Ret. by, A Woman intitled to Dower cannot enter till it be aſſigned to her, and , Y 


681. ſet out either by the Heir, Tertenant or Sheriff in Certainty. 
Dyer 343. | 


Plow. 529. Erook 16. Co Lit. 34. b. 37. a. b. And the Reaſon ſeems to be from the Partiality eve} Þ 7 
one is preſumed to have for themſelves and their own Intereſt; and therefore the Law will not allo“ 1 
ner in ſuch Cate to be her own Carver; another Reaſon may be for the better Birection of Strang" !? 
that they might more certainly know againſt whom to bring their Precipe, which they cannot ben! 
well appriſed of, if ſhe might enter privately, and take what Part ſhe pleaſed; but ſhe need not % 
tor the Return of the Writ of Habere Facias Seiſinam, nor for the ſecond Judgment, Palm. 265, 2 © 
{1c ad v. Cavendiſh, and tho' ſhe once refuſes io accept the Part alligned to her by the Sheriff, u 


way ſhe atteriyards enter into it. Dyer 278. 


I = | Ib | ' 


Moor, l. 16. In Dower the "Tenant pleads that he hath aſſigned to her in Recom- Þ 4 
pence of her Dower 20 Buſhels of Wheat yearly out of the fame Land ft 
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The Aſſignment of Dower muſt be abſolute, and not ſubject to be de- 1 Net. Ar. 
feated by any Condition, nor jeſſened by any Exception, or Reſervation ; “. 
for ſhe comes to her Dower in the per by her Husband, and is in in Conti- p,,... 
nuance of his Eſtate, which the Heir or Tertenant are but Miniſters or 2 1%. 
Officers of the Law to carve out to her; and therefore ſuch Conditions Hob. 153. - 
or Preſervations are either totally void, and her Eſtate abſolutely diſ- pray 54. 
charged from them, or elſe the Eſtate aſſigned with ſuch Condition or 1 
Reſervation is no Bar to her Recovery of Dower, in an Action brought 
for that Purpoſe; as if the Trees are excepted in an Aſſignment of Lands 
whereof ſhe is Dowable, the Exceprion 1s void, 

In Dower the Tenant pleads that he by Indenture granted a Rent out Cr 774.457, 
of the ſaid Land to the Demandant in Recompence of her Dower, which Hej 
ſhe accepted; the Demandant confeſſes the Grant of the Rent, and her , 
Acceptance, but ſays that in the ſame Indenture was a Condition, that if 584. 
the Rent was not paid within ſuch a Time after it became due, that the Co. Lit 344. 
Rent ſhould ceaſe and the Indenture be void, and ſhews a Breach ; and 
upon Demurrer it was adjudged for the Demandant, becauſe it was 
pleaded as a Grant; and alſo becauſe *rwas upon Condition for Rent; 
aſſigned in Recompence of Dower, and which comes in Lieu of the Land, 
ought to be as abſolute as the Aſſignment of the Land itſelf; and there- 
fore the Condition annexed is void, or if it ſhould be good, yet it is 
only annexed to it as a Grant, and upon Breach thereof ſhe is reſtored 
to her Writ of Dower: | | | 
It is a Rule that when the Wife brings a Writ of Dower, and re- Pet. 414. 


covers, the Sheriff ought to aſſign it by Meets and Bounds, if the Thing i Rot. Abr. 


recovered may be ſevered; and if the Sheriff does not return Seiſin b 682. 


Meets and Bounds, it is ill, (a) unleſs Cloſes certain are aſſigned by Name, ep * 


©: fuch a Manor which is known, and certain, in Lieu of Dower of other But an AC- 


Manors. | ſignment, 

| | | £5 | LE tho' in a dif- 
ferent Manner, by the Conſent of the Demandant may be good. Vide 1 Rol. Abr. 683. Cro. Flix, 510. 
(a) For this vide 1 Rol. Aby. 683. Perk. 332. Brook 72. Co. Ent. 171. | 


Upon Recovery of Dower, and Seiſin awarded, the Sheriff returns Palmer 265. 
that he had aſſigned to the Demandant for her Dower of a Houſe the ide 1 Reb. 
third Part of each Chamber, and had chalked it out to her; and this was 7#* , .- 

3 2 125 ; The Sheriff 
held an idle and malicious Aſſignment ; and he was committed for it, for committed 


he ought to have aſſigned her certain Chambers or Rooms thereout, 65. for refuſing | 


| . to make an 
equal Allotment of Dower, and taking 60 J. ro execute his Writ of Execution, and an Information 


ordered againſt him, and 1 Vern. 218, 219. 2 Chan. Ca. Thar Equity will relieve againſt a partial 
and fraudulent Aſſignment of Dower by the Sheriff, | 


The Wife of a Tenant in Common ſhall not be endowed by Meets and . 
Bounds, for ſhe being in pro tanto of her Husband's Eſtate cannot have it F. N. . 165 
in other Manner than he himſelf had. | Co. Lit. 32, 


MT | : 0 | 34, 57- and 
vide 1 Brownl. 127. and 3 Lev. $4. Sutton v. Rolf, in which Caſe it was adjudged that a writ of Dower 


will lie againſt the Heir of a Tenant in common, before Partition made ; for otherwiſe they might 
perhaps make no Partition at all, and ſo defeat the Wife of Dower. | | os, 


3. By what Court. 


An Aſſignment of Dower by Commiſſion de dote aſignanda out of the Cro.Eliz. 304 
Court of Wards was held no Bar of Dower at Common Law, but it ought i ef 
to have been by Writ de dote aſignanda out of Chancery; the Juriſdic- 27 . 


3 which Court is not given to the Court of Wards in ſuch Caſe by — 
32 U. 8. 
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Dower. 


Dyer 363. 
Lady Arun- 
del'sCalc, vid, 
Co. Ent. 173. 
Le Record de 
cet Caſe, and 
2 Mod. 18, 
S. C. cited, 


Sir Thomas Arundell being attainted of Felony, and his Wife's Dower 
ſaved by Act of Parliament, ſhe brought her Writ of Dower againſt the 
Earl of Pembroke, and he making Default after Appearance, a Termer 
prays to be received, and ſhews his Leaſe after the Coverture, Ec. and 
the Attainder, &c. and that E. 6. granted a Commiſſion under the Seal 
of the Court of Augmentations, to aſſign the third Part of the Land of 
the ſaid Sir Thomas Arundell to his Wife in Dower, and ſhews further 
that, by Vertue of the Commiſſion, the third Part of the Rent reſcrved on 


the ſaid Leaſe was aſſigned to her, and this Aſſignment confirmed by 


Stanf. Prer. 
16. 

F. N. B. 164. 
Brook 66, 76. 
2 Inſt. 18. 
Kelav. 133. 

1 BroWwnl.126. 
Co Lit. 58. b. 
9 Co. 16, 17. 


Letters Patent under the great Seal, and ſhews her Agreement and Ac- 
ceptance thereof, and ſaid that this Suit was by Colluſion to defraud him 
of his Term; and in this Caſe it was held, 1/2, U bat the Court of Aug. 
mentations had no Power to aſſign Dower to the Demandant, or any other 
Woman, but it muſt be in Chancery. 244), That tne Aſſignment of the 
Rent was not warranted by the Commiſſion, and then the Confirmation 
could not make that good which was meerly void; and 'twas adjudged for 
the Demandant. | | = e 
As to Endowments in Chancery, it appears by our Books that in for. 


mer Times the Widows of Tenants which held of the King 2 capite, whoſe 


Heir was in Ward to the King were to ſue in Chancery by Petition for 
their Dower ; and after Office found that ſhe was the Tenant's Widow, 
then ſhe was to make Oath in Chancery that ſhe would not marry again 
without the King's Licence; and upon that there went a Writ out of 
the Chancery de Dote aſſignanda to the Eſcheator, to aſſign her Dower of 


the third Part of all the Lands whereof her Husband was ſeiſed, Oc. but 


if the Heir were of full Age at the Time of the Tenant's Death, and the 
King had the Lands only for his Primier Seifin, then could ſhe not ſue in 


Chancery, becauſe the King was not then Guardian, but had the Lands 


only to ſuch ſpecial Purpole ; and therefore to remedy this, was the Sta- 


tute de Prerogativa Regis, cap. 4. made, which gives Power to the King to 


aſſign Dower to them, tho' the Heir were of full Age at the Time of the 
Tenant's Death; but this Power was not ſo abſolutely lodged in the King 
as to exclude them from ſuing at Common Law for their Dower, by Reaſon 
of the Words ſi vidue ille voluerint, which left them at Liberty in ſuch 
Caſe, either to ſue to the King in Chancery, or if they thought fit to ſue 
the Heir in the Common Pleas ; but if the King had committed the Ward- 
ſhip to another durante minore tate of the Ward; then alſo at Com- 
mon Law the Widow had Election to ſue either to the King in Chancery, 


becauſe notwithſtanding ſuch Commitment he ſtill continued Guardian; 


or ſhe might ſue the Committee at Common Law, and recover againſt 
him, without making the King a Party by Ayde Prier, or otherwiſe, which 


was ordained by the Statute of Bigamis, cap. 3. for avoiding of Delays in 


{uch Cafes, and when ſhe recovered againſt the Committee, ſhe took no 
{ſuch Oath as when ſhe ſued to the King in Chancery; but yet neverthe- 
leſs ſhe could not marry without the King's Licence, it being againſt the 
Policy of thoſe Times to permit ſuch Widows to marry whom they 


pleaſed, fince then they might have brought in Enemies or Foreigners 


| Stanf. Prer. 


. 

Brook 66. 
Co. Lit. 30. b. 
F. N. B. 149. 


into the King's Feud, and in the King's Caſe the Fines for Alienation 
ſtill continued. | „„ 3 

Another Prerogative the King had in thoſe Times, that if the Heir of 
his Tenant 77 capite entred before Livery ſued, this was looked upon as 
an Intruſion, and his Wife loſt her Dower by it, by the expreſs Proviſion 
of Prerox. Regis, cap. 13. but this was meant only of Intrufion aftei 
Office found, which gave the King a Title; for if he entred before Office 
found, and died, his Wife ſhould be endowed, 
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(E) Where the Mike ſhall have her Election 
to be endowed of one Thing oz another; 
and Where of both ; and therein of Endow- 
ment de Novo, and the Dos de Dote. 


T F the Husband ſeiſed of Lands in Fee exchange the ſame Lands with p 
a Stranger for other Lands, and die, the Wife hath Election to be 31g. 

endowed either of the Lands given or taken in Exchange, becauſe her F. N. B. 149. 

Husband was ſeiſed of both during the Coverture, but ſhe ſhall not have ©, 2 ating 

Dower of both ; for that would be unreaſonable. . . 

Husband ſeiſed of Lands in Right of his Wife, they both join in Ex- 1 Leon. 285. 

change of thoſe Lands with a Stranger for other Lands, which Exchange 

is executed; then the Husband and Wife alien the Lands taken in Ex- 

> FX change by Fine; and two Judges held the Wife after the Husband's 

Death might well enter into her own Lands, notwithſtanding the Fine 

5 FX which was of the other Lands, and reſembled it to the Caſe in Dyer 385. 

n where the Husband after Marriage made a Jointure to his Wife, and then 

f F277 they both levied a Fine come ceo, Er. thereof to a Stranger and his Heirs ; 

fand this was adjudged no Bar of her Dower, becauſe the Election to 

x | claim Jointure, or Dower, is not till after the Husband's Death; and in 

ec the principal Caſe Judgment was given for the Wife. . | 

n If Lord and Tenant are by Fealty, and 124. Rent, and the Lord Perk. 320 

stakes a Wife, and after purchaſes the 'Tenancy in Fee, and dies, his Wife 

2- © hath Election to be endowed, either of the Seignory or the 'Tenancy, be- 

to cauſe her Husband was ſeiſed of both during the Coverture ; ſo for the 

he © = fame Reaſon if the Husband ſeiſed of a Rent-Charge in Fee purchaſe the 

ng Land whereout the Rent is iſſuing, and die, his Wife at her Election 

on may be endowed either of the Land, or of the Rent, and the Husband - 

ich = being ſeiſed of both, during the Coverture, cannot by his own (a) Act (a) Bur if 

ve alter the Wife's Dower. | the Tenancy 


318, 


© 
— 


3 | 5 | | | cichear 
| 5 the Act of God, as by the Death of the Tenant, ſhe ſhall have Dower of the Tenancy only, 18 
If the Husband feiſed of Lands in Fee makes a Feoffment thereof to a Pert. 324. 
Stranger in Fee, rendering to him and his Heirs 3 5. Rent, with Clauſe of 
> Diſtreſs, and dies, and the Feoffee endows the Wife of the Feoffor of the 
third Part of the Land for her Dower, ſhe ſhall hold ir diſcharged of any 
Rent, and the whole Rent ſhall iſſue out of the Reſidue of the Land, be- 
cauſe the Wife ſhall be endowed of the beſt Poſſeſſion of her Husband 
during the Coverture; and the Husband had the Land diſcharged of the 
Rent after the Coverture ; and yet becauſe he had alſo an Eſtate in the 
Kent during the Coverture, it ſcems ſhe may be endowed of that, if ſhe 
3 1 think fir, and waive her Dower of the Land; but the Rent reſerved on the. 
Feoffment is no more a Bar to her to demand Dower of the Land, than 
ff none at all had been reſerved, if ſhe chuſes the Land. Ea, 
N 1 In ſome Caſes a Woman ſhall be endowed a-new ; as where the Lands, Perk. 419. 
= 3 Oc. aſſigned to her for Dower, are lawfully evicted by elder Title; and H bg 8.149: 
auen dherefore if one be ſeiſed of two Acres by good Title, and another . 
Offce ] Diſſeiſin 654. 


FR 4 Co: 122. 
3 2 . . . 2 
5 5 Diſſeiſin, and after the Diſſeiſee enters into the ſaid Acre, now ſhe 


RS 


. Diſſeiſee in ſuch Caſe had recovered the Acre againſt the Wife, ſhe ſhould 
HILL have been endowed of what remained, and the Entry or Recovery bein 

ey Title Paramount her Title of Dower, it is as if her Husband had 
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138 Dower. 
never been ſeiſed thereof; and therefore ſhe ſhall only recover the third 
Part of what is left, and not a full Recompence for the Acre loſt. 
Perk. $21. If one ſeiſed of two Acres in one County marries, and enfeoffs 3 
1 Kol. Abr. Stranger of one Acre with Warranty, and hath Ifſue and dies, and the 
On. 65 Iſſue enters into the other Acre, and the Wife brings Dower againſt the 
9 Co. 13. Feoffee, who vouches the Iſſue as Heir, and he loſes by Default; and 


Perk. 31 5 
316. 
4 Co. 122. 
Buſtard's 

_ Cafe. | 
F N. B. 149. 
1 Rol. Abr. 
677. 
Co. Lit. 31, 
42. 4. 


thereupon the Wife hath a conditional Judgment, viz. againſt the 
Vouchee; if, &c. and the Demandant ſues Execution againſt the Heir, 
and after is evicted by elder Title, ſhe ſhall have a Scire Facias upon the 
firſt Recovery againſt the Tenant, to he endowed of the two Parts left, 
alſo upon ſuch Eviction ſhe may be endowed de Novo againſt the Heir; 
and the ſame Law, if the Endowment was in Chancery. * 


As to the Dos de Dote, if there be Grandfather, Father, and Son, and 9 


the Father, or after his Death, the Son endows the Grandmother, tbe 
Mother ſhall not be endowed of the Grandmother's Thirds after her De. 
ceaſe, becauſe the Grandmother's Dower defeats the Deſcent to the fx. 
ther; and by Conſequence the Father was ſeiſed of no more than two o 


Thirds of that Land; and therefore the Wife of the Father was intitled to 


a Third of theſe two Thirds only, and no more; but if the Grandfather bY 
had infeoffed the Father of the whole Land, and died, and the Grandmo. - 
ther had been endowed, either by Recovery or Aſſignment, there the | © 


Mother ſhould be endowed of the Grandmother's Third after her De. 
ceaſe, becauſe by the Feoffment the Father was ſeiſed of the whole 
Eſtate, which gave a Title to his Wife to be endowed of that whole Eſtate; 
and tho' the Grandmother recovered one Third out of that Eſtate during 
her Life, yet ſuch Recovery doth not defeat the Operation of the Livery, 
ſince by that Conveyance the Reverſion of that Third is claimed ; and by 


Conſequence the Mother ſhall be endowed of that 'Third when it falls in 


for the Dower was veſted in the Mother by the Aſſignment or Recovery, 
and is only defeated during the Life of the Grandmother, whoſe Eſtate þ 
as to the Mother is leſs than her own Eſtate ; and therefore the Rever- þ 


1 Rol. Abr. 
677. 


Poſſeſſion, ſince the Father was actually ſeiſed of it during the Cover. | 
ture, by Vertue of ſuch Livery. If there be Grandfather, Father, and 
Son, and the two firſt die, and the Mother is endowed by the Son of a | 


third Part of the whole, either by Aſſignment en Pais, or upon a Re- 
covery in a Writ of Dower, and the Grandmother brings a Writ of 
Dower againſt the Mother, and recovers, ſhe leaves the Reverſion in her; 


ſion is in the Mother, and ſhe after the Grandmother's Death may enter 
into that Third recovered from her; and by Conſequence the Heir may 


re-enter into the ſecond Dower aſſigned to the Mother, upon ſuch Re-Þ © 


covery againſt her by the Grandmother ; for ſhe cannot have both. 


If A. ſeiſed of Lands marries B. and aliens to C. who marries D. and | 
then aliens to E. and dies, and after D. is endowed, and then B. hath 
Dower aſſigned to her of the third Part of all the Lands, and brings 2 
Precipe thereof againſt P. who vouches to Warranty E. who counter | 
pleads upon the Matter, and fays that D. ought not to be endowed, qui | 


aach poteſt huber Dotem de Dote , and adjudged according]y.. 


N 


r 


A Nan 


(F) what 


ta 


= 4a 


nat 


(F) What ſhall be a Bar of Dower, and 
what not; and therein of Accs done oz 
ſuffered by the Hysband ſolely, oz by the 
Husband and Mife jointly, oz by the Wife 
ſolely, either during the Coverture, oꝛ after; 
and therein of Elopement and Detinue of 
Charters, 92 heir. ; 


F a Recovery be had againſt the Husband by Colluſion, this ſhall not 2 bf 349. 
bar the Wife of Dower ; as if the Recovery be by Confeſnon or Red- Fer. 376. 

dition, which are always underſtood to be by Colluſion, the Husband 
always acting and concurring in obtaining of them; but it ſeems to have 
been a very great Doubt whether a Recovery by Default ſhould not be a 
Bar; and the better Opinion being that ſuch Recovery was a Bar at Com- 
mon Law; therefore the Statute of V. 2. cap. 4. was made, which ordains 
that notwithſtanding ſuch Recovery by Default, Ec. pleaded, the Tenant 
ſhall moreover in Bar of the Dower ſhew his Right to the Tenements re- 
covered; and if it be found that he had no Right, then ſhall the De- 
mandant recover her Dower, notwithſtanding ſuch Recovery by Default 
againſt her Husband. | OO Es | 3 

By the Statute V. 2. cap. 4. it appears that if the Recoverer had! erk. 379, 
Right, then the Wife is barred; therefore if the Heir of the Diſſeiſor be - Ro, Abr. 
in by Deſcent, and the Diſſeiſee enters upon him, and marries, and the 681. 
Heir of the Diſſeiſor recovers by Default or Reddition in a Writ of En- So if the 
try, in Nature of an Aſfze, and the Husband dies, his Wife ſhall not e ee 
have Dower, becauſe he, who recovered, had Right to the Poſſeſſion by 3 
the Deſcent; aliter if this Diſſeiſin, Deſcent, c. were after Marriage, be- in Fee, and 
cauſe the Husband was ſeiſed before of a rightful Eſtate during the Co- diſfetſe the 
verture, whereof his W ife had Title of Dower, which cannot be defeated es rag 
by the Diſſeiſin, Deſcent and Recovery, which all happened. during the Aſc again! 


| Io Aſſiſe againſt 
Coverture. him, the 


Wife ſhill 
d was ſeiſed, 


not falſify this Recovery directly, but ſhe may ſay that long Time belore der kiüsban 
que lui Dower poit, &c. Brook 22, 38. | ner 


If a Recovery be againſt the Husband by Verdict, the Wife ſhall not 2 ft. 349. 
falſify in the Point tried; but ſhe may ſay that he might have pleaded 1%. 582 
a better Plea, vig. a Releaſe of all Actions, or of all the Right of the _ og 
Demandant 3 Or ſhe may confeſs and avoid the Recovery, but cannot fal- which feeme-* 
fity in the Point tried againſt her Husband. | | enn. 

If in Pr.ecipe, brought againſt the Husband, he loſes upon a dilatory 
Plea, as upon Non-Tenure, Jointenancy, Miſnomer of the Town, Cc. B. . 
the Wife may falſify upon a Writ of Dower brought, by ſhewing that big 7586 
the Demandant had no Right; but if he had Right, ſhe cannot falſify the A Recovery 
Recovery, by ſhewing that her Husband might have pleaded Jointenancy, in a Ceſſavit 
Miſnomer, Oc. for theſe would have been only in Abatement of the Wrir, mY . 8 
and make nothing to the Right; but if ſhe ſhews that her Husband was Pork. 389. 
Tenant of the Land recovered, and that the Demandant had no Right If the Huſ⸗ 
nor Cauſe of Action, bur jointly with a Stranger, which Stranger by band aliens 
Deed i Car Prolat' releaſed all his Right to the Husband before the in one 
Action brought; this is a good Falſification of the Recovery for one me Lord 
Moiety of the Land recovered. | 


enters, D., 
whether this 


| be a good Bur. Perk. 3982 
It 


| Brecok 77. 


Vernon 


*-.4 
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14 1 Dower. 


If the Husband levy a Fine with Proclamations of his Lands, and dies, 
his Wife is bound to make her Claim within five Vears after his Death; 


— 


2 Co. 93. 
10 Co. 49, 


99. f her Dowe 5 
3 Inſt. 216. Dower was not conſummate at the Time of the Fine levied ; yet it being 


Hob. 265. Itiate by the Marriage and Seiſin of the Husband, the Fine begins to 


Moor, pl. 1 : TS 00 
75 5 work upon it preſently after the Wide s Death; and if ſhe does not 
Dyer 224. claim it within five Years after, ſhe Hall be barred. 


13 Co. 20. r! Die nnn 112 ts 
2 Rol. Rep. 69, 409. all againſt Plow. 373. Vide 3 Leon. 550. By which it appears that tho" ſhe 
brought her Writ of Dbwer within five Years ; yet becauſe. ſhe did not purſue it till fix Years were 
paſt, it was adjudged that ſhe could not by a new Writ revive her ancient Claim, which was barred 
by the five Years lapſed after the Husband's Death; and it was held that Aſſignment of Dower in the 
Court of Wards was no ſufficient Claim of Dower, becauſe ſhe could not have a Writ of Dower 


there. | 


Plow. 515- If the Husband and Wife join in levving a Fine, or ſuffering a com- 
Fare v. $10. mon Recovery, this ſhall bar her of her Dower totally, becauſe in both 


4209.49 Caſes ſhe is examined upon Record by the Judges, as to her Conſent; 


Cro. Eliz. 1 29. 55 5 | : | . 3 
and ſhe having nothing in the Lands in het own Right, her joining in 


ſuch Acts can be to no other Purpoſe, but to bar her Dower ; but if the 
Husband be ſeiſed in Fee, and a Stranger levies a Fine to him and his 
Wife Sur Cornuzance de droit come ceo, Ec. of theſe Lands, and the Huſ. 
band and Wife grant and render the ſame Land to the Stranger 
and his Heirs; it $eems the Wife ſhall not be barred of her Dower, be. 
cauſe ſhe is not examined in this Cafe, as ſhe is in the other; and there- 


fore if chis Pine-/ur Grant & Render be pleaded in Bar, ſhe may ſay that 1 


ſhe had nothing in the Land at the Time of the Fine levied, tn. 

1 Bulſt. 173. If a Jointure be made to the Wife N the Coverture, and after 
e ag the Husband and Wife levy a Fine thereof; yet this is no Bar to her 
9e 58 Dover of any: other Lands of her Husband's, becauſe the Jointure be- 
ing made after the Marriage, ſhe- had Election after the Death of the 
Husband to refuſe it, and claim Dower, and not before; and then the 

Fine levied of the Jointure before her Time for Election of Dower was 

come can be no Bar for electing of Dower when it is come. | 

Perk. 3 50. If a Woman takes a Leaſe for Life of her Husband's Lands after his 


L. N. B. 149. Death, ſhe ſhall have no Dower, becauſe ſhe cannot demand it 2 


a herſelf; and if ſhe takes a Leaſe for Years only, yet ſhe ſhall not ſue to 
marrics the have Dower during theſe Years, becauſe it was her own Act to ſuſpend 


Leſſee for the Fruit and Effect of her Dower during that Time. 


Years, and | | 5 
dies, 'tis ſaid ſhe ſhall have Dower during the Term, but it ſhould ſeem ſhe can have no Fruit 


thereof till the Term ended, ſhe having the whole already for Years, unleſs upon Recovery o 


Dover the Term be merged for the third Part ſo recovered in Dover. 


i If Lands are given to the Husband and Wife, and to the Heirs of 
nh 2/2 the Husband, who dies, the Wife may diſagree to this Eſtate made 
z 05 27. during the Coverture, and then *twill be an Eſtate to the Husband and his 
Tho” by this Heirs ab 1nitio, and fo ſhe ſhall have her Dower thereof; but if the Eſtate 
Contrivance he made to the Husband and Wife for the Life of the Husband, Remain- 
Jones. der to the right Heirs of the Husband, it ſhould ſeem ſhe cannot in this 
yan thr of Caſe diſagree, becauſc the Eſtate upon the Husband's Death is determined 
their Dower and gone. | 
as to Eſtates Lo | 
purchaſcd after the Marriage, 


| By the Common Law, a Woman could not be barred of her Dower by 
22 TY any Aſſignment or Aſſurance to her of other Lands, or of a Rent iſſu- 
Dyer 91. ing out of other Lands, whereof ſhe was not dowable (except in the 


Co. Lit. 34, Caſe of Dower ad Oſtium Ecclefie or ex aſſenſu Patris) were ſuch Aſſign 
Bros 97, 2 Brounl. 132. Vide plus, Title Feinture. 


ment 


Ca 
as; 


otherwiſe ſhe ſhall be barred of her Dower ; for though her Title of 
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ment or Aſſurance made by the Husband before Marriage or after, or b 
he Heir after his Death; and they were expreſly ſaid to be in full Bar 
and Recompence of her Dower ; yet might ſhe recover her Dower not- 
withſtanding ; for ſhe having a Right to be endowed of the third Part of 
al her Husband's Lands veſted and fixed in her immediately upon the 
Marriage, and the Husband's Seiſin thereof, this Right like all others 
could not be transfer'd or extinguiſhed, 'but by a Releaſe thereof; and if 
no ſuch Releaſe were made, it continued ſtill in Being, for Want of the 
proper Means to deſtroy it; and if it {t.Il exiſted, her Remedy was open 
to recover and reduce it into Poſſeſſion. 


4 * 


One deviſes Lands to his Wife during her Widowhood, and dies, ſhe Mer. h/ 103, 
marries again, and brings Dower; and this Deviſe was pleaded in Bar; Co. Lit. 59: 6. 


and it was held no Bar. 1/, Becauſe a Will imports a Conſideration in _ 
itſelf, and cannot be averred to be in Bar of Dower, without it be ſo ex- 
preſſed. diy, Dower cannot be of leſs Eſtate than for Life ; and a third 
Reaſon may be, becauſe her Right cannot be barred by collateral Recom- 4 © 4 
pence . 


In Ejectment the Caſe was, that a Man deviſed his Land to his Wife Cre. Eli. 128. 


till his Daughter A. ſhould arrive to the Age of 19 Years, and after to 9 
M. in Tail, Remainder over in Fee, and deviſes farther that M. ſnoul0de 
pay after her Age of 19 Years to his Wife 12 J. per Aunum in Recom- 

pence of her Dower; and if ſhe failed in Payment, that then his Wife 
ſhould have the Land for her Life; the Wife, before the Daughter came 

to the Age of 19, brought a Writ of Dower, and rechvered a third Part, 

and after the Daughter came to 19, and for Non- payment of the 12 . 

the Mother entred; and the Queſtion was, whether her Entry was lawful; 


and argued that it was, and that by bringing her Writ of Dower ſne had 
not waived the Benefit to have the Lands by the Deviſe, becauſe then 


ſhe had no Title to it, but her Title accrued after for Non- payment of 

the 12 J. but it was adjudged that ſhe having recovered a third Part in 

Dower, ſhe ſhould not have the Rent by the Will ; for it is againſt the In- 

tention of the Will that ſhe ſhould have both, and the Acceptance of one 

is a Waiver of the other. „ . 
One ſeiſed of Lands in Fee held in Socage, and of other Lands in Dyer 320, 
Tail held zu capite, deviſes by Will in Writing the third Part of all his 4 Co. 4. 
Lands to his Wife in Recompence of her Dower, and dies; ſhe enters into 


the third Part of the Fee-fimple Lands without bringing her Writ of 


Dower, and held that ſhe was barred from claiming any more. 
A Man marries an Orphan of London, who had a great Portion in the , p,,; 340, 
Orphan's Court there; the Husband dies before taking of it out, but Pheaſant's 
makes his Will, and deviſes this Money to his Wife, provided that ſhe Cue. 
ſhould not claim her Dower; and yet after his Death ſhe brought her 7 at 
Writ of Dower ; and thereupon a Bill was brought in Chancery to have MOTO 
her releaſe her Dower, or renounce the Deviſe, and for an Injunction in 
the mean Time, but could not prevail, the Money belonging to her in 
her own Right, by the Cuſtom, for Want of the Husband's altering the 
Property thereof; and tho' he had, yet 'twas admitted it would have 
been no Bar of Dower, being totally collateral thereto, though it ſhould 
ſeem ſhe would in ſuch Caſe have (a) forfeited the Money by ſuing for (a) If Lands, 


Dower. -- Money, 


; we Goods, @rc. 
are deviſed to a Woman, without ſaying in Lieu or Satisfag ion of Dower, e. yet the Wife ſhall 


have both, becauſe a Deviſe implies a Conſideration; bur if it be ſaid in Lieu or Recompence 
of Dower, there the Wife cannot have both, bur may waive which ſhe pleaſcs; and this bas 
been often adjudged in Chancery. 2 Chan. Ca. 24. 2 Vern. 365. Abr. Ca. in Equity. 218, 219. 


A Woman hath Title to Dower of Lands, whereof one is Tenant for 


l a | 1 Co. 
— Pe to another in Fee; the Woman releaſes to the Re- 0, Lit. 7 
ol. II. 0 0 | 


mainder 8 Ce. 151. 
: : | Edward Al- 
than's Caſe; but Q, whether he who picads this Releaſe ought not to have 1 in H 44. 
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mainder Man all her Right of Dower ; this is a good Bar in Dower 
brought againſt the Tenant for Life, tho' ſhe had no preſent Cauſe of 
Action again him in the Remainder, till after the Death of the Tenant 
for Life; ſo of a Releaſe to Tenant for Life, he in the Reverſion or Re. 
mainder ſhall rake Advantage thereof, becauſe her Dower accrues not 
only out of the Eſtate for Life, but alſo out of the Reverſion or Re. 
mainder, and both as to her make but one Eſtate; ſo that if ſhe dif. 
| charges either, ſhe diſcharges the whole. 3 

Cro. Fac. 151. In Dower the Tenant pleads a Releaſe from the Demandant to ſuch 
a one Tenant in Poſſeſſione Tenementor” Prædict' exiſtent', and becauſe not 
{aid that he was Tenens Liberi Tenementi, twas held no Plea ; and ad. 
judged for the Demandant ; for a Releaſe of Dower to Tenant for Years, 
or at Will, can be no Bar of Dower, becauſe ſhe cannot demand it againſt 

them. 5 | 


2 Inſt. 436. If a Woman pretends herſelf enſeint by her Husband, when in Truth 


But this ſhe is not; by which the Heir is diſturbed of his Inheritance; ſhe ſhall 


Caſe may loſe her Dower if ſhe acknowledge it before the Juſtices. _ 


ad mit of ſo | . | 
many DiſtinCtions, that 'tis hard to make Law ot it, as it is pur, and harder yet, that it ſhould be a 


Par of her juſt Right. 


Davies 30. l. By the Cuſtom of ſome Places the Wife ſhall be barred of her Dower, 
Brock 53. if ſhe receives Part of the Money for which her Husband ſold the Land, 


a Widow marries, ſhe ſhall have no Dower of her ſecond Husband' 
Lands. We | 1 3 . 
2 Inf. 433. As to Elopement, this was no Bar of Power at the Common Law, tho 
Co. Lit. 32. A Divorce were ſued and obtained for the Adultery ; but now by the (a 
F. N. B. 150. Statute of J. 2. c. 34. tis expreſly provided that in ſuch Cafe the We 
p Nob Abr. ſhall loſe her Dower; and tho' ſhe does not go away Porte, but is taken 
(a) The Againſt her Will, yet if after ſhe conſents and remains with the Adulterer, 
Words of the ſhe ſhall loſe her Dower ; for the Remaining with him without Reconci- 
brarurs are ſi liation is the Bar of Dower, not the Manner of going away. 
xor Oponte | | 

allow Virum ſuum, et abierit et moretur cum Adultero ſuo, amittatin perpetuum Actionem petendi Dotem ſuam, 
que ei competere peſſet de Tenementis vir ſui, ſi ſuper hoc condintatur, niſt Vir ſuus Sponte et abſq; Coertione Eccleſit 
eam veconciliet, et ſecum cobabitare fermittat, in quo Caſu veſtituatur ei Actio. Vide Dyer 107. a Precedent of 
ſuch Elopement pleaded, and lffue taken upon the Keconciliation of the Husband, and there held 


that the Defendant cannot give in Evidence any other Elopement but that plcaded. 


Perk. 354 If a Woman be raviſhed, and remain with the Raviſher againſt her 
b _ „ Will, the ſhall not loſe her Dower; but if after ſuch Raviſhment ſhe con- 
680 ſent to remain with him, ſhe ſhall loſe it; ſo if ſhe voluntarily goes away 
2 Inf. 136. from her Husband, tho' ſhe remain all her Life-time with the Adulterer 
Co. Lit. 32. againſt her Will, or if ſhe remains not with him, but he turns her away, 
is ſhall ſhe loſe her Dower ; but if ſhe be reconciled as the Statute or- 
Ithe Elepes, dains, then ſhe ſhall be endowed, tho the Husband aliened the Land in 
and lives in the mean Time. 
Adultery on | 5 15 | | 1 
any other the Manors or Lands of her Husband, ſhe ſhall loſe her Dower. 2 Inſt. 436. But vide 


Perk. 355. F. N. B. 150. 1 Rol. Abr. 680. cont', For the Husband is to take Care that none ſuch live 


there; if the Husband be reconciled by Church Cenſures, yer ſhe ſhall loſe her Dower, but Coha- 
bitation is ſufficient Evidence of a Reconciliation. 1 Rol. Abr. 650. 5 | 


2 J. 435 If a Man grants his Wife with her Goods to another, and ſhe lies with 
furs Abr. the Grantee all the Life-time of the Husband, yer ſhe ſhall loſe het 
„os. Dower, by Reaſon of living with him in Adultery; in that Caſe where 
5 Atarzive ſuch a Grant was pleaded, twas held, 1%, that the Grant was void. 240 
| That it did not amount to a Licence; or if it did, that *twas void. 34h, 
That after the Elovement there ſhall be no Averment admitted guod #0 

frit Adilterium, tho' the Grantee and the Woman married after the Huf- 


band's Death; and tho' in that Caſe they brought Sentence of Purg# 
2 RES tion 
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whereof ſhe was otherwiſe dowable ; ſo by the Cuſtom of ſome Places, if 
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tion of the Adultery from the Spiritual Court, yet it was not allowed 
ga c s«ainſt ſuch Preſumption. | 
If the Husbard's Relations keep him from his Wife, ſo that ſhe does 1 Nel Alr. 
not know what is become of him, and give out that he is dead, and there- (85. 
wo rocure her to releaſe all Marriages and Intereſt which ſhe can have Cee. 8 

28 pon p 0 8 | _ HY 
in him as her Husband, and alſo perſwade her to marry again, which ſhe : 
does with one who has Notice that her firſt Husband is alive, but ſhe 
herſelf has no Notice of it, tho' ſhe lives in Adultery with this Man, and 
tho? her Husband be not out of the Realm, nor beyond the Seas, ſo that 
ſhe ought to have taken Notice of his being alive, yet becauſe ſhe non re- 
liquit Virum Sponte, as the Statute ſays, but by Perſwaſion of his Friends, 
not knowing herſelf bur that he was dead, this is no ſuch Elopement as 
will bar her of her Dower. 1 5 5 5 

It is a good Plea in Bar of Dower, that the Demandant detains from 9 ge 1+, 18. 
the Heir ſuch Charters, ſhewing them in Certainty, unleſs they are in a Ps. $5, 
Bag ſealed, or Box locked; and then *tis ſufficient to ſay that ſhe detains Fe. 356, 
from him ſuch Bag or Box of Charters ; and if the Bag or Box be open 30% . 
then he muſt ſhew the Charter in certain, and after ſuch Plea he muſt ! 2 
add, that if ſhe will deliver them to him, he is, and always hath been ready 679. 
to render her Dower ; and upon this if ſhe delivers them to him, ſhe ſhall Þrok 1, 4, 
have Judgment for her Dower preſently ; but if ſhe denies ſuch Detainer, 33! 4 37» 


; , | | 8, 53, 57 
and it be found againſt her, ſhe ſhall be barred for ever; and it is to be it Fan 970 


Reverſion of the Land whereof Dower is demanded. 24%, That ſuch 199 
Detainer is no Bar of Dower for more Lands than the Charters concern. * fn 
34ly, That none can plead this Plea but the Heir, and not a Stranger, , 42 239. 


z ; 3 1 
| © whois Tenant of the Land, tho' he hath the Charters conveyed to him. J. 52. 


) =. | _ | 3 7 The Reaſon 
, = why ſuch Detinue of Charters is a good Plea for the Heir ſeems to be, becauſe the Inheritance by 
_ Law is caſt upon him immediately after his Anceſtor's Death, without any Act of his concurring; and 
1 therefore he cannot provide againſt the Injury done him by any Precaution or Covenant whatſoever; 
15 £4 but a Stranger, who comes to the Land by Conveyance, and his own Act, ought to take Care to 


e- have all the Deeds and Writings, neceſſary for the Defence of his Title, delivered to him at the ſame 
YN Time, or to ſecurc himſelf by proper Covenants ; and if he has not ſo done, it is his own Folly ; and he 
2] ſhall take no Advantage thereof by pleading it in Bar of the Demandant's Right, but muſt purſue his 


* ; = Remedy by an Action of Detinue, &. In what Caſes the Heir himſelf ſhall be conſidered as a 
ef | 4 Stranger, and cannot plead Detinue of Charters, vide 9 Co. 18. Perk. 338. Dyer 250. pl. 52. 
of | | | 


eld | If two Coparceners are of Land, and after Partition made between Pork. 359- 
> them the Mother brings Dower againſt one of them, ſhe may well plead 
1 Detinue of Charters, becauſe the Charters concern her Inheritance, tho 
they do alſo concern her Siſter who both make but one Heir. | 
If the Daughter enter into the Land after her Father's Death, who Terk. 365. 
: left his W ife enſeint, and the Wife brings Dower againſt the Daughter as L Kol, 45. 
| 2 Heir, the cannot plead Detinue of Charters, becauſe it may be that rhe Bok "0 
5 Wife is enſeint with a Son, who will be Heir, and therefore ſhe may juſtly : 
> detain the Charters for him. %%% 
& Detinue of a Tranſcript of a Fine is not a ſufficient Cauſe to detain Fob ts; 
z Dower, becauſe another Tranſcript may be had in the Treaſury, 1 Rol. 4b; 
Detinue of Charters is no good Plea after Imparlance, reſolved upon a 67 cn. 


1 Demurrer to ſuch Plea in the Court of Durham, and confirmed on a Writ 1 $41. 22 
= Of Error in B. R. | | EE 8 


Burdon v. 
Burdon. 


the un Guardian in Chivalry may plead Detinue of the Heir, becauſe Dyer 230. 
A ardſhip of him belongs to him, but he cannot plead Detinue of, 5>- 

5 harters, becauſe they belong to the Heir for Defence of his Inheritance; SNS 36d 
5 and the Reaſon why he is allowed to plead Detinue of the Heir in Bar of 2 1 Ale. 
$2 8 ſeems, becauſe the Writ of ' Dower lies only againſt him during 6729 

= © Minority of the Heir; and ſince the Demandant does wrong in de- Bro 47. 57. 


5 alning from him the Wardſhip, 'tis but reaſonable ſhe ſhould be delayed! — 5 
x of Co. Lil. 39. 4. 


obſerved, 1½, That theſe Charters ought to concern the Land, or the Hob. 39, 113. 


Comb. 183. S. C. 2 Sbocv. 271.5, C. 
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of her Right àgainſt him, till ſhe reſtores it; and therefore he concludes hs 5 
Plea; likewiſe that if ſhe will deliver to him the Ward, he hath been, 


and ſtill is ready to render her Dower; ſo if the Wife takes away the 


| Ward, and delivers him to another, ſo that the Guardian cannot haye b 1 
* him, this is a good Cauſe to bar her of her Dower; ſo if the Guardian 
| | comes in by Voucher, he may plead the ſame Plea; and this is a good | 


1 Plea in Bar of Dower ad Oftium Hsccleſiæ, or ex afſenſu Patris; if the. | © 
1 Wife does not enter, but brings her Writ, claiming it as Dower, where. 
of ſhe was Nominatim dotata by her Husband ; and in theſe Caſes if ſhe © © 

cannot render the Ward unmarried ſhe ſhall loſe her Dower, becauſe ſhe _ * 

| hath thereby deprived the Guardian of what was moſt valuable, viz. the | * 


Marriage of his Ward. 


| Perk 362. If a Woman as Mother to the Heir brings him up, and one claims the | 
Wardſhip of him as Guardian in Chivalry, and takes him from her; this | 
is no Cauſe for the rightful Guardian to detain her Dower, becauſe ſhe | 


was not in Fault. 


Peſk. 363. If the Mother takes the Heir out of the Poſſeſſion of thoſe who had 
| the Education of him, and they retake him, ſo that ſhe cannot deliver him 

to the Guardian, this is a good Cauſe to detain her Dower for the 

Wrong done in the Efloignment at firſt, when the Wardſhip did not be- 


long to her. 


; TRE , 2 1 4 "EE OY 4 e r 
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(G) Where the Wife ſhall hold her Dower þ * 
ſubject to the Charges of her Husband, 
and Where not; and therein of the Pzivi- | 
leges of Tenant in Dower, and the Ha⸗ 
ture of her Eſtate, as to Alienations made, 


o Actions bzought by oz againſt her. 


4 Co 64, 66. HE Wife ſhall hold her Dower diſcharged of Judgments, Recogni- 
OE zances, Statutes, Mortgages, or any other Incumbrances made by 
the Husband after Marriage, becauſe after his Death her Title which is 

now conſummate, has Relation to the Marriage and Seiſin of her Huſ- 

band, which were before the Incumbrances; but if ſhe joins in a Grant 

of a Rent by Fine out of ſuch Land, or makes a Leaſe for Years, ren- 


ic Ce 49, Dower ſubject ro ſuch Rent or Term, becauſe ſhe was examined upon 
the Fine, and by fuch Means might bind her own Inheritance. 


e have a Writ to the Sheriff, commanding him not to diſtrain her, or to re. 
deliver the Diſtreſs, if any be taken, unleſs ſuch Debts were contra 
before her Title of Dower accrued, for then it will be liable thereto; and Þ 
the Reaſon ſhe ſhall not be diſtrained for Debts to the Crown, contrad- 
ed after the Marriage, ſcems to be by Reaſon of her Prior Title by Re- 
lation. mac 

Perk. z zo. If the Husband ſeiſed of three Manors grant a Rent-Charge out of all, Þ 

332 and die, and the Wife hath one Manor aſſigned to her by the Heir" Þ 

e r. Lieu of Dower of all the three Manors, ſhe ſhall hold it charged for! 


633, 634. 


third Part of the Rent, becauſe this Endowment was againſt common 


Right, by which ſhe ought to have had the third Part of each Manor; 


but if ſhe had recovered her Dower, and ſuch Aſſignment had be! 


made by the Sheriff, ſhe ſhould have held it diſcharged, becauſe ſhe 115 


* 


dering Rent by Fine ro the Husband and his Heirs, ſhe ſhall hold her q 


Co. Lit. 31. If the Husband die indebted to the Crown, yet his Wife's Dower b 
F. N. B. 150. by Law privileged from any Diſtreſs; and if ſhe be diſtrained, ſhe ma) Þ 
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ibo the Eſtate-Tail and the Rent are both determined; for her Eſtate 


—A 1 


n__—_—_— 


ſued the proper Means to obtain it clear, and then 'tis not reaſonable the 
Sheriff's Act in miſexecuting the Judgment of the Court ſhould prejudice 
her, cſpecially when the Heir is not more hurt by the whole Charge fall- 
ing upon the two Manors, than he would if it had fell upon two Parts 
of all the three Manors. | 

A Wife may demand Dower of a Rent-charge granted to her Husband Plow. 41. 4. 
and his Heirs, without ſhewing the Deed, becauſe the Deed belongs not 9 “. 
to her, but her Eſtate is created by the Law. 

Tenant in Dower is allowed by the Statute of Merton, Co. 2. to deviſe the 2 Inf. $1. 
Corn growing upon the Land ax the Time of her Death, of which before Xe. 125. 
that Statute it was doubted if ſhe might; and the Word Blade there ex- 
tends likewiſe to Hemp, Flax, and other Things, which grow by the In- 
duſtry of Man, but not to Graſs, Trees, Sc. which come ſ#apte Natura. 

In Dower againſt an Infant who makes Default upon the Grand Cape Cie.: Fac. 11, 
returned; *twas held per tot Cir” that Judgment ſhall be given upon the 3 og 
Default, for the Infant ſhall not have his Age in Dower, which being 331, $57, g 
but for Life ſhe may be totally defeated of by his frequent Defaults; tho? 55. 
ſome of the Books ſay, that if Judgment be given upon the Grand Cape Moor, pl. 465, 


5 EE . 1148, 1149. 
before Appearance, this is Error; ſecus if he appears by Guardian, and 1 Wh 


after loſeth by Default; for then if any Default be in the Guardian, he C. EM 638: 


ſhall recover againſt him in a Writ of Diſceit; and other Books doubt if 2 Leon. 59, 
the Infant ſhall not be allowed his Age in Dower ; but the other ſeems 1899 

the more reaſonable Opinion. e %% 

In Error to reverſe a Fine levied by the Plaintiff and her Husband, Cre. Fac. 392. 
the Heir is {ſummoned as Tertenant, and appears, and pleads that he is qt $1 A 
within Age, and prays that the Parol may demur; Plaintiff counterpleads rs core Eons 
the Age, ſhewing that ſhe was intitled to have Dower before the Fine le- Jert and 
vied, and now is barred of her Dower by this Fine, which is erroneous, Binion. 

and ſets forth the Errors, and ſeeks to be reſtored to her Writ of Dower ; 

but upon Demurrer and ſolemn Argument it was held in this Caſe, thar 

the Parol ſhould demur. e Fa | 


me —_—_— 


(tt) To whom the Tenant in Dower ſhall be 


attendant, and by what Services. 


\ ND here the Rule is, that the Dowreſs, is to be attendant to the 
Reverſion dependant upon her Eſtate, for the Services which were Perk. 424, 
paid during the Life of her Husband, unleſs the original feudal Contract 45. 


| | Co. 125. 
increaſe ſuch feudal Services, and then ſhe ſhall be an Attendant for the Bae the fn 


Services increaſed. moſt Caſes 


| 8 | 1 : . the ſhall be 
attendant to him in the Reverſion by the third Part of the Services, by which he holds over, yet 


may ſhe be attendant to others, and by other Services; and therefore if Lord Meſne and Tenanr 


are by Knights Service, and 3 . Rent, and the Tenant marries, and dies, his Iſſue within Age, and 
| the Meſne ſeiſe the Ward of the Body and Land of the Heir, and endows the Wife, the ſhall be at- 


tendant to the Meſne by 1s. Rent; and if he die during the Minority of the Heir, then ſhe ſhall 
de attendant to his Executors in the ſame Manner till the full Age of the Heir, becauſe till then the 
Profits belong to the Guardian and his Executors in their own Right; but for this vide Kel. 124, 129. 
1 Rol. Abr. 68 5. Brook 64. | 


If he in Reverſion grant it over to another, and the Tenant in Dower Perk. 427. 
attorn, ſhe ſhall be attendant to the Grantee by her own Agreement. 
one makes a Gift in Tail, rendring 205. Rent, and dies, and the Co. Lit. 46. 4. 
Donee marries, and dies with Iſſue, and his Wife is endowed by the Heir 3 
of the Donor, ſhe ſhall be attendant to him for a third Part of the Rent, pa =. 


Vol. II. P p being 


| 


| II 
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being a Continuance of her Husband's, and the Donor thereby kept out 
of Poſſeſſion for a third Part during her Life; 'tis but reaſonable ſhe 
ſhould pay her Proportion of the Rent reſerved; ſo tho' the Lord had 
releaſed to the Tenant Donor all his Seignory, yet the Wife of the Do. 
nee ſhould be attendant in the ſame Manner, by Reaſon of the expreſs 
Reſervation ; and ſhe is a Stranger to the Releaſe. 

Pork. 43.4. If Tenant holds by Fealty, and a Horſe of 40 5. Price, his Wife be. 

EE ing endowed ſhall be Attendant to the Heir by the third Part of the 
40 s. only; but if it was of a Horſe to be rendred yearly, ſhe ſhould 
render to the Heir a Horſe every third Year. 


(J) Of the Pzoceedings and Damages in 
EO. Dower unde Nihil habet. 


2 Inſt. 124. 8 the Statute of Marlb. cap. 12. in Dower unde nibil habet, there 
were Days of Common Return, as in other real Actions, which was 

| miſchievous to the Wife, by Reaſon of the long Delay, the claiming but 

an Eſtate for Life; but this is now remedied by that Act, and four Days 

of Return in the Year are given at leaſt, and that Act extends likewiſe to 

the Vouchee, but not to a Writ of Right of Dower, nor to Dower 4d 

Oſtium Hccleſiæ, nor ex aſſenſu Patris, unleſs it be unde nibil habet, but 


32 11.8. c. 21. extends to, and gives the ſame Return in every Writ of Þ 


| Dower. | NS . 
| 1Brownl-126. In Dower the Tenant at the Day of taking the Inqueſt, after the Jury 


had appeared, and before they were ſworn, made Default, and a Petit Cape . 
was awarded, and the Tenant at the Day iy Banco informed the Court | 


that he was but Tenant for Life, and the Reverſion in one A. who at 
the Day in B. ought to be received, and the Court appointed him to plead 
his Plea at the Return of the Petit Cape, before which Time his Appear- 
ance ſeems Idle. | | | 


Hob. 133. In Dower of Lands in L. M. and N. the Sheriff returns Plegii de pri 
3 | ſeq. A. B. C. D. and the Names of the Summoners E. F. G. H. and that 
The Procla- after the Summons made, and 14 Days and more before the Return of it, 
mation by at the moſt uſual Church-Door of L. where Part of the Lands lay, ſuch 


the 31 Eliz. 7 N : 
__ te a. Sunday after Sermon ended, he publickly proclaimed all and ſingular the 


ar the Pariſh- Things contained in the Writ, to be proclaimed according to the Form 
Church. of the Statute in that Caſe made, and indorſes his Name to the Return; 


Door, tho it and Exception was taken to this Return, becauſe Proclamation was not 


de in another made at all the Church-Doors; but per car? Proclamation at any of the | 2 


COTE TIO Church-Doors is ſufficient; but the Return was held ill, becauſe he ſays 


Land lies. he had proclaimed all and fingular the Things in that Writ contained, ; 3 


Cro. Eliz. 472. without ſaying what. 
Error of a 


Judgment in Dower, in that the Proclamation is ſaid to be at H. in the Spring, and it doth not ap- 
pear that it is within the Pariſh of W. H. where the Demand is; but by Weften for the Defendant, thi | = 
is Cauſe why no Grand Cave ſhould Iſſue by 31 Eliz. cap. 3. but is no Cauſe of Error; and the ſudg-: Þ 
ment was affirmed niſi. 1 Keb. 529. Upon a Writ of Summons in Dower it was returned ad On 


Eccleſiie proclamavi fect juxta formam Statut ſecundum exigen” brevis, and held good by two Juſtices again 


one, tho“ what the Error was does not appear. 1 Keb. 680. On a Motion for a Superſedeas, to ſtaf Þ © 
Proceedings on a Grand Cape in Dower, quia erronice emanavit. 1ſt, Becauſe the Return of the Sun.! 


mons was not according to the Statute of 31 Fliz, for the Statute is after Summons. 2d, The Lan! 


lies in a Vill called Heriock, and the Return is of a Proclamation of Summons at the Pariſh-Chur® 


of Halliſax, and it does not appear that the Lands he within the Pariſh, zZdly, The Return is procls 
mari fect ſecundum formam Statuti, and it is not returned to have been made upon the Land; for all 


which Cauſes it was held erroneous, and the Grand Cape was ſaperſeded, 1 Mod. 197. Furns 
IVaterhouſe. | | 
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out original Writ, unleſs there be a ſpecial Cuſtom for it. 


Dower. . 147 


2 


Error to reverſe a Judgment in Dower at the Grand Seſſions at Tales; Vent. 60. 
it appeared by the Record that the Lenant appeared at the Return of the Heeg v. U 
Summons, and Day was given over, & adtunec venit per Attornat” && nibil 4 . 45 
dicit in Barram ; whereupon conſiderat* eſt quod tertia Pars terrar' & Tene- S. C. 
ment capiatur in Manis D'n1 Regis; and upon Day given ad audiend' Fudi- 2 Keb. 459, 
cium, Judgment was given quod recuperet, and Error aſhgned that they ah 6055 
ought not to have awarded a Petit Cape, becauſe the Defendant appeared, 
and then they ought to have given Judgment upon the % diet; for the 
Petit Cape is always upon Default after Appearance, and is only ro anſwer 
the Default, as the Grand Cape is before Appearance to anſwer the De— 
fault, and Demand ; but it was held no Error, being only an Awarding 
of more Proceſs than needs be, and it was an Advantage to the Tenant 
by delaying of the Demandant ; and per Tw//den, if erroneous, they might 
now give Judgment upon the ibil dicit in this Court. | 

Error of a Judgment in Dower in Newcaſftle-corrt ; becauſe the Pro- 1 ; 
ceeding was by Plaint, and no ſpecial Cuſtom certified to maintain it; and , 53825 


| hh f Lomax v. 
it was held Error, becauſe Pleas of Frank Tenement cannot be held with- A, rer. 


2 Lev. 98, 
| 143.8. Cs 
3 Keb. 277, 326, 421. S. C. 


In Dower if Tenant makes Default, by which Grand Cape iſſues, the Brock 96. 
Demandant ſhall make her Demand, for no Certainty appears before the 
Demand made. | | 
In Dower one appears upon the Grand Cape, who in Truth was but 1 Leon. 92, 
Leſſee for Years, and ſo might plead Non- Tenure, and if now he might Michel! v. 


wage his Law of Non-Summons, and the Writ be abated, was the Que- Hyde, 


ſtion, becauſe it was ſaid that by Wager of his Law he affirms himſelf to 
be Tenant ;, but two Juſtices only in Court held that he would be at no 
Miſchief, for being but Leflee for Years, if Judgment and Execution 
were againſt him, he might, notwithſtanding, enter upon the Demandant ; 


another Matter was, that wherethe Writ of Dower was de tertia Parte 
Rectoriæ de D. and the Grand Cape made upon it accordingly; yet the 


Sheriff by Colour thereof took the Tithes ſevered from the two Parts, and 
carried them away; and per cur”, this is not ſuch a Seiſure as is by the 
Writ intended, for he ought only to have ſeiſed generally, but not to 
carry them away ; and the Court had a Mind to have committed him for 


” . Miſdemeanor. 


In Dower Tenant demands the View; Demandant counterpleads the 3 Lev. 169. 
View, becauſe her Husband died ſeiſed, £9 hoc paratus eft verificare & petit Wi 5 
Judicium & Dotem ſuam de Tenement' predifP ſibi adjudicari; Tenant pro- 188 
teftando, that the Husband did not die ſeiſed, demurs, and ſhews for 
Cauſe that the Counterplea male concludit, for it ought to have been & 
petit Fudicium, and quod tenens de vi ſu excludatur, and the Counterplea is 
but Dilatory, and ought not to conclude peremptorily for final Judg- 


ment; and of this Opinion was Levinz, but two other Juſtices held it not 


ill; alſo the Demand was of three Meſſuages, Ec. where it ought to have 
_ only of the third Part of them; and if this might be amended was 
Oubted. | cats | 

In Dower ande nihil, Ec. Tenant demands the View, Demandant 3 7, 220. 
counterpleads it, becauſe the Husband alienavit Tenement' predict to the Barns& L 
Tenant, & hoc, Cc. and it was demurred, becauſe alienavit does not ſhew v Rich. 
What Eſtate he aliened, for it may be a Leaſe for Years ; but per cur', Ali- 
enation implies all the Eſtate which he had, and the Statute IV. 2. 48. 
ouſts the View, where the Husband aliens to the Tenant, or any of his 
Anceſtors ; and this is in the very Words of the Statute, and a Refs: 

as 


—— 


— 


Expoſition thereof ſays it extends not to a Writ 


| Co. Lit. 33. A. 


Dower. 


deas Ouſter awarded, but no Notice taken whether the View was alloy. 


148 


Note; in 


Dower the able in Dower unde nibil habet. 


View is ouſt- | | 3 
ed by M. 2. cap. 48. in theſe Words, In Brevi de Dote cum Petatur Dos de Tenemento quod Vir Uxoris alieng. 


vit tenenti aut ejas anteceſſori, cum ignorare non debet Tenens quale Tenem Vir Uxoris alienavit ſibi vel anteceſſori 


ſuo, licet Vir non obiit Seiſitus, nihilominus Tenenti de cætero non erit Viſus con: edendus; and my Lord Coke in his 
of Dower unde nihil habet, for thereon no View lay at 


the common Law, becauſe the Demandant ſhould not be delayed, having nothing to live on; but it 
extendeth to other Writs of Dower, whether for Dower at Common Law, ad Oftium Eccleſie, ex aſſenſa 


Patris, or by the Cuſtom ; and where the View has been granted, it 1s to be intended in thoſe Caſes, 
for which vide 2 Lev. 11). 3 Keb 360. Dyer 179. pl. 41. 2 Rol. Abr. 725. 2 Inft. 481. 2 Ru, 


Abr. 725. 


2 Inf. 261. At the Common Law, before the Statute: of V. 1. c. 49. if a Woman 
had accepted any Part of her Dower, though never ſo ſmall, of any. one 
Tenant in any one County or Town, ſhe had no other Remedy tor the 
Reſidue, but by a Writ of Right of Dower; for if ſhe brought a Writ of 
Dower unde nibil habet, it was a good Plea in Abatement, that ſhe had ac- 
cepted ſuch a Part of ſuch a Tenant, in ſuch a Town or County, which 
being a great Miſchief to the Woman is remedied by that Statute, which 
rovides that it ſhall be no Plea in Abatement, to ſay that ſhe hath re- 
ceived Part of her Dower of any other Perſon before the Writ pur- 
chaſed ; and this extends as well to Guardian in Chivalry as to the Te- 

nant of the Land, becauſe fuch Guardian is to render her Dower. _ 
Raym. 366. In Dower the Tenant pleads that after Marriage the Husband had 
Harvey v. ſettled other Lands on the Demandant for Life, for her Jointure, and 
Harvey. that ſhe after his Death agreed thereto, and entred accordingly ; the De- 
mandant replies that it was a voluntary Settlement of her Husband, and 
Traverſes, that it was not for her Jointure; and Iſſue thereupon ; and 
at the Niſi prius the Tenant made Default, and a Petit Cape awarded, 
and returned, and Judgment, that the Demandant have Seiſin; and 
the Demandant ſuggeſts that her Husband died ſeiſed, and prays a 
Writ to inquire of the Damages, returnable ſuch a Day ; the Sheriff re- 
turns that he hath delivered Seiſin of the Lands particularly, and alſo an 
Note, The Inquiſition which finds that the Lands are worth 114 J. 1158. per Annu, 
Meſnes Va. and that her Husband had been dead fix Years and three Quarters, and 


lues and Da- & EIS | | 
DS 3 ae that ſhe had ſuſtained Damages occaſione detentionis Dotis ultra Vals- 


be recovered re pred” & ultra miſas & Cuſtag ſua 1951. & pro Miſis & Cuſtag. 20 s. and 
Po the upon this the Demandant gratis releaſes the 1951. and demands Judg- 
i brat im ment only for the 20s. and Judgment is given that the Demandant re- 
rit of Sn 7 8 ; Me 
Dover, and Cover tam Valorem tertiæ Partis prædict from the Death of her Husband 
ſo it appears Which came to 257 J. quam the 20 5. and 11 l. de Incremento, in toto 269 J. and 
in the Judg: the Tenant brings Error, for that the Damages being releaſed by the 
8 3 Demandant, there ought to have been no Judgment againſt him for the 
Hs Value of the Land; but the whole Court reſolved that the Releaſe was 
and Bendl. only of the Damages ſuſtained occaſione detentionis dotis, and not of the 
155. Meſne Profits of the Lands, for they are two diſtinct Things, as appears 
by Co. Lit. 33. a. Rafi. Entr. 237. where the Writ is to enquire not only 
of the Value of the Land, but alſo of the Damages ratione detentionis; 
and the Judgment is always entred accordingly, and a Fieri Facias lies 
tor the Damages ; and therefore the Judgment was affirmed. 
Co. Lit. 32. As to Damages in Dower they are given by the Statute of Merton, c. 1. 
Dyer 284. but that Statute extends only to the Poſſeſſory Action of Dower uni: 
2.33. nibil habet, and not to the Writ of Right of Dower, becauſe they 
Yelv. 112. . R : - 
Cr. and Find. ATE intended to be given for the Detention of the Poſſeſſion, and on 
Lib. 2.c. 13. Writs of Right; where the Right itſelf is queſtionable, no Damages are 
1 © i given, 
2 Inſt. 8g. 5 | „ Rags | | 
The Words of this Statue, are Quod Vidue que poſt Mortem Virornm ſuorum expelluntur de Dotibus ſuis, & 
Totes ſuas vel Quarentenam ſuam habere non roſſunt ſine placito quod gui ungue deforciaverit eis Dotes ſuas et 
Ouarentenam ſuam de Tenementis de gnibus Veri fett chierint Seiſi ti, EP ip/e viddu poftea per placitum recuperaverirt, 


Bags . . . * . . . s . 0 12 0 - 
f# itt defore de injuflo deſorelamento conviti fuerint, reddant eiſdem xiduis Danna ſua, ſcilicet calovem tots Dotis 


eis contingentis a tempore m:.rtis Virorem ſuorum uſjue ad Diem que it/e Vile per Fudi. ium Curiæ Seiſinan 
{[uam inde recueravertnt, | 
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which ſeems to be the Conſe 
| which being found againſt him, the other Matter found was ſuperfluous, 
| Except as to the Damages, for which he then remains De 
In Dower upon Default, 

that her Husband died ſei 


had Judgment for 

any Defalcation; in which Caſe my Lord Coke 
= Things obſervable, but the moſt material ſeems t 
Damages from the Husband's Death, tho' ther 


EEE tet 
TE WE tg 


„ 
* : 
ns IT 


* dCi 3 r 
3533 


> C 8 2 oa . 
* n . > 25 If 8 
e ; 


vg mitted to ſuch Guardian. 
= ws, was & Refuſal in Law 
8 tween Corſellis and Corſellis. 


Fr ww WES. 


Dower, 


given, becauſe no Wrong done till the Right be determined; alſo that 
Statute extends only to Lands, whereof the Husband died ſeiſed; and 
therefore Judgment for the Damages was reverſed, becauſe the Jury did 
not find that the Husband died ſeiſed; for otherwiſe ſhe ſhall have no 
Damages; as if the Husband aliens and takes back an Eſtate for Life, the 
Wife al recover Dower, but no Damages; becauſe this dying ſeiſed was 
only of an Eſtate of Freehold ; but if he makes a Leaſe for Years only, ren- 
dering Rent, ſhe ſhall recover a third Part of the Reverſion with a” third 
Part of the Rent and Damages, becauſe there he died ſeiſed as the Sta- 
tute ſpeaks. „„ POP BIN ODE 
Damages muſt be after Demand of Dower, for the Heir is not bound o Li: 32. 
to aſſign this Proviſion till demanded, becauſe the Law caſts the Free- Note, this 
hold of the whole upon him, which cannot divide without the Concur- ne 5IH 
rence of the Wife; but a Demand in Pais before good Teſtimony is ſuf- 


eva Copy holds, 
ficient ; and if the Heir appear the firſt Day on Summons, and plead whereof the 


that he hath been always ready, and ſtill is, to render her Dower ; ſhe wy 1s Dow- 
may plead ſuch Requeſt; and Iſſue may be taken upon it; but the 8 Dy. 
Feoffee of the Heir cannot plead tout Temp Priſt, becauſe he had not the 4 Co. 30. 
Land all the Time ſince the Death of the Anceſtor, and therefore ſhe Co. I.. 33. 
ſhall recover the Meſnes Profits, and Damages againſt him, and if he hath | 
not provided his Indemnity and Recompence againſt the Heir, it is his 

own Folly. * | | BEL | 5 
If the Heir or Feoffee aſſign Dower, and the Wife accepteth thereof, Co. Lu. 33. 4. 
ſhe loſeth her Damages, becauſe having the Dower, which is the Principal, 

ſhe cannot ſue for the Damages, which are but conſequential or Ac- 


2 
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In Dower the Tenant, as to Part, pleads Non-Tenure, and to the Re- Co. Lit. 33. 4. 
fidue, Detinue of Charters, and Iſſue taken upon both Pleas, and both egg 
found againſt the Tenant ; and it was found further that the Husband N 213. 
died ſeiſed ſuch a Day and Year, leaving Iſſue a Son, ; 


which Son, toge- S. C. | 
ther with the Demandant, as his Mother and Guardian, took the Pro- Bendl pl.z1 5. 
fits for ſix Years after the 


Husband's Death, and that ſuch a Time the & C. 


; bl Son died without Iſſue, and the Land deſcended to the Tenant as Uncle 


and Heir to him, and that he entered and took the Profits till the Pur- 
chaſe of the original Writ, 


and found the yearly Value of the Land, and 
taining Dower and Coſts; and the Plaintiff 
the Damages from the Death of the Husband without 
ſays there are many 
o be the Recovery of 


e was no Demand of 
and tho' the Demandant herſelf took the Profits for ſix Years, 


quence of the Tenant's pleading Non-Tenure, 


aſſeſſed Damages for the de 


Dower, 


forceor. 

a Grand Cape was awarded, and on ſuggeſting 3 Lv. 409. 
ſed, a Writ of Inquiry of the Value of the Perkin, v. 
iſe, and Inquiſition taken and returned, and Lamb. 
the Value of the Land; and it was moved to ſtay the Upon a Trial 


Mm | a FER ar Bar the 
rit of Inquiry, becauſe no Notice was given to the Te- 


Iſſue was, 
| Q q nant whether 

| | there was a 
Demand of Dower, and Refuſal, to intitle the Plaintiff to Damages; the Plaintiff proved an 
actual Demand of the Heir, being of the Age of 14 Years, then in her Cuſtody, tho' by 
his Father's Will committed to another; the Infant ſaid his Guardian would not let him aſſign 
ower; reſolved per tot" cur' upon Debate, 1f}, That it was demandable of the Heir, tho' be 
ad been under Age. 2dly, 


That this Guardian was but in Nature of a Guardi 
and that the Dower was not demandable of 


of the Guardian ; and that if the Heir had 
been no Treſpaſſor upon the Guardian, 


Lands was awarded likew 

60 J. Damages for 
Filing of the W 
Vol. II. 


an in Socape, 
him, but of the Heir, tho' not in the Cuſtody 
entered upon the Land to aſſign Dower, he had 
tho' the Cuſtody of the Land during ſuch Nonape was com- 
3aly, That his not Aſſigning Dower upon Demand, tho he did not refuſe to 
„do intitle the Plaintiff to her Damages. Hill, 29 C 30 Car. 2. in C. B. 


Dower. 


nant thereof, nor of the Execution of it; and tho? it was anſwered that 
in real Actions no perſonal Notice is to be given, but the Tenant ought 
to take Notice, becauſe the Summons is always executed on the Land 
and not elſewhere; yet per Curiam, the Grand Cape is a Judgment, and by 
that the Suit is determined at Common Law, and the Damages for the 
Value of the Land is added by the Statute of Merton, and perſonal No. 
tice ought to be given of the Writ, and of the Execution of it, as in 
other Caſes of Writs of Inquiry ; and therefore for Want of Notice they 
diſcharged the Inquiſition, and awarded Reſtitution of the Damages; but 
Levinz makes a &, of it, and ſays the Practicers informed him that 'tis 
not uſual to give Notice of the executing of the Writ of Enquiry in Caſe 
TY of Dower. | Wb 3.6 % Bs | | 8 15 | 
Dal n ioo. In Dower the Tenant to Part pleads Non=-Tenure, and to other Parts 
| Rich's Caſe. Detinue of Charters ; and Judgment for the Demandant ; but it was re- 
142 52. verſed in Error, becauſe the Tenant, being within Age, appeared by Attor- 
Note: The ney, where it ought to be by Guardian; then a new Writ of Dower was 
Caſe in brought, and the Tenant pleads tout temp Priſt; the Demandant pleads 
Truth was the firſt Record to eſtopp him; Tenant rejoins ul tiel Record, becauſe it 
bows e is reverſed ; which the Court agreed; but they held that the Demandant 
Death he might take Iſſue that he had not been tour Temp Prift, and give in Evi- 


entred and dence the firſt Record to prove it. | 

abated with- | ; Ty 5 | N 
out Aſſignment of Dower, and occupied for five Years, and then the Tenant re-entred, and ſhe 
brought Dower ; and agreed that in ſuch Caſe the Tenant need not ſay tour Temp. Priſt generally, bu 
ſhew the Abatement and Re-entry, for the Time of her Occupying ſhall be conſidered and recouped 
in Damages. | | 1 | | | 


ys 


— 


1 Leon. 56. In Dower Judgment was given upon nibil dicit, and becauſe the Huſ- 
Halter v. band died ſeiſed, a Writ of Enquiry of Damages was awarded; by 
Neel. which it was found that the third Part of the Value of the Land was 8“ 


ber Ann. and that eight Years had elapſed a Die Mortis Viri ſui proxime 3 


ante Inquiſition”, & aſſident Damna to 801. and upon the Record it appeared 

that after the Judgment in the Writ of Dower the Demandant had Exe- 

cution by babere F. Seiſinam, and that Damages were aſſeſſed for eight 

Vears; whereas it appeared upon all the Record, that the Demandant had 

been ſeiſed for Part of the eight Years ; and therefore Error was brought 

and aſſigned, 1//, That Damages are aſſigned till the Time of the Inqui- 

ſition taken, where they ought to be but to the Time of the Judgment; 

but this was diſallowed. 24), That the Value being found but 8 J. 9er 

Amunum, the Damages for eight Years are but 64 /. but per cur”, it may be 

that by the long Detaining of Dower Demandants had ſuſtained more 

Damages than the bare Value; but becauſe it appeared that Damages 

were aſſeſſed for the whole eight Years, where the Demandant herſelf 

was ſeiſed for Part of them, by Force of the Judgment and Execution, it 

| was held erroneous. TY 2 4 | 

R-o.k 49, 73, In Dower if Demandant recovers by Confeſſion, or otherwiſe, yet ſhe 

78, 93. may after, upon Suggeſtion and Averment, that her Husband died ſeiſed, 
| have a Writ to enquire of the Value and Damages. 

Lev. 38. In Dower unde nibil habet, the Demandant had Judgment, and a Writ 

2 „of Seiſin executed, and the Tenant brought Error, and the Judgment at- 

1 Sid 188. firmed ; but pending this, the Tenant aliens the Land, and dies; and no” 

S..C: the Demandant brings Scire Facias againſt the Heir of the Heir, and 

1 Keb. 85. againſt the Alienee, to have her Damages, ſuggeſting that her Husband 

died ſeiſed; the Tenants ſeverally plead the Matters aforeſaid ; and Judy: 

ment againſt the Demandant ; but therein agreed that the Judgment i 

1 Brown!, Compleat at Common Law without the Damages, and Error lies of it be- 

1). ont. fore the Damages given, and that it is Time enough to ſuggeſt the Dying 

ſeiſed of the Husband, in Order to recover Damages after the Judgment 

given for the Dower; but the Statute of Merton gives Damages com! 
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but the Heir, in whoſe Time the Aſſignment of too much was 


v 
— — 


Deforciatares, which here neither the Heir of the Heir, nor the Alienee 
are; and therefore they are loſt by the Death of, the Heir, and are not 
a Lien upon the Land to paſs with it; for if they ſhould be recovered, from 
what Time muſt this Recovery be; not from the Husband's Death, be- 
cauſe none of the preſent Tenants had the Land from that Time; nor 
from the Death of the Heir, againſt whom the Judgment was, for none 
of the now Tenants are Deforceors; and therefore they are like Damages 
in Treſpaſs, which die with the Party ; and when the Tenant dies be- 
fore Judgment for the Damages, the Judgment for the Dower remains as 
/ oh inns „ | „ 
A Widow brought a Writ of Dower, and recovered, and this Judg- 3 Med. 28 r. 
ment was affirmed in a Writ of Error, after which ſhe took out a Writ we ” 
of Inquiry of Damages, but died before the ſame was executed; the 1 5944. 231. 
Damages are loſt, being no Duty till they are aſſeſſed; and therefore a S. C. 
Scire Facias by her Adminiſtrator in this Caſe was held not maintain- 2 5 133. 
able. | | | | 2 Show, Nep. 
97. SC. 


WS 
* 


| (K) Of the Admeaſurement of Dower. 


Ir the Heir within Age aſſign to the Wife more Land in Dower than RWE 116 
I ought to have, he himſelf ſhall have a Writ of Admea J 148. 


| ſurement Co. Lit. 39. a. 
of Dower at (a) full Age by the Common Law; ſo if too much be aſſign- 2 Inf. 367: 


ed in Dower by the Heir within Age, or his Guardian in Chivalry, and (a) 2, he- 


the Heir dies, his Heir ſhall have ſuch Writ to rectify the 3 ; pas be _ 
Guardian, cannot have ſuch W rit till his full Age, becauſe till then the . 
Intereſt of the Guardian continues; and if any Wrong be done, it is to 
the Guardian himſelf, and not to the Heir; if a Diſſeiſor aſſigns too 
much, the Heir of the Diſſeiſee ſhall have Admeaſurement by the Com- 
mon Law. Eo | „ N : 
If the Heir within Age, before the Guardian enters, aſſigns too much in 2 Inſt. 363. 
Dower, the Guardian ſhall have a Writ of Admeaſurement of Dower, 
by the Statute of /. 2. c. J. before which Statute the Guardian had no 
Remedy, becauſe the Writ of Admeaſurement being a real Action, lay 
not for the Guardian, who had but a Chattel; alſo by the ſame Starute 
it is provided that if the Guardian purſue ſuch Writ faintly, or by Collu- 
ſion with the Wife, the Heir at full Age ſhall have a Writ of Admea- 
ſurement, and may alledge the faint Pleading or Colluſion generally, | 
If the Wife after Aſſignment of Dower improves the Lands, ſo as F N. B. 
thereby they become of greater Value than the other two Parts, no 2 bt. 368. 
Writ of Admeaſurement lies ; ſo if they be of greater Value, by Reaſon 
of Mines open at the Time of the Aſſignment, no Writ of Admeaſure- 5 . 12. 
ment lies, becauſe the Land in Quantity was no more than ſhe ought to Saunders 
have ; and then *tis lawful ro work the Mines, which were open at the Caſe, 
Time of ſuch Aſſignment. | os 3 
If the Sheriff aſſigns too much in Dower, one Book ſeems that the Heir pa 255. 
all have a Writ of Admeaſurement ; but S. whether he ſhall have that Brook 83. 
or à Scire Faczas upon the Recovery, which was of no more than the 
third Part. 3 „ 
Theſe Writs of Admeaſurement of Dower are Vicontiel, and not 
Teturnable; and the Parties may plead before the Sheriff in the 
ounty, if they think fit; but if chey are removed in C. B by a 
ohe, as the Plaintiff may, without ſhewing any Cauſe, and the Detendant 


upon 


149. 


F. N. B. 148. 


1717171 ³˙ I} 


. — —— — ͤ — — 


i 
| 
| 
| 


upon ſhewing Cauſe; and thereupon Proceſs goes out, iz. Summons 
Attachment, and Diſtring as; then the Sheriff cannot make Admeaſure. 
ment, but ought to extend all the Lands particularly, and return it in 
C. B. and upon that Admeaſurement ſhall be made. | 


Dower by the Cuſtom, 


Co. Lit. 33. b. This Kind of Dower varies according to the Cuſtom and Uſage of 
_ Cro.Eliz. 825. the Place, and is to be governed accordingly; and where ſuch Cuf. 
tom prevails, the Wife cannot waive the Proviſion thereby made for 
her, and claim her Thirds at Common Law, becauſe all Cuſtoms are | 


1 Leon. 62, 

153» | 
equally ancient with the Common Law itſelf, os 

Co. Lit. 33. b. By the Cuſtom of Gavelkind in Kent, the Wife ſhall have the Moiety 

283 10 ſo long as ſhe keeps herſelf chaſte and unmarried, and the Reaſon of this 

Stanf. Fre. Proviſion for the Wife ſeems to be founded on the equal Diſtribution, 

44. ö. which is obſerved in this King of Inheritance in the ſame Family for their 


1 Rel. Abr. equal Support; and therefore when ſhe proves unchaſte, or marries again, | 


558 and thereby contracts a new Alliance, this Proviſion as to her ceaſes, and 


Brook Dower mg tity ; 
5 Wer returns again into the Family; but the Preſumption of her Chaſtity is to 


Brook Tit. continue till it be proved ſhe was delivered of a Child, begotten during 


28. 67, her Widowhood, which may be in any Action brought by or againſt her. 
9, 72» | Gs | 5 
2 Fon. 6. 1 Sid. 136. Lambart's Perambulation 555. 


Co. Eliz. Dower, and demands the third Part of the Lands of A. her late Huſ. 
Hunt & Uror band lying in Kent, Sc. Defendant pleads that the Cuſtom there is, that 
Wives ſhall have the Moiety of their Husband's Lands in Dower, ſo long 
Cre. Eliz. 121, AS they live chaſte and unmarried, and z aliter, or non ſecundum Curſum | 
S. C. ad- Communis Legis, and that the Demandant after the Death of her firſt þ 


v. Gilburn. 
1 Leon. 62. 


judged. Husband had married the other Demandant, Ec. & per cu, the Cuſtom 


A 46k & c. is good, and is the Law in Kent; and therefore ſhe can claim no other 


adjudged. Dower, nor in any other Manner, and the rather by Reaſon of the ne- 


Ons Eliz. gative Concluſion. 
Wc | 
8. 2. and 8. e cited: 


Co. Lit. 33.6, By the Cuſtom of Borough-Engliſh the Widow ſhall have the whole 
. 10. b. of her Husband's Lands in Dower, which is called her Free-Bench. 
N. B. 150. 


Cro. Eliz. 415. Moor, pl. 566. The Reaſon of which ſeems to be, that in theſe Boroughs the eldeſt 


Son was introduced into the Trade of his Father, and therefore the youngeſt Son inherited the Land, 
and conſequently the Wife that was intruſted with the younger Children of her Husband had the 
whole during her Life. 7 . | I | 


Cro. Fac. 126. Upon a ſpecial Verdict, the Caſe was this; A Cuſtom of a Manor | © 
* V- was found to be, that if a Copy holder in Fee died ſeiſed, his Wife ſhould | _ 
very. hold it during her Life as Frauk Bank; the Lord infeoffs the Cop -- 
holder, who died ſeiſed; and adjudged that her Cuſtomary Eſtate s. 

gone, becauſe by the Acceſſion of the Freehold the Copyhold Eſtate | 


was extinguiſhed, and ſo her Husband did not die ſeiſed thereof; ſecus if 


the Lord had enfeoffed a Stranger, for then the Copyhold remained o | 


| ſtill, and the Cuſtom with it. | 2 
Hob. 181. Cuſtom of a Manor was, that the Wives of Copyholders for Life ſhould 
cha enjoy their Husband's Eſtates during Widowhood ; and the Cafe was, that 
_ * 573. A. a Copyholder for Life, purchaſed the Freehold and Inheritance of his 
S.C Copyhold, but took the Conveyance to B. and his Heir during the Life 
of A. Remainder to A. in Fee, and then A. dies; adjudged that his Wife 
ſhould have her Cuſtomary Eſtate, becauſe the Cuſtomary Eſtate of 4 
her Husband continued during his Life, and was not extinR, nor alters 
2 


- Dower. I 53 
by the Purchaſe of the Freehold, which during his Life was in B. and 
then all cuſtomary Incidents to ſuch cuſtomary Eſtate remain, whereot 
this is one, and grows out ot it as an Excreſcence or Fruit, and ſhe may 
enter without Admittance. | | 
FCeͤuſtom of a Manor was, that the Copyholders Wives ſhould have their 3 Lev. 485. 
I Tree Bench of all Copyholds, whereof their Husbands died ſeiſed; and a Þ-1/o2 v. 
2 Copyholder, being married, ſurrenders to A. in Fee, by Way of Mortgage, peg NY 
> for ſecuring 70 J. and this Surrender was preſented to be inrolled ; but be- 5. © ah 
fore Admittance the Surrenderer dies, and after his Death A. is admitted; 1 Salk. 185. 
f and if the Wife ſhould have her Free Bench, was the Queſtion. For the Wife , 
. it was ſaid, that till Admittance the Copyhold remained in the Husband, . 
rand then he died ſeiſed, and ſo his Wife within the Cuſtom; and tho” 5 as. 
e the Admittance after his Death has Relation to the Time of the Surren- i: 
der; yet that is only by Fiction of Law berween the Parties, but ſhall 
7 not prejudice the Wife who is a Stranger; alſo, tho' the Admittance 
1 hath Relation to the Marriage, which was before, and is perfected by 
n, the Death of the Husband; and fo her Title was begun and perfected too, 
It | > before the Title of the Surrendree ; but the Court denied that the Wife 
nf had any initiate Title by the Marriage in this Caſe, as Women have to, 
nd their Dower at Common Law ; but the hath only conditional Inception of 
o © a Title ſubject to the Husband's Power of preventing it by Alienation, as 
ng here he might have done; for ſhe is not to have her Free Bench but where 
er, the Husband died ſeiſed; and this by the Relation of the Surrender he 
did not; and adjudged accordingly. | 5 | 
I' be Cuſtom of a Manor was, that the Wife of a Copyholder dying Cr: Car. 569, 
Lf. I ſeiſed ſhould have her Widow's Eſtate; a Commiſſion of Bankruptcy is 3 v. 
hat | taken out againſt the Copyholder, and his Eſtate fold by the Commiſ- 
ong ſoners; but before the Vendee was admitted the Copyholder dies; and 
ſm Vet adjudged that the Widow's Eſtate was gone, becauſe her Husband 
cf | id not die ſeiſed, his Eſtate and Right being bound by the Sale, to 
om | which the Admittance after has Relation, and deveſts the Widows 
ther fare; EE = 
be. the Cuſtom of a Manor be, that if any of the "Tenants marry a Wi- 1 Rt. %,. 
dow ſhe ſhall have no Dower, this is good, but Cuſtom, that the Wife 362. 
of Tenant in Fee ſhall not be endowed, is not good. „„ 
If there be a Cuſtom, that where the Husband ſells his Lands, and his 1 Ret. Abr 
© Wite receives Part of the Money, or it be expended in the Family, that 5. . 
hole his Wife ſhall be barred of her Dower, this may be good. | 8 
Ancient Rent, or Common in Borough-Engliſh, Gavelkind, Oc. is of 78. . 
126 A the Nature of the Land there ; and Women ſhall have Dower accord- Brook Title 
Land, ingly'; and ſo it ſeems to be of Rent, Common, Sc. newly granted, tho' C 44, 
d the | ſome haye held the contrary; and in all theſe Caſes, whether it be of ? % 854.09) 
Land or Rent, the Cuſtom mult be ſhewn {pecially. | 5 
If the Cuſtom be, that the Wife ſhall have for her Dower the Moiety Pe- 435, 
ano Þ of the Lands and Tenements of her Husband, Ec. ſhe ſhall not be en- 436. 
hould Þ dowed of a Pair or Bayliwick, becauſe the Cuſtom ſhall be taken ſtrict- 2 8159 
Cop). , and theſe are no Tenements; /eczs if they were appendant to a Ma- 
e Was nor, whereof the is Dowable ; for then ſhe ſhall have a Noicty ol the 
a" b Profits as appendant to a Moiety of the Manor. 
01 ; | 1 
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Dower ad Oſtium Eecleſiæ. 


: owe ad Oftium Ficcleſie is where a Man of full (a) Age, ſeiſed of Et. . 39. 
Fands in Bge, after Marriage endows his Wife at the (%) Church-Door of % £54 4. 
(c) a Moiet f — 5 3 . 

Lk, 4 Morefy, a third or other Part of his Lands, declaring them in (a) Cannot 

55 Vol. II. | ET R x Certainty, be made by 

BD Ao 5 | | : one under 

= 1 , erb. 438. (b) Document ad Oſtium Cameræ Caſtri vel Miaſſuagii is not good. F. N. B. 1 50. Co. Lit. 34. | | 
as formerly held that it could not be of more than a third Part of the Husband's Eſtate, . N. L. 150. | 


'Y 5 : * ( 0s 


* , 
— 8 * 
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Dower. 


* 


co. Lit. 34. 6 Certainty ; in which Caſe, after her Husband's Death, ſhe may enter into 


36. 4. ſuch (a) Lands without any other Aſſignment, becauſe the (5) ſolemn 


(4) This | ; : . | | 2 : 
8 Aſſignment at the Church- door is equivalent to the Aſſignment in Pai: 


not be of the by Meets and Bounds; but this Aſſignment cannot be made before Mar. 
Capital * riage, becauſe before ſhe is not intitled to Dower, 
rony held of | | 8 ; : \ 
the King in Capite, or of the Capital Meſſuage held by Knight's Service. (b) This Dower, before the 
Statute of Frauds and Perjuries, was held to be good without Decd, or without Livery and Seiſin. 
Perk. 437. Brook 7, 80. Dyer 18. pl. 108, Co. Lit. 34. 4. 35: 4. | 


Ce. Lit. 32.4. If this Dower be aſſigned, with a Clauſe, that notwithſtanding any Di. 


vorce that ſhall happen, that the Wife ſhall hold it for her Life, this is 

good, becauſe Modus & conventio viucunt Legem. — 

e, Lu 38, I Tenant in Tail affigns ſuch Dower, this ſhall not bind his Iſſue 
againſt the Statute de Donis, nor him in the Reverſion after the Eſtate 

ended. | | | | 


Dower ex aſſenſu Patris. 


Lit. Se#. 4% Dower ex aſſenſu Patris is where the Father is ſeiſed of Land: 


Co. Lit.z5, in Fee; and his Son and Heir (Y) apparent after Marriage endows hi þ 
36. Wife by the Father's Aſſent, ad Oftium Eccleſiz, of a certain Quantity of þ 


22 . them; in which Caſe, after the Death of the Son, his Wife may enter into 
Pho e ; ſuch Parcel, without any other Aſſignment, tho' the Father be living; but 


Cro. Fac. 169. this Aſſent of the Father's muſt be by Deed, becauſe his Eſtate is to be . 


Dower er aſ- charged in Futuro, and this may likewiſe be of more than a third Part. 
ſenſu Matris 


nat ae ME a 


is as good. Perk. 441. Co. Lit. 35. This Endowment of a Reverſion expectant on an Eftate for Life | 
is not good, nor of Lands held by the Father in Jointenancy, becauſe not dowable of them. Co. Lu. 


35 4. Perk, 445. F. N. B. 150. (6b) Can be only by the Heir apparent. Perk. 442. EN. B. 150. ; 
3 Co. 38. 6 Co. 22. Co. Lit. 35. But it is good, tho' the Heir apparent be within Age, for the Eftate | 


does not move from him, Co. Lit. 35. b. 38. 4. Brook 80. | | 


4 Co. 1. Theſe Dowers ad Oftium Eccleſiæ, or ex aſſenſu Patris, if the Wife en- | 
N 25 ters and aſſents to them, are a good Bar of her at Common Law ; but ſhe 


3 Leon. 212. Ay if ſhe will waive them, and claim her Dower at Common Law, be. 
> cauſe being made after the Marriage, ſhe is not bound by them. 


Co. Lit. 35 Theſe Dowers enſue the Nature of Dower at Common Law, and the | 


F. N. B. 150. Wife may have a Writ of Dower for them, tho' they are certain, as wel 


as for her Dower at Common Law, and as well againſt the Guardian a Þ $ 


the Tertenant. . | 


aat the Time of her Husband's Death, being made by Conſent. 
Co. Lit. 33. a. Theſe Dowers are forfeited for High or Petit Treaſon in the Husband; 


Ftarf 195. a, and ſo they were anciently, if he were attainted of Felony or Murder; ; 
as but now in theſe laſt Caſes Ry are ſaved by the Statutes 1 E. 6. C. : 
and 5 Edw. 6. c. 11. and remain forfeitable by his Attainder of High « Þ 


Petit Treaſon. 


Dower de Ia pluis Beale, 


Lit. Sen. 48. Dower de la pluis Beale is where there is a Guardian in Chivalry, my 


Co. Lit. 38, 


59: ah the Wife occupies Lands of the Heir as Guardian in Socage; if the Wife 


brings a Writ of Dower againſt ſuch Guardian in Chivalry, he may ſhes 
this Matter, and pray that the Wife may be endowed de 1a Pluis Beal 
of the Tenements in Socage; and it will be adjudged accomlingly; and 
the Reaſon of this Endowment was to prevent the Diſmembring of tf 
Lands holden in Chivalry, which are pro bono Publico, and for the De- 
fence of the Realm. 


"Wh | Aft 


Co. Lit. 33. . "Theſe Dowers are good, tho' the Wife be under the Age of nine Year | : 
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Dower. 1353 


After Judgment given, the Wife may take her Neighbours, and in their Lit. Se#. 49. 
preſence endow herſelf of the faireſt Part of the Tenements, which ſhe hath 
in Socage, for her Life. | | „„ 
Ik the Lands, which the Wife hath as Guardian in Socage, are not of Lit. Sec. 49. 
Vaoalue ſufficient for her Dower, or if a Rent- Charge be iſſuing out of them, | 
upon her ſhewing thereof, ſhe ſhall recover of the Guardian in Chivalry to 
make it up. ry = Cs | 5 
. If all he Lands which the Husband had were holden in Socage, and Perk. 451. 
dis Wife hath them as Guardian in Socage, ſhe ſhall be allowed the third 
Part of the Profits upon her Account in Allowance of Dower ; but ſhe 
is | cannot endow herſelf of the third Part thereof; becauſe that would be to 
maske herſelf judge in her own Cauſe ; neither can the Heir, in a Writ of 
le Dover brought * him, plead that ſhe is Guardian in Socage, and 
te may endow herſelf. Eo 5 1 
1 Guardian by Tort in Socage cannot endow herſelf de Ja pluis Beale, 5 Co. 36. 
becauſe the Law will not encourage ſuch Wrong and Violence. | 


7 
. 


ds Þ 

his Þ . 1 5 5 323 

of þ 

to 

but! 1 

Li. 5 

TY | 

= Very legal Contract muſt be the Act of the Underſtanding, which 
T they are incapable of uſing, who are under Reſtraints and Ter- 

4 T rors; and therefore the Law requires the free Aſſent of the 


" Mw Parties as eſſential to every Contract, and that they be not 
de. under any Force or Violence; but for the better Underſtanding hereof 
We 1 ſhall conſider, | | NS: | | 


a Man ſhall avoid his Deed o2 Contract, 


rw} (3) On whom and by whom the Durers muſt be com- 


nder, | ) What Contracts 02 Securities may be thus avoided, 


1 z (A) Foz what Dureſs 02 Degree of RKeftraint 02 Terror, 


„ (D) The Manner of avoiding them. 


tt. 


FT of 


"Wha, 


(4) Foz what Dureſs oz Degree of Reftraint oz 
5 a Man ſhall avoid his Deed oz Con⸗ 


5 ſeems clearly agreed, that where a Perſon is illegally reſtrained of his © Lit 253. 
- Liberty by being confined in a common Gaol, or (a) elſewhere, and A 8 
uring ſuch Reſtraint enters into a Bond, or other Security, to the Perſon Refirain « 
2 who the Liberty 
of a Frec- 


man is an Impriſonment. 2 Inſt. 482. 


156 Durels. 


_—_ 


— — 


who cauſes the Reſtraint, that he may avoid the ſame for Dureſs of Im. 
priſonment. 


2 Inf, 482. But if a Man be impriſoned by Order of Law, the Plaintiff may take a 


Feoffment of him, or a Bond for his Satisfaction, and for the Deliverance 

of the Defendant, notwithſtanding that Impriſonment ; for this is not b 
Dureſs of Impriſonment, becauſe he was in Priſon by (a) Courſe of 
(a) That. Law ; for it is not accounted in Law Dureſs of Impriſonment, but where 


Dureſs ok Z „ 
Impriſon- either the Impriſonment, or the Dureſs that is offered (b) in Friſon, or 


ment is in- at large, is tortious and unlawful; for Exccut iv Turis non habet Ijuriam. 


tended only | | 
where the Party is wrongfully impriſoned till he makes a Bond, and not where a Man is lawfully 
impriſoned for another Cauſe, and for his Delivery makes a Bond. 3 Leon. 239. per Cur". (b) If a 
Man be lawfully in Priſon, yer if he makes an Obligation againſt his Agreement and Will, he may 
avoid it by Dureſs. 43 E. 3. 10. 6. 1 fol. Abr. 687. — Where after Judgment the Defendant, ha- 
ving no good Canſe of Action, cauſed the Plaintiff to be arreſted and detained in Priſon, tarcatning 
him that if he would not ſcal a Releaſe to him, he ſhould lie there and rot; and thereupon he ſealed 
one, and was diſcharged ; and it was ruled at Guildhall before Bridaman C. J. that this Releaſe could 
not be avoided by Dureſs, becauſe he was in Cuſtody in the Courſe of Law by the King's Writ 
when he ſcaled, but offered it ſhould be found ſpecially it Baldwin would pray it, which he did not; 
and therefore the Releaſe was held good. 1 Lev. 69. 


2 Inſt. 483%, My Lord Ce ſays, that for Menaces, in four Inſtances a Man may avoid 
(c) 2 Kol. Abr. his own Act. 1/2, For Fear of Loſs of Life. 20%, (c) Of Loſs of Mem- 


eee fn zdly, Of Mayhem. 4thly, Of Impriſonment. 


2 If 483. But Menacing to commit a Battery, or to burn his Houſes, or ſpoil his 
Goods, is not ſufficient to avoid the Act ; for if he ſhould ſuffer what he 
is threatned, he may ſue and recover Damages in Proportion to the In- 
jury done him. Fo Os | 

Gro. Eliz. 646. If a Man is taken by Vertue of a Proceſs, iſſuing out of a Court that 

Stepney ang hath no Power to grant ſuch Proceſs, and for his Enlargement gives 


Lloyd. Bond to appear in the ſaid Court, this may be avoided, becauſe taken by 
4 [»ſt. 97. Dureſs; adjudged in an Action upon ſuch Bond, given by one who was 
2 taken upon an Attachment under the Privy-Seal of the Court of Requeſt; 


Cro. Car. 596. | : 
60 So for that Court had (a) no Power to grant ſuch Proceſs; and therefore it 


where the was no Warrant to the Sheriff to take his Body. : 
Purſivant of | | 


the high Commiſſion by their Command, until he entred into a Bond to appear, &c. and it was held 


void. 1 Rol. Abr. 687. 


Allen 92. If A, falſely charges B. with, Felony for ſtealing his Horſe, and pro- 

Ruled by 4. Cures a Warrant from a Juſtice of Peace to a Conſtable, whereby he is 

mu wee taken, and being in Cuſtody, upon 4.'s Promiſe to diſcharge him, ſeals a 
Sly, upon mW : . WT A Ce 

the Trial of Bond for 10 J. to A. and is thereupon immediately diſcharged ; this Bond 

an Iſſue on may be avoided by Dureſs; and ſo ruled, it appearing that the Horſe was 


the Durels. Bs o i Horſe, and that theſe Proceedings were only to cover the De- 


ceit. | | | 
2 Vern. 497- Alſo in Equity, if a Man by Compulſion enters into a Bond, tho' the 
e Terror and Force are not ſufficient to make it Dureſs at Common Lau, 


yet it may be relieved againſt. 5 | 
Preced. Cian. But in this, every Caſe muſt depend on its own Circumſtances; for 
260. where A. being taken by the Husband going to Bed to his Wife, gave Se- 
Ss curities for Payment of 500 J. and a Bill being brought to be relieved 
; againſt the Securities, ſuggeſting a Plot to catch him; and that the De- 
fendant with an Ax threatned to cut him in Pieces; but there being no 
Proof of a Plot, and it appearing that the Securities were entred into at 
three ſeveral Times, and when the Plaintiff was in cool Blood, and that 
he joined in concealing the Conſideration thereof, the Court refuſed to 

relieve. | 
Alſo, by a Rule of the Common Law Courts, all Warrants for confel- 
ſing Judgments, taken by any Sheriff or Bailiff from any Perſon in * 
2 : 0 


an 20g AO I a * 


ed him. 


S. C. adjudged. (e) Cro. Fac. 187. S. P. adjudged, and that the Bond may ſtand good as 

be avoided as to the other. (f) Dureſs by a Stranger, by Procurement of the Party that ſhall have the 

© Benefit, is a good Cauſe to avoid, &. 43 E. 3. 6. 1 Rol. Abr. 688. S. C. — But Dureſs by a Stran- 
ger, without making the Obligee Party thereto, is no Cauſe to avoid, c. Kelaw. 154. a. 


N . : Brownl. 276. S. P. For the Husband and Wife are but one Perſon. 1 Sid. 123. cited to b 
F For Dureſs of Impriſonment of the Plaintiff's Commoign. Kel. 134. 


nor vice verſa, 


Durels. 1 


or their (a) Cuſtody by Arreſt, if not executed in the (b) Preſence of (#) So it a 
ſome ſworn Attorney of (o) either Court, and his Name ſet or ſubſcri- MAN under 


2 Arreſt b 
bed thereto as a Witneſs, ſhall not be (d) good, or of any Force; and 3 
upon Oath made that the ſame was done, the {ame ſhall be ſet aſide, and diſcharo: 4 


the Sheriff or Officer may be punifhed for ſo doing; and if Judgment be . Bat- 
entred thereon, the ſame on Motion will be vacated and ſet aſide; and if 1 
the Execution thereon be executed, the Party will have Reſtitution award- he ſhould 

| | give a War- 


| | | | | | rant of At- 
torney to confeſs a Judgment, but if he did not, to be retaken ; this is within the Rule. 6 Med. $5. 


So if he be really diſcharged ; yet if he has probable Reaſon to believe himſelf not to be diſcharged, 
and under ſuch Apprehenſions, he gives a Warrant for confeſling of judgment, it will be ler aſide. 
6 Mod. $5. agreed per Cur. (b) 'Tho' an Attorney be preſent, yet if there be Practice in obtaining it, 
it will be ſer aſide. 6 Mod. 85. — So where an Adminiſtratrix owed Money to A. in Right of her In 
teſtate only, and was arreſted by 4. without naming her Adminiftratrix, and gave a Warrant of At- 
torney to confeſs Judgment, whilſt under an Arreſt, tho' Judgment was entred, and her Goods taken 
in Execution ; and altho' an Attorney was preſent; yet the Court ſet aſide the Judgment for Irregu- 
larity, and awarded Reſtitution, 6 Mod. 163. (e) If one under an Arreſt confeſſes Judgment in B. R. 
in the Preſence of a ſworn Attorney of C. B. it is well, and ſo vice verſa. 6 Mod. 8 5. 1 Salk. 402. 
Comb. 224. If one under Arreſt by Proceſs of an inferior Court gives Warrant for confeſſing of a 
Judgment in that Court, it will not be aſide in B. R. tho no Attorney be preſent. 6 Mod. 8 5. — Bur 
if being in Cuſtody by Proceſs of an inferior Court he gives a Warrant of Attorney to conteſs Judg- 
ment in B. R. if an Attorney be not preſent it will be ſer aſide. 6 Mod. 85. (d) But if the Defendant 


is arreſted, and in Execution, and one becomes bound for him to che Plaintiff, and the Defendant 


gives him judgment for his Counter-Security, it is good, tho' no Attorney were preſent, 5 Mod. 
144. | | 


— 


— 


_ 


(3) On whom and by whom the Dureſs muſt 


be committed. 


THE Dureſs that will avoid a Deed muſt be done to the Party him- * 
ſelf; therefore if A. and B. enter into an Obligation, by Reaſon of 68 8 


Dureſs done to A. B. (e) ſhall not avoid this Obligation, though A. may, Mental and 
| © becauſe he ſhall not avoid it by Dureſs (F) to a Stranger. 


Moollington. 
1 Brownl. 66. 
to one, and 


But ( 2) a Son ſhall avoid his Deed by Dureſs to his Father; ſo 


: . 
E ſhall the Father his Deed, by Reaſon of Dureſs to his Son. (g) 1 Rol 


Abr. 687. 
(hb) 2 Brownl. 276. 


Alſo the Husband ſhall avoid a Deed made by Dureſs to his Wife. i Rd: ths 
„5 


1 Rol. Abr. 
687. 
2 Brownl, 276: 


But a Servant ſhall not avoid a Deed made by Dureſs to his Maſter, 


Vol, l. _ (C) What 


158 Durets. 


(C) What Contracts oz Securities may be 
thus avoided, wo 


F a Man makes a (a) Leaſe by Dureſs, and the Leſſee enters, the 
Bro. Title [| | | 5 Nee 2 the 
Diſſeiſin 63. Leſſor ſhall have an Aſſize againſt him as a Diſſeiſor, for the free 
(a) So ifa Conſent of Parties being eſſential to all Contracts, where either of the 


3 2885 Parties is under Force and Violence, his free Aſſent cannot be ſuppoſed 
reis 

makes a MA 
Letter of tue of it is a Wrong-doer. 


Attorney to | | 
give Livery, he ſhall have an Aſſize. Bro. Tit. Diſſeiſen 63. 


and therefore ſuch Contract is void, and the Perſon who enters by W 


8 But if a Man by Dureſs make a Feoffment and Livery in Perſon, he 
Diſeiſin pg ſhall have no Aſſiſe againſt the Feoffee, becauſe ſuch Dureſs ſhall not be 
Vide 2 Inf. preſumed, for then the Power of the Pais, who was preſent at the $0. 


15 OE lemnity, would have been ſuppoſed to have come into his Reſcue. 
it is ſaid that | | | 
a Feoffment made by Dureſs is not void, but voidable only. 


1 FY So if a Man acknowledges and enrolls a Deed, he cannot afterwards 
Cro. Elix. 88. plead Dureſs. | | | 


S. P. | : p | 
And the Court inclined accordingly. 1 Rol. Abr. 862. S. P. And that no Averment ſhall be taken, that 
a Deed inrolled was made by Duteſs. | N 


1 Rol. Abr. But a Statute Merchant may be avoided by audita Querela, becauſe it 
687. was made by Dureſs of Impriſonment. 


Owen 142. : | 
S. C. Vide Vidian Ent. 10). 


FL In Debt, for the Arrears of an Account, the Defendant may ſhey þ 
8 8 505 that the Plaintiff of his own ng impriſoned the Defendant, and aſſign- 
Nerthumber- ed Auditors to him, being in Priſon, and that ſo the Account was by 


lands Caſe Dureſs. 
adjudged 
by all the Judges. 


Dre tank > Will ſhall be (5) avoided by Dureſs or Menace of Imprifor Þ 
-4H-$0-3f ent.. | | 
Man makes CEE | = 
a Will in his Sickneſs by the over Importunity of his Wife, to the End he may be Quiet, this fu! Þ 
be ſaid ro be a Will made by Reſtraint, and ſhall not be good. Stil. 427. 


3 If a Man takes A. S. to Wife by Dureſs, tho' the Marriage be 6 | 
I N. Dyer 13. lemnized in facie Eccleſiæ, yet it is meerly void, and they are not Hu- 
n Marine. band and Wife, for without a free Conſent (c) there b Mar 
in Margine, Dan 4 Out Aa ( d) can be no | 


1 Sid. 65. riage. 
(c) Tho' de | | | 
Fure it cannot, yet de facto it may, and ſo within the Statute 3 H. 3. cap. 2. Cro. Car. 488. 
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) The Manner of avoiding them. 


F a Man executes a Deed by Dureſs, he cannot plead uon ef factum, 3 C.. 119. 


for it is his Deed, tho' he * avoid it by ſpecial pleading Judgment, Reſolved pc. 


. Adio, Ge. Cur” 2 Inf 


3483. S. P. 
Vide 1 Keb. 516. That in Pleading the ſpecial N of the Dureſs, viz. whether it was per Mina. 
* ite Minas Impriſonam”, Sc. muſt be ſet forth, and note ſo are all the Entries. 


Ejectment, 


(4) Of the Nature of the Action and antient Manner 
of Pꝛoceeding in Ejec ment. 


(z) Ok the Modern Manner of Commencing and d pꝛo· 
ceeding in Ejectment : And herein, 


1. Of Greing the Declaration, Notice to the 'Tenant in Poſ- 
ſeſſion, and entring into the common Rule. 

2. Of adding proper Parties. 

3. Of the Coſts. 


(C) In what Caſe the antient form is ſill to be ad⸗ 
hered to. 


(D) Of the Declaration in Ejectment : And herein, 


1. Of what Things an Ejectment will lie. 
2. What ſhall be a ſufficient Deſcription thereof. 
3. Of the Demiſe and Right of Entry in the Leſſor of the 
Plaintiff, and of the Ouſter. 


(E) Ok the Plea and General Illue in Ejec ment. 
(F) Of the Uerdict and Judgment in Ejectment, 
(G) Ok the Writ of Execution: And herein, 


1. Of the Time when the Writ is to be ſued. 

2. How the Writ is to be executed. 

3. How the Plaintiff is to be quieted, and what Relief s has 
where his Poſſeſſion | is diſturbed, 


(05 Ok the meine P2ofits, and how to be recovered, 
) Of bꝛinging a new oz ſecond Ejectment. 


(A) Of 


160 


_ Ejectment. 


5 Co. 105. 
9 Co. 77. 


6 Co. 7. Fer- 
rar's Caſe. 


(A) Of the Nature of the Action and antient 1 
Manner of Pꝛoceeding in Ejecment. 


\ N Ejectment is a mixed Action, in which a Leſſee for Years, when 
A _ ouſted, ſhall recover his Term, as alſo his Damages. 


This Remedy was contrived to ſupply ſeveral Defects which attended Þ 
the bringing of Real Actions; for in theſe the Party could not recoyer | 


any Damages, neither could he regularly bring a ſecond Action if he | 
was barred in the firſt. os 


But the concluding the Demandant by one Action being oftentims 


found to have been very Prejudicial to his Right, to ſupply this and ſe. | 


veral other Inconveniencies which attended the bringing of Real Actions, 


(a) E N. B. 
220. 


the Manner of Forming a Term for Years, and the Leſſee's bringing an Þ 
Ejectment to recover the Term, and thereby to aſſert the Title of 
Leſſor of the Plaintiff, was found out, and was (a) firſt introduced in the Þ 


14 I. 7. before which Time it ſeems that Leaſes for Years were but of | | 


very ſhort Duration, and were generally defeated or determined before 
any intricate Title could be decided, and were ſuch precarious Poſſeſſion; Þ 


with Reſpect to the Power, that the Owner of the Freehold and Inheri. E 
trance had over them, that every ſuch Leſſee was looked upon only as his | 


Bailiff, and if ouſted, could only have recovered Damages for the Loss 


of his Poſſeſſion; and if ouſted by his Leſſor, he could only ſeek a Re. 
medy from his Covenants. - V : 

It ſeems alſo, that ſome Time before the above-mentioned - Period, 
long Terms had their Beginning, which to ſecure to themſelves, the Lel- 
ſees uſed, when moleſted, to go into Equity againſt the Leflors for a ſpe- 
cifick Performance, and againſt Strangers, to have perpetual Injunctions 


to quiet their Poſſeſſions, which drawing the Buſineſs into the Courts of 


Equity, was probably one Reaſon which obliged the Courts of Law to 
come to a Reſolution, that they ſhould recover the Land it ſelf in an 
Habere facias Poſſeſſionew. Hence this Action became, and ſtill continues 
the common Method of controverting the Title to Lands and 'Tenements. 

As this Reſolution brought on a new Method of 'Trial unknown before 
to the Common Law, it became uſual for a Man that had a Right of 
Entry into any Lands to ſeal Leaſes of Ejectment on the Lands, and 
then any, Perſon that next entred on the Freehold. was an Ejector; but 
this was a Means of turning any Man out of Poſſeſſion, becauſe Leſſee 
would recover his Term without any Notice to the Tenant in Poſſeſſion, 
therefore the Courts of Juſtice would not ſuffer that they ſhould loſe 


their Poſſeſſions without any Opportunity to defend them; wherefore the 


Court made it a ſtanding Rule, that no Plaintiff ſhould proceed in Ejett- 


ment to recover his Lands againſt ſuch a feigned Ejector, without deli 


vering the Tenant in Poſſeſſion a Declaration, and making him an Ejector 
and proper Defendant if he pleaſed. Ly \ | 7 
This was a proper Rule of Court, and in its Power to Form, for other- 
wiſe the Court would be made inſtrumental in doing an Injury to a third 
Perſon, becauſe a Declaration might otherwiſe be delivered to a Strar- 
ger, a feint Defence be made, and a Verdict, Judgment, and Execution 
obtained without the Tenant's having any Notice of it; but it is not t0 
be doubted, but that ſuch Actions were brought at firſt againſt the Real 


Ejectors that reſided in the Poſſeſſion ; but becauſe any Perſon that came 


into the Land Animo Poſſidendi, was equally an Eje&or with him that fe. 


ſided, the Action in Strictneſs of Law might be brought againſt him; 
but becauſe this, as has been ſaid, turned to the Injury of the refidin 
Poſſeſſor, the Rule was made, that he ſhould have Notice of it, and 


therefore they would not give Judgment in Eje&ment, unleſs an Affidavit 
3 | | was 


the Þ 
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36363 


was made that the Tenant in Poſſeſſion was ſerved with a Copy of the 
Declaration. 


— 


of the Land belonged to him, he might defend in the caſual 
Name, which the Court, upon an Affidavit of that Matter, uſed ro 
grant, and that the Suit ſhould be carried on in the caſual Ejector's 


Upon ſuch Notice to the Tenant in Poſſeſſion, and Affidavit as afore- Style 468. 
ſaid, the Tenant in Poſſeſſion uſed to move the Court, that as the Title Rayn. 95. 


Ejector's! Keb. 705, 
740. 


Name, the Tenant in Poſſeſſion ſaving him harmleſs ; and then the ca- 
i | ſual Ejector was not permitted to releaſe Errors in Prejudice of the Te- 
5 nant in Poſſeſſion, ſince the Suit was carried on in his Name by Rule of 
ke! Court, and the Proceſs for Coſts was taken out againſt the caſual Ejector; 
and he was obliged to put the Bond of the Tenant in Poſſeſſion in Suit, 
> who undertook to ſave him harmleſs. Es 
. 4 Alſo by the antient Practice ſuch Leaſes were actually to be ſealed and 
| 1 3 delivered, becauſe otherwiſe the Plaintiff could maintain no Title to the 
erm, and were alſo obliged to be ſealed on the Land it ſelf, becauſe it 
* > was Maintenance to convey out of Poſſeſſion. . 
the 
t of . 
fore! | | 
om | N : | | | | 
| () Of the modern Foꝛm of Commencing and 
L Pqoceeding in Ejectment: And herein, 
Re- | | | 
101 1, Of ſerving the Declaration, Notice to the Tenant in 
Le Polleſlion, and entring into the common Rule, 
b . „ to the modern Practice there is regularly no Neceſſity of 
ts of IA ſealing and delivering Leaſes on the Lands; but the Party who 
o claims a Title feigns a Leaſe, and in the Name of the feigned Leſſee de- 
in u livers a Declaration to the Tenant in Poſſeſſion in the Name of the caſual 
nne Ejector, who is alſo now ſome feigned Perſon ; on this Declaration there 
nents. is (2) Notice to the Tenant in Poſſeſſion in the caſual Ejector's Name. (a) Which 
before ; 5 uſually in this Manner: 4. B. vou may perceive by this Declaration, that I am ſued 8 E- 
ght of : je dor for the Lande and Tenements within ſpecified in your Poſſeſſion (whereunto I claim no Title); 
and I do therefore hereby give you timely Notice, that unleſs you appear and defend your Title this 
* 3 ver Term, I will ſuffer Judgment to paſs againſt me by Default, whereby you will be turned out of 
Leſſe . Poſſeſſion. Your loving Friend F. S. | 
ſeſſion, It hath been holden, that the Service of the Declaration ought to have 1 Salk. 255, 
Id Joſe been on the Tenant himſelf, or his Wife, and that Service on any of his 256. 
ore the E Children or Servants was not good; but now by the 4 Geo. 2. cap. 28. it | 
| Eject L 15 enacted, © That in all Caſes between Landlord and Tenant, as often 
it deli- Das it ſhall happen, that one half Year's Rent ſhall be in arrear, and the 
Ejector q * Landlord or Leſſor, to whom the ſame is due, hath Right by Law to 
5 I * re-enter for the Non-payment thereof, ſuch Landlord or Leſſor ſhall 
r other: and may, without any formal Demand or Re- entry, ſerve a Declara- 
a third WF © tion in Ejectment for the Recovery of the demiſed Premiſſes; or in 
Stra- WE © caſe the fame cannot be le ally ſerved, or no Tenant be in actual Poſ- 
cecution Wi ſeſſion of the Premiſes, then to affix the ſame upon the Door of an 
5 not demiſed Meſſuage; or in Caſe ſuch Ejectment ſhall not be for the Re- 
he Rea BW covery of any Meſſuage, then upon ſome notorious Place of the 
at came «© Lands, Tenements or Hereditaments compriſed in ſuch Declaration in 
that re . Ejectment; and ſuck Affixing ſhall be deemed legal Service thereof, 
{ft him; - which Service or Affixing ſuch Declaration in Ejectment ſhall ſtand in 
reſiding the Place or Stead of a Demand and Re-entry, Ec. ”. 
2 Vol. II. Tt After 


Was 
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Ejectment. 


After the Declaration delivered, the Plaintiff's Attorney (except as is 


above excepted by the Statute) is obliged to make Oath that he deli. 


vered to J. D. Tenant in Poſſeſſion of the Premiſſes in Queſtion, a true 
Copy of the annexed Declaration, with the before-mentioned Indorſe. 
ment or Superſcription thereon, which ſaid Indorſement, Cc. the Depo- 


nent did then read to the ſaid 7. D. and acquainted him with the Con- 


tents thereof. | 
This Aﬀidavit is to be poſitive, that 7. D. was Tenant in Poſſeſſion, 
or that the Defendant acknowledged himſelf to be ſo, becauſe no Man 


| ſhould be turned out of Poſſeſſion without a poſitive Affidavit, on which 


he might charge the Defendant with Perjury. 


259. 


1 Salk. 25 7, 


Upon this Affidavit the Plaintiff moves for Judgment againſt the caſual | 
Ejector, which is always granted, unleſs the Defendant in due Time en- 


ters into the common Rule of confeſſing Leaſe, Entry, and Ouſter; 
this Rule being made by Aſſent of Parties, an Attachment lies for Non- 


performance of it, as for all other Rules of Court that are diſobeyed; 
(a) 1 Salk. 


and this is (a) all the Remedy which the Parties on both Sides have for 
their Coſts, 55 „ | 

If there be ſeveral Perſons that claim Title, the Rule may be drawn 
generally or particularly; generally that F. H. who claims 'Title to the 
Premiſſes in Queſtion in his Poſſeſſion ſhould be admitted Defendant for 
ſuch Meſſuages; and this puts a Neceſſity on the Plaintiff at the Aſſes 
to diſtinguiſh by Proof, what Tenements are in each Defendant's Poſſeſ- 
ſion, becauſe by the Rule he is to confeſs Leaſe, Entry, and Ouſter, on- 


ly for the Lands in his Pofſeſion ; and if the Plaintiff cannot diſtinguiſh 


by Proof what Tenements are in each Defendant's Poſſeſſion, he can 


have no Verdict againſt him, and conſequently no Judgment. 


Or the Rule may be drawn ſpecially, that F. H. who claims Title to 
ſuch Lands, ex preſſing them particularly, ſhould be admitted Defendant, 
and that ſuperſedes the Neceſſity of Proof, that the Lands are in his 
Poſſeſſion; and if the Defendant's Attorney will not give a Note of the 
Particulars of the Land for which he was admitted Defendant, the 
Plaintiff may ſummon him before a Judge, who will order the Rule 
thus ſpecially to be drawn up, in caſe the Party in Poſſeſſion will admit 
himſelf to be Defendant. | 

The Declaration againſt the caſual Ejector ought to be delivered be- 
fore the Eſſoin-Day of the iſſuable Term, when the Cauſe is deſigned to 
be tried, and one delivers an Ejectment before the Eſſoin-Day of either 
of the two iſſuable Terms, the Party is bound to plead without further 
Notice, within eight Days in that Term; but if the Declaration be de- 


* 


livered before the Eſſoin- Day of Michaclmas or Eaſter Term, which are 


no iſſuable Terms, the Party is not bound to plead without Motion 
made, and a Rule obtained in thoſe reſpective Terms; and if that Rule 


be to plead before the common Time in the iſſuable Term, then there 


muſt be Notice given of the Rule, otherwiſe not. 


Alſo where the Declaration was delivered after the Eſſoin-Day f 
Mic haelmas- Term, and the Plaintiff let that Term paſs without doing! 


any Thing, and allo till the laſt Day of Hillary-Term in like Manner, 
when he moved for a Rule to plead, and for Want of a Plea ſigned 


Judgment; the Court held this to be a Surprize upon the Defendant, Þ _ 
for when he let all Hary-Term flip without doing any Thing, within 


which Time he might have had a Trial, he ought to have given freſh 
Notice, as in Caſe a Man lets an Aſſiſes paſs in a County Cauſe witi- 
out Proceeding; and for this Reaſon the Judgment was ſet aſide. 
If on the Trial the Defendant will not appear and confeſs Leaſe, En- 
try and Ouſter, the Courſe is to call the Defendant and his Attorney, 


if he be within the Rule, and then to call the Plaintiff himſelf and non- 


ſuit 


4 | 


be given againſt the caſual Ejector. 


Party muſt file a Bill of Ejectment, beſides tlie Plea-Roll, before the Er- 


— 1 


Ejectment. 38 163 


— n * - 


tit him, and then upon the (a) Return of the Pofea, (4) Judgment will (a) Bur the 


Juigmenc 


4 * 3 FI ; F< BIN 2 0 ' F : \ again e 
caſual Ejegtor cannot be entred till the Poſtea be returned, on which is indorſed, that the Noniuit 


was for Want of confeſſing Leaſe, Entry and Outter ; for it docs not appear thut the Defendan: has not 
complicd with the Rule till after the Aſſiſes at which the Cauſe was to have been tried, and there - 
fore the Judgment cannot be centred till the next Term after ſuch Aſſiſes. (6) Of which Judgment 
the Defendant cannot bring a Writ of Error, for be was na Party thereto; and if he brings ſuch 
Writ in the Name of the caſual Ejector, che caſyal Ejector beipg a Friend to the Plaintiff's Leſſor, 
may either releaſe the Errors, or upon a Morion for a Non Pros, the Court will order it to be en- 
tred. — But if an Infant be Tenant in Poſſoſſion, and the plaintiff obtains Judgment againſt the ca- 
wal Ejcctor for Want of Confeſſion of Leaſe, Entry and Ouſter, and the Infant brings a Writ of Er- 
ror in the caſual Ejector's Name; and the Defendant in Error ſets up & Releaſe from the caſual 


Vector; upon making this out to be the Caſe of the Infant, on Motinn on the Writ of Vrror the 


Court will not ſuffer ſuch a Relcaſe to be pleaded in Bar ro ſuch Wric of Error, becauſe no Lachcs 


can be imputed to the Infant for Want of Confeſſion of Leaſe, Entry and Ouſter. 


if the Plaintiff in Ejectment, who is but a nominal Perſon, dies, yet 3 Keb. 772. 
the Action ſhall not abate, becauſe if there be any other Perſon of the 


{ame Name, the Court will intend him to be the Perſon mentioned in 


the Declaration, becauſe he is only nominal, and therefore while there is 
any Perſon of the Name living, the Leſſor of the Plaintiff, who is only 
concerned in the Intereſt, may proceed in the Suit. - 

Alſo if the Plaintiff, who is only a Truſtee for the Leſſor, releaſes the 
Action, he may be committed for the Contempt. | 5 

The Rule in the Common Pleas is, that the Tenant in Poſſeſſion fhall 
forthwith appear and receive a Declaration; and this ſuperſedes the Ne- 
ceſſity of an original Writ, becauſe the "Tenant is to appear and receive 
a Declaration, and therefore cannot take any Advantage for Want of an 
Original, unleſs in a Writ of Error; but when a Writ of Error is 
brought, they muſt file an Original, unleſs it be after a Verdict, when 
it is helped by the Statute 18 EE. | . 

Alſo in the King's Bench, where a Perſon may proceed as well by O- 
riginal as by Bill, there is no need of an Original nor of a Latitat, or 
Bill of Ejectment; but before there be any Proreedings, common Bail 
muſt be filed for the caſual Ejector; alſo in caſe of a Writ of Error, the 


1 Salk. 260, 


Carth. 288 9. 


2 8 Rep. 
249. Boucher 
and Friend. 


| 5 Mod. 333. 
rors are aſſigned. e | 

The Court hath changed the Plaintiff in Ejectment after the Decla- 
ration delivered, and hath (c) enlarged the Term where the Cauſe hath ( mcanb. 
been Jong in Agitation, and Judgment entred againſt the Plaintiff after nb. : — 
he is dead. 1 | it is ſaid that 
8 „„ 8 PORE bo the Court 
will enlarge the Term; but in Cartb. 401, 402. 6 Med. 130. Comb. 110. 1 Salk. 257. it is ſaid that it 
cannot be done without Conſent of Parties, altho' the Plaintiff is hung up by an 


cery, or delayed by a Writ of Error brought in the 
tering Records; 


to ger Judgment, 


InjunCtion in Chan- 
. : i: | Exchequer Chamber, for that this would be al- 
and it was the Party's Fault in not delivering a Declaration of a Term long enough 


2. Ok adding p2oper Parties. 


No Perſon is admitted to defend in Ejectment, unleſs he be Tenant, 
and is or hath been in Poſſeſſion, or (d) receives the Rent, 
an Act of Champerty for any Perſon to interpoſe to cover the Poſſeſſion the Land- 


tendant in Eje&ment, is of Right, for otherwiſe he might be prejudiced in his Inheri Pry — * 
bination between the Plaintiff and Tenant in Poſſeſſion. 1 Salk. 257. — 80 the Landlord tho' a 
Member of Parliament, muſt be joined, if he applies for it; for every Perſon, 
lege, has it by Law, which the Courts cannot compel him to waive. 1 Salk. 256. — But a Landlord 
may refuſe to be made Defendant, 1 Salk. 256. — Where it was moved, that the Wife of the Leſſor 
of the Plaintiff Defendanr, the Plaintiff's Title being by a pretended Marriage, which was contro— 


veried, and the Court inclined accordingly; but perceiving it to be a Trick to gain Time, and fo to 
| 


o 2 * Trial, it was refuſed. 1 Salk. 257. — That Perſon who is only a Trultce need not be join» 
= 6. 332.1 


becauſe it is ( To make 


with 
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i Vent. 255. 
2 Vent. 195, 


— 


with his Title; and if the Party would make any Perſon Defendant with 
another, who vas not concerned in the Poſſeſſion of the Tenements, this 
was a Miſchief at Common Law, becauſe recovering againſt one of the 
Defendants, there was conſequently no Remedy for the Stranger for his 
Coſts ; but that is remedied by 8 & 9 V. 3. cap. 10. whereby Coſts are 


given to ſuch Stranger who is made Defendant, unleſs the Judge certifies | 


immediately on the Trial, that the Plaintiff had a probable Cauſe for ma- 
king ſuch Stranger Defendant. | 


In Ejectment, where there are two Defendants for the ſame Premiſſes, 
and one appears and confeſſes Leaſe, Entry and Ouſter, and the other 
does not, the Plaintiff cannot proceed againſt the other, but he muſt be 
nonſuited, becauſe both the Defendants not admitting the Demiſe, and 
the Plaintiff not proving an actual Entry and Demiſe, he cannot main- 
tain his Declaration; but if there appeared any Covin between ſuch Per. 
ſon not-appearing, and the Leffor of the Plaintiff, the Court will ſtoy 
the Judgment againſt the caſual Ejector, for the Part of him who ap— 
peared, and oblige him who did not, to releaſe the Coſts, becauſe a De- 


claration was delivered to each of them for their reſpective Parts; and 


therefore where one does not pay Obedience to the Rule, the Plaintiff 


2 Keb. 524. 


alk. 259. 


has Judgment againſt the Ejector for his Part only. 

And where there are ſeveral Defendants to whom the Plaintiff deliver; 
Declarations that are ſeverally concerned in Intereſt, and the Plaintiff 
moves to join them all in one Declaration, yet the Court will not do it; 
but the Plaintiff muſt deliver ſeveral Declarations to each of them, be- 
cauſe each Defendant muſt have a Remedy for his Coſts, which he 
could not have if they were joined in a Declaration, and the Plaintiff 
prevailed only againſt one of them; and by this Means the Plaintiff 
right have a Tenant of his own Defendant with others, in order to fave 
the Coſts, | 


2. Of the Colts, 


The Parties by entring into the common Rule are under the Power 
of the Court, by Virtue whereof the Court awards Coſts, which being 
taxed by the Maſter, if demanded of the Party, and he refuſes to 
pay them, the Court on Affidavit thereof will grant an Attachment. 
And altho' the Plaintiff in Ejectment be but a nominal Perſon, yet if 
he be not to be found, or if he be not able to pay the Coſts, the Attor- 
ney or Solicitor is liable, or may be committed until he pay the Coſts, or 
produce a Plaintiff that is able to pay them. 1 
Alſo if a Stranger carries on a Suit in another's Name, who has a 
Title, and yet is ſo poor that he cannot pay Coſts; in Caſe he fails, upon 
Affidavit of this Matter, the Court will order ſuch Perſon, who carries on 


the Suit, to pay Coſts to the Defendant. 


If an Infant delivers a Declaration to the Defendant, ſome Friend ot 
Guardian muſt be ſet up as Plaintiff to anſwer the Defendant's Coſts; 
but if ſuch Perſon dies inſolvent, ſo that the Defendant has no Remedy 
by this Rule, the Infant himſelf muſt Anſwer the Coſts, becauſe the 
Rule was.entred into for the Infant's Benefit ; and even Infants muſt not 


- diſturb, the Poſſeſſion of others by unlawful Entries, without being puniſt- 


ed with Coſts. comin 

If there be Baron and Feme Leſſors in Ejectment, and one dies aftc! 
entring into the Rule, the ſurviving Perſon is liable to pay Coſts. 

If Ejectment be brought to be tried at Bar to bring a Matter in Quc- 
ſtion, as the Validity of a Will, and a Parcel of Land is inſerted in the 
Declaration, which is not concerned in the Queſtion, but to which the 
Plaintiff bath undoubted Right, and the Defendant confeſſes Leaſe, En- 
try, and Ouſter for the Whole, not obſerving this Part, the Plaintiff ſh" 
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not on this Account be excuſed from the Coſts; but the Court will give 


the Defendant leave to retract his Confeſſion as to this Parcel; and ſo it (a) Mich. 2 


| Set inferred Cart. in . R. 
was done in (a) a Caſe where a Parcel of Copyhold Land being inſerted 


| b | PE 1 SETS between Od- 
in the Declaration, which was 727 touched by the Will, no Surrender che and Pre- 
being made to the Uſe of the Will. flon, 


— 


— 


(O) Jn what Caſes the antient Foꝛm is ſtill 
Eo to be adhered to. 


IT7THERE the Houſes: or Things for which the Ejectment is | 

2 | in ſuch Caſe no Declaration can be deli- ), But by 

brought ar? () empty, in luc e V 
vered, nor Affidavit made thereof, by Reaſon of which the Court can- all Caſes be— 
not proceed to give Judgment againſt the caſual Ejector ; and therefore tween Land- 
it is neceſſary to proceed the old Way, by Sealing a Leaſe on the Land, 3 To 
and giving Rules to plead, and when theſe Rules for Pleading are our, there No 
Affidavit muſt be made of the whole Matter; upon which the Court perſon refi- 
grants Judgment ; but (c) there can be no Judgment againſt the caſual ding in the 
Ejector without moving the Court for that Purpoſe, tho' the Rules for N or in 
Pleading are out, becauſe the Court will not grant any Judgment againſt dr rea 55 
the caſual Ejector, who is only nominal, without ſuch proper Affidavit, cannot legal- 
leſt otherwiſe a third Perſon ſhould be tricked out of his Poſſeſſion. 2 
. | it is ſufh- 


cient to aſhx it to the Door of the Houſe, or on ſome notorious Place on the Lands, in Caſe the E- 
jectment be for Lands. (c) 1 Salk. 255 | e | 


So if the Tenant in Poſſeſhon kept his Door ſhut, it was thought the 
beſt Way to ſeal a Leaſe on the Land and proceed in the old Way; but 


in this Caſe it ſeems, that if the Practice and Fraud of the Tenant be 


made appear to the Court by Affidavit, the Court will grant Judgment 

againſt the caſual Ejector 7/7. . 3 

It has been held, that where a Corporation is Leſſee of the Plaintiff, 

they muſt give a Letter of Attorney to ſome Perſon to enter and ſeal a 

Leaſe upon the Land, for a Corporation cannot make an Attorney or 

Bailiff but by Deed, nor can rhey appear but by making a proper Per- 

ſon their Attorney by Deed ; therefore they cannot enter and demiſe 

upon the Land in Perſon as natural Perſons can; nor can they ſubſtitute 

an Attorney to enter into a Rule for their Coſts; nor will an Attach- 

ment go againſt them for Diſobedience to that Rule, and by Conſe— 

quence they are put to make an (d) actual Leaſe upon the Land, which (% Bat in 
Leaſe muſt try their Title, and then the Attorney may proceed in the e 


. ' . p Carth. 390. 
common Method that is not altered by the ſaid Statute. | Patrick ver. 


; Balls, in E- 
jectment, where the Plaintiff declared upon a Demiſe made to him by the Aldermen and Burgeſſes— 


without ſetting forth that it was by Deed, or under the Seal of the Corporation; and on a Writ of 


Error it was held well enough; and that this being a filtitious Action to try the Title, the Demiſe 


nced not now be ſet out to have been by Deed. | 


Another Inſtance, where the old Method is to be obſerved is, where 
the ſeveral Intereſts of the Leſſors of the Plaintiff be not known, and 
there it is a good Way to ſeal a Leaſe upon the Premiſſes, leſt they 
ſhould fail in ſetting out in their Declarations the ſeveral Intereſts which 
each Man paſſes ; and in that Caſe it is the beſt Way to proceed in the 
old Manner even now. | 8 | 

So where the Proceedings are in an inferior Court, there they muſt 
proceed by actually ſealing a Leaſe, becauſe they cannot make Rules to 
confeſs Leaſe, Oc. in as much as ſuch Courts have not an Authority to 

Vol. II. | FOE Lu impri- 


ly be ſerved, 


—_ ; 
2 — 
— — 2 ð[— _ — 
C o RI rn none : — 
— - : : — — 5 


—_ — — — ER EY 
F tons age ld SE 3 - 


ARGS So 
— ogg" 


fa 


po 


> Ce 
_—— — — —-—-—-— 20 


8 9 mw hy 
— — . 7 FN ——— ———— — 
- i - 


— — 4 


—— 


— 
—— — — 


Ss —— 
— ͤ Ä IE 


* 


Ejectment. 


I Cid. TIS 
Cro. Car. 82. 


2 Keb. 119. 


2 Keb. 69. 


becauſe the Courts above for ſuch tranſitory Matters have a proper ju- | : 


Moor 86. 


WR 


impriſon for Diſobedience to their Rules; and the Reaſon is, the inferior 
Courts having but a limited Authority cannot make any new Rules to 
bind Perſons that do not come in by proper Proceſs of ſuch Court ; but 
the Courts above, having an unlimited Authority in every 'Thing within 
their Juriſdiction, ſhall bind any Perſon that conſents to their Rules; 
and therefore in ſuch inferior Courts the Leaſe is ſealed on the Land, 
and the Defendant tries the Title in the Name of the caſual Ejector to 
ſave Expence. 5 | 
If an Ejectment be brought in an inferior Court, and a Habeas Corpus 
be brought to remove it, and the Plaintiff in Ejectment declares againſt 
the caſual Ejector, there may be a Rule to confeſs Leaſe, &%c. as if he 
had originally declared in the Court above, and the Court will not grant 
a Procedendo. _ "7 e 3 e 
If a Habeas Corpus be brought to remove a Cauſe in Ejectment out of 
an inferior Court, and the Lands lie within dee ber e and the 
Leſſor of the Plaintiff ſeals a Leaſe on the Premiſſes, the Courts above 
will grant a Procedendo, becauſe the Title of the Land is a local Matter, 
properly within the Juriſdiction of the Court below, where, if they pro- 


ceed regularly, they ſhall not be prohibited; but if the Leſſor has not 
ſealed a Leaſe on the Premiſſes, they will not. | 


But if the Lands do lie partly within the Cinque Ports and partly with- 
out, the Defendant cannot plead above the Juriſdiction of the Cingie 


Ports; for tho' the Land be local Matter, yet the Demiſe is tranſitory 


and triable any where; therefore tho' the Plaintiff may lay his Action 
for that which lies within an inferior Juriſdiction in the Court below, if 
he takes proper Meaſures for that Purpoſe ; yet if he will lay it above, 
ſince the Demiſe is tranſitory, the Defendant cannot ſtop his Proceeding; 


riſdiction. ” hs 
If the Defendant in an inferior Court comes into a Rule to confeſs 


Leaſe, Ec. and the Cauſe be removed by Habeas Corpus, and the Judge | 


of the inferior Court grants an Attachment againſt the Defendant for 
Diſobedience to the Rule, the ſuperior Court will grant an Attachment 


_ againſt ſuch Judge, for compelling Obedience to their Rules, and there- 


by obſtructing the Buſineſs of the ſuperior Courts, ſince the Defendant is 
not bound by the Rule he entred into in the inferior Court, ſuch Rule 


being only the Practice of the ſuperior Courts. 


Cro. Car. 202. 
Cro. Fac, 146. 


( a) C. Lit. ꝙ. a. 


Yelo. 143. So an Ejectment does not lie de quodam Rivulo, &c. aquæ Curſlt, called F 
2 8 Locar in L. for Rivults ſive aque Curſits lie bSnot ia Demand; for 2 1 þ 
omas Ad- | | | 


(D) Of the Declaration in Ejectment: And 


herein, 


2. Of what Things an Ejectment will lie, 


N Ejectment does not lie for a Rent or Common appendant, ot 
other Things that lie meerly in Grant, becauſe theſe being (a) in- 
corporeal Things are in their Nature inviſible, gue negue tangi nec vi- 
deri poſſunt, and therefore not in their Nature capable of being delivered 


in Execution. 


judged, 1 Brownl. 142. S. C. Popb. 167. S. C. cited, ©? vide Godb, 1575. which ſeems contrary. 
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Commoners, whereas the Grantee of the firſt Graſs has in Realit 
Right to the Land it ſelf till the Crop be taken off; for no 
ter on the Land till that be off, without being a Treſpaſſer. 


enter and take it. 


— * 


Ejectment. ; WI 


l 


—— 


-1t115, but is always flowing; nor (a) can Execution by Habere facias ſei- (a) For this 
ſrnam be made thereof, and therefore the Action ought to have been of ſo 3 an 
many Acres of Land Aqua coopert': But if the Land under the River a ele 
does not belong to the Plaintiff, but the River only, then upon a Di- qe pjſcaria in 
lurbance the Remedy is by Action upon the Caſe only. ſuch a Ri- 


| 2 : ver, more 
than of a Common apprender or Rent; adjudged upon a Writ of Error upon a judgment out ot Ire- 


land, and the Judgment for this Reaſon reverſed. Cro. Car. 492. Bur Jones ſaid, perhaps an Aſfiſe 
would lie for it, becauſe it is proficuum in certo loco Caplend. & vid. Cro. Fac. 146, — But an Ejed ment 
lies pro Stagio, becaule 1n Law the Word gtagnum comprehends borh Land and Water. Yelv, 143. Co. 
Lit. 5. Regiſt. 227. — So de Gurgite is good for the ſame Reaſon. Co. Lit. 5. 


So an Ejectment does not lie de Panudgio, becauſe this is only the 1 Lev. 212. 

Maſts that fall from the Trees which the Swine feed on, and not Part Perible and 

oo | ; . : b Stern adjudg- 

of the Soil it felf, as the Herbage is, and is no more than the Fruit e. 1 57 416. 

which falls from the Trees, which the Swine have a Right to feed on. S. C. adjudy- 
| cd, 

But an Ejectment lies of a Boilary of Salt, that is, where a. Man Cre. Fac. 150. 
hath no Inheritance in the Soil in which there is a Well of Salt- Water, {4 nee 
bur only a Leaſe or Grant of ſo many Buckets of the Water as will a- ris ry pod 
riſe (which are called the Boilaries) and theſe are with-held from him, 1 Lev 114. 
he may bring his Ejectment for ſo many Boilaries as his Grant was. S. P. admitted. 

So an Ejectment lies for a Coal-mine, becauſe it is not to be conſider- C. Fac. 1 50. 
ed as a bare Profit apprender; but a Coal-mine comprehends the Ground Commyn and 
or Soil it ſelf, which may be delivered on the Execution; and though a Xe ad- 
Man may have a Right to the Mine without any Title to the Soil, yet woe Gs S.C 
the Mine it ſelf being fixed in a certain Place, the Sheriff has a Thing oy 121.8. C. 


a : 8 , | 1 Rol. Rep. 
certain before him, to deliver Execution. 483. S. C. 


cited, 
Hard. 57. S. C. cited to be adjudged, Carth. 277. 4 Mod. 143. Comb. 201, 1 Show. Rep. 364. 1 Salk, 
255. S. P. admitted. . 


An Ejectment lies pro prima Ton ſura, that is, if a Man hath the Grant Cro. Car. 262. 
of the firſt Graſs that grows on the Land every Year, he may recover it Ward and 
in Ejectment of him that with-holds it from him; for the firſt Graſs, or Petifer. 


Prima Tonſura, is the beſt Profit and Grant of the Property; and there- 
fore he that hath it ſhall be eſteemed the Proprietor of the Land itſelf 
till the contrary be proved; for the After-Graſs or Feeding is in the Na- 
ture of Commonage ; as therefore he, that hath the firſt Graſs or Tonſura, 
haas the moſt ſignal Profits of the Land, and may keep it longer or 

- ſhorter on the Land, according to the Seaſonableneſs of the Year, it is 
but reaſonable to give him this Remedy againſt the Perſon that ouſts 


him of it, eſpecially when it is a fixed determinate Thing, which the 


Sheriff may put him in Poſſeſſion of; which diſtinguiſhes it from a Right 
5 of Common or other Profit apprender; for the Commoner cannot aſfiean 


any one Acre which he hath a Right to ſeparate from the Reſt of the 
* 


Man can en- 


So an Ejectment lies pro Herbagio, becauſe the Herbage is the 


a . moſt Hara. 303, 
ſignal Profit of the Soil, and the Grantee hath at all Times a Rig 


ht to 401. 


So an Ejectment lies (a) pro Paſtura Centim Ovium, that is for ſo much Dal 95 
Land as will feed One hundred Sheep. e 


Ha rd. 58 . 


where a Caſe is cited to haye been adjudged, that an Ejectment lay not de Paſtura. 


Although 'Tithes are eſteemed Part of the incorporeal Inheritance, Cro Car. 301. 


mw by the Common Law were only of Eccleſiaſtical Conuſance; yet 1 Jen. 321- 
eins in the Hands of Lay Proprietors are now conſidered as a Tem- | 
pora! Eſtate, for by the 22 14. $8. cab. J. it is provided, that every 


(4) Lay 
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(a) This Re- (2) Lay Perſon having any Eſtate of Inheritance, Freehold, Right, 
medy is gi- Term, or Intereſt in Tithes, and being thereof diſſeiſed, ouſted, wrong. 


1 ed, or otherwiſe kept from the ſame, ſhall have his Remedy in the 
priators, and Courts of Law for them in like Manner as for Lands; and hence it i; 
therefore the that an Ejectment lies for Tithes. 

A& of Par- 2 a 3 5 3 2 

liament leaves Spiritual Perſons to purſue their old Remedy in the Spiritual Court. Co. Lit. 159, 
Dyer 116. pl. 71. — That an Ejectment lies only for Tithes in Kind, but does not lie where the Fi. 
thing confilts in Modo Decimandi ; but for this and of the Manner of Suing for and recovering Tithes, 


vide Head of Tithes. 


Latch 62. An Ejectment lies pro Recforia, becauſe a Rectory conſiſts of | 


Church, Glebe-Lands and Tithes. | 


11 Co. 25. It was formerly held, that an Ejectment did not lie pro Capella, be. 
Style 101. cauſe it was Res Sacra, which was not demifable; but now ſince they | 
Dot, Plit. are become Lay Inheritances, they are recoverable in Ejectment, 33 


1 256 other Lay Eſtates; but it muſt be demanded by the Name of a Meſ. 
ſuage, or it is not formal. / 


>. What wall be a ſufficient Deſcription of theſe Thing | 


koꝛ which an Ejectment will lie. 


In this Action the Law requires, that the Thing demanded be ſo par- 

ticularly ſpecified, that the Sheriff may certainly know what to give the 
Poſſeſſion of, if the Plaintiff ſhould recover; for the Judgment is in or- 

der to Execution, and mo FEE would be vain, if Execution could 

not be had of the Thing ſpecifically demanded ; but in this Action the 

Judges did not confine themſelves to thoſe Rules which govern the Pracite, 

but allowed ſome Things to be recovered in this Action, which could not 

(by Hence it be demanded in a Pra cipe; becauſe fince the Eſtabliſhment of that Rell 
5 ſaid in Action, (5) many Things have been added and improved by Art, and 
Pal". 33). acquired new Appellations that are perfectly underſtood now by the 
by Ney ar- Law, which are not found in the antient Law-Books; and as Men be- 
ap argon gun to contract by new Names which were not known in the old Lan, 
will fe of a 10 it was reaſonable to ſuffer the Remedy to follow the Nature of ſuch 
Hop-yard. Contracts. 5 5 | 
Dyer $4.þ1.55, But the Judges did not extend this Action as far as they went in an 
(Add ebere⸗ (c) Aſſiſe, becauſe the Recognitors having the View of the Thing de- 
fore it hath manded in the Aſſiſe, muſt have more certain Knowledge of the Thing 


been held, demanded than could be given in Ejectment. 
that an E- ; | 
jectment will not he de Croſto, tho' an Aſſiſe will. Style 30. — But if an Eje&ment be brought for 


Croft and an Acre of Meadow, and the Plaintiff hath a Verdict, he may have a ſpecial Judgment for : 
his Acre of Meadow, releaſing the Damages for the Reſt. 1 Lev. 58. but for this vide Title Damage 
— Alſo an Ej=Ctment will lie de no Creſto wocat. B. 1 Lev. 58. per Twiſden. — An Eje&ment does ud 


lic of a Piſcary, tho' an Aſſiſe will. Cro. Car. 492. 


An Ejectment lies of an Orchard, becauſe it is a Word of a certain | 
1 Signification, though in a Precipe it muſt be demanded by the Name | 
Je: ad. à Garden; and it being well enough underſtood, the Sheriff may wit! | 


judged, Cie. Certainty deliver it upon an Execution. 
j-liz, $54. | 5 ; 
S. C. adjudeed, becauſe but a Perſonal Action, wherein Damages are the Principal. 1 2ol. Re). © 


S. C. Cro. Fac. 654. Palm. 337. S. P. adjndged, Hard. 55. S. P. by Baldwin arguendo, 1 Lev. 58. 8 f. 


per Taiſden. 


1 Len 58. $0 an Ejectment lies of (4) a Stable, becauſe it is a Word of a dete“ 


Lady Lacre's minate Signification, and may be delivered by the Writ of Execution. 
Cale,adjudg- 


ed upon View of ſeveral Precedents of Recoverics do Stahulo, (d) So an Ejectment lies of a Cottage 


Cro. Eliz. $18. Cro. Car. 555. Hard. 557, — Altho' a Recovery lies not of a Cottage. Style 2135. 
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» An Fjectment of an Houſe is good, tho' in a Precipe it ought to be Cre. Fac. 654 · 
” gemanded by the Name of a Meſſuage; becauſe the Ejectment is an Ac- . 3 en 
tion of Treſpaſs in its Nature; as a Treſpaſs, wherefore he broke into the Tn, 135 
Houſe, has been allowed; fo they allowed it good in Ejectment, and Pain. 335. 
the import and certain Signification of the Word Domus or Houle being 8. C. adjudg- 
well enough underſtood in the Law; for in Waſte the Thing it ſelf is _ &? vide 
recovered, beſides Damages, and yet the Action of Waſte is given de oats 5 
Domibus. | | 6 Ty ot Co dg teo hgh | | 
So an Ejectment of a Chamber in the ſecond Story of ſuch a Houſe was ; Lon. 210, 
held good, there being Certainty enough to direct the Sheriff in the Ny 109. 
Execution. | EE Hard. 55. S. p. 
But an Ejectment de Coquina, Anglice a Kitchen, is naught; for though Ny 199. 
the Word is well enough underſtood, yet becauſe any Chamber in the Fd and TLerk 
Houſe is applicable to that Uſe, the Sheriff hath not Certainty enough to àdjudged. 
> dire him in the Execution, in regard the Kitchen may be changed be- 
tween the Judgment and Execution. 
= An Ejectment lies not of (a) a Cloſe, becauſe it is of an uncertain Ex- Gag. 33. 
tent, nor will it mend the Declaration, though the Cloſe be called by 11 Co. 55. 
a particular Name, becauſe that alſo leaves the Extent of it uncertain, 1 K Key. 55. 
ſo that the Sheriff cannot tell what Quantity of Land to deliver in Exe- are. Ron 
cution; and though the Number of Acres contained in the Cloſe ſhould being of an 
be mentioned in the Declaration, and be ſer forth to belong to a Meſ- uncertain 
ſuage for which the Ejectment was alſo brought; yet even that hath Extent, and 
been (Y) held too general, becauſe the Nature and Quality of the Land 155 * 
is thereby left uncertain, ſo that the Sheriff is ſtill at a Loſs what to de- Name did | 
liver the Poſſeſhon of, as whether Meadow, Paſture, &2c. not help it; — 
Eliz. 235, 339. Cro. Fac. 654. which ſeem contrary. (a) An Eje&ment of a Piece of Land G4 D. | 16 
without ſhewing the Contents. Palmer's Caſe, Owen 18. the Court was divided, but after adjudged ” _ 
that it was well enough, becauſe it was but an Action of Treſpaſs, and Damages were the Principal, | | bo 
though it would be otherwiſe in a Precipe ; but upon a Writ of Error in the Exchequer- Chamber this | 10 
Judgment was reverſed. Hetl. 176. Moor 422. pl. 587. (b) So adjudged in Savil's Caſe, 11 Co. 55. and 


the S. P. held and admitted to be Law, in Style 194. 1 Lev. 212. Bridg. 56. Hard, 133. Palm. 102. 3 Lev. 
97. 1 Salk. 254. Where Savil's Caſe is affirmed to be Law by Holt Ch. Juſt. | 
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But an Ejectment for a Cloſe called D. containing three Acres of Cre. Fac. 435. 

Land, is good, becauſe the Quality of the Land is mentioned, the Word Palm. 102. 

Terra ſignifying in Law arable Land. 1 8 ns 
An Ejectment does not lie for a Meſſuage and forty Acres of Land, 

Mead nd Paſt % bel a ; Sp . ? Cro. Car. $93. 
eadow and Paſture thereto belonging, (c) without diſtinguiſhing how ei F< 
much of one Sort, and how much of the other. Nicholi ad- 

| 1 I jud i ) 6 ml 
Car. 471. S. P. adjudged, Hard. 59. S. C. cited. (c) So where an Eje&ment was We for 558 ul. 
Cloſes called Furlong, containing ten Acres of Arable and Paſture; and it was held naught, becauſe. 
not ſpecified how many Acres of cach there were, ſo that the Sheriff had no Rule to govern him If = 
by in the Execution. Knight and Syms adjudged, 1 Salk. 254. 1 Show. 338. Carth. 204. 4 Med. 42 97 | | | 14 
Comb. 198. S. C. — But an Eje&menr of twenty Acres Famnorum & Bruer. is well enou . 
tended of Lands of the ſame Nature, viz. Heath, on which Gorſe and Furſe grow. Cro. 
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gh, becauſe in- | 
Car. 179. 1 Med. go, — 


Z An Ejectment de uno Meſſuagio ſive Teuemeuto is naught for the (a) | 5 1 
1 Uncertainty of the Word Tenement, being of a more extenſive Significa- oO Eliz. 15 
tion than the Word Meſſuage, and conſequently uncertain what is de- 2 = 5 ink 
manded by the Ejectment. e 1 3 0 
S8. C. Pob. 197, 203. Noy 86. Co. Fac. 12 5. Style 364. S. P. 1 Sid. 295. S. P. Adiudged: ? Leon. 228. | 
ws ii | © Vide Cro. Elix. 116. March 96. 2 Rol. Abr. $0. EY oh FE bed, (4) For this 


. But an Ejectment for a Meſſuage or Tenement called the Black Kean 1 Sid. 295. | j 
.þ _ ** 200d, becauſe the Addition reduceth it to a Certainty of a Dwelling- 3 444. 238. 9 
on. 3 : So an Ejectment for a Meſſuage or Burgage in I. is good, becauſe Hard 173. G | 1 
Cotti: ! oth ſignify the ſame Thing in a Borough. vide Peph 203. 10 
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Hard. 57. 


Ligni inſtead derſtood in the Law, ſo that the Sheriff will have Certainty enough to di- 


170 Ejectment. 


. 


C#o. Car. 55. An Ejectment does not lie de Repeſitorio, becauſe it ſignifies a Voider or 
1 Fon-454 Cupboard as well as a Ware-honſe, and therefore uncertain what is demand. 
— ed; but if it had been with an Anglice, a Ware-houſe ; this had confined 
it to that particular Thing. | ; 


pings Ky acris (a) montis, was held naught for the Uncertainty, becauſe both 
3 Waſte and Mountain comprehend ſeveral Sorts of Lands; but for One 


it may con hundred Acres of () Bogg is good, in Jreland, becauſe the Word there 


1 of hath but one Signification, and comprehends but one Sort of Land. 
any Qualicy. | | ; N | 

(a) Palm. 100. Stafford ani Macdonnough, adjudged upon a Writ of Error out of Ireland, and the fir 
Judgment reverſed accordingly. 1 Kol. Rep. 166. S. C. (b) Cro. Car. 512. Mulcarry and Eyres adjudged, 
Palm. 100. S. P. 1 Salk. 255. 1 Shoaw. 338. S. C. cited, and admitted to be Law. | 


Tele. 166. The Plaintiff in Eject ment declared upon the Leaſe of a Houſe, ten 


4 Mod. 143. Acres of Land and twenty Acres of Meadow, by the Name of a Houſe 


and ten Acres of Meadow, be the ſame more or leſs, and had a Verdig, 
but the Judgment was arreſted ; for the Declaration was ſo repugnant 
and uncertain, that even the Verdict could not help it, in regard the 
Land mentioned in the Declaration is of a different Nature from that 
mentioned in the Pernomen; beſides the Number of Acres is ſo different, 
that the Words more or leſs cannot reduce it to any Certainty, for it 


were unreaſonable to extend them to twenty Acres more than was men- 


tioned in the Pernomen. 


Hetl. 196. An Ejectment for a Manor ſeems ill, without deſcribing the Quan- | 


Lie. Rep. 301. tity and Species of the Land contained therein. 
Latch 61. | | | OT 

An by ce lies for a Garden, by the Name of three Roods of Land, for it may be ſometimes uſed 
as a Garden, and at other Times ploughed. Gedb. 6. adjudged, tho' it was ſaid it might more properly 
have been demanded by the Name of a Garden. — That an Eje&menr does not lie de Virgata ters. 


Cro. Eliz. 339. cired to be adjudged. — An Eje ment pro quatuor Molendinis is good, without ſaying N 


Wind mills or Water-mills, becauſe both are comprehended under that Name in the Regiſter. — An 


Eje & ment de decem Acris Piſarum was held good; for the Court held ten Acres of Peaſe, and ten Acre 
ſowed with Peaſe, to be all one, and therefore certain enough. ES | 


2 Rol. Rep. An Ejectment brought for ten Acres of (4) Wood, and ten Acres of 


ee Under- wood, this was inſiſted upon as a is Petitum in Error, but diſa. 


(4 Where lowed, becauſe plainly they are of different Natures; and thoſe who 
the Declara- argued for the Error ſeemed by their Argument to have admitted it 


tion among themſelves, becauſe they inſiſted that no Ejectment lay of Under-wood, | 


eg OW which ſhews it muſt be of a different Nature from Wood ; but that Ob- 
as Ma- 


. jection was diſallowed, becauſe the Nature of Underwood is ſo well ur- 


of Boſci, and rect him in the Execution. 
was moved 


to amend it before the Trial came on ar Bar; but it was denied, and the Jury directed PE 6nd ſept 1 
rate Damages as to that particular. Carth. 402. cited to have been ſo ruled in the Caſe of Thonjſ" | 


and Leech, . 


Telv. 118. 
adjud ged 


An Ejectment for One hundred Acres of Waſte, or pro centunm 


An Ejectment was brought de caſtro, villa & terris, without expreſſing | 
. . the Number and Certainty of Acres; and it was held ill on a Verdich 
upon a Writ Js 3h as - 

of Error out and a Writ of Error brought thereon, becauſe it was too generally de. 
of Ireland. manded, and it was impoſſible for the Sheriff to know what Quantity ® | 


Land he muſt deliver upon the Habere facias Poſſeſſionem. 


11 Co. 25. An Ejectment de omnibus & omnimodis decimis in decem Acris in D. 
. without ſaying Garvarum Fæni, Lanæ Agnelloram, or ſome other Certain 


Caſe, 


23 of the Nature or Quality of the Tithes, is ill, as it would be for One 
11 75 3 * hundred Acres of Land, without expreſſing the ſeveral Natures and d. 


1 Rol, Rep, lities of the Land; for in this Action the Plaintiff muſt be as particu 


68. S. C. and certain in his Demand of them as he would be of Land. 

in which laſt | : bs 
Book another Exception was taken, that the Entry and EjeQment was laid to be in M „Which 
was alſo held ill, becauſe no Tithes to be ouſted of at that Time of the Year; but Q. of this, fot 


the Law does not judicully take Notice when Tithes ariſe, Palm. 101. S. C. cited. 


6. Bf 
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in this Action the Plaintiff is not obliged to ſet forth the Quantity 11 Co. 25. 

of 82855 os of Tithe, as he muſt do of every Sort of Land, Ne it 3 
is in its Nature uncertain, the Quantity depending intirely on the Good- / 
neſs and Fruitfulneſs of the Land and Seaſons, and therefore an Eject- 
ment pro 11 Portione Granorum & Feni was held good, becauſe im- 
poſſible to ſay how much the Quantity would be. : | 

An Ejectment for a certain Place called the Veflry in D. is well e- 5 Lev. 96. 
nough, becauſe that Place belonging to a Church Called a Veſtry is per- 14 
fectly known, and therefore the 'Thing demanded is ſufficiently deſcribed 4000 rf * 
to have Execution thereof. 5 „ 1 0 
In Ejectment in the County Palatine of Durham, the Plaintiff declared Carth. 273. 


upon a Demiſe de Mineriis Carbonum in Parochia de D. generally, not ſay- Andreu and 
ing how many Mines, and had a Verdict, and Judgment upon a Writ of Mpitting bam, 


Error brought in B. R. the Error aſſigned was in the Declaration, be- 4 M614 
cauſe of the Uncertainty thereof; for not ſetting forth the Number of i Slow. 364. 
Coal-mines, ſo as the Sheriff might know of how many to give Poſſeſ- 1 Salk. 255. 
fion ; and for this Reaſon the Court inclined, that the Judgment was er- ** C. 
roneous ; but then the Plaintiff producing ſeveral Precedents in Durham, 

and alledging that all the Entries there in Ejectments for Coal-mines 

were the ſame as in this Caſe, the Judgment was affirmed. 


3. Of the Demiſe and Right of Entry in the Leſſoz of 


VTV. LANES PCI EINE op 
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e Fs n 2 7 þ 


paſs Vi & Armis, which is complained of in this Action 


the Plaintiff, and of the Ouſter. 


Although by the Modern Practice the Plaintiff is not obliged to prove 
the Leaſe mentioned in the Declaration, for that is confeſſed by the 
Rule of Leaſe, Entry, and Ouſter, which he is obliged to enter into; yet 
that being only deſigned for Expedition in the Trial of the Right, and 
not to give the Plaintiff a Right of Action which he had not at Law; 
therefore it muſt appear by the Declaration, that the Plaintiff had ac- 
tually the Poſſeſſion, and was ouſted thereof by the Defendant ; hence it 


is, that (a) if A. a Leſſee for Years, makes a Leaſe to B. at Will, and (a) 1 Rel. 


B. is ejected, A. (b) cannot have this Action upon that Ouſter, becauſe Rep: z. : 
though the Poſſeſſion of B. was in Law the Poſſeſſion of A. yet the Treſ- (b) S. Whe- 


ſt b E ther B. in this 

| 1, mult be againſt caſe, though 

the actual Poſſeſſion, and that was in B. bur Tenant 

| 5 35 at Will, may 

not maintain an Ejectment. 1 Rol. Rep. 3. 
So it A. be a Leſſee for Years, the Remainder to B. for Years, and A. 

is ejected, and then his Term expires, B. ſhall not have an Ejectment on 

the Ouſter of A. becauſe the Poſſeſſion was not (c) actually in him, and (cy Büt an 

therefore he cannot complain of a Treſpaſs done to another. Executor 


5 — | may have 
this Action for an Eje&ment done to the Teſtato 4 


Alſo the Leſſor of the Plaintiff muſt have a Right of Entry when 
this Action is brought; for if his Entry were taken away he is a Diſſei- 
tor, and cannot enter to make a Leaſe to try the Title; and therefore 
where Tenant in Tail makes a Diſcontinuance, the Iſſue in Tail is 
to his Formedon and cannot have his Ejectment, 
Diſcontinuance is taken away. 

Alſo by the Statute of Limitations 21 
an Entry into Lands, 


1 
becauſe his Entry by the Vide Tit. Diſ- 


' continuance. 


7c. I. cap. 16. none ſhall make 
but (4) within twenty Years after their Right or (4) Where 


Title, the Plaintiff 

— r ? was nonſuit- 
r twenty Years. 1 Keb. 681, Hard. 461. 
us Tenant. Hard. 176. 2 Leon. 206. Cro. Eliz. 331. 
hoſe Tenant has been in Poſſeſſion and has paid the Rent, for the Poſ- 


ſeſlion 


ed, becauſe not able to prove that he had been in Poſſeſſion fo 
— That this Statute ſhall not affect the King or his 
— Nor a common Perſon W 


— — 


* * —— — * 
. 


— 
5 


— 
be — ee eas” Oe 4 


„ „% Vent. 36. 


greed, that 5 5 8 es 1 | 3 | 
the ConleGGon of Leaſe, Entry and Ouſter, is not a Confeſſion of any Entry ſufficient to make out 
the Plaintiff's Title, where an Entry is neceſlary thereto, but that the Parry muſt actually enter, | 
appears by 1 Saund. 319. 1 Sid. 233. 1 Mod. 10. 1 Vent. 42, 332. 3 Keb. 218. 1 Salk. 246. Skin. 424, | 
But by the Stat. 4 Geo. 2. cap. 28. in all Caſes between Landlord and Tenant, the Landlord for Non | 
payment of Rent may deliver a Declaration in Ejedment, or ſerve the ſame, as by the Statute is F 
preſcribed, and ſuch ſerving ſhall be ſufficient without a Demand or Re-entry. — And note, that if 


. Ejectment. 


ew. 


. 


r 


Mon of the Title, which ſhall firſt deſcend or accrue to them; but this Act hath the 
Tenant is uſual Savings for Infants, Feme Coverts, Se. which vide under Title 


the Poſſeſſion Limitations. 
of the Land- 


lord. 2 Keb. 127. —So the Poſſeſſion of one Jointenant is the Poſſeſſion of the other, ſo as to pre. 


vent the Statute from being a Bar in the Ejedtment; ſo of Coparceners. 1 Salk. 285. 


Cro. Fac. 511, If a Rent be granted in Fee, or otherwiſe, to A. with a Clauſe or 
1 Lev. 170. Proviſo, in caſe it be in arrear, to enter and hold the Land till the Ar. 
3 rears be ſatisfied out of the Profits thereof, if the Rent be in arrear, 4 
1 Saund. 112, may recover the Poſſeſſion in an Ejectment; for this Proviſo creates an 


Raym. 135. Intereſt in the Land to anſwer the Rent; and regularly, whoever hath 


an Intereſt may demiſe the ſame to another, and conſequently the Per. 
ſon claiming under ſuch Demiſe may maintain an Ejectment; and this is | 
now a ſettled Point where the Rent is created by Grant at Common 


(4) For it Law, or by Way of Uſe; but in this Caſe there muſt be an (a) actual 


ſeems now Entry made, becauſe the Title of the Land accrues by the Grantee's | 


clearly a- Entering. FO 


a Man enters and delivers a Declaration in Behalf of the Leſſor of the Plaintiff; this is no Entry to 
avoid a Fine, unleſs an expreſs Authority was given to enter for that Purpoſe, becauſe the Entry 


muſt be purſuant to the Intention, and that was to deliver a Declaration in order to try the Plaintiff's | 
Title, and not to make any Title to the Leſſor of the Plaintiff, 1 Mod. 10. Glerk, Rowell and Phillits, Þ 


1 Saund. 319. 1 Vent. 42. | 


cr. Elia. 800. A, covenanted to ſtand ſeiſed of Land to the Value of 100 J. per Ai. 


Ne 33. Note, um, to the Uſe of himſelf for Life, and after to the Uſe of his Daugb- | 


That in theſe 


Caſes the ters, who ſhould be unmarried at the Time of his Death, till they ſeve- 


uſual Me- rally ſhould receive and levy 500 J. a- piece, the Remainder to his Son; 


thod now is, A. died the 30 Eliz. and the eldeſt Son entered 42 Elis. the eldeſt! 


SN Daughter (there being four of them) brought her Ejectment, but did not 


quity. recover the Lands, becauſe her Entry was taken, ſhe having paſſed the 


Time allowed her to enter and receive the Profits; otherwiſe ſhe might 

keep the other Daughters out of the Perception of the Profits; for if the 
eldeſt Daughter lets the Son enjoy during the Time the Profits may be 
levied, ſhe lapſes her Time, and muſt therefore have Remedy againſ 
the Son who received the Profits in her Prejudice, and cannot charge 
the Land with her Portion which is then onerated with Portions to be 
raiſed for the younger Siſters. 


Law Ejeam. The Plaintiff muſt lay the Commencement of his ſuppoſed Leaſe in hs F 
76. Declaration to have been preceding the Ouſter and Ejectment by the 

Defendant ; for tho' ſuch Ouſter be a Wrong, yet it can be no wrong to 
(6b) Leiv. 182. the Plaintiff if it was done before his Title commenced, (/) as where tie | 


Plaintiff declared on a Leaſe made the 25th of April, Anno primo Regis 


and laid the Ouſter by the Defendant to be the 26th of April, Anno Prim | 
prædict', this was held bad, becauſe it was plain the Plaintiff had no Title] 
till the 27th, and therefore that Ouſter the 26th was no Treſpaſs or In | 


Jury to him, 


1 Sid s. © $0 if the Leaſe had been made 27 April”, habend. a Diff 27 April, 
3 Med. 198. wirtute cujus the Plaintiff entered and was poſſeſſed till the Defendant 
Cro. Fac. 135, Paſtea eodem 27 die Aprilis did eject him, this is bad, becauſe the E. 


Gor 96. jectment was before the Plaintiff's Title commenced, for the Leaſe di 


cont”, not commence till 28 April. | | 


Cro. Fac. 258, But if the Leaſe be made the 27, habend. from thence forth, there the 


5 Co. 1, Ejectment may be laid the 27th, becauſe the Leaſe commences the 27h) 
and an Ejectment may be the ſame Day the Plaintiff's Title commenc® 
2 | But Þ 


* _—_ 


"I — 


173 
But the Law doth not neceſſarily oblige the Plaintiff expreſly to men- CO Fac, 311, 
tion the Day of the Ouſter, ſo it appears to be after the Term commen- l and 
ced, and before the Action brought; for where the Declaration was on SU, 
a Demiſe the 25th of March primo Regis, for three Years, by Virtue 
whereof the Plaintiff entred and was poſſeſſed, until the Defendant Po- 


ESjectment. 


— 


ftea, viz. Anno ſupradi entered and ejected him, without ſpecifying the "0 
Day of the Ejectment; this was held good in Error; the Action being | | 4 


commenced fecumͥdo Regis, and the Ejectment laid to be Primo, it was 
plain from the Declaration, the Ouſter and Ejectment was after the L 
PlaintiF's Title commenced, and before the Action brought, and con- | 0 
feſſes the Plaintiff had good Cauſe of Complaint, though he did not ſwear | | 
to the Day the Injury was done. 5 : | 80 | | 
Neither is the Plaintiff, as ic ſeems, neceſſarily obliged to alledge the 1 Rol. Rep. j 
particular Day of his Entry in the Declaration; and therefore where the 466. | | 
Plaintiff declared on a Leaſe to commence at a future Day, virtute cujus Lateb 199. = | * 
he entered, and was poſſeſſed till ejected by the Defendant; this was 
held good on a Writ of Error, becauſe it is faid he entred by Virtue of 
the Leaſe, which could not be before it commenced, for he could not. 
enter by Virtue of the Leaſe till the Leaſe commenced ; alirer if the De- 
| - claration had been Prætextu crjns he entered, for the Flaintiff might en- 
ter unJawfully, or before his Time, under a Pretence of the Leaſe. 
The Plaintiff declares in Ejectment in the Common Pleas, and after Law Cjegm. 
an Imparlance (as the Courſe of the Court is) makes a ſecond Declara- 78. 
tion, if in ſuch Calc the Plaintiff by the firſt Declaration ſhould lay the ©* n 
Ejectment and Ouſter before the Commencement of his Term, or omit 
any Matter of Subſtance in the firſt Declaration, tho' the ſecond were 
Right, and the Ouſter were laid after his Term commenced; yet the 
Plaintiff ſhall not recover, becauſe the Declaration on the Imparlance- 
Roll is the material One on which the Action is grounded, and muſt be 
ſupported by it, and the Plea-Roll is but a Recital of the other, and 
therefore ought to begin with an Alias prove pater, Cc. Oo | 
3 And tho? the Declaration in Law relates to the firſt Day of the Term, 2 Vert. 174. 
becauſe the Term is in Law conſidered as one Day, yet the Plaintiff may 1 Sid. 432. - 
declare on a Leaſe made ſome Time after the firſt Day of the Term, 
and ſhall recover thereon, but then it muſt appear to the Court that the 
Declaration was filed after the Day of the Commencement of the ſup- 
© poſed Leaſe; for otherwiſe the Plaintiff complains of an Ejectment be- 
fore he had Title; and if the Time of filing a Bill were not examinable, 
the Act of Law, which makes the Relation of Bills to the firſt Day of 
the Term, would be an Act of Injury to the Plaintiff and delay his 
Right; for then a Man ejected out of a Leaſe made in Term-time could 
not complain till Term was over. „„ 
A Declaration on a Leaſe made the 6th of May, Ann 19 of the King, Law Fje4:, 
bc. ſetting forth, that the Plaintiff was poſſeſſed q:101fque poſtea the De- 79, So. but 
tendant the 18th Day ejuſdew menſis aumo ſexto ſupradif? ejected him; vie Goth. 
+ this was objected in Arreſt of Judgment, becauſe the Ejectment, as was 
N inſiſted, was laid to be Auno ſexto, which was a Year before the Com- 
menccment of the Leaſe, that being laid to begin the 6th of May, Anno 
Jeptimo, but the Declaration was allowed to. be good by the Court, be- 
cauſe the Ejectment was laid to be 18 ejnuſtcm menſis, which could not 
be, it it were done in the ſixth Year, and therefore they rejected the 
enden | * ord Seto as inconſiſtent and void. | | 
2 | 1 ahh me. Declaration was of Leaſe 22 May, habendum a primo die Cro. Fac. 66%, 
= id Mal kor three Lears, wvirtute ci the Plaintiff entered and was poſſeſſed Rutter aud 


4%. poten, vis. eodem die & anno, the Defendant ejected him; this . 
eon a Writ of Error was 


; e 


ere the F allowed a good Declaration, though it was in- „ 
e h ue that cHdci die & aunbò muſt refer to the firſt Day of May, which 
mence- 4 the laſt Antecedent, and then the Fjectment was laid to be twenty« i 
gur þ one Days before the Leaſe was made. 
el. II. 
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 Ejectment. 


he. 


Law Ejett, 


81. 


Lac Ejectm. 


81. 


Teil. 63. 
Brady v. 
Fobnſon. 


1 Vent. 137. 


Thus where the Plainti 


* 


The Plaintiff in Ejectment declared, that whereas 7. 5. by Indenture 
the gth Day of Juze, (withour ſaying when it was made or delivered) 
did demiſe, £9. habend. a die dat. figiliationis & deliverationts iudenturd 
predifÞ, virtute ciqus the Plaintiff entred and \ 
tendant the fame Day ouſted him; it was moved in Arreſt of Judgment, 
that it was uncertain by the Declaration when the Term began, neither 
the Day of the Date nor of the Sealing and Delivery being mentioned in 
the Declaration; yet Judgment was given for the Plaintiff, becauſe after 
a Verdict it ſhall be intended not only to bear Date, but alſo to be ſealed 
and delivered the Day mentioned in the Declaration, which was the gth, 
for all Deeds are preſumed to be delivered the Day. that they bear Date 
till the contrary appear. 5 | 

But where the Limitation © 


as poſſeſſed till the De. 


f the Leaſe is altogether uncertain, the 
Plaintiff cannot recover, becauſe where the Commencement of the Leaf 
is uncertain, the Leaſe is void in it ſelf, and then the Plaintiff cannot 
have a Title; beſides that, the Court cannot poſſibly perceive whether | 
the Ejectment was before or after the Plaintiff's Title accrued, if ſuch | 
uncertain Leaſe could give kim one; otherwiſe it is where the Limitation | 
or Commencement is impoſſible ; for in ſuch Caſe the Leaſe commence, | 
from the Delivery, as if it had no Date, and then the Court may judge | 
whether the Ejectment is laid to be before or after the Commencement; | 
but there is this further Reaſon for the Difference; for the impoſſible | 

| Limitation is rejected, becauſe it. could not be Part of the Agreement | 
or Contract; but an uncertain Limitation is Part of the Contract, but | 
vitiates the whole Agreement, becauſe the Court reduces it to any Cer F 


ff declared on a Leaſe, babeid. a die datus ind 
tire predic. without mentioning an Indenture before; this was held bad 
for the Uncertainty when the Leaſe commenced, _ 


But if the Plaintiff had declared on a Demiſe to him per quodiin 


2 Keb. 796. Scriptum obligat” habend. a die Datus indent. preditt. this had been gooc E 


Law Ejelm, © 
82, 83. 


becauſe the Scriptum Obligatortum ſhall be intended an Indenture. 

The Plaintiff declared on a Leaſe of the fourth Part of a Houſe, ir 
four Parts to be divided, by Force of which he entered i Tenement 
prædict. and was poſſeſſed till the Defendant ejected him de Tenemeiti 
prædictis; this was objected in Error, that the Plaintiff laid the Outer Þ 
to be of more than by his Leaſe he had a Title to, for the Ouſter ws | 
de Tenementis prædict. which at leaſt muſt be underſtood of the whole 
Houſe, and the Leaſe was only of the fourth Part; but the Objection 
was over-ruled, becauſe de Tenementis prædict. ſhall be intended orly « F 
the fourth Part of which the Leaſe was made; beſides it was but juſt ie 
Pony recover as much as he had Title to, though he laid his Ejectmen F 
for more. | = 


Cro. Elix. Soo. The Plaintiff declared on a Demiſe the 16th Day of Jauudry, by a | 


83. 


Fr. Elis. 


0 _ 3 when the Demiſe was 
| 55 


Faw Ejeci m. Indenture dated the ſecond Day of Fanuary, without ſaying primo Di F 
berat. the Sixteenth, yet the Declaration was held good; for thougi i 
Indentures ſhall be preſumed to be delivered the Day they bare Date 
unleſs the contrary be ſhewn; and that therefore this Leaſe muſt com- 
mence the ſecond Day of Fauuary, which, if true, would be a differ" 
Leaſe from what the Plaintiff declared; yet in regard it declared on a Pe. 
miſe the Sixteenth, it muſt neceſſarily be intended that it was delisctel] 
on the Sixteenth, becauſe it cannot poſſibly be a Dcmiſe before the V*P 
livery, and therefore the Delivery muſt neceſſarily be intended the U 
the Demiſe is ſaid to have been made, and not the Day of the Date © 

the Indenture, 8 | | = 

Bur where the Plaintiff docs not make mention of any particular DIES 

made, but only in general ſays, that F. &. by 61 1 

Indenture bearing Date 1 Far. did demile to him, ſo that it doth s, 
appear by the Plaintiff's own ſhewing, when the Leaſe commenced. © 


17 EF 


5 


Law in ſuch Caſes conſtrues the Delivery to have been the Day it 
bears Date; and ſo the Declaration was held to be good, and nor void 


for the Uncertainty of the Commencement of the Leaſe, as was ob- 
jected. 


the Leaſe mentioned in the Declaration, for that is conſeſſed by the 84. 
Rule, and by that Means the Miſchief of any Variance between the 
Leaſe declared on and the Leaſe produced and proved on the Trial is 
avoided, which was a Danger the Plaintiff was expoſed to, and often 
miſcarried by the old Method of Proceeding; yet in the modern Prac- 


tice the Plaintiff muſt take Care to declare on ſuch a Leaſe as ſuits with 


his Leſſee's Title, and therefore () if there be ſeveral Leſſors, and you (+) Ce. ac. 


lay the Declaration quod Demiſerunt, you mult ſhew in them ſuch a Title 615. 


that they might Demiſe the Whole, for the Word Demiſerunt muſt be : Keb. 376. 
taken in Pleading, according to the legal Senſe it bears; and therefore if 

any of the Leſſors have not a legal Intereſt in the whole Premiſſes, he 

cannot in Law be ſaid to demiſe them, for it is only his Confirmation 


where he is not concerned in Intereſt, and therefore the Confeſſion of 


this joint Leaſe doth not help, becauſe you do not confeſs the Title by 
the Rule. | | | | 

So where the Plaintiff declared on a Leaſe made by A. and B. and it 6 Ce 14. b. 
appears on the Trial that A. was 'Tenant for Life, Remainder to B. in 35: 4. 
Fee; this on a Special Verdict was adjudged againſt the Plaintiff, be- n | 
cauſe it could not be the Leafe both of A. and B. to paſs the Land 77 gy het 
Praſeuti to the Plaintiff, for during the Life of A. it could not be his 1 Rel Res. 
Leaſe only, becauſe he was the 'Tenant in Poſſeſſion, and B.'s joining in 299. 
the Leaſe amounted only to a Confirmation, but could paſs no Intereſt 272 mr 
during the Life of A. and therefore the Allegation of the Plaintiff, that 7“ 37. 
A. and B. did demiſe, was not proved. | 


If the Plaintiff declares on a Leaſe made by A. and B. and on the 1 Show. Rep. 


Irial it appears that they are (%) Tenants in common, the Plaintiff can- 342. 


not recover; but if A. and B. had been Jointenants, a joint Leaſe to (b) and note, 


EW , | that in Caſe 
the Plaintiff had been good, and he might have declared % demiſerunt ; l 


and the Reaſon of the Difference is, that Tenants in Common are of ſe- in Common 


veral Titles; and therefore the Freehold is ſeveral; and if they be diſſei- there muſt 
Ted they ſhall be put to their ſeveral Actions; as therefore the Lands of 1 


Ouſter of one 


Tenants in Common are to be conſidered as different Eſtates depending by the other, 


upon different Titles, the Plaintiff ſhall not recover, becauſe that were to or elſe he 
allow the Plaintiff to try two ſeveral and different Titles in one Iſſue at ſhall not be 


the ſame Time; and therefore the Plaintiff to make out his Title muſt Sompelled ro 


ſnew and prove that each demiſed the Whole to him, or elfe he doth not 8 


, Ce Entry and 
prove the Declaration, whereas the Diſcovery of the Tenancy in Com- Ouſter. 


non proves the contrary ; and as they have different Titles to a Moiety E.. 39- 

only, fo they could not each of them demiſe the W hole; but Jointe- e 

nants are ſeiſed per moy & per tout, and they derive by one and the ſame 

Title, and therefore each may be ſaid to demiſe the Whole ; and as they 

mult join in an Action for any Violation of their Poſſeſſion, ſo for the 

{ame Reaſon too their Leſſee on their joint Demiſe (c), and Coparceners () That to 

ſeem to ſtand on the ſame Foundation and Reaſon, becauſe both coming avoid any 

in as one Heir, the Poſſeſſion muſt be joint as that of Jointenants. Difficulty in 
| theſe Caſes; 


the beſt Way is for Coparceners, Jointenants, and Tenants in Common, to join in a Leaſe to a third | 


Perton, and tha: Leſſee to make a Leaſe to try the Title, Law Eject. 86. 


In Tjectment the Plaintiff declared upon two Demiſes of ſeveral _ , 
Lands by ſeveral Parties, but laid only one Habendum, viz. Habendum Ed. 226; 
Teioments pr.nd:fta ſo demiſed by the aforeſaid ſeveral Parties for ſeven Moe, ad- 
Years, and ans in his Declaration, that the Defendant entered into all judged in 

25 | B R. upon 
a \Vrit of Error. Conib. 190. S. C. adjudged. 2 Vent. 214. S. C. adjudged in C. B. 


the 


Though by the Modern Practice the Plaintiff is not obliged to prove Law EjeAn 


Gardner and 


* 1 ING 


176 3 Ejettment. 


— 2 
od * 4 * 
* 


the aforcſaid Tenements & ipſum (the Plaintiff) a firma [ta prardi tie (in 
the ſingular Number) eject, expulit & amovit ; and it was afhgned for In. 
ror, that the Declaration was ill for Want of another Herd mm, for thy 
the Verdict is general, and 'tis incertain to which Demile this ſingle Ig. 
bendum relates; but the Court held, that reddendo ſingula ſingulis it wi 
well enough. _ | „ 
Raym. 463. If the Heir brings an Ejectment, and pending the Suit his Anceſtet 
dies, yet he ſhall not recover, becauſe every Man mult recover accorg. | 
ing to the Right he had at the Time of the Action brought; but durin; 
the Life-time of the Anceſtor the Ejectment was done to him only, and 
therefore to be puniſhed by the Anceſtor, for one Man cannot complain 
in a Court of Juſtice of an Injury done to another. 0 

Hard. 3 30. A Leaſe made by a Guardian to try the Title of an Infant ſeem; | 
good; for though ſuch Leafe may be voidable as to the Infant, yer a | 
Stranger cannot defeat it; and if the Leſſee ſhould not be allowed to 
maintain his Ejectment on ſuch Leaſe, the Infancy would deprive the 
Minor of that Remedy of puniſhing the Treſpaſſer, which Perſons of full 
Age are intitled to, which were to deny the Minor the common Right | 
| and Privilege of other Subjects. | : 1 
2 Co. Gt. A Man may bring an Ejectment on a joint Leaſe made by Baron and | 
Co. Fac. 332, Feme, of the Lands of the Wife, ſo the Leaſe be made by herſelf in 
ale Dads Perſon, whether it be by Parol or Indenture; for the Contracts of the 
g. % Wife relating to her own Eſtate are but voidable during the C | 

488. | 1e relating to NET o uring — Overture, 
that ſhe may have the Benefit of them after the Death of her Husband, | 

if they ſhall be for her Intereſt to confirm them ; and the Husband ought 


to join in the Leaſe, becauſe they are conſidered in the Law but as on: | * 


| Perſon, and he having, during the Coverture, an Intereſt in the Proper. | 
ty of his Wife, both muſt join, and on ſuch joint Leaſe each may te | 
{aid to demiſe the Whole, and the Leſſee may maintain his Eje&men | 
on ſuch Demiſe, becauſe during the Coverture he hath the Power of her | 
Property; and therefore all his Contracts relating to it are good during | 
his Life, becauſe his Pleaſure muſt determine her who hath reſigned he: 
| Will to him, but after his Death ſhe may avoid the Leaſe. 
Cro. Fac. 61. But if the Plaintiff declares on a joint Leaſe by Baron and Feme, and 
the Leaſe appears on the Evidence to have been executed by a thirl 
Perſon, by Virtue of a Letter of Attorney from the Husband and Wife, 
ſuch Evidence will not maintain the Declaration, becauſe ſhe cannot de- 
legate a Power to a third Perſon to act for her, who hath already de- 
volved all Power and Authority on her Husband ; and therefore the Let- 
ter of Attorney being void as to the Wife, it muſt remain as to the Hu- 
band only; and hence it hath been held, that the Leſſee might in this 
Caſe declare on that Leaſe as the Leaſe of the Husband only. 


Norman. 


f - 


(E) Of the Plea and General Jſue in Ejel⸗ 
ment. 


Law Fjefnt HE General Rule in the Iſſue in this Action is, that whatſoeref 
89 bars the Right of Entry is a Bar to the Plaintiff's Title; therefote 
the Plaintiff muſt prove Seiſin within twenty Years in himſelf or his At- 
ceſtors, or you muſt prove a Dced or. Seifin in the Perſon that has a pu. 
_ ticular Eſtate in the Land, and that you claimed within twenty N 
after the Reverſion accrued, or that you was an Infant, Feme Coretb 

Non Compos, impriſoned, or beyond the Sea, at the Time when the Tie 
accrued, b = 

5 F.ne 7 


Ejectment. | oy 1255 


Fine and Nonclaim, which take away the Entry, are good Pleas in Vide Lit. Enes 


this Action in Bar of the Plaintiff's Right of Entry. and Deſcent. 
41 ood Plea in Ejectment, as is alſo Antient Demeſne. 9 Co. 77. 
* : | | | Vetoe's Cale. k 


(h) Of the Verdict and Judgment in Ejec⸗ 


8 the Verdict is the Ground of the Judgment, it ought not to be 
entered for more Land or different Parcels than the Defendant was 
found guilty of by the Verdict; but a Variance between the Verdict and 
Judgment, occaſioned by the Miſprition or Default of the Clerk in en- 
©  rering the Judgment, is not fatal, bur hath been amended by the Court 
after a Writ of Error brought; as where the Plaintiff had Judgment 
quod recuperet Terminum of a Meſſuage and ten Acres of Land, and the 
Verdict acquitted the Defendant q the Land, here the Judgment 
was larger than the Verdict, becauſe it appeared to be the Miſpriſion of 
the Clerk, who had not purſued the Verdict, which ought to have been 
his Guide in making up the Judgment, and no Miſtake in Point of Law 
in giving the Judgment; therefore the Party ought not to ſuffer for his 
Miſpriſion, ſince the Statute of 8 I. 6. cap. 12. gives the Judges, in Af- 
firmance of their Judgment, Power to amend and reform what in their 
Diſcretion ſeems to be the Miſpriſion of the Clerks. 1 
If the Plaintiff hath a Verdict for all, the Entry of the Judgment is, N N E 


5 2 4 220. 
that the Plaintiff recuperet termintm verſus Def* de & in Tenementts pra d' Cr Elix. 144. 
& (a) quod def Capiatur. | | (a) But it 


N | 5 2 8 | EA ſeems, that 
ſince the Statute 5 © M. & MM. cap. 12. which takes away the Capias pro Fine, no Judgment of Ca- 


piatur ſnall be entered againſt the Defendant, nor any Thing in Lieu thereof, bur the Claulc ſhall be 
totally left our of the Judgment, bur then the Plaintiff is to pay the Officer in Lien ct the Fine, ſix 


Shillings and eight Pence, which is to be allowed the Plaintiff in his Coſts. Carth. 390. Linſey and 
Sir Talbot Clerk, 5 Mod. 285. S. C. | 


But if the Judgment in Ejectment be entred guod recuperet Poſſeſſionem Law Eject. 
termini preditt”, this is as well as it it had been recupertt Terminum pred”, | 
becauſe both ſignify the ſame Thing, the Poſſeſſion it ſelf being to be re- 
covered on the Habere facias Poſſeſſionem. 
And hence it is, that if the Term expires pending the Suit, the Plain- Sav. 28. 
tiff cannot recover the Poſſeſſion, becauſe the Court cannot give the 
Plaintiff Judgment for the Land, when it appears upon the Face of the | Wh 
Record, that his Title to it is determined; yet he (6) ſhall have his (5) Co. Lit. 5 \ [ 
Judgment for Damages, becauſe the Treſpaſs ſtill remained. | „ | 19 
In Ejectment againſt Baron and Feme, the Husband was acquitted yo, Car. 406. 1 
and the Wife found guilty; the Judgment was quod capiantur ; and held Mayo and | of 
 £o0od; becauſe that is only for the Fine, which the Husband muſt pay, £9295 i 
ec} bor the Wife cannot. . TS | | 
Ik the Defendant be acquitted of Part, and Judgment be entered quod Cro.Eliz. 363. 
Def. ſit quietrs guoad, Er. that Part whereof he is acquitted; this is Error, 
becauſe the Judgment in this Action is not final, as in the Writs of 


oevet Right, and the Judgment in this Action doth not protect the Defendant 
refors | irom any further Suit, but only quits againſt the Title ſet up by the 
is An" | Chaintiff in that Action; but ſince it appears that the Plaintiff's Demand 
a pu- das groumdleſs as to that Part whereof the Defendant was acquitted, 
Ya! þ the judgment as to that Part muſt be ſet down to be quod Def eat inde 
over + {70 820, the Plaintiff as to that having no farther Cauſe to detain him 
e Tie | longer in Court. | | 

Vol. II. | 25 It 

F.ne | 


1 > r 


W__ SEiöujecment. 


If one of the Defendants (a) die after a Verdict, the Plaintiff ſhi} 
(4) Roy 7 have Judgment againſt the Survivors, on his ſuggeſting the Death of one 


cither of tbe on the Roll, but then the Judgment muſt be entered as to the Perſon 


Plaintiffs or deceaſed quod Quer nil Capiat, Ec. 
Defendants | 
| makes an Abatement, vide Tit. Abatement, and Moor 469. Cro. Car. 513 — 14. 1 Fon. 401. Law Ejed. 


97—8. 


1 Hol. Rep. 14, If an Ejectment be brought againſt Baron and Feme, and the Plaintif 
Cro. Fac. 356. hath a Verdict againſt both, and before Judgment the Husband dies, 
the Plaintiff may on the Suggeſtion bave Judgment againſt. the Wife, 

not only becauſe this is a Treſpaſs committed by the Wife, and that 
therefore ſhe is puniſhable for her own Act, which is injurious to another; 

but becauſe where the Wife is found Guilty of the Ejectment, ſhe mu. 


have obtained that unlawful Poſſeſſion, either jointly with her Husband, 
and then it ſurvives, or elſe ſhe had the whole Poſſeſſion in her own | 
Right, and in either Caſe the Plaintiff may puniſh her, and recover the | 


Poſſeſſion, which is wholly in her on the Death of her Husband. 


(6) Ok the Writ of Execution: And herein, 


1. Of the Time when the Writ is to be ſued, 


o 


Ficias, 


dant in E- 
jectment dy- | | | 5 5 

ing, a Scire facias went out againſt the Tertenants of the Land, and the Writ was demurred unto; 
for that the Heir was not named, nor was it alledged that any Strangers had intruded ; but the 
Court ruled it well, for the Heir may come in as a Tertenant. 1 Sid. 317. 2 Keb. 143. but for this 
vide Cro. Car. 295, 312. Eyres and Taunton, Cro Fac. 506. 2 Brownl. 145. — Where in Ejectment there 
was Judgment againſt the Teſtator, and a Scire facias againſt the Executor, without naming him Ter- 
renant ; and it being objected, that in Ejectment the Defendant is ſuppoſed to be a Diſſeiſor, ar 
that the Lands deſcend to his Heir at Law, the Plaintiff took out a new Sire facias and amended the 
Fault. Carth. 2. — Where Judgment in Eje&ment was for two Meſſuages, and after a Year a dir 
Jacias upon it recired a Judgment of one Meſſuage only, to which Nul tiel Record being pleaded, i! 
was moved to amend it, but denied, for chere may be ſuch a Judgment; and this does nor +ppear to 
be erroneous on the Face of it. 6 Mod. 310. (c) It ſeems to have been doubred, Where 
facias lay to revive a Judgment in Ejectment after rhe Year, becanſe by the Common Law eit“! 
ly in Real Actions; and at the Time of Weſtm. 2. cap. 45. which extends it to Perſonal Actions; 


Writ of Reſtitution quia erronice emanavit. 


Term or Poſſeſſion was not recovered in this Action, but ſeems now agreed, that a Scire facias lies '0 | 
revive the Judgment in this Action after the Year, as well as in any other. 1 Sid. 351. Okey and Vis | 


cars, I Salk. 258. 


6 Med. 288. But if the Plaintiff hath a Judgment, with Stay of Execution for 1 | 


NN Rep. Year, he may, after the Year, take out his Execution without the ire 
; facias, becauſe the Delay is by Conſent of Parties, and in Favour of the 
Defendant ; and the Indulgence of the Plaintiff ſhall not turn to his Fre | 

Judice, nor ought the Defendant to be allowed any Advantage of h 

| When it appears to be done for his Advantage, and at his Inſtance. | 

1 Keb. 783 But it ſeems this Delay of Execution, being only the Compromiſe . 


6 Mod. 288. 


after the Year the Plaintiff ought to move the Court for the Scire /” 
cias, leſt the Execution ſhould be ſuſpended guia erronice emanavit at 
the Year, without the Scire facias. 


4+ | | | 9 | 


Agreement of the Parties, is never entered on the Roll; and therefote 


Vide Tit. Sci. A after Judgment the Plaintiff is intitled to, and may fue out | 

the Writ of Habere facias Poſſeſſionem'; yet it he neglects to ſue out | 
(where Execution within a Year after the Judgment, he muſt bring () a Sr Þ 
the Defen- facias, (c) as on all other Judgments, otherwiſe the Court will award a | 


[LEY 6 


forth all the Acres p 
+ leave the Execution uncertain, and conſequently not to give the Plaintiff 


* » 
* ä 8 


_—_— 


So if the Defendant brings a (a) Writ of Error, and thereby hinders 
the Plaintiff from taking his Execution within the Year; and the Plain- Gro. Eliz.a1 ö. 
tiff in Error is nonſuit, or the Judgment affirmed, the Defendant in Er- 2 1p. 471. 
ror may proceed to Execution after tne Year without a Scire facias, be- 6 5 on 
cauſe the Writ of Error was a Superſedeas to the Execution, and the . ry 
Plaintiff muſt acquieſce till he hears the Judgment above ; beſides, while deen tied up 
the Cauſe is depending on the Writ of Error, the Cauſe is ſtill ſab Ju- by an In- 
dice, whether rhe Plaintiff ſhall recover the Land, or not. | junction out 


of Chancery 

Year, he could not take out Execution after the Year without a Scire facias, becauſe tha Courts 

op do not take Notice of Chancery InjunCtions as they do of Writs of Error; beſides in that 

Caſe it had been no Breach of the Injunttion to have taken out the Execution within the Year; and 
continued it down by Vic. non miſit breve. 1 Salk. 322. 6 Mod. 388. S. C. 


5 Co. 88. 


2. How the Writ is to be executed, 


The Words of the Writ are, C habere facias Poſſeſſionem, ſo that 5 Co. 91. 6. 
there muſt be a full and actual Poſſeſſion given by Sheriff, and conſe— 1055 Eject. 
quently all Power neceſſary for this End muſt be given him; and there- 


fore if the Recovery be of a Houſe, the Sheriff may juſtify breaking 


open the Door, if he be denied Entrance by the Tenant, becauſe the 

Writ cannot be otherwiſe executed. Eres 

If the Plaintiff recovers ſeveral Meſſuages in the Poſſeſſion of different Law Eid. 
Perſons, the Sheriff muſt go to each Houſe and deliver the Poſſeſſion 195. 
thereof; and this is done by turning the Tenants out of each of the 


ö Houſes; for the Delivery of the Poſſeſſion of one Meſſuage, in the Name 


of all, is not a good Execution of the Writ, becauſe the Poſſeſſion of 


one Tenant is not the Poſſeſſion of the other, but each hath his ſeveral 
Poſſeſſion. . | k 


But it ſeems by Rolls, that if all the Meſſuages had been in Poſſeſ- 1 Rot. Ab. 


ſion of one Tenant, it had been ſufficient to give Poſſeſſion of one in the 886. 


Name of all; but without Doubt the ſureſt and beſt Way is for the She- 


riff to remove all the Tenants entirely out of each Houſe, and when the 


Poſſeſſion is quitted, to deliver it to the Plaintiff. . 


If the Sheriff turns out all Perſons he can find in the Houſe, and gives 1 Leon. 145. 
the Plaintiff, as he thinks, quiet Poſſeſſion, and after the Sheriff is gone Upton and 


there appears ſome Perſons to be lurking in the Houſe; this is no good Melli. 
Exccution, and therefore the Plaintiff ſhall have a new Habere facias Poſ- | 
* {efſionen, becauſe he never had Execution. | 


Where the Recovery is of Land, and there was more demanded than 
recovered, as ſuppoſe the Demand had been for 500 Acres, and a Ver- 
dict and Judgment only for 100 Acres, it ſeems doubtful how the Sheriff 


is to give Execution. () Rolls ſays, it's ſufficient to give the Plaintiff (5) 1 Ro. 
Poſſeſſion of two or three Acres in the Name of the Whole; and this 4# 886. 
indeed ſeems the ſafeſt Way for the Sheriff, becauſe he does at his Peril 
Exccute the Writ ; and if he gives Poſſeſſion of any Land not recovered, 


and not in the Habere facias Poſſeſſionem, he is a Treſpaſſer, and ſhall be 
puniſhed in an Action of Treſpaſs, but in regard the Habere facias is to 


Lite the Plaintiff the Benefit of his Judgment, and that cannot be done 
without an actual Poſſeſſion be given of the whole quantity, it hath 
been held by (c) others, that the Sheriff docs not diſcharge his Duty by (e) Pal. 289. 


ing one Acre in the Name of all; but he ought in ſuch Caſe to ſet 
articularly, for to have it otherwiſe would be to 


og full Benefit and Advantage of his Judgment; but rote, (d) at this (d) Law E- 


Yay 30 * Y + 5 7 Gy * . ' . . 288 
/ay the Praftice is for the Plaintiff to give the Sheriff Security to indem- Jem. 119, 


EOS | ſs im [1 . _ . * ag . 
han from the Defendant, and then the Sheriff to give Execution of 


What the Plaintiff demands; 


It 


8 z ———_— 


Ejectment. 


17-8 Rol. Rep. 


2 Keb. 245. 


2 Brownl.2 53. 
6 Mod. 27+, 


2 Brownl.216. 


Palm. 289. 


1 Keb. 479. 
Ratcliff and 


— 


If the Execution goes to the Sheriff for twenty Acres, it ſeems the 
Sheriff muſt give twenty Acres, according to the common Eſtimation of 
the County where the Lands lie. | 


z. How the Plafntiff is to be quieted, and what Relief he 
has when his Poſſeſſion is diſturbed, 


And here it is further obſervable, that this Writ of Execution is only 
returnable at the Election of the Plaintiff, and the Court, at the In. 
ſtance of the Defendant, will not direct the Writ to be returned; this 
ſeems to be left to the Choice of the Plaintiff, that he may take what; 
moſt for his Advantage, in order to have the full Benefit of his Judy. | 
ment ; and the Way to that is, to ſuffer him to renew the Execution at | 
his Pleaſure till a new Execution be had; but the Plaintiff cannot reney | 
Execution after one Habere facias is returned and filed, becauſe it then 
appears on Record, that the Plaintiff hath had the Benefit of his Suit; 
and then the new Execution is but actum agere, and conſequently ſuper. | 
fluous; and therefore the Court will not oblige the Sheriff to make any | 
Return, but at the Deſire of the Plaintiff. „„ 

If the Writ be returned by the Sheriff, though not filed, it ſeems no 
new Habere facias ſhall iſſue, becauſe when the Return is made, it be. | 
comes a Record, which the Court then becomes intitled to. 

But where the Writ is neither returned nor filed, there is then no Ad 
of Record, by which it appears to the Court that the Plaintiff hath had 
any Benefit by his Judgment; and there upon a Suggeſtion, that Vic ue 
mifit breve, the Plaintiff is intitled to a new Writ, becauſe the Omiſſion Þ 
of the Officer ſhall not turn to the Plaintiff's Delay or Prejudice, but the g 

new Writ cannot iſſue till the Return of the firſt Writ be out; becauſe þ 
till the Return be paſt 707 conſtat to the Court; but the Sheriff may do 

his Duty, and the Plaintiff thereby have the full Benefit of his Judg- Þ 
ment, and then there can be no Occaſion for a new Habere facias. | 

If the Officer be diſturbed in the Execution of the Writ, on an Afﬀidz- 
vit the Court will grant an Attachment againſt the Party, whether he be 
the Defendant or a Stranger, becauſe the Writ is the Proceſs of the Court, 
and any Diſturbance given ro the Execution of it is a Contempt to the 
Authority of the Court from whence it iſſues, and as ſuch will be pu- 

niſhed by the Court. The Proceſs is not underſtood to be executed, nor 
the Execution compleat, till the Sheriff and his Officers be gone, and the 
Plaintiff left in quiet Poſſeſſion. 

But after the Poſſeſſion given, either on the Habere facias Poſſeſſimen, | 
or Agreement of the Parties, the Law ſeems to make a Difference where F 
the Plaintiff is turned out of Poſſeſſion by the Defendant, and where by F 


a Stranger; where it is done by the Defendant himſelf, the Plaintiff may 1 


have either a new Habere facias or an Attachment, becauſe the Defen- 
dant himſelf ſhall never by his own Act keep Poſſeſſion, which the Flain- F 
tiff received from him by due Courſe of Law; but where a Strang! Þ 
turns the Plaintiff out of Poſſeſſion after the Execution fully executed, tis | 


Plaintiff is put to his new Action upon an Indictment of Forcible Entry, SY 


where the Force will be puniſhed, becauſe the Title was never tried be- 
tween the Plaintiff and the Stranger; and he may claim the Land ') } 
Title Paramount the Plaintiff, or he may come in under him, and then! 
the Recovery and Execution in the former Action ought not to hindet “ 
the Stranger from keeping that Poſſeſſion which he may have a Right” þ 
and if the Law were otherwiſe, the Plaintiff might by Virtue of a nes 
Habere facias turn out even his own Tenants, who come in after the L* þ 
cution executed; whereas the Poſſeſſion was given him only againſt tie 
Detendant in the Action, and not againſt others not Parties to the 125 | 
4 | . | 
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P Suit. 


verable at Common Law in any Real Action, except in an Aſſiſe, vide Co. Lit 257. 
2 Rel. Abr. 550. 11 Co. 51. and Tit. Damages. (4) And therefore it is ſaid, that if a Man 


lection, whether to proceed at Law or in Equity, if the Bill | 
of the meſne Profits OO TO RTE RS Lang, 


upon the Account; 


iy of the Entry laid in the Declaration. 1 Very. 105. but where a Diſſeiſo 
keeps the Poſſeſſion of Lands, ſhall in Equity account for all the meſne Pr 


ſor of the Plaintiff cannot bring an Action for th 
dhe Leſſee may; and 5 Mod, 22 2. 


Th 


Ejectment. 


* 


for an Attachment againſt Tohnſon, for ejecting one who had been put in- 
to Poſſeſſion by an Hzbere facias; but becauſe it appeared that Fohnſo;; 
claimed under an elder Judgment, the Court would not make any Rule 
in ir, becauſe it was Title againſt Title, and therefore left them to take 

ir Courſe at Law. i | 
54 he ae had Judgment in Ejectment, and by Agreement after- 5e 408. 
wards, the Defendant was to hold the Land for the Reſidue of his Law Ejis, 
Term, and held it accordingly for ſome Time; and the Plaintiff took an 113. | 
Habere facias and executes it; the Defendant moved the Court for Re- 
ſtitution on the Agreement, but the Court would not grant ir, bur left 
the Defendant to his Action on the Caſe on the Agreement, for the 
Judgment was entered abſolutely ; but if the Judgment had been entered 
with a Ceſſat executio for ſuch a Time, there, if the Plaintiff rakes Execu- 
tion within the Time, the Defendant ſhall have Reſtitution ; becauſe the 
Judgment was entered with this Limitation, that the Plaintiff ſhould not 
have the Fruit of it till ſuch a Time; but Here, how this appears to 
the Court, ſince it ſeems the Ceſſat executio is not entered on the Roll. 
The Difference ſeems to be between a Judgment by Confeſſion, and 4 
Judgment on Verdict, where the former is given with a Ceſſut execiltio; 
if the Execution be afterwards taken contrary to the Agreement, the 
Court will ſet it aſide, and lay the Attorney by the Heels; but where 
Judgment is given on Verdict, there the Verdict is the Foot and Ground 


of the judgment, and the Court will not take Notice of the ſubſequent 
Agreement of the Parties, but leave them to their Remedy. | 


"PN 4 S 


(H) Ok the Meſne P2ofits, and how to be 


retovered. 8 


Litho' in Ejectment, the Plaintiff, if he prevails, is to recover () (4) Thar 


Damages; yet the Damages that he hath ſuſtained by being kept theſe Da- 


: out of the meſne Profits, are not recoverable in this Action, becauſe it is Pages may 
never laid with a Continuando, and therefore comprehends only the Da- By 1 18 
mages ſuſtained in that particular Act of Ouſter complained of, but does 


of Inquiry, 


not extend to the meſne Profits that were taken during the whole Ouſter, bur yet a 
© fince every Act is a new Treſpaſs. on, 


on a judgment in Eje&ment quod recuteret, &r. before a Writ of Inquiry execur, £0 
© Holt Ch. Juſt ques! recaperet, Ex. before a Writ of Inquiry executed, C 


Writ of Et- 
ror will lie 
arth, 205. per 


But where a Perſon recovers in Ejectment, he may bring an Action of 


() Treſpaſs for the meſne Profits, and recover the ſame (4) from the ee 
Iime of the Defendant's Entry laid in the Declaration; and at the Trial Action Gor 
it is faid not to be neceſſary to prove any (e) Entry of the Defendant, Recovery of 
| becauſe the Defendant doth in the Rule confeſs Leaſe, Entry and Ouſter; te meine 


_ allo the Entry of the Defendant is found by the Recovery in Fjedment eee 
againſt him. „ 


t Damages, 
there being 
none reco- 

19 H. 6. 27, 28. 
is put to his E- 
and to ha ve an Account 
Poſſeſſion, and in Equity 
becauſe at Law he can recover Damages for the meſne Profits from the Time on- 
r, or one who wrongfully 
ofits during the whole Time 


he may elett to proceed in an Ejectment at Law for the 


that he has been in Poſſeſſion, vide Tit. Account. (e) Style's Pract. Reg. 242. 
e meſne Profits, unleſs he entered and was ouſted, but 


e l 
R ecovery 7 Profits where it is holden, that without an adual Entry there can be no 


Vol. II. Aa a | It 
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Thus in the Caſe of (a) Fortune and Johnſon, the Court was moved (a) Syle 318. 


vide Skin. 424. that the Leſ- 


—— PIGS —— 
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182 Ejectment. 


1 Sid. 239. 


(a) That if 
{uch Leſſee 
releaſes the 
Action, it is 


—# 


If Treſpaſs be brought for the meſne Profits, and the Action i, 
Keb. 944 brought againſt a Stranger to the former Verdict, it muſt be brought in 
the Leſſor's Name, and the Title may be ſtood upon, for there was ng 
Leaſe, and no Reaſon for an Eſtoppel ; but if it be brought againſt the 
Defendant in Ejectment in the (a) Leſſee's Name, there the Verdict ſhall | 
be concluſive Evidence, and ſhall bind the Leſſor of the Plaintiff, tho' no 
Party to the Record; and in this Caſe it is ſufficient to prove the Va. | 


a Contempt, lue of the meſne Profits, without entering into the Title. 
for which | | | ; | 
he will be committed. Skin. 247. 1 Salk. 261. 


() Of bzinging a new oz ſecond Ejectment, 


NE of the Advantages attending this Action is, that a Man may | 
have a Remedy 7ot/es quotics, in being allowed to bring as many E. 
jectments as he pleaſes, which has ſometimes proved a very great Miſ. | 
chief, but is yet without Remedy; for though it has been ſometimes at. 
tempted in Chancery, after three or four Ejectments, by a Bill of Peace, 
to eſtabliſh the prevailing Party's Title; yer it hath been always denied Þ 

to alter the Courſe of the Law, for that every Termor may have an E. 
jectment, and every new Ejectment ſuppoſes a new Demiſe; and the Þ 
_ Coſts in Ejectment are a Recompence for the Trouble and Charge w 
which the Poſſeſſor is put; but where the Suit begins in Chancery for Þ 
Relief touching pretended Incumbrances on the Title of Lands, and the Þ 
Court has ordered the Defendant to purſue an Ejectment at Law, there, 
after one or two Ejectments tried, and the Right ſettled to the Satisfic- Þ 
tion of the Court, the Court hath ordered a perpetual Injunction again: F 
the Defendant, becauſe there the Suit is firſt attached in that Court, and 
never began at Law; and ſuch precedent Incumbrances appearing to be 


fraudulent and inequitable againſt the Poſſeſſor, it is within the Compal 
of the Court to relieve againſt it. i | 


1 Sid. 379. If a Man has (Y) a Verdict in Ejectment, and Coſts taxed, and an 


(% So if the Attachment iſſues for Non- payment of the Coſts, the Defendant fl 


Plaintiff is 


bonfuit. be not bave an Ejectment againſt the Plaintiff in the ſame Court till he hat 


cannot bring paid Coſts; but he may proceed in Ejectment in (c) another Cour 


a ſecond E- without Coſts paid; the Reaſon is, becauſe the ſame Court will ſee u 
Obedience paid to their Rules before they will ſuffer the diſobedient Per 
ing the Colls ſon to proceed in a Cauſe of the ſame Kind; but another Court can 


je ment, 
without pay- 


of the firſt, take Cognizance of the Rules of a diſtant Court; but every Court c | 


1 Salk. 255. inforce Obedience to its own Rules. 
Comb. 110. 


(c) ©. for in 1 Salk. 255. H. brought an Eje ment in C. B. and at the Aſſiſes was nonſuited, a0. 
Coſts were taxed on the Nonſuit; the Plaintiff brought a new Eje ment in C. B. and a Rule WPF 
made to ſtay all Proceedings till the Colts of the Nonſuit were paid, then he brought an Ejedmel 


in B. R. and upon produeing the Rule of the Court of C. B. the ſame Rule was made in B. R. 


i Salk. 258. No new Ejectment ſhall be brought by the Defendant after Recor!) ] 
per Holt C. J. againſt him, till he has quitted the Poſſeſſion, or the Tenants have u 
torned to the Plaintiff; ſo that he be in Poſſeſſion, and the Defend 4 


OUT. 
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Elettion. 


(A) Jn what Caſes an Election is given. 
(B) To what Perſon, and therein of him that is to do 
the firſt Act, VVV 
(C) Where it ſhall be ſaid to continue, oꝛ be determined. 

(D) What ſhall be ſaid a ſufficient Election, = 


(4) Jn what Caſes an Election is given. 


F a Man grants twenty Acres, Parcel of his Manor, without any Keil. 54. 
bother Deſcription of them; yet the Grant is not void, for an Acre 2 Ce. 36. 
is a Thing (a) certain, and the Situation may be reduced to a Cer- (a) Bur if a 
tainty by the Election of the Grantee. | Man Tells 


| 5 | 1 8 201 worth 
of his Land, Parcel of a Manor; this is void, it being neither certain in it ſelf, nor reducible to & 
Certainty, for no Man is made Judge of the Value. 2 Co. 36. Keilzy. 84. | 


So if one being ſeiſed of a great Waſte (J) grants the Moiety of a ; Lo. 50 
Yard-land lying in the Waſte, without aſcertaining what Part, or the ) 29. 
ſpecial Name of the Land, or how bounded ; this may be reduced to a % %86. 
Certainty by the Election of the Grantee ; but it is otherwiſe in the Caſe 89 
of the King's Grant, for there can be no Election in his Caſe; and there- of 10 acres 

_ — . . . ; 7 
fore the Grant is void for Incertainty. make a 

. %%% ne a 2 . 21 Feoffment of 
eighteen, without any Deſcriprion of their Situation, Sc. it is void, and no Election can reduce it 
co a Certainty, becauſe a Feoftment with Livery cannot operate in Futuro. 1 Ro). Abr. 725. N. Bendl. 
14S. 1 And. 11. Hob. 174. Moor 181. S. C. & vid. Tit. Feoffment. | | 


So if a Man levies a Fine come ceo que il ad de Son done of an Houſe 
and an hundred Acres of Land in D. where he hath there an Houſe ang “ Nel. Abr. 
118 Acres, (c) the Conuſee may elect which 100 Acres he will have, CY Mb 


* . . . . 5 . * 8 5 
(4) for the Election is given to him (e) by the Fine. 185 8 © 4 
: | F | N. Dyer 280. 
Margine S. P. (d) That Ceftui que Uſe ſhall have it. Moor 102. pl. 247, 602. pl. $32. adjudged, 
— Where the Deviſce of two Acres not aſcertained ſhall have the Election. N. D 


2 . | 'yer 280. Margine 3 
Upon a Covenant, in Conſideration of Marriage, to ſtand ſeiſed of ſo much Land as ſhall be of the 


yearly Value of forty Marks; ir hath been a Queſtion, whether they, to whom the Aſſurance was 
made, might enter into any Part of the Land of the Value of forty Marks, at their Election, and 
told the ſame in Severalty; or if they ſhall be only Tenants in Common with the other; and 'whe- 
ther they may chuſe one Acre in one Place, and one Acre in another; and ſo through the Whole 
Land where they pleaſe. 3 Leon. 27. & wide Kelw. 84. Dyer 280. 1 Rol. Rep. 187. Lit. Rep. 218. 


(e) Bar if the Canuſee renders it back to the Conuſor for certain Years, the Conulor hath ic Ele- 
on given him, which hundred Acres he will have, and he may ele&. 1 Rol. Abr. 725, 


If a Man grants 600 Cords of Wood out of a large Wood, the Gran- 5 C0. 24. 
tee hath Election to take them, when, and in what Part of the Wood he One's 
vieaſes, without any Appointment of the Grantor, and conſequently may erp 


© Elle 8 19. 
May zz. Moor 691, S. C. 1 Fon, 276. S. C. cited, Hob. 174. like Point. 


aſſigu 


=. Election, 


aſſign his Intereſt in them to à third Perſon, and he fhall have the like | 


Election. 5 3 
5 Co.24.in But if one grants to me 1000 Cords of Wood, to be taken at my B. 


Palmers lection, and the Grantor or a Stranger cuts down Part of the Wood,! 
Caſe, can take no Part of that which is cut down, but muft ſupply my ſelf out 


of the Reſidue ſtill remaining. 
1 Vent. 271. But if A. covenants with B. that he ſhall have twenty of the beſt Tree 
Motteram in the Wood of A. to be taken at the Election of B. within ſuch a Time; 
and folly. :'tis a Breach of the Covenant in A. to cut down any Trees within that 


© by whe Time, becauſe the Latitude of Election which B. had is thereby a. 


Report of bridged. 
which 4. 


eee twenty of his beſt Trees, Sc. and adjudged the Grantor eduld not take any in the men 


ime, at leaſt without Requeſt to the Grantee to make his Election; and fo it was not like Palmer, | 


Caſe, for that being only of ſo many Loads of Wood, it was ſufficient if fo many were left for the | 


Grantec. | 


2 Rol. Abr. If Rent be reſerved payable at the Church of S or P. upon Cond; | 


428. bur for tion, Oc. the Leſſee hath his Election to pay it at either Place; and * 3 


this vide Head 


of Ran therefore to take Advantage of the Condition, the Leſſor muſt demand 


nant to pay it. 


8 5 5 7 * i 2 * 8 — 


(B) To what Perſon, and therein of him that 


is to do the firſt Act. 


Co. Lit. 145. II is laid down as a General Rule, that in Caſe an Election is given of 
2 Co. 37. a J two ſeveral Things, he that is the firſt Agent, and which ought to & | 


fame Rule. the firſt Act, ſhall have the Election. 
05. Lit. 145. . As if a Man grants a Rent of 20 5. or a Robe to one and his Hein, 
the Grantor ſhall have the Election, for he is the firſt Agent by Pay. 
ment of one or Delivery of the other. * = Te | 
Co. Lit. 145 . So if a Man makes a Leaſe, rendring a Rent or Robe, the Leſſe 
| ſhall have the Election. | 8 
Co. Lit. 145. a. But if I contract with you to pay you a Robe, or twenty Shillings, at 
| Eaſter, you may, after the Feaſt, bring Debt for the one or the other. 
1 Rol. Abr. So if a Man leaſes Lands for Years, reſerving weekly nine Quarters df 
125. Deny Wheat, or the Value thereof, as it ſhall then be ſold in the Market of #/ 


and Parnel/. if the Leſſee pays neither of theſe at the Time appointed, the Leſlr z 


may have his Action, at his Election, for the Wheat only; for thoug| 


the Leſſee might have paid any of them, at his Election, at the Day; Þ . 


yet after the Pay, the Law gives the Election to the Leſſor. 


00. Lit. 145. If A. gives one of his Horſes in his Stable to B. B. hath the Election | . 


Moor 82. 


8 which Horſe to take, for he is the firſt Agent by taking the Horſe. 


If one grants to another twenty Loads of Maple to be taken in hi 


Co Lit. 145. 4. Wood of D. there the Grantee ſhall have the Election; for he ought to E 


do the firſt Act, viz. fell and take the ſame. 


1 Leon. 268, If one ſeiſed in Fee of a Manor aliens the Manor, except one Clole 
Sir Thomas called N. Part of the Manor, and there are two Cloſes called N. which 


Lee's Cale. are Part of the Manor, and one contains nine Acres, and the other but 

three Acres, the Alienee ſhall Hot chuſe which of the ſaid Cloſes he wil] 

| _ — the Alienor ſhall have the Election, which of the ſaid Clos 

hall pals. b 3 — — | „ 

Moor 72. If I have three Daughters, and I covenant that J. S. ſhall diſpoſe of F 
pl. 197. one of them in Marriage, it is at my Election of which, and after Re- 
Dalſ. z. S. C. queſt, I am bound to deliver her to him. | | i 

| > | 


nen F » 


it in ſuch Places, where by his own Agreement he has permitted the Te. | 


* 8 7 


EN 


* 4 


> Iitereſt in them, and no expreſs Election limited. 1 Rol. Abr. 72 


(ad) For if he ſhouid, he ſhould take as a Purchaſer, where na 
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44 


at Micſimmder and Chrifrias, or to Pay him or his Heirs, at any of the . 
ſaid Feaſts 1507. the Obligor hath Election to pay the 12/7. or the 150/. ;ddeock 
but he ought to continue the Payment of the 127. annually, until he © 
pays the 1504. though he may at any Time determine the Payment of 
the 12 J. by Payment of the 150 J. | * | 
If 4 covenants with B. that A. or his Son C. or either of them, ſhall » Std. 104. 


” york with B. at the Grinding and Poliſhing of Glaſs, B. paying to cach _ Nele 
. 5 5 n . . - $ 1 ( "Ve 
bf them ſo much, Ec. and B. requeſts C. ro work with hint, r it He. 


5 HY CE Cs ON hg „ Adjudged. 
doth not, the Covenant is broke, for B. had the Election to require both, 


or any of them to work with him. 


In Debt on an Obligation, that if a Ship put to Sea, and either the 1 Lev. 54, 56. 
> Goods or the Obligor come ſafe, he ſhould pay ſuch a Sum over and a— Sager wy 
pbove the Uſe allowed by the Statute; the Defendant plcads, that the de aa 


5 | | 4 | wy | | judge 
Obligor died before he returned, and inſiſted, that he, as his Fxecutor, “ 5* 
had an Election to pay at which of the Contingencies he pleifed, and 

that therefore the Teſtator never returning, no Action accrued ; but it 

* was reſolved, that the Payment ſhould ariſe on either of the Contingen- 
Cies; and that this being agreeable to the Intention of the Parties, the 
Law ſupplies the Words, s Hou firſt bapper. 

- — — — 1 

(CC) Where the Election ſhall be faid to conti⸗ 

- nuc, 92 be determined. 

5 T7HERE the Things granted are annual, and to have Continu— Co.Lit. 145 4. 
5 ance, the Election (where the Law gives it him) remains to the 2 Co. 37. 


= Grantor, as well after the Day as before, otherwiſe when to be pertorm- * 55: 
= ed Unica vice. e | 


As if I grant to another for Life an Annuity or Robe at Ear, and Co. Lit. 145. a. 


Reto. 78. 


or a Pair of 
of them; for 
(b) fol 152. 


5 
bv 


Co. Lit. 145 4. 
2 Co. 37. 4. 


in the Life-time of the Parties; and the (d) Heir or Executor cannot Sani Rule. 


= make the Election. 


Þ | (c) When E- 


5 | | 8 lection 
= creates the Intercſt, nothing paſſes till Election. Hob, 174. — As if a Man grants one of his Horſes 


in his Stable, the Election muſt be made in the Time of the Parties. Co. Lit. 145. — But if a Man 


gives one of his Horſes to 4. and E. and after 4. dies, yet E. may elect ; dbecauſe tiris was a Thing 1n 


1 N 5. — But if a Man gives one of hi; 
Horſes to be elected by A. and B. if A. dies before Election, B. cannot ele&. 1 Rol. Abr 725—6. 


1 med only by Way of Limitation. 
I Leon, 254. 1 


5. 
r 


But where an Eſtate or Intereſt paſſes immediately to the Feoffee, Ce. Lit. 14 5- 


; = Lonee, or Grantee, there the Election may be made by them, or their 20 3% 
EZ Heirs or Executors, . | 2 | 


2 7. 4. 
Same Mule. 


Vol. II. 2 B h b Mben 


S 


e 


Election, | „„ 


If an Obligation be eonditioned to pay B. or his Heirs, annually 12 J. co Fac. 594- 


| Rowland Hey- 


0 Election. 


Co.Lit.145.4 When one and the ſame Thing paſſeth to the Donee or Grantee, and 
the Donee or Grantee hath Election in what Manner or Degree he will 
take this; there the Intereſt paſſeth immediately, and the, Party, his 

Heirs or Executors, may make Election when they will. 
2 Co. 35. Sir If A. being ſeiſed in Fee of a Manor, Part in Demeſne, and Part in à 
erg IOes Leaſe for Vears, rendring Rent, and Part in Copyhold, in Conſideration 
> And. 102. of a Sum of Money, by Indenture grants, bargains, and ſells it to B. to 


S. C. adjudg- hold for ſeventeen Years from the Death of A. and after A. covenants to 


ed, ſtand ſeiſed thereof to the Uſe of himſelf and the Heirs of his Body, = 
113.135 oo and dies, and B. enters; (a) he may elect whether he will take by the ö 


cited, Common Law, or by Bargain and Sale, for A. had Power to paſs it either 
(4) A Bar- Way; and if he ſhould be obliged to take by Demiſe at Common Lay, 
gain and Sale then B. would loſe the Rents reſerved upon the Leaſes for Vears for 
2 ag „ Want of an Attornment; and it was alſo held, that this Election re. 
and at the mained notwithſtanding the Alteration of the Eſtate by the ſecond In- 


ſame Time denture, and the Death of the Leſſor. 
the Bar- | 5 = | | | | 
gainor levies a Fine to the Bargainee, he may eleCt to take by one or the other. 4 Co. 72. a. and for 
this vide 3 Leon. 16. 2 And. 161. | | | 8 | 


1 Rol. Abr. If a Man levies a Fine come ceo, Sc. of an Houſe and 100 Acres of 


725. Land in D. (where he hath there 118 Acres) and the Conuſee render 
to the Conuſor for 100 Vears, and after the Conuſor dies, his Executor 
may elect which of the 100 Acres he will have, becauſe this was a Thing 
in Intereſt in the Teſtator. N = 


Hard. 381. There was a Compoſition between the Prebend of 4. and the Abbot 1 


e _ and Convent of B. that the Prebend of A. and his Succeſſors, for al 


Marel. Time to come, ſhould have their Election yearly, either to receive Tithes 
in Kind of Corn or Grain ariſing within certain Lands of the Abbey, or 


elſe to receive five Marks to be paid by the ſaid Abbot and Convent in | 


Lieu thereof; ſo as ſuch Election was notified to the Abbor, or any of 

the Monks or Porter of the Abbey, Sc. and the Lands came to the King 

by the 31ſt of H. 8. and from him to the Defendant, and the Prebendaiy 

came to the King by the 1ſt of Edw. 6. of Chanteries, Cc. and from 

him to the Plaintiff ;- upon admitting the Compoſition good, jt was ad- 

judged that the Power of Election was gone, becauſe it cannot now be 

| made, according to the Compoſition; but in this Caſe it was ſaid by 
(„) Which Hale Ch. Baron, that in one (Y) Southwell's Caſe, in 44 Elig. where an 
any in Foph Abbot had a Quantity of Wood, to be taken yearly in ſuch a Wood, 0 
a Sum of Money at his Election; it was held the Election was transfr: 

| red to the King by the Statute of Diſſolution of Monaſteries. 

Co. Lit. 145. a. If one enfeoffs another of two Acres, to hold the one for Life, and 
23 37 4. the other in Tail, and he before Election makes a Feoffment of both ; in 
1 85 this Caſe the Feoffor ſhall enter into which of them he will, for the Fc 


* 


fee, by this wrongful Act, hath loſt his Election. 


) What ſhall be ſaid a ſufficient Electon 


a 4 J* a Man gives two Acres to another, to hold the one for Life and it . 


1 other in Fee, and the Donee after makes a Feoffment of one Act, 
Fr (c) this is an Election to have the Fee in that. 3 | 
) That —— | Dh | | 


when one who is both Executor and Deviſee enters generally, without Claim or Demonſtration of E 3 


lection, that he ſhall have the Thing deviſed, as Execuror, which is his firſt and general Aut horn 
10 Co. 47. b. S vide Ploav. 520, Cro. Elix. 223. 2 Co. 37. 6. SET 
I | 
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Erroz. 


If a Man leaſes two Acres for Life, the Remainder of one Acre in Plow. 6. 
25 : 85 
Pee, and after licenſes the Leſſee to cut Trees in one Acre; this is an E- * Rot. Abr. 


187 


720. 


Jection that he ſhall have the Fee in the other Acre. 


When the Election is given to ſeveral Perſons there, the (a) firſt Elec- . Lit. 4 55 
tion made by any of the Perſons ſhall ſtand. 2 Co. 37. a. 
lame Rule. 

er. Moor 102.7 


(a) Where an Election made by Tenant for Life ſhall bind him in Remaind 


As if a Man leaſes two Acres to A. for Life, the Remainder of one 2 Co. 36. 6. 
Acre to BR. and of the other Acre to C. B. or C. may elect which of the 
Acres they will have, and the firſt Election by one binds the other. 


Erroz. 


Writ of Error is (C) a Commiſſion to Judges of a Superior _ 
Court, by which they are authorized to examine the Record, 28 . 
upon which a Judgment was given in an Inferior Court, and from an- 
on ſuch Examination to affirm or reverſe the ſame, according 
to Law. | © 


other Writ 
or A A ION. 


h | | 2 | FE Es Fenk. Rep. 29. 
2 Int. 40. Telv. 209. — But yet if by the Writ of Error the Plaintiff therein may recover, or be 


reltored to any Thing, it may be releaſed by the Name of an Action. Co. Lit. 288. ). — In a Wrir 
of Error to reverſe a Fine as Coulin and Heir of the Conuſor, it need not be ſhewed in the Writ of 


Error, how he is Couſin ; for it is but a Commiſſion to examine Errors 


ugh „and needs not ſuch Certain- 
ty as other Writs. Cro. Fac. 160. | | 


This Writ lies where a Man is grieved by any Error in the Founda- Ce Lit. 289. b. 
tion, Proceeding, Judgment, or Execution of a Suit. 


But for tlie better Underſtanding hereof; I ſhall conſider, 
(A) In what Caſes a TWirit of Erroz will lie: And herein, 


1. In what Caſes a Writ of Error is the pro 
be relieved againſt an erroneous Judgment. 
2, On what Judgments a Writ of Error will lie. | 
3. In what Court the Judgment muſt be given on which a 
Writ of Error will lie. | 


per Remedy to 


D) Who may bring a Writ of Erro!, and againfl 
whom, and therein ok the ,Perſons neceſſary to be 
made Parties thereto, FTF 

(C) Of the Time of bꝛinging a Mrit of Erroꝛ. 

(D) Ok the Manner of bringing it: And herein, 


1. Of 
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. 15 : ; 
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1: Of the Form of the Writ, and where the Record ſhall tv 
ſaid to be removed. = 

2. What is neceſſary to be removed, and herein of removing 
the Record, or a Tranſcript. 


) Of alledging Diminution and granting a Ge 
(F) Of the scire Facias. | 1 
(G) Of the Pꝛoceedings after the Recoꝛd removed, and 

herein of the Abatement ok the Writ ok Erroz, 7 
(H) How far the TUrit of Erroz is a Superſedeas. 
(1) To what Court a crit of Erroz lies: And herein, 


1. Of Writs of Error into pan 
2. Of Writs of Error into the Exchequer- Chamber. 
3. Of reverſing Judgments in the Court of Exchequer, 
4. Of Writs of Error into the King's Bench. * 
1 Of Writs of Error into the Common Pleas and other In- 1 : 
ferior Courts. 3. 
6. Where a Writ of Error lies in the ſame Court in which 
the Record 1 oy | 2 . 


00 Of aſſigning Erroꝛs: And herein, . 


1. Of the Manner of aſſigning Errors. 

2. Of aſſigning Errors in Fact and in Law. 
3. Of aſſigning that for Error which appears contrary to the | T - 
' Record, N | 
4. Of aſſigning that for Error which is for the Party's Ad. 

vantage. | 

85 Where the Matter aſſigned for Error is aided by the » | 1 

pearance of the Party, and in not being taken Advantag | > 
of in proper 'Time. - 

6. Where Matters which might * aſſigned for Error are at 
ed by a Relcaſe, and the Conſent of Parties, 


1 : | 


(L) Mhat Defence the Defendant in Erroz may mak, 
and therein of Pleading a Releaſe. '% 
(M) Of the Judgment to be given on the crit «| T 
Err 02: : And herein, 5 

1. Where on a Writ of 1 Part only, or r the whole Ju 


ment ſhall be reverſed. 3 
2. What Judgment ſhall be given on tho Reverſal of te 7 


firſt. ; . 
. To what the Parties ſhall be reſtored on the Reverſal d 1 
the firſt nN 1 
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_Erroz, 


Y Jn what Caſes a Writ of Erroz will lie: 


Rae 


And herein, 


I. Jn what Caſes a Writ of Erro2 is the p2oper Remedy 1 
= to be relieved azainf an erroncous Judgment. 


; 1 . : | \ 
7 Egularly an erroneous Judgment given in a Court of Record can | | 
(7) only be reverſed by Writ of Error. | (a) When a — 
| Rs 8 | --- Süthie 1s. | | iT 
erroneouſly acknowledged, as before one that has nb Authority, or if a Statute Merchant hath but | 
one Seal, C. an Audita Qrerela lies, and not a Writ of Error; bur if a Statute is well aeknowledg— | 1 
ed, and the Execution erroneous, a Writ of Error lies. Cro. Eliz. 233, 810. Owen 142. Dyer 1 A 
51. 2. 1 Leon. 233. A Judgment in a Copyhold Court reverſed upon Petition to the Lord, and | 
the Party reſtored to his Damages by Audita Querela, 4 Co. 30. b. — Where the Fact aſſigned for Er- 
For is in the Suggeſtion of the Writ it lelf, and not in any of the Proccedings in the Cauſe, no Writ 
of Error lies, but the Party muſt bring an Audita Querela. Carth. 282. 4 Mod. 314. 1 Salk. 262, but 
for this vide Tit, Audita Querela. | RD 


Therefore if the Tenant in a Cui in vita dies ſeiſed (b) pending the 28 A 13. 
Writ, and after Judgment is given againſt him, which is erroneous, and 1 Rel Abr. 
after the Recoveror ſues Execution againſt the Heir, and he brings an 745 * C. 
= Aﬀiſe, he ſhall not avoid this Judgment againſt his Father, by ſaying, 5 1.4 242. 
that his Father died pending the Writ; tor the Judgment is not void, (4) So if in 
but only voidable. | 7 5 Ejectment 
x | . ; 1 1 . EE the Defen- 

2 dant had died after Verdict and before Judgment, his Heir could not avoid the Judgment bur by 
= Writ of Error. 1 Rol. Abr. 742. But — mote, that this is aided by 16 & 17 Car. 2. and cannot be 
taken Advantage of on a Writ of Error; for which vide Tit. Amendment. | | 


In an Action upon the Caſe, if the Plaintiff be nonſuit, and after it is 1 Rel. Abr. 
entered, that he Reliquit attionem ſuam, & fatetur ſe nolle ulterius proſegui, 14* Cole and 
l {ts afſeſſ; itt 1 Lawe ud- 
upon which Coſts are aſſeſſed, though it be admitted, that this Judgment 


s | i CE 3 . judped, 
a = is erroneous, becauſe this is not any Nonſuit, as it is entered; yet in au 5 
| = Action of Debt for the Coſts, the Defendant ſhall not avoid it by Plea 
without a Writ of Error; for it is a 


: Judgment de fads not void, but 
only voidable by Writ of Error. 


If a Man recovers againſt the Principal, and ſues a Scire facias againſt , „,, 

1 . 8 88 . 7 COERCE | Rol. Abr. 
the Bail, they cannot ſay the Principal died before the Judgment, and 542. 
(c) fo avoid the Judgment by Plea, for it is againſt the Record. Cre. Eliz. 199. 


© . | | | 8 a 
1 Leen. 101. S. C. (c) But it is a good Plea by Way of Excuſe for not bringing in the Body, but not 
to avoid the Judgment, being a Record, wh | 


f mer ich mutt be avoided by Writ of Error. 2 Mod. 308. &. 
| wide Godb. 377. and Tit. Bail in Civil Cauſes, | | | | f 
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: it a Fine js levied without an Original, or of more than is contained , Inft. 513. 
in the Original, it is not void, but only voidable by Wrir of Error. but for re- 
; | | . | verſing erro- 
and Recoveries, 


| 
a 
N 


neous Fines and Recoveries, vide Head of Fixes 

= I? an Infant ſuffers a Common Recovery, in which he comes in as 1 Rol. Abr. 

douche in his proper Perſon, and not by Attorney or Guardian; tho? 74; 3. 

ll ct this ſhall not bind him, but that he may in a Writ of Error avoid it, . 
= becauſe it is Error in Law ; yet at his full Age he cannot enter into the Head of In- 

Land, and avoid it by his Entry, before he has reverſed it in a Writ of farts. 

rror, becauſe he himſelf is privy to the Judgment, and may reverſe it 


E Wi ſuch Means, and he is not a Stranger to the Judgment; for judg— 
Ji LE ments ou 1 


"ES: ght not to be ſubverted by Matter 77 Pais, without Matter of 
1 ecord, as a Recognizance or Finc by an Infant where he appears by At- 
torney, and not by Guardian. 
By ol. IT. „ If 


3 Co. 5. 4. If A. levies a Fine to B. who grants and renders to A. and his Vife, 


and the Heirs of the Body of A. this is not void as to the Wife, thoug! 
ſhe is no Party to the Original, but only voidable by Writ of Error. 
> Hawk, P. C. By the Practice of the Court of (a) Common Pleas, a Defendant 


458-9. coming in by Capias Utlagatim the fame Term in which an Exigent js re. 
1 Rol. Abr. turnable, may avoid the Outlawry without Writ of Error, by thewing 
742.3. that he purchaſed a Superſedeas out of the ſame Court, and dclivered i; 


(a) But whe- | i ; 
27 an Out- to the Sheriff before the Qnizto exactus, Ec. or by ſhewing any other 


lawry on th: Matter apparent on Record, which makes the Outlawry erroneous, 35 
Crown Sie the Want of an Original, or the Omiſſion of Proceſs, or Want of Form 
er e Bs in a Writ of Proclamation, &. or a Return by a Perſon appearing not 

jp" to be Sheriff, or a Variance between the Original and Exigent, or other 


be reverſed 45 
in the ſame Proceſs, or the Want of ſuch Addition as required by 1 U. F. 


or different | 3 5 
Term with a Writ of Error, vide 2 Hawk, P. C. 459. and Tit. Outlawry. 


= N — 


3 Inſt. 214. Tf one be attamted upon an erroneous Indictment, he cannot be re. 
lieved but by Writ of Error, for the Judgment being 994 /u/pendaty, 
Sc. which is the Judgment of Law due for the Offence, it muſt be pre. | 
ſumed to have been given, for that he was guilty of the Offence ; but 
Judgment of Acquittal is given upon fuch Indictment, the King ned! 
bring no Writ of Error; but the Offender may be newly in gisted, for 
the Judgment being od eat ſine die, &c. may be given as well for the 
Inſufficiency of the Indictment as for the Party's Innocence. 


3 Inſt. 231. Alſo any Judgment whatſoever, given by Perſons who had no poo! | 
Hawk. F. C. Commiſſion to proceed againſt the Perſon condemned, may be fallthe, f 
459. by ſhewing the ſpecial Matter, without Writ of Error, becauſe it is (!) | 


(6) A Judg- void; as where a Commiſſion authorizes to proceed on an Indictment u. 


l h ; 3 * 
Marſpalſea, ken before A. B. C. and twelve others, and by Colour thereof the Com- & 
where none miſfioners proceed on an Indictment taken before eight Perſons only, 1 


of the Par- 


ties were of the King's Hoſtel, was void, and being coram non judice might be avoided by Plea, 10 (. 3 1 a 
77. a. I Brownl. 24. & vide 1 Lev. 23, 204, 234 —Yet a Writ of Error allo lies to reverſe ſub MM = 
Judgment. Cro. Elix. 502. 6 Co. 20, 1 Rol. Abr. 744. Sav. 36. 2 Fon. 209. PÞ . 
6 Co. 5. 4. If one is attainted of Felony, and after by Relation of a General b. 
( so ifa don, the Felony is pardoned, he ſhall be diſcharged, (c) for he hath ! : 
A Fine impo- Remedy by Writ of Error, or otherwiſe, to reverſe the Attainder. = ” 


ied in a Leet | | 
be unreaſonable, or againſt Law, as joint, where it ſhould be ſeveral, it may be avoided by Plea at 
judgment of rhe Court in which the Suit is depending, for there is no other Remedy, 11 Ca 4. 
| Godfry's Caſe reſol ved. 1 Rol. Rep. 75. 5. C. & vide 2 Mod. 219, 


2 Mod. 3o8. In Debt upon a Bond againſt an Adminiſtrator, if he pleads a July | P. 
Vandal s ment recovered againſt the Inteſtate, and that he hath ee Aſſets m_— 
Caſe, EP vide 2 
aug h. 94. 


Se. the Plaintiff may reply, that an Action was brought againſt the l: 
teſtate, and that he died before the Judgment; and that after his Det 
Judgment was given; for being a Stranger to the Judgment, he c 
| | neither bring Error nor Deceit, and has no Way to avoid it but by Plea. Þ > 
Dre. Fliz.489, If a Man is found guilty upon an Indictment of Felony, and pas, 

| his Clergy, and it is allowed him, and he is burnt in the Hand, he ar Þ . 

x not avoid this by Writ of Error, becauſe he is convicted only, and 1 . 1 
attainted; but the Record being removed by Certiorari into the Crovi Þ © 

Office, if there be a Fault in the Indictment, it may be diſcharged, * þÞ © 

Reſtitution awarded to the Party of his Goods ſeiſed for that Cauſe. _ Þ © 

Eau 433! If a Man had been indicted upon the Statute of 3 Foc. 1. cg 4 LE 

3 abſenting from his Pariſh-Church, and thereupon - Proclamations l= 

been made, that he ſhould render his Body, Sc. which not being dete 

he had been convicted according to that Statute, yer no Writ of Et 
would have lain thereupon; for by the Statute, aiter 7rociamat! i 
made, and the Default recorded, the ſame was a Conviction of the Cr S. 
I 46-8 
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ſence, as if the Statute gave Proceſs for the Forfeiture; and if there was 
a Fault in the Record, the Party's Remedy was in the Exchequer to 
quaſh it there. | 


By the Common Law, in favorem vitæ, an Outlawry of Treaſon or Co. Lit. 259. - 


Felony might be avoided by Plea, that the Defendant was in Priſon, of 2? OSS 65 
in the King's Service beyond the Sea, Sc. at the Time of the Outlawry “ 
pronounced againſt him; but it ſeems that no Outlawry for any other 
Crime againſt a Party rightly deſcribed can be avoided by the Plea of 
any Matter of Fact whatſoever. þ 55 f | 
One who purchaſes Land of a Perſon who afterwards is outlawed of Hawk, P. c 
Felony, or condemned upon his own Confeſſion, may falſify the Record, 459. 
not O iy as to the Time wherein the Felony is ſuppoſed to have been 
” committed, bur alſo as to the Point of the Offence ; but where a Man 1s 
found guilty by Verdict, a Purchaſer cannot falſify any more than the 
Party, as to the Point of the Offence, but only as to the Time. 


it lies on & 


| | | Judgment 

No Writ of Error can be brought but on a Judgment, or an Award in given on a 
Nature of a Judgment, for the Words of the Writ are, 5 Judicium red- neg wh gn 
tu ſit, Sec. | | | 5 | 88 4 

It the Plaintiff be (5) Nonſuit at the Ny prizvs, upon which Coſts £3. 

are taxed by the ſame Jury, by the Statutes H. 8. Fac. 1. and Judgment : 4 ea 
given for them againſt the Plaintiff, the Plaintiff may have a Writ of Er- ( A Man 
ror upon (c) this Judgment. e 


; 2. On (a) what Judgments a Writ ok Erro2 will lie. (©) Vherbe? 


may athon 

TT | Errors in 
> Law or Fact, upon a Judgment given againſt him by Default. 19 / 8. 1 Rol. Abr. 75. S. C. 
c How upon a Bill of Exceptions, vide 2 Inſt. 427. and Tit. Bills of Exception. | 


; If a Man brings a Writ of falſe Judgment in the Common Pleas, upon 1 Rol. dir. 
aa Judgment given in Antient Demeſne, and reverſes the Judgment there, 747 

a \ritof Error lies upon this Judgment, for this is a Matter of Record. 
If a Man is indicted: for Felony, and thereupon a Capias and Exigent 
js awarded, but he dies before any Attainder, his Adminiſtrators may 1 C, 41 6. 
have Error upon this Award of the Exigent, becauſe by the Award of cited from 


. 3 h the 18 H. 7. 
"| the Exigent his Goods were forfeited ; and this is ad grave Dammum, Gc. Rot. z. . 
tho' the Principal Judgment can never be given. | Eaton's Caſe, 
\| 3 | Foes | Cro. Fac. 3 57. 
0 1 | | | 1 Rol. Rep. $5. S. C. cited. 


| If one be ontlawed upon an Indictment of Treaſon, Felony, or Treſ- 3 Inſt. 31. 

m paſs, but the Proceſs and Order preſcribed by the Statutes of 6 H. 8. | 

0 cap. 4. and 8 H. 6. cap. 10. are not obſerved, the Outlawry may be re- 

b. verſed by Writ of Error, which (d) cx merito Fuſtitiæ ought to be (d) Upon « 
4 | L granted. 7 | | _ Cale ſtated 


OS 


5 | | | and referred 
cy do all the Judges, it was holden by ten of them, that Writs of Error were ex Debito Fuſtitis, and nor 
el, ex mera gratia, except in Treaſon and Felony ; but Price and Smith held, that the Subject could not of 


WT Right demand them in any criminal Caſe. 2 Salk. 504. but for this vide 1 Rol. Rep. 175. 


3 Bul 

=” £ / 3 Bulſt. 71. 
| 2 Leon. 194. 1 Sid. 69. — And note, that as the Law is now ſettled, a Perſon attainted of Treaſon or 
Cal = Felony, betore he can have a Writ of Error to reverſe his Attainder, muſt aſſign his Errors, and 
Do. = thereupon have Leave from the Court to proſecute his Writ of Error. 2 Hawk. P. C. 461. — aAlſo no 
WI. 3 Writ of Error for the Reverſal of an Artainder of Treaſon or Felony is to be allowed without an ex- 
= 7 Warrant from the King, or the Conſent of the Attorney General. 3 Mod. 42. 1 Sid. 69. 2 Hawk. 

13 C. 461. x 


A Wrir of Error lies to reverſe an Attainder of High Treaſon, though 3 I. 215, 
ſome have held the contrary, by Reaſon" of 33 11.8. cap. 20. that every © ny” 
Attainder of Treaſon by the Common Law ſhould be as effectual as if b 3 
Authority of Parliament; for the Statute is to he intended of lawful Al“. 
tainders by due Courſe of Law, and net of erroneous or void Attainders, 
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and ſo it was held in a Parliament held the 28 Fiz. when it was enactei 
that no Attainder of High Treaſon, where the Party was executed for 
the ſame, ſhould be avoided by Plea or Error; but th's Act extended 


only to Attainders before that Time, where the Party had been execy. | 


ted, not to Attainders after. 


Co. Car. 504 If one be convicted upon an Indictment of Recuſancy for abſentin 


(a) That it 


Marquee ot 


Cale 24. ſhall forfeit 20 J. but it is not ideo Capiatur; this Omiſſion being apps. 


judged, and rently to the Prejudice of the King, it was held a Writ of Error would | 
upon ſuch je notwithſtanding the Words of 3 Fac. cap. 4. that no ſuch Indictment 


1 ſhall be avoided, diſcharged, or reverſed, for Want of Form or other 


reverſed ac- Defect whatſoever, other than by direct Traverſe to the Point of not 


cordingly, coming to Church, 
the King, 


by his Attorney, having ſignified his Pleaſure, that it ſhould be reverſed, if erroneous. 1 Fon. 40), 


from Church for one Month, upon which Judgment is given, that he | 


S. C. by the Report of which the Writ of Error was brought by the King, and there hela, tha, , 


Writ of Error lay for the King, for he was not concluded by the Words of the Statute of 3 Fac, 


Style 265. If it be entered in an Inferior Court, that the Plaintiff recuperare ge. 
Leat, whereas it ought to be recuperet; this is (a) no Judgment; fo (!) no 
is bur an Writ of Error lies thereupon, for the Words of the Writ are S Judicun 


Award, vide redditum fit. _ 
1 Rol. Ahr . 5 Y 
751. (b) Where the Judgment was, that he ſhould recover ſuper recuperationem, where it ſhould hare 


been ſuper recognitionem. Yelv. 15). 


17 E. 3. 5. b. In an Aſſiſe of Darrein Preſentment, if the Parties demur upon the 

my „% Title, and it is adjudged for the Plaintiff, and that he ſhall have a Writ 

1 . to the Biihop; a Writ of Error lies upon this Judgment before the Da- 

Es. mages inquired of, becauſe there were no Damages at the Common Lay, 
and then the Writ would lie preſently; and the Addition of Damages 
given by the Statute, to be inquired of by the Sheriff, ſhall not ſtay the 
Writ of Error; and if it be affirmed, it may be inquired of the Di 
mages where it is affirmed. . 

1E. 3. 21,33. If a Man recovers by Default in a Writ of Ciſenage or Aiel, a Wit 

1 Rol. Abr. of Error lies upon this before the Damages are inquired of, becauſe the 


749.50. 8. & Damages are but an Addition to the Common Law given by the Statut, 


and ſo the Judgment for the Principal continues as it was at Common 


Las. i | | 
6 _ In a Writ of Partition, if the Judgment be given g,, Partitio ft, 
32 Sn and thereupon a Writ is directed to the Sheriff to make Partition, 10 


Barkley and Writ of Error lies hereupon, for the Judgment is not compleat till the 
Counteſs of Sheriff return; and the ſecond Judgment, which the Law requires here- 


3 28 in, vis. %, partitio pred” foret firma & ſtabilis in perpetuum, for before 
5 45 9 that the Plaintiff may be nonſuit, or he may, upon the Return of tht 


Noy 51. 8. C. Sheriff, ſuggeſt to the Court, that the Partition is not equal, and (0 
adjudged, have a new Partition, and may allo releaſe before the laſt Judgment. 


Cro. Fac. 324. | : 
2 Bulſt, 104. like Caſe adjudged, & wide 2 Rol. Rep. 125. 2 Bulſt. 119. 


11 0. 39 b, So if in an Action of Account, Judgment is given guod computet, and 


ry 3 thereupon the Defendant brings a Writ of Error; yet the Record ſhall 


> Bulſt. 119, not be removed till the intire Matter of the Account be determined, . 
120. curia Domini Regis deficeret in Fuſtitia exhibenda, 

3 Bylſt. 233. | J | 

Cro. Fac. 224. 2 Nol. Rep. 125. Style 290. Cro. Fac. 3 56. 1 Rol. Nep. 8 5. Godb. 258. 

158 But if a Woman recovers in a Writ of Dower, a Writ of Error lie 
750. but for before the Writ of Inquiry of Damages awarded, and before the thit 


this vide | 
1 Brownl. 127. 11 Co. 40. 1 Rel. Abr. 760. Style 299, Alarch 88. 
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d by Metes and Bounds, for the Judgment is perfect as to 

the 7 55 = the Damages given by the Statute by Way of Addition. 
So if the Plaintiff recovers, in an Hjectione firme by Confeſſion, Nibil 
gicit non ſum Informatis, or Demurrer, a Writ of Error lies before a 
Writ of Inquiry of Damages executed, (a) for the Judgment, qgrod re- 
cuperet Poſſeſſionem is perfect, and the Plaintiff may preſently have Exe- 
cution thereupon ; and therefore if the Defendant were to be hindered 


from bringing a Writ of Error before a Writ of Inquiry executed, it 


might be in the Plaintiff's Power, by refuſing to bring or execute the 
Writ of Inquiry, to delay the Plaintiff for ever. | | | 


I Rol. Abr. 
751. 


Oro. Ell. 23 5, 


656. 

I Leon. 309. 
Latch 212. 
Noy 95. 

1 Leon. 193, 
Dyer 291. 


3 Bulſt. 233. | 


Palm. 6. 


2 Rol. Rep. 126. Latch 133. Style 109. 1 And. 145. March 8. 1 Keb. 327. and Cartb. 205. S. P. per 
Holt Ch. Juſt. (a) So in Debt, bur otherwiſe in Treſpaſs and Cale, where the Damages are the Prin- 


cipal. Cro. Eliz. 233. | 


So if a Man recovers in a are Jmpedit upon a Demurrer, the Defen- 
dant may have a Writ of Error before the Writ of Inquiry of Damages 
returned, for ſuch Writ may be awarded out of the King's Bench, if 
the Judgment be affirmed there. „ | 

If a Man recovers in a Qyare Impedit, and after brings a Writ Quare 
202 admiſit againſt the Biſhop, a Writ of Error lies on the Judgment in 
the Hare Impedit, and the Record ſhall be removed, tho' the other Writ 


of Snare non admiſit be not yet diſcuſſed. 


If a Clare Impedi: is brought againſt Two, and one pleads to Iſſue, 


and the other confeſſes the Action upon which Judgment is given, he 
ſhall not have a Writ of Error till the Matter is determined as to the 
bother; for the Writ of Error muſt rehearſe all that are Parties to the 
Original, and as to one Judgment is not given; and if the Record is re- 
moved before the intire Matter is determined, there would be a Failure 
of Right. | PE. | 


If in a Formedon the Tenant has Judgment for Part, no Writ of Error 


lies until the intire Matter in Demand is determined, for the Judgment 
is, & Judiciuni inde Redditum fit, which Word iude goes to the intire 
Demand. | | 


If Debt be brought againſt divers by ſeveral Pr.ccipes, and Judgment 


© given againſt one, he may have Error before Determination of the Mat- 
ter as to the others; for there being ſeveral Counts, the Record of 
bis Count and the Pleading ſhall be ſevered from the Original and remo- 
ved in B. R. and yet the Original ſhall remain in C. B. for otherways 
the Court of Common Pleas could not proceed to determine the Reſi- 
due without the Original; and my Lord Coke ſays it ſeems to him, that 
in this Caſe, if there be Error in the Original upon a Certiorari, the Chief 
- Juſtice ſhall only certify the Tenor of it. | 


If in a H IWarranto, Judgment be given as to Part of the Liberties 


I. Rol. Abr. 
750 1. & 
vide March$9, 
Noy 66, 


1 Rol. Abr. 


751. 
Godb, 439. 


11 Co. 39. 4. 


11 Co. 39. 1 


Dyer 291. 


11 Co. 41. a. 
2 Rol. Rep. 
125. 

Dyer 291. 
March 89. 


claimed, that they ſhall be ſeiſed, and that the Defendants Capiantur pro ee 


adjudged up- 


- fine, and as to the other Part, Curia adviſare vult, a Writ of Error lies on a Writ 
before any Judgment given for the other Part. of Error u 


on a judg- 


ment given in a Que Warranto againſt the Corporation of Dublin. 2 Rol Rep. 113. S. C. 
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3. Jn what Court the Judgment mult be given on which 
a Urit of Erroꝛ will lie. 


No Writ of Error will lie of any Judgment that is not given in 
(1) Not of Court of (a) Record. 
a Judgment | | | | 2 b » a 
given in an Inferior Court, as the County-Court, Ec. Co. Lit. 288. bh. Nor of a Decree or Sentence | 
in Chancery proceeding according to Equity. 37 H. 6. 14. Bro. Error 95. 1 Rol. Abr. 744. — Butgf | 
a Judgment given in the limited Court of Chancery, called the Petty-Bag, which proceeds accorg. | 
ing to the Common Law, and holds Plea of Scire facias for Repeal of the King's Letters Parents, Pe. | 
titions Monſtrans de Droit, Traverſes of Offices, Scire facias upon Recognizances, Executions upon St | 
tutes, and Fleas of all Perſonal Actions by or againlt an Officer or Miniſter of the Court, a Writof | 
Error lies in B. R. 1 Rol. Abr. 744. Dyer 315. 4 Inſt. So. Plow. 393. & vid. 1 Rol. Rep. 287, Mw | 
570. 1 Vern. 131. | 1 | | | 


2 Inft. 540. The Authority'of the Juſtices of Trail/afon was by Act of Parliz. | 
4 Int. 186. ment, and by the General Rule of Law, if they erred in Judgment, 2 
Writ of Error lay in B. R. to reverſe their Judzment. 5 
{Wk he If a Man be convicted (5) upon the Statute of 7 Fac. 1. cap. 11. by Þ 
743 4. two Juſtices of the Peace, for killing of Partridges, upon Proof or Con. 
Berry's Cale, feſſion of the Party, without Indictment; this Judgment may be reverſ& þ 
png in B. R. being removed there by Certiorari, without any Writ of Error, 
ind a Con. ſo if the Conviction had been on the (e) Statute againſt Shooting, 0 Þ. 
viction upon {uch like. e | „ 
the Statute N | | | oy ; 
of Hunting in a Paik, being removed by Certiorari, Exceptions allowed to be taken there, Þ 
(8) 1 Vent. 33. Like Point per Cur. vide Raym. 386. where Error was brought upon a Convittion of « 
Riot before juſtices of Peace, and Sheriff, upon the View, upon 13 H. 4. ). (c) Vide 1 Fon. 111, 


Cro. Fac. 404: But if an erroneous Judgment be given upon an Indictment of Ba. 
oy 245 try at the Seſſions of Peace, and the Party fined thereupon, and con- Þ 
adjug ged. mitted till he pays it, and he removes the Indictment and Proceeding F 
| by Certiorari, and himſelf by Habeas Corpus, yet he cannot be relieve 
unleſs he brings a Writ of Error. | FE 

1 Lev. 113. But a Record of Force made by Juſtices of Peace upon the Vien 


apreed per may be quaſhed, upon Motion, without a Writ of Error. 
Cur. in the | | 


Caſe of the King and Chaloner. 1 Sid. 156. S. C. and S. P. 
not lie, becauſe they were not a Court. 


per Cur. and ſaid that a Writ of Error vo 
1 Salk. 263. Where-ever a new Juriſdiction is erected by Act of Parliament, . 
per Holt C. J. the Court or Judge, that exerciſes this Juriſdiction, acts as a Court « Þ 
Judge of Record, according to the Courſe of the Common Law, a Um 
of Error lies on their Judgments; but where they act in a ſumma! 
Method, or in a new Courſe different from the Common Law, there *F 
Writ of Error lies not, but a Certiorari. ES | 


* 


Writ the Judgment may be reverſed ; but there mult go (e) a Sire fa- 


——— 


(3) Who may bꝛing a Writ of Erroz, and a- 
gainſt whom, and therein of the Perſons 
neceſſary to be made Parties thereto, 


\ TO Perſon can bring a Writ of Error to reverſe a Judgment, bo 

was not (a) Party or (%) Privy to the Record, or who was not, Rd. 467 
(c) injured by the Judgment, and therefore to receive Advantage by the 347. 
Reverſal thereof. | Dyer 99. 
| | : | | | (a) Where 
in Eje&ment, Error may be brought either by Leſſor or Leſſee. 1 Sid. 315. (b) As Heirs and Exe 
cutors ; but if an erroneous Judgment be given againſt the Parſon, the Patron cannot have a Writ of 
Error. Godb. 37). — That Error and Attaint always deſcend to ſuch Perſon to whom the Land 
ſhould deſcend, if no ſuch Recovery or falle Oath had been. 1 Leon 261. (+) Hence it is, that no 
Man can have a Writ of Error to reverſe a Fine that took any Eſtate by it. 5 Co. 39. Tey's Calc. 
— And for the ſame Reaſon the Conuſor cannot aſſign any Error in the Grant and Render, becaute 
by that the Eſtate which paſſed from him by his Conuſance is reſtored to him; and therefore he ſh«li 
not be admitted to defeat the Eſtate which by his own Agreement he accepted. 5 Co. 39. b. | 


S8o a Writ of Error does not lie againſt any but him, who is Party or 9 H. 6. 46. 
Privy to the firſt Judgment, his (4) Heirs, Executors or Adminiſtrators. Bro. Error 9. 


. 1 | 1 Pol. Abr. 
749. S. C. (4) E. N. B. 10. — If a Man recovers Land by Judgment, and dies without Heir, againſt 


whom the Writ of Error ſhall be brought, is left a Quere. 9 H. 6. 49. 1 Rel. Abr. 749. 


And therefore on a Judgment for Recovery of Land, the Writ muſt 1 Ret. 4h. 
be brought againſt him who was Party to the Judgment, although he 732 


' . . * f 5 . 7 1 N. Ne . 
hath nothing in the Land, and not againſt the Tenant, and on ſuch 7 HH 
| 302. 


Tk s : (e) Thar to 
cas againſt all the 'Tertenants. reverſe a__ 
en 8 | N N | Fine, or Re- 
covery, there muſt go a Scire facias againſt all the Tertenants. Carth. 112. 
Upon this Rule, that none ſhall have a Writ of Error to reverſe a 1 Leon. 261. 
Judgment, but he who is privy to, and hath ſome Prejudice thereby; it 2.5% 56 Q. 
hath been reſolved; that if one hath Lands on the Part of his Mother, 7% Orver 68. 
2 TY 5 2 Ig | 7 Godb. 377. 
and loſeth by erroneous Judgment, and dies, the Heir of the Part of the 
Mother ſhall have the Writ of Error. „ 
So the younger Son, when intitled to the Land by the Cuſtom of Bo- Gen 68 
rough Engliſh, ſhall bring the Writ of Error, and not the Heir at Com- 7, 


p : | WM 1 Leon. 261. 
mon Law ; for this Remedy deſcends with the Land. 4 Leon. 5. 


adjudged, © 


vide Bridg. 79. 1 Rid. Reb. 311. 


So if there be an erroneous Judgment, Tenant in Tail ſemale, the Dyer 90. 
Iſſue female, and not the Son, ſhall bring a Writ of Error. | J 3 1. 
| I ol. 7. 


So if a Man ſettles Land to the Uſe of himſelf and the Heirs of his 5 


N | Dyer $9. 
Body, the Remainder to his own right Heirs, and dies, G 


f leaving Iſſuc Co. El x 469. 
only a Daughter, who levies a Fine, and dies without Iflue, and TS. ee 


brings a Writ of Error as Couſin and collateral Heir of the Daughter, 
yet he ſhall never reverſe the Fine; for there could no Right deſcend to 
him from the Daughter, becauſe ſhe had but an Eſtate-tail, which de- 
termined by her Death without Iſſue; and it does not appear that the 
Remainder in Fee was in the Daughter as right Heir, wherefore F. F. 
all not reverſe the Fine, quia de non apparentibus && non exiſlentivus ea- 
dem eft ratio, eſpecially in a Court of Judicature, where the Judges can 


- 7 . . 3 
take Notice of nothing that does not come zjudicially before them, and 
ppear in the Pleading. 


It 
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J Co. 3 h. 


agreed in 


are 5 gainſt Tenant in Tail, and he after dies without Iſſue, he in Remainde: 
FWincheſter's may have a Writ of Error; for when the Statute de donis gave Liberty 
Caſe. to limit a Remainder after an Eſtate-tail, the Law gave ſuch Actions t 


(a) Soif Te- him in Remainder as belonged to privies in Eſtate. 
" nant in Tail | | 
levies a Fine, and before Proclamati | 
the Tenant in Tail, &c. for when the Tenant in Tail comes in as Vouchee, tis as of his old Eſtate, 
ſo that the Privi:y between the Tenant in Tail and bim in Remainder continues. Bridg. 69. 1 Nl. 
Rep. 311. | | | 


1 Leon. 261. 
Owen 65. 
Godu. 377. 


If Tenant in Tail Male hath Iſſue a Son and a Daughter by one Ven. 
ter, and a Son by another, and dies, and the eldeſt Son makes a Feoff. 
ment, and a Common Recovery is had againſt the Feoffee, in which the 


on paſſes, a Precipe is brought againſt the Conuſee, who vouches | 


If there be Tenant in Tail, the Remainder in Fee, and in a Præcipt [ 
brought (a) againſt Tenant in Tail, an erroneous Judgment is given a. | 


. 


eldeſt is vouched, and he vouches over the common Vouchee, and after | 
the Eldeſt dies, the youngeſt Son may have a Writ of Error; for tho 


the Eldeſt ſhould have rendered a Fee-fimple to the Feoffee, according to 
his Loſs, yet he ſhould have recovered but an Eſtate-tail, viz. ſuch an 
Eſtate as he had when the Warranty was made, which would have de. 


fcended to the youngeſt, and conſequently the Writ of Error ſhall be 


brought by him. 


1 Ret. Alt. IF there be ſeveral Parties to an erroneous Fine, they ſhall all joi 
ey with the Party that is to enjoy the Land, tho' they themſelves can har: 
Vyer 89. 


nothing; and this is {aid to be neceſſary only by Way of Conformity. 
But if Tenant for Life, and he in Remainder in Fee, (being an In. 
S. p. aj. > fant) join in a Eine, the Infant alone may bring Error for the Error in 
judged, and Reſpect of the Perſon of the Infant, which is the Cauſe of the Adion 
the Fine re- for him, and for no other. 8 | | 5 


verſed quoad } : : 1 3 
the Infant only: For this vide Head of Fines and Recoveries, 


1 Leon. 317. 
Cro. Elix. 115. 


A Writ of Error may be brought by him that is made Party by the 
Law, though he was not originally Party to the Suit, as he who comes 
in as Vouchce. 1 8 | 

If Tenant in Tail within Age comes in as Vouckee by Attorney in 4 


1 Rol Abr. 
748, 755 


1 Rol. Alr. 
755 796. | 
is Party in Intereſt to the Recovery; and where a Man's Intercſt is 
bound by another's Act, 'tis but reaſonable he ſhould be allowed to fice 
himſclf from the Miſchief of it, by taking Advantage of any Error in i. 
If A. be Tenant in Tail, the Remainder to B. and A. ſuffers an erro- 
neous Recovery, and the common Vouchee releaſes to the Recover; 
yet if A. dies without Iſſue, B. may, notwithſtanding the Releaſe, re 
verſe it by Writ of Error, for the common Vouchee is only called in fot 
Form ; as he really has no Intereſt in, or Title to the Land, fo really 
neither does he make any Recompence to the Perſon that loſes the Land, 
and therefore it were unreaſonable to carry the Notion of the imaginat) 
Recompence ſo far as to ſuppoſe him a real Sufferer, and thereby giv! 
him the Privilege of ſetting aſide a Conveyance which he is no way at 
fected by. --- = 5 . 

If he in the Remainder be made privy to the Record by Aid Pri! 
he ſhall have a Writ of Error during the Life of the Tenant for Life; 
ſo (4) if he be received by Default of the Tenant for Life. 

So if a Feme be received by the Default of her Baron, and loſes the 


Cro. Eliz, 2. 
3 Co. 4. 


3 Co. 4. 
Bro. Error 39. 
49 E. z. 21. b. 


1 Rol. Abr. Land by Judgment, the Baron and Feme ſhall have a Writ of Erro 
748. thereupon. | — . 

2 Co. 57. If Baron and Feme levy a Fine, they may by Error reverſe the Fine, 
Se for Nonage of the Feme, during the Life of the Baron. 

Ale. c 


Cro, Elix. 129. 1 Leon. 114. 


Common Recovery, he in Remainder may aſſign this for Error, for he 


, 


. 


£> 0 Erroꝛ. 197 


150 if the Conuſor of a Statute aliens the Land, and Execution is ſucd ;« E. 3. 28 


| . been given of 20 Acres only, he might yet have a Writ of Error to re— 
erſe the Fine as to 100 Acres, becauſe he has not transferred his Right 
as to thoſe, and therefore may be re-inſtat-d, if the Fine te erroneous. 


ine, the 'I'enant may plead the Recovery in Bar for that Part, becauſe 
for ſo much the Recovery is an Alienation, and therefore the Iſſue ſhall | 
never have a Writ of Error for that Part of the Land which he cannot 
= have or enjoy, ſhould the Fine be reverſed. 


— 
* — — 


* 
I 


/ 
io 


againſt the Alienee, he may have a Writ of Error upon the Execution. Dyer 75 75. 
l 0. ir. 


748 this is made a Quere, becauſe as there ſaid, he is not privy thereto, for the Execution goes of 
5 the Land of the Conuſor; but Cob. 377. S. C. cited, and ſaid, that otherwile there would be ro Re- 


medy ; for the Conuſor himſelf could not have Error, becauſe the Lands were not extended in his 
Hands. J . 


If, pending a Real Action, the Tenant aliens in Fee, and after a Re— 3 
coverv is had againſt him, he (1) himſelf may have a Writ of Error, g ornate 
tho! he hath nothing in the Land, becauſe he 1s privy to the Judgment 1 115, 


alter his Alienation and Tenant in Law. 112. 


Cro Eliz. 294. 


1 5 Palm. 254. S. p. and when he is reſtored, the Alience ſhall enter upon him. (a) But the Alienee 
cannot have a Writ of Error for Want of Privicy. 2 Af. 2. 1 Rot. A. 749, | 


But if a Fine be levied of 120 Acres of Land, and he, that has Right 1 Ret. Afr 


4 to a Writ of Error, makes a Feoffment of the Whole, he ſhall never re- 79: 


1 * | | '$: „ Li. 68. 
verſe the Fine; but if the Peoffment had been made, or a Releaſe had %, 15 


So if Tenant in Tail levies a Fine which happens to be erroncous, ander For: : 


| | 5 52. 
after ſuffers a Recovery of Part of the Land only, of which the Fine 1 Ae. 


- * © * 1 o . 7 . * > : 78 . 
was levied; if the Iſſue in Tail brings a Writ of Error to reverſe the 3 363 


(b) In a Precipe quod reddat, if the Tenant diſclaims, he ſhall never 0 C.. 


: have a Writ of Error, (c) becauſe by his Diſclaimer he has debarred BescbersCnſe. 
himſelf of all Right in the Land. 5 : (b) 3 Leon. 


176. S. P. 


- per Cur. arguendo, 1 Rol. Rep. 302. S. P. argnendo. () Otherwiſe where the Tenant departs in def pire of 


= the Court, or Judgment is given upon his Confeſſion. 8 Co. 62.24. E. N. B. 21 — So if upon his De- 


fault. 2 Rol. Nep. 127. Palm. 56. 


In a Writ of Annuity againſt an Heir, upon an Annuity granted by 1 Ret. Abr. 
his Anceſtor in Fee; upon Non eft ſactum pleaded, if a Verdict be found 749: Aw 
Tor the Plaintiff, and thereupon Judgment is given, that the Plaintiff * 
1 ſhall recover his Coſts, Damages, and Arrears of the Land deſcended 


= from the ſame Anceſtor, and thereupon a Writ of Execution is awarded 


to levy it of the Lands deſcended ; but no Return thereof appears upon 
the Record, and after the Heir dies Inteſtate, his Adminiſtrator cannot 
have a Writ of Error upon this Judgment, in as much as he loſes no- 
thing thereby; for if it be levied, it is of the Lands deſcended, the 


+ 
— 
Fo 
* 


uhich, nor the Profits thereof, he cannot have, nor be reſtored to it, if 


| © he reverſes the Judgment. 11 . 
If 7. S. binds himſelf and his Heirs in a Bond, and thereupon Judg- 59 38, 39. 


ment is obtained againſt J. F. and F. F makes his Will, and his Heir at White and 
Ia Executor, and dies, leaving Lands, which deſcend to his Heir; yet Thomaz. Per 
he ſhall not have a Writ of Error as Heir, for he is not privy to the —_ 
Judgment; and when an Extent is made upon him, it is as Tertenant , 

but after the Lands are taken in Execution, he may have a Writ of 


If in a Common Recovery four Husbands and their Wives are vouch- 1 Leon. 297. 
ed, the Voucher ſhall be intended to have been in the Right of their Cravenor and 
> Wives, and the Heir of any one of the Wives may have a Writ: of Er- Macy. 

- ror; for this Charge in the Realty did not ſurvive, and the Heir of eve— 

y of them being chargeable, the Heir of any of them, and not of the 

one ror-only; may have Error adjudged where Error was brought as 


I» Vol ; Eee . 1 Heir 


Erroꝛ. 


Heir to one of the Husbands; but the Plaintiff relinquiſhed that, and 
brought a new Writ, and intitled himſelf as Heir to one of the Wives, 


n 


198 


3 Leon. 176. If in a Quare Inpedit Judgment be given againſt the Biſhop and In. "vs 


— 1 * cumbent, tho' the Biſhop claimed nothing but as Ordinary, and fo 1, 


4 ing; yet being pri d, h for Conformity join 
f Gu nothing; yet being privy to the Record, he may aformity join in 
1 Error; for the Plea of the Biſhop is not ſo ſtrong as a Diſclaimer, 


Cro. Eliz. 65. 


5. C. adjudged; and Wray ſaid, that the Biſhop had a Loſs, for that the Writ ſhall be to the Arch. F 


| biſhop for Admiſſion and Inſtitution, ſo that che Biſhop having a Loſs may therefore join. Vi, 
19 Mod. 134. | 
5 - 4h 


If fixcration upon a Judgment is ſued by Elegit, and Lands only ex. 


J.. 949. 

. dScroges an / 
Lord Mort- Lofs by It, 

dant adjudg- 


Land may be avoided, and then the Adminiſtrator may be damnified. 


ed, Cro. Eliz. 294. S. C. adjudged; at the End of which a Weta is added, that the Execution of E! 


Cro. Eliz, 225. If a Man be outlawed ſor Felony, and dies, his Executors may har, 


l 


| 


- 
3 
F 


Meor 686. tended „and after the Defendant dies, his Adminiſtrator may have: | 
3 Writ of Error, for he is privy to the Record, and may 2 futuro hay: | 


Marſy's Caſe. a Writ of Error to reverſe it, for they are (a) privy to the Judgment, 


Owen 147- and poſſibly may have all the Loſs, as if the Teſtator had only Good; 7 


S.C. debated, 
1 Leon. 325. 


and the Objection, that the Teſtator was attainted, and ſo had no Good 


ho Rs * 7 Wes PORT 


adjudged, nor could make an Executor, was held not material in this Suit, which] 


and the Out- is to reverſe the Outlawry, by which the Diſability ariſes, 
lawry reycr- | 


ſed accordingly ; and by all the Books it ſcems to be admitted, that the Heir alſo might have had: 
Writ of Error in Reſpect of the Prejudice to him. 5 Co. 111. S. C. cited, Cro. Elix. 558. S. C. cites, Þ 
(a) A. being ſeited in Fee, B. his eldeſt Son is outlawed for Felony, 4. dies, and B. enters ail Þ 
deviſes to C. and dies, and C. enfeoffs D. and whether D. could have a Writ of Error to rere! 


this Outlawry. Godb. 576. debated, 


Cro Elis. 358. If a Woman recovers her Dower and Damages, and the Tenant bing! 


Ney 126. a Writ of Error, pending which the Woman dies, he may have a Mit 


7 


of Error againſt her Executor to avoid the Judgment as to the Damages ſÞ 


for that is a Grievance to him as well as the Lofs of the Land, 
Cro. Elig. 558. If in a Real Action the Land and Damages are recovered, and tht 


Tenant dies, and his Heir, who in Reſpect of the Land, ought to hai 


a Writ of Error, releaſes all Writs of Error; yet the Executor of to] 

Tenant may bring a Writ of Error to avoid the Judgment as to the Dr 

mages, for he that hath a Loſs muſt have a Remedy to redreſs it. 

Bro Ti-ror187, If a Judgment be given againſt B. and the Money of C. attached 


1 Kol. 1% Force of a Foreign Attachment in London, C. ſhall not have a Writ d 


747 


Party or Privy. 


1 Rot. Abr. If an Action be brought againſt A. as | a Peine Sole, - where ſhe 15 1 N 4 


Error, becauſe he comes in by Garniſhment by the Cuſtom, and is ul 


748. Hay- Feme Covert, and ſhe pleads to iſſue as a Feme Sole, and Judgment ö 


wg Ang given againſt ber, and ſhe is taken in Execution, ſhe and her Husband 
Style 23 4, may bring a Writ of Error, for otherwiſe the Husband will be prejudice 


adjudged, his Buſineſs and Family, and hath no (Y) other Means to help bimſelf 


tho' 1t was 


objected, that the Husband was a Stranger, for he had -no other Remedy to prevent the Lcſ of be 


280. S. C. in the Loſs of the Society and Comfort of his Wife, and of her Care f 


Society of his Wife, being taken in Execution. 1 Rol. Abr. 759. S. C. 2 Kol. Rep. 53. S. P. e 


but becauſe in the Aſſignment of Error, it did not appear that ſhe was married when the Origin 


was ſued out, the Judgment was affirmed. (ö) But it is otherwiſe in the Caſe of a Fine, for tl 


Husband may enter and avoid it. 1 Rol. Abr. 748. vide Title Fines and Recoveries. 
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1 Fol. Abr. So if an Action be brought againſt a Feme Covert and others, they A 
2275 with the Husband may join in a: Writ of Error. 1255 Wi 
Style 406, If there be three Defendants, and they all appear by Attorney, where 


as one of them is an Infant, and Judgment is given againſt all; 
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Erroz. 


— 
— 


muſt all join in a Writ of Error, for the Judgment is intire, and cannot 
be naught as to the Infant and good as to the Reſt. | . 

So if there be Judgment againſt Pather and Son, the Son alone cannot Carth. 7, 8. 
bring a Writ of Error, for all the Defendants ought to join in the Writ; - a and 
and if one of them refuſes, he muſt be ſummoned and ſevered ; for other- 1. PE 
wiſe this Inconvenience would enſue, that every Defendant might bring a n 
Writ Error by himſelf, and by that means delay the Plaintiff from his Tele. 208, 
Execution for a long 'Time, and from having any Benefit of his Judg- 209. 8. P. 
ment, tho' it might be affirmed once or oftner. | 5 | 

But if in Treſpaſs againſt Three there is Judgment againſt TWO of 1 Les 219. 
them by Default, and the third juſtifies, and it is found for him, the 3 
Two only may bring a Writ of Error, for he for whom the Judgment is, 8 J %. 
cannot ſay, that the Judgment was to his Prejudice; alſo in this Cafe, | 
the Verdict and Judgment for the third Defendant will not help the 
Want of an Original. | — ith 25 

If there be Judgment againſt the Principal, as alſo Judgment againff (a) 1 Vel. 
the Bail, (a) the Principal cannot have Error on the Judgment agzinft 749. 
the Bail, nor (%) the Bail on the Judgment againſt the Principal, nor: Leon. 4. 


1 125 0 | Co. Car. 408 
(c) can they join in a Writ of Error any more than Tenant for Life, * 11 85 


and he in Remainder can join in ſuch a Writ; for theſe are ſeveral Judg- () 1 Kol. Abr. 
ments, and affect diſtinct Perſons. | e 49 


Style 30. 


Cro. Car. 408. 1 Lev. 137. (c) Cro. Car. 300, 408. 1 Fon. 360. Hob. 7 2. Cro. Fac. 384. 1 Rel. Rep. 


294. Cro. Car. 574, 56. 1 Bulſt. 125. Lit. Rep. 93. 1 Lev. 13. 


But in (4) Cro. Car. it is ſaid, that if the Writ of Error, by the Bail, (4) Cro. Car. 
had recited the firſt Judgment (as of Neceſſity it muſt) and the Judg- 4. 


ment in the Scire facias, and alledged the Error in the ſecond Judgment, 


it had been well enough; but in (e) Style it is ſaid, that of late ſuch (e) Style 174, 
Writ ought to abate for the Whole. 95 T7 is 

Where on a Scire facias Execution was awarded againſt the Bail, Carth. 447. 
who brought a Writ of Error, which was tam in redditione Fudicii quam Burt and, 
in adjudicatione executionis againſt the Bail, Sc. and on Motion to quaſh Atwood. , 


the Writ, the Court agreed, that the Bail was not intitled by Law to a 


Writ of Error upon a Judgment againſt the Principal in the original Ace- 
tion, and therefore quaſhed the Writ of Error quoad all that related to the 
Judgment in the original Action, and no more; and the Writ was ruled 
to ſtand good quoad the Judgment againſt the Bail upon the Scire facius. 


# 


— — 


O Of the Time of bꝛinging a Writ of Erroz, 


Ih was (J) formerly holden, that a Writ of Error could not be brought (f) 22 11.6. ;, 
before the Judgment given; and if it bare 7; eſte before, it was no S. ! Kol. Abr. 
perſedeas, for the Words of the Writ are, Sj Fudicium redditum fit, Sc. 49. 

But it ſeems now agreed, (g) that a Writ of Error that bears 7% (a) Marc 
before the Judgment is good; and this is the uſual Courſe for preventin 8 
and ſuperſeding Execution; but () the Judgment muſt be given before 1 46. 
the Return of it. 88 F ( z Keb. 308. 
1 b ti „„ 2.5.3, Veut gG 
atch 133. — It may be . returnable the ſame Term | Judgment is given. 1 Sid. 104. — The Judg- 
ment, when entered, hath Relation to the Day in Bank, ſo that a Writ of Error returnable after in 


the ſame Term, will re h "+ 1 „ een 13 : - | 
cial Mane 4 0 ee the Record. 1 Mod. 212. Where Judgment is not given, the Spe- 


: 7 1 5 


Py % 


1 4 71 returned, viz. that no judgment was given. 1. Sid. 466. 1 Vent. 96. & 9:4. 


. J 0 : a 


But 
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— — 
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So 


| | 1 3 | 5 6 85 ; 

| 200 Erroz. 1 

| . 8 | 1 . | « Pon E 
March o. But a Writ of Error, that bears Teſte before any Plaint entered, is no | 


00d. | | 
8 So where the Defendant, upon an Indictment of Barretry, brought 
1 (a) a Writ of Error, bearing Teſte before the Aſſiſes, and it was difal. 
| (% But When lowed; becauſe if ſuch Practice ſhould obtain, it would diſappoint all 


a Certiorari is proceedings there. 
awarded be- „ TY 3 = : 15 
fore any Indicment found, but one is found before the Return, it ſhall be removed; but for thi 
vide Tit. Certiorari. | N 


By the 10 & 11 V. 3. cap. 14. it is enacted, * That no Fine or Com. 
« mon Recovery, nor any Judgment in any Real or Perſonal Action 
ce ſhall, from and after the iſt Day of May, 1699. be reverſed or avoid. 
ed for any Error or Defect therein, unleſs the Writ of Error, or Sut 
cc for the reverſing ſuch Fine, Recovery or Judgment be commenced or 
« brought, and proſecuted with effect, within twenty Years after ſuch 
0 Fine levied, or ſuch Recovery ſuffered, or Judgment ſigned or entered 
„ of Record: Note this Statute, the uſual Savings as to Infants, Femg 
% Coverts, Perſons Non Compos, in Priſon, or beyond Sea. . 


, * N De, I —— .. 
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(D) Of the Manner of bzinging it: And herein, 


. Of the Fozm of the Writ, and where the Recozd ſhall 
bee laid to be removed, . 


Cro. Fac. 160. HE Law does not ſeem to require the ſame Exactneſs in Writs of 
1 Error as it does in other Writs ;' therefore it has been holden, that 
in a Writ of Error to rcyetſe a Fine, as.Couſin and Heir of the Conu- 
Jar, it need not be ſhewed in 'the Writ, of Error, how he is Couſin, for 
it is; but a Commiſſion to examine the Errors, and needs not ſuch Cer- 

rainty,, 7 3 Lab Fo OT : | 1 3851 


Ic? air {2s 
' F i * 


IJ 30 Yr 3 i WY I : | £13). 34 96] EB 7p 1 
Oo. Fac. 161. Neither need the Flaintiff in Error ſnewea Title in a Writ: of Erot, © 

unleſs it be in a Special Caſe varying from the common Courſe, 3 Þ © | 

ö where a Special Heir in Tail brings Error, or he in Remainder, becaue . 
bdeis to intitle himſelf to the Writ. | 'F 

1 Nol.Rep. 22. So if a Man brings a Writ of Error to reverſe an Outlawry, it ned Þ © ! 

not be ſhewed in what Action it was. S 


Vide Tir, 4- But great Certainty was formerly required in making the Writ of Er- 
mendment. ror agree with the Record ; for as the Writ was the ſole Authority by 
Carth. 368. hich the Judges were impowered to examine, Oc. they could proceed 
only on that Record which the Writ or Commiſſion authoriſed them; 
nor could the Defects herein, before the 5 Ceb. 1. be amended, becauſe 85 
by the former Statutes of Amendment the Judges were only ennabledto ? 
amend in, Affirmance of Judgment. e | 1 
2 Rol.Rep.22, I herefore, where a Writ of Error was brought upon a Judgment | > 
Watſon and quadam foquela by Writ of certain Land and Paſture, without ſhewing | = 
Bernard. in what Action this Flea was; and it was held naught. | | 


2 Rol. Reh. If an Ejectment is brought againſt Seven, and one dies, and. Judgment Þ 5 

33 182. Is given againſt the Six, and laid Ad damnum of the Seven, the WW Þ © 
adindged, | ſhall abate ; tho? it might have been otherwiſe if the Writ had concluded 

but per Dod- Ad dammum of the Six only. | 50 

deridge, if 8 | 895 555 omen trtorne nog 

the Writ of Error had mentioned the Seven only, according to the Record, and concluded ad ,, 

| num of the Six, it had been well, — If one of the Parties is dead, yet he ought to be named in be 

| Writ of Error, 2 Mod. 28 5. 
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If in a Quare Impedit in B. George. Sherly Baronet recovers againſt Un- Hob. 527. 

- 2-rhill, and he brings a Writ of Error, reciting a Record between George Hutt. 41- 
29, 2 a MOI . 3 Cro. Fac. 633. 
Shirley Knight and Baronet and Cuderbill, and thereupon the Record and 5. 53 

Proceedings are ſent in B. R. and a Ilittitur entered upon the Roll, 


N ecord is not removed. 1 (4) Style 153. 

(a) yet the " 8 | _ ET IIA . ö 0 8 Like . 

yer Roll Ch. Juſt. x ho ſaid the Variance was material, ſor theſe Additions are made Parr of the 

Name; otherways where one is named Gent. in the Record, and Yeoman in the Writ, — Where a 

ey Variance in the Addition ſhall abate the Writ. 1 Sid, 104. — Where it was moved to quaſh a Writ 
> of Error inter A. and E. nuper de Kelſey in Com. Warevici Gen. and the Record certified was, inter A. 

by: B. „ufer de Kelſey in Com. Lincoln. Gen. and it was doubted, whether this Variance. in the: Addition 


would vitiate the Writ, for that the Addition was not of Neceſſity ; and at one Time it may be, he 


was of one Kelſey, and at another Time of another. 1 Sid. 193. 1 Keb. 1). — Bur for Variances be- 
tween the Writ and Record, vide Cro. Eliz. 92,172, 195. I Kol. Rep. 16. 2 Bulſt. 167,174. Style 407, 
and Style 193. where the Court by Conſent of Parties made a Rule to proceed in the Writ of Error, 
notwitiſtanding a Variance for which it ought to have abated; of which the Reporter makes a Quere, 
the Record not being well removed. 95 | | | | 


A Writ of Error was brought to remove a Record / Curia Munerii de Style 344. 
Cittinzhy, where the Record was, 77 Cur” Cuſtod Libertat' Angli Autho- 
ritate Parliamentt de Cuttingy; and ruled by Roll, that there was no di- 
rect Oppoſition between them, for that both may ſtand together; and 
tho' de facto it is the Court of the Lord of the Manor, yet virtually, and 
in Dignity, it is the King's Court. 


If a Writ of Error be directed Majori & Aldermannis Civitatis ſue B. x Sim 201, 


ac Majori & Conſtabulario Stapule B. nec non Vicecom” ejuſdem ac Ballitis Gay and 
* Mejor! & Communitati ejuſdem cur. Tolſ. ac Ballivis & Communitati Citr. ſuæ Adam. 
= Publveriſar' & eorum cuilibet, to certify the Record of a Judgment logu,ͤu 
du fuit coram vobis in Cur noſtra Cuvitat' pred? ſine breui noſtro, Egc. and 
the Record is certified thus, viz. Placita in Cur. Dom. Regis Tolſ. civitat. 
pred. Ec. coram A. & B. tam Vicecomitibus Com' Civitat. pred. quam Balli- 
vis, Majore & Communitate ejnfdem Civitatis; this is a good Writ of Error 
to remove this Record; for tho' it is not ſaid therein coram vobis ſen ali- 
quibus veſtrum; yet it ſhall be taken diſtributive, vis. the Judgment up— 
on a Plaint before all the ſaid Officers, or any of them. „ 3 
If a Writ of Error be (6) directed to Sir Edward Littleton (he being 1 Rel. Abr. 
then Chief Juſtice de Banco) to certify a Judgment in Querela gue ſuit 3 
coram vobis & Sociis veſtris, where it was before Sir John Finch, then Chief TO 


©: | where x | b) Ic mult 

„ Juſtice, the Predeceſſor of Sir Eiward Littleton, this Writ ſhall abate. + s be 

29 | | | | | | dire ted to 
them before whom the Judgment is, per Godb. 44. 1 Salk. 264-5. — To him who hath the Cuſtody of 

le the Record wherein any Judgment is given, as of a judgment in the Common Pleas to the Chief Ju- 
ſſtice only; ſo upon a Judgment in the Exchequer to the Treaſurer of the Exchequer and Barons, io 

d have the Record before the Chancellor and Treaſurer. of England; tho' ic happen the Treaſurer of 
> England and of the Exchequer to be the ſame Perſon, 4 Inf. 105. 

El- 


90 | 1 So if a Writ of Error be directed to Oli ver St. John, he being Chief 1 Rot. 4br. 
wo Juſtice de Banco, to certify a Judgment iz Qlerela que fuit coram vobis 15% 
1 & Yoctts veſtris, where it was before Edmund Reeves & Seits ſuis, there 


5 þ not being then any Chief Juſtice; this is not good, but the Writ ſhall 
4 abate. 175 5 4] | : ES 
5 Hut if a Wrir of Error be directed to Peter Pheaſant, to certify A f Fel Air 
15 90 K iu loquela que fuit coram vobis & Sociis veſtris, where it appears 752 Clerks 
ine i y the Record, that it was held coram Hadmundo Reeves & Petro Pheaſant . and S rig. 
this is a good Writ, for though in the Return Edmund Reeves is firſt 
_ | S named; yet this is well enough, in as much as Peter Pheaſant is alſo 


Wit named; and it does not appear which of them was the Eldeſt, 


wil 1 a Writ of Error be directed to the Mayor, Aldermen and Recorder 1 Nel. Ai. 
= Ot Launceſton in Coruubia, and the Record is certified by the Mayor, Al- 752. Sry 
C dermen and 'Deputy-Recorder, the Court being held by Letters Pa- aud Mile 
4 in tent; this is not well certified, in as much that this ought to be certi- Style 203.S.C. 


: * : g ad judged. 
in 6 fied in the Name of the Judges of the Court; and it does not appear, Style 191.5.P, 


ny Vol. II. Ff f | 5 that adjudged. 


* — — —ů ö — 
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S. C. and a 


6 


that the Recorder had Power to make a Deputy by the ſaid Letter; 


Patent. 985 


Tele 3. . If. an Aſſiſe be ſummoned before ſuſtices of Aſſiſe, and they are aft: 


Lord Chi. removed, and the Chief Juſtice de B. and another Juſtice, are made } 
N ir ſtices of Aſſiſe in the ſame County, and the Affiſe is taken before the; 
Cre. Eliz, $91. & propter arfficult atein adjourned in B. and Judgment there given for . 
Ney 44. S. C. Plaintift, and a Writ of Error is directed to the {ame Chief Juſtice |. 
adjudged, fore whom the Aſſiſe paſſed, reciting the Aſſiſe ſummoned before 1); 


Geab. 248. - | 1 | ; 2 ? he | Ie 
x Rol Rep. 13 Juſtices of Aſſiſe by Name, & Poftmodnm capt” before the Chief Juſtice 


8. C. cite, Oc. but does not recite how the Aſſiſe came in B. vg. by Adjourn; 


or otherwiſe ; this Writ of Error is not good; for as it took Notice 
the Change of the Juſtices, 4 fortiori it ought to take Notice of the Ad. 
journment, for by that both Judges and Court were changed. 


(a) Dyer ). But in the () 5 E. 6. where Judgment in a Quare Impedit by the Sta. 


tute Neſtm. 2. was given by Juſtices of Ni Prius, and a Writ of Error 
thereof brought, without ſhewing where the Judgment was given; it wa; 
held good, for the Record beginning and remaining in the Common 
% Telu. 3. Pleas, it was held not material where the Judgment was given, in (% Lord 
Diverſity Cromtvellss Caſe, Cro. Hlix. 891. per Cui”, and Gawdy ſaid, when the Re- 
taken be- cord begins in one Place, and is finiſhed in another, there of Neceſſity in 


tap * a Writ of Error the Proceedings in both Places ought to be mentioned. 
ale OI an 


Aſſiſe and a Oiare Imped't, for the Aſſiſe mnt originally commence before Jnſtices of Aſſiſe, and yet 
by Preſamption Judgment ſhall he there given, and not in B. but the Quare Impedit mult begin in}, 
and by, Intendment eb, ſhall be there given, tho' by the Statute to avoid a Lapſe, Judgment 
may be given before Juſtices of Aſſiſc. 2 BAH. 171. S. C. and S. P. cited. 10 


3 a Writ of Error be directed to ſeveral Juſtices, and returned by 
Cro. Jac. 254. Part of them only; yet if it (c) truly recite the Record, it is thereby 


1 ape 349- removed, and a new Writ of Error lies de recordo god coram nobis reſult 
(c) If the RE Hon | | | | N 


Record vary from tlie Wit of. Error, yet the Inferior Court ought to remove it. 1 Vent. 97. 


Cro, Fac. 342; If a Writ of Error be brought upon a judgment in an Aſſiſe capt a. 
„ 5 | "Ro Dy. x be | ; 9 5 a . 
adjudged, ram J. Fleming auper Capital. Fuſticiar. ad placita & J. Dodderidge u. 
cont. * Fuſtictar. ad placita coram nobis tenend affignat” Fiſt iciar” noſtris ad Aſſes 
2 4 a_ this Writ is naught, for there was no ſuch Record before Fleming Pſi 


dition was Czar”. .ad placita, - the Words coram vobis tenend' Aſſguat' being omitted, i 


Surpluſage. and thoſe after. Dodderigge cannot refer to the firſt. 

Gedb. 248. (NEAT T1 Tt 7s LOR My IH CG 
1 Rol. Rep. 16. 2 Bulp. 164. 5 

Cro. Fac, 3a. If a Writ of Error be brought in Recordo £3 proceſſu Aſſiſe, Ec. nt! 

| A. & B. ſunmoniti, without ſhewing which was Plaintiff and which De. 

fendant, it is well enough, becauſe the Precedents are both Ways. 

And now by the 5 Geo, 1. cap. 13. it is enacted, “ that all Writs 9 

% Error, wherein there ſhall be any Variance from the original Recold 


<< or other Defect, may and ſhall be amended and made agreeable t. | 


% {uch Record by the reſpective Courts where ſuch Writ or Writs 9 
£ Error ſhall be made returnable,” | | 5 


2. What is neceſſary to be removed, and herein of ren 
| ving the Reco2d oz a Trankfcript, 


22 E 3. (. On a Writ of Error of a Judgment in the Common Pleas, or oll 
69. l 452 Inferior Court, in every Adverſary Suit,' the Record it ſelf ſhall be “. 


' * 
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753. moved, that it may remain as A Frecedent and Eyidence of the Law if | BY 
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but the original and judicial Writs remain with the Cuff 
certified, but where Error is aſſigned for Want of them, Cro. Elix. 84. vide 1 Leon. 
1 Ro. Abr. 790. pl. 6. — The Writ is diredcd to the 
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But in the Caſe of a Fine the Tranfeript only is removed, for Fincs 1 Ret. fore 
are only a more folemn Acknowledgment or Contract of the Parties, ay Py 
and therefore are no. Memorials of the Law, and need only be affirmed %% 89 
or vacated; if the former, the Contract {tans as it was, it the latter, Coch. 248. 
the Juſtices of Þ. R. may fend tor tne Fine it telt, and reverſe it: or 8 Rep. 
they may fend a Writ to the 1 reaturer and Chamberlain to take i off the 3 
File ; beſides, thould the Record it ſelf be removed and affirmed, it could 
not be ingroſſed for Want of a Chirographer in B. K. 5 

Alſo if a Writ of Error be brought in Parliament of a Judgment in 15 
. R. the Chief Juſtice muſt go in Perſon into the Houſe with the Re- Do Ry | 
cord it ſelf, and a Tranſcript, which is to be examined and left there, 1 B, 65 
and then the Record to be brought back again in B. R. and if the Judg- 1 Rol. 4. 
ment be affirmed, the Court of B. R. may proceed on the Record to 2 5 
grant Execution; and therefore if the Record it ſelf ſnould be removed, Rs led 
and Judgment affirmed, and the Parliament diſſolved, there could not be Book it is 
any Proceedings thereupon to have Execution. __ tobe ws 

| : | 1e alure 

af the Parliament, to have either the Record or 'Trankeript, 


So if a Writ of Error be brought in B. R. here of a Judgment in B. R. 
in Irclaud, the Record it felt is not ſcat, but a Tranſeript only, by Rea- 
{cn of the Danger of the Seas; but when it is come ſafe and entered in 
the Rolls here, then it ceales to be a Record in Ireland, and is a perfect 
Record here; yet if the Judgment be affirmed, the King's Bench in 
Hugland ſhall not award Execution, but ſhall fend a ſpecial Mandate to 
the Chief Juſtice in Helau to do it. 1 0 

If a Writ of Error be brought in B. R. to reverſe a Judgment given in | 
B. the (4) Original ſhall not be removed, if it be not by ſpecial Matter, 1 Rol. 0. 
as if Error be aſſigned in the Original, 5 

„„ | | (4) Tho' the 

Command of the Writ is to certify Recorium & Proceſſum, yet the Courſe is only to certify the Decla- 
ration and Pleas, omitting the Writs. Bridg. 579, — All is certified which is with the Chief Juttice ; 


22 


the Record, which remains with his Clerk. 


If a Writ of Error be brought in B. R. upon a judgment in an Infe- 37 Af 5. 


rior Court againſt the Plaintiff, there the Court may reverſe the Judg- 1 Nel. Alx. 


ment, tho the Original be not removed, no Error being affigned in the 7?” 


Original; for this is removed but to ſue here upon the ſame Original, 


In an Action of Waſte brought in the Haſtings in London, there was 


Verdict for the Plaintiff, which being after quaſhed for the Inſufficiency, Green and 


and a new Vere awarded, whereupon a Verdict was given for the De- Cle. 


fendant, and Judgment for him, and a Writ of Error being thereupon < e 


brought before ſpecial Commiſſioners, it was reſolved, that the firſt Ver— 8 
dict ſhould be certified in the Record, becauſe it was not ſet aſide, for 
that the Jurors had found againſt Evidence, or for any undue Practice or 
Misfeaſance of the Parties, but only for the Inſufficiency thereof in Point 
of Law, which the Court had adjudged upon the Verdict appearing be- 
fore them upon Record. = 

If a Writ of Error be brought in B. R. upon a Fine levied 
Hu/tings of Oxford, the Record (h) it ſelf ſhall be removed. 


in the 50 47; 9. 
1 Rot. Abr. 
( Where upon a 


Uri WTF 6 : | „55 
N Vrit of Error to reverſe an Outlawry upon an Indi æment of Felony, the Record 
it ſelf, of a Tranſe 


ript only, Mall be removed. 1 Balſt. 181. | 


If there be ſeveral Records between the ſame Parties with wnich the 1 Vert. 95. 
Veſcription in the Writ of Error agrees, the Inferi6r Court may remove “ 466. 


Whi | Raym. 189. 
bk Which of the Records they pleaſe. | ay 9 


2 Keb. 684. 


CE) Of 


06 Brevinm and other Officers, and are never 


1 h 22, Cro. Fac. 479. 
Chief Juſtice, who only certifies the Body o 
/ : 


a 2 Saund. 254. 


4 — 
. 


,., 


H) Of alledging Diminution and granting 


Certiorarl. 


FN. B. 25. 4. IF the Judges of the Common Pleas, or other Judges, upon a Writ a 


Error, will not certify all the Record, the Party that ſues the rt 
of Error may alledge Diminution of the Record, and pray a Writ t, 
the Juſtices that certified the Record betore, to certify the whole Re. 
cord. | | 5 | 


1 Sid. 40. But Diminution cannot be alledged upon a Writ of Error brought up. | 


(a) As Ely. on a Judgment (4) in any Interior Court. 
1 Sid. 147 : | 8 N 
— he Seſſions of Peace. 1 Sid. 364. — But may in Error upon a Judgment in Wales and Countic, 


Palatine. 1 Sid. 14), 364. — So it may in Error upon a Judgment before Juſtices of Over and T. 


miner. 1 Sid. 40. 


1 Salk. 266. And therefore where in a Borough-Court a Flaint was entered, as the 
2 and Plaint of A. B. and the Declaration was by A. B. Executor of J. S. ani 
8 on a Writ of Error in B. R. this Variance was aſſigned for Error: Ard 

the Court held, 1. That Want of a Plaint in an Inferior Court is the 
ſame as Want of an Original in the Court of Common Pleas, and thu 
this could not be a Plaint in this Action. 24%, If ſuch Variance had 
been in a Record of the Common Pleas, Diminution might have been 
alledged, and a good Writ certified ; but in Records out of Inferior 
Courts, no Diminution can be alledged, and the Court muſt take then 

| as they find them. _ 1 „ 1 

1 Rol. Abr. A Man cannot alledge Diminution (4) contrary to the Record which 

764: is certified, N 

(b) In Error 5 | 1 8 

to reverſe an Outlawty upon an Indi ment for Murder, it being aſſigned for Error, that the Ext 


Vas ad Comitatuni, without ſaying meum, the Court, upon the Prayer of the Attorney General, 
ſhewing the King had ſeiſed his Lands, &c. awarded a Certjorari to the Coroners to certify where the 


Exact was, in order to amend the Return. Latch 210. — Upon a Writ of Error upon a Bill of Ex: 


eeptions, Diminution cannot be alledged, for he muſt hold himſelf to the Matter in the Bill ſealed; 
and if it is not there, it was his Folly to omit it. 2 Inf. 427. — Where the Record is not rightly cer- 
rified upon a Writ of Error upon an Outlawry upon an Indiment for Felony. 1 Bulſt. 18 1. but fot 
this vide Godb. 267. 2 Rol. Rep. 353. Cro. Fac. 369. | | 


« Ro). Abr. As if in a Writ of Error it be certified, that the Judgment was /! 
16+ Defend. ſit in Miſericordia, the Defendant in the Writ of Error cannot 
alledge Diminution : / That the Record is quod Capiatur, becauſe ti 

| 1s contrary to the Record certified. | 2 rn | 
1 Rol. Abr. If upon a Writ of Error the Record be certified, that a Challenge vi 
Teh a, de WE Sheriff for Coſenage, and after thereupon a Venire facias vs 
e, awarded to the Coroner upon Diminution, it cannot be certified, that tie 


200. Floyd | | | | 1 
and Berbel. Challenge was after the Return of the Veuire facias, becauſe this is col. 


trary to the Record before certified, for nothing can be certified but thit 


9 which ſtands with the firſt Record. 
1 Leon. 22. In a Writ of Error brought in B. R. upon a Judgment in the Cott 


Dayrell and mon Pleas, the Want of a Warrant of Attorney being aſſigned for R. 
ror, the Plaintiff prayed one Certiorari to the Chief Juſtice, and anoti* | 
to the Cuſtos Brevium, both which returned Non invent aliquod Mart 


; Thin. 


and the Defendant dying, the Plaintiff by Journeys Accounts brought“ 
new Writ of Error againſt the Son and Heir of the Defendant, who ap- 
pearing alledged Diminution, in that the Warrant of Attorney was 10. 


certified, and prayed another Certiorari to the Ciſſos Brevinm ; and it u 


% Vide Cro. urged, the Return was not Ou non habetur aliquod Tarran, but () 1 


a Fac. 277. | | 2 
1 Bulſt. 21. Where upon the firſt Certiorar; it was returned, there was no Warrant of Attorney in that 
Term wherein the Action was eommentged, and another Certiorari was awarded, 
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non invent, &c. So that if upon the ſecond, a Warrant ſhould be return- 
ed, it would not be repugnant ; but it ſeemed to Jay Chief Juſtice, 
h it would be hard to grant a new Certiorari in this Caſe; tho if an 
Variance could be alledged, it would be otherwiſe, as adjudged in the 
Caſe of one Lafſels, where it was certified there was no Warrant of At- 
rorney ; and becauſe the Original was intcr Laſſels Executor“ Teftamentt, 
Sc. where. he was not named Executor in the firſt Certiorart , and upon 
the Matter a new Cert1orar7 was granted. 


After in nillo oft errabithns the Court to inform their Gonſtienctd, may 
award a Certiorari to (4) amend the Record. 


o 


5 Co. 3 
Ret. 1 
76 


7 
Style 352. 2 Rol. Rep. 471. (a) So they may CATS a Certiorari to reverſe the Judgment. 1 Rol. Abr. 


764. Cro. Eliz. 155, 281, 836. 2 Leon. 3. Cro. Fac. 6, 141, 445. 


If after in 71 eff erratiun pleaded, another Part of the Record is 
brought in by Certzorar?, and made of Record there, the Cqurt ought to 
reverſe the Judgment, if the Matter ſo requires. 

After in hij, eſt erratum pleaded, if one Party alledge upon Record, a 
Diminution of the Record to reverſe it, and prays a Certiorari to certify 
it, and thereupon a Writ of Certiorari is ſued out, and the Record there- 
upon is certified; but before it is entered of Record, the Court is in- 
formed of this Matter, this ſhall not be received; becauſe it comes in 
by the Prayer of the Party after in mullo eſt erratum pleaded, which is 
not to be allow ed ; but upon Information to the Court, the Court may 
£1 ant It. | 

In Treſpaſs in B. R. judgment was given for the Plaintiff. by Default, 
and a Writ of Error brought i Camera, Scaccarii and there aſſigned for 
Error, that there was not any Writ of Inquiry of Damages filed ; and 
upon a Writ of Certigtari certified, that there was not any ſuch W rit; 


So where, in a Writ of Right in RK, after Judgment, As Writ. of Er- 


ror was brou; zht i Camera Kaccami, and the W. ant of Continuances al- 
ſigned for Error; and upon a Certicrari, the Want ' of Continuances cer- 


tified ; yet after, upon, another Certzgrari, the Continuances were certi- 


fied, and upon this the Judgment affirmed. 


If Error. be aff igned 1 in the Original, and upon a Cer tiorart Yranted an 


erroneous Original is returned; and upon this in mulls ft. erratut n is 


J 
pleaded, and after the Court ad informandamn Ch ſatentiam grant another 
Certiorari for another Original; | 


fied ; the Court ought to intend that this i is the Original, upon which the Go. 


and upon this a good Origmal is certi- 


Judgment was given in Favour of ee m ere to ons intend- 
ed to be 2 + Tod | 


in. one 19 but it appears in the Se De that the e ama- 
tions were duly made; and he making and being the Principal Officer as 
to them, and the Cifos Breviuſm having only an Abſtract thereof; upon 
tne Prayer of the Defendant a new Certiorar! was directed to the Chiro- 
grapher, who having certified the Proclamations duly made, after Exa- 


nination of the Clerks of the Common Pleas by the Juſtices in B. R. 


they awarded that the Proclamations with the Cuſeos Breviim ſhould be 
amended according to thoſe in Cuſtody of the Chirographer. 


If a Writ of Error be brought upon a Judgment in B. R. in Ireland 
in a Writ of falſe Judgment, upon a judgment in the Toulſel (which is 
the Court of the Mayor and Aldermen of Dublin); and it is aſſigned for 


Error, that there was no Plaint entered in the 22 44, and that theſe 
W. orgs per quod act io aegrevit were omitted in the C onchuſion of the De- 
Vol II Geog claration ; 


5 Co. 37. 

| ſol. Abr. 
769. 

1 Rol. Ahr. 
764 5. Wea- 
ver and Tolton. 


1 Fon. 139. 
S. C. 


1 Rol. Abr. 
765. Koror 
and Eſcourt. 


yet after another Certiorari granted, and upon this the WII rit of Inquiry 8 
was certified, upon which the Judgment was affirmed. 


I Rol. Ahr. 
765. Trevis 
and Scott. 


I Rol. Abr. 
765. 8 
Goch. 407. 
2 Rol. Rep. 


Cro. Car 91. 
Style 176. 


Palm. 285. 
Baniſter and 
wear 


(| 
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claration; if the Defendant alledges Diminution, yet he ſhall not have , 
Certiorari to the Chief Juſtice de B. R. in Ireland, to certify the Reſidue 
of the Record, c. and that if any Part of the Record be not before 
him, that he ſhould write to the Mayor and Aldermen to certify it, and 
that he ſhould certify it to this Court; for by this Plea of Jn unile ef er. 
ratum in B. R. in Ireland, he hath admitted the Record well certified by 
the Mayor and Aldermen; and this Court hath no Authority to require 
the Court de B. R. in Ireland to write to the Mayor, Sc. and the Jude: 
ment de B. R. in Ireland is only here in Queſtion ; and {uch Writ beine 
iſſued, a Snper/edeas was granted to the Whole, tho' it was prayed that 
the Syper/eacas ſhould be as to the Inferior Court only; but at another 
Day it being moved, that there might be a Cèrticsar, as to the Word, 
per quod, Ec. it was granted. 
Coo. Car. 91. In a Writ of Error in the Exchequer-Chamber upon 4 Judgment in 


between B. R. it was aſſigned for Error, that in the Bill, the Plaintiff declared on 


Hocbe ll John 


or three 83 in t a-Roll, upon whic! this v 
nd The. Leaſe for three Years; but in the Plea „ UP bich the Iſſuc was 


joined, and the Record of Niſi prius, it was upon a Leate for five Year, 
ſo that the Bill and Declaration vary; and Diminution being all:doe by 
the Plaintiff, a Bill was certified, in which it was only for three Year: 
upon which the Defendant had another Certiorari, and thereupon a 3: 
was certified, wherein he declared upon a Lcafſe for five Years, which 
warranted the Declaration upon the Roll and the N7/7 pris; and it was 
held by all the Juſtices and Barons, that the iecond Certificate, won 
Diminution alledged by the Defendant ſhould be received. for that war. 


ranting the Roll and the Record of Nifi prius ſhall be intended the tre 


Bill, and the other a fictitious one. | 
1 Salk. 268, A Writ of Error was brought upon a Judgment in Debt by Conſeſ 


Carlton and ſion in C. B. and the Want of an Original was aſſigned for Error; the 


6 Mod. 113, Defendant, before a Certiorari returned, came in gratis, and pleaded 1 
206. S. C. Releaſe in Bar, to which there was a Demurrer ; and it being agreed that 
the Plea was ill for Want of a Venue, the Queſtion was, whether the Court 

5 ex Officio might award a, Certiorari; and it was held by three Judges 
(a) So where that though the Party had (a) concluded himſelf by relying on his Re- 
_ gory leaſe, that yet the Court was not bound thereby, but may award a Cu. 
ee ed tiorari; and if upon the Return thereof it appeared that all the Proceed 
himſelf by ings were right, they were obliged to give Judgment on the whole Re- 
Pleading In cord, according to Conſcience and Right; but Holt Chief Juſtice held, 


null eſt erra- that the Court in this Caſe could not award a Certiorari, becauſe the 


3 Queſtion was not, whether Error or not, but whether barred or not bj 
ed a Certio- the Releaſe; which being the Point referred to their Judgment, they 
vrai to re- Were not at Liberty to depart from it. | | 

move the | | ; PE | 

whole Record, & Line being omitted in the Tranſcript, on Affidavit that the Record was right belon, 
1 Salk, 270. upon a Writ of Error of a Judgment in Eje&ment in the Grand Seſſions in Wales. 
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: the Suit of the King (e) only. | 


be reverſed by Writ of Error (/) without a Scire facias againſt all the 
Tertenants and Lords mediate and immediate; 


© Tuch Serre facias is not neceſſary in the Caſe of High Treaſon ; alſo it is 1 Keb. 121. 
(“) faid, chat it is not neceſſary in the Caſe of Felony, 


Jacias lies (i) againſt the Heir and Tertenants. 
163. () Antiently 


. amy any, ot ad audiend. Proceſſum & record. 1 Lev. 12. per Cur. 1 Keb. 552. — An Attaint lies 


And the Judo t 1 : | 5 e e 000 
| Fri nde ns oe ls reverſed aga inſt the Parries to the Judgment and their Heirs, tho' they 


\ 


J 2057 


(0) Of the scire facias. 


R ter the Record is (a) removed, and the Plaintiff in Error (Y) has i 
aſſigned his Errors, which (c) may be either Errors in FAT Of 11> 


. hen his Er- 
Law, he ſhall have a Scire facias ad gudiendum orrores againſt the Defen- ors, and ſuc 


dant, who thereupon may plead 17 no eſt erratum, a Releaſe, &c. = a ve 

| | metas ag a!” - 
diendum erroret the fame Term, or the Term next after the Record is removed; otherwiſe the 
whole Matter is diſcontinued, and he will be obliged ro ſue a new Writ upon the Record directed 
ro the Juſtices, before whom the Record is removed, fo proceed upon the Record gue Coram tit re. 
fidet. F. N. B. 44 5. But ſuch Diſcontinuance is ſaved by the Defendant's appearing, which he mav 
do gratis, 1 Sid. 178. 1 Keb. 642. (b) Muſt aſſign his Errors before he can haye a Scire facias, . 
F. N. B. 44. vide 1 Rol. Abr. 762. (c If theſe Matters which are aſſigned for Error appear to the 


Court to be no Error, nor Colour of Error, it ſhall not grant any Scire facias. 18 I. 6. 18. 1 Rell 


Abr. 76%, — The uſual PraQtice is, that the Defendant in the Writ of Error by Conſent doth vo- 
luntarily take Notiee of the Aſſignment of Errors; and this Conſent is teftifed by his pleading {-: 
nnllo eſt erratum, and then there is no Occaſion for u Scire factas ad audiendum errores. Carth 41. 


The Exchequer-Chamber doth not award a Sie farins ad andiendum 1 ory. 33. 
errors, but Notice is given to the Parties concerned. . 
If after a Writ of Error brought the Defendant dies, vet the Plain- 1 ee. 5,0. 
tiff in Error may ſue out a Hire facias, Ec. againſt the (4) Executor. ſaid by we 

| | SeCONdArY 
to be ſo ruled in the Caſe of Sir II. Thyn and C:rie, — But in Nol. Ahr. 565. taken from the Y care 
Book of 9 H. 4. 3. it is ſaid, that if a Man be outlawed upon a Proceſs at the Suit of A. who dies 
and he brings Error to reverſe the Outlawry, he ſhall not tne a Sire facjas againſt the Evncntor, hs 
cauſe he cannot proceed upon this Original, which is abated by the Deach of the Peſtator. Bro. Ar- 
ror. 44. S. C. (d) May be a 


gainſt an Adminiſtrator generally, or by his particular Name. 1 Rt. 
Hep. 23 2 Bull ſt. 231. ; b : 1 5 N 


If a Man condemned in an Aſſiſe be outlawed for the Fine of the King, 7 H. 4. 40. 


and he brings a Writ of Error to reverſe the Outlawry only, there ſhall : Hel. Ale. 


not be any Scire facias againſt the Recoveror, becauſe the Outlawry is at 763. 
| (e) But if 
the Writ of 


Error had been brou 4- 4+ 1 Rol. 


ght of the Judgment and Outlawry al, it had been otherwiſe. 7 7. 
The Attainder of Felony of a Perſon who had any Lands ſhall never 


(f) Dyer 34. 
but it is (g) ſettled, that f 7 


| when it is ſug- 3 we 
- geſted on the Roll, that the Party had no Lands, and the Attorney Ge- #) 2 Hawk. 
neral confeſſes it. | | P. C. 461. 


(5) 2 Salk. 
495. vide 3 Keb. 29. 
- Upon a Writ of Error againſt the Heir of him that recovers, a Scire 
| 8 H. 4. 17. 


. 3 85 | 1 Rol. Abr. 
the Writ againſt the Tertenants was Special, naming them; but of late the Courſe 


hath been to ward the Writ generally. Bridg. 72. — The Fire facias againſt the Tertenagts is not 4d 


ch recovered, and apainſt the Tertenant. 2 Bulf?. 244. 1 Rol. Rep. 3), 302. Bridg. 72: 


(a) If 


ͤm—— — 


208 Erroꝛ. 
(a) 1 Teen. (a) If a Writ of Error is brought to reverſe a Common Recovery, 
290. Like the Court, (/) before Reverſal thereof, ought to award a Scire facing 
| Point. . 7 ; A ehis ! meer Dit : g 
rtenants; and this is not meei fcretionary, bu 
Uh | In a Writ of againſt te Te ba | Y 4 but ex te. 


Diſceir ro Cefſitate juris; for they may have a Matter to plead in Bar, as a Releale, 
annul a Fine c. Hill, 2 & 3 Fac. 2. between Kingſton and Herbert. 3 Mod. 119, yy 
of Antient Cyr, but adjornatur. ms 

Demeſne 05 

Lands, and that the Tertenant is not bound thereby till, Sc. (6b) It is the beſt Way to award , 
Scire facias againſt the Tertenant, before the Court proceeds to the Examination of the Errors, fy 
he may have ſomething to plead in Bar, and fo fave the Court the Trouble of examining the Ir 
rors; and if the Judgment ſhould be reverſed againſt the Party and Privy, yet the Plaintiff couſd 
not have Reſtitution till a Scire facias, &c. Dyer 321. — That ſuch Scire fa:ias may be granted he. 
fore or after, at Diſcretion. Hard. 163. No | g 


RR. 8 (c) 1 Zev.72, But this Matter was fully debated in the Caſe of (c) yum and Lin 
| | | 130, 146. where in a Writ of Error to reverſe a Judgment given in a Common 
1 Sid. 213. | . ve | 

1 Keb. 54, Recovery againſt the Vouchee after 77 lo errat. £f pleaded, the Cour 
351,388,459, awarded a Scire facias (upon a Surmiſe of the Defendant, that there 
717, 748: were Tertenants) to the Tertenants; the Sheriff returned, that 4. ; 
19 Tertenant, and a Sire ſeci, and A. comes in and ſays that there are 
upon a Judg- other Tertenants, and prayed a Scire facias to them, and had it; the 
ment had in Sheriff returned, that B. is Tertenant, and Scrre feci and B. coming in, 
OS. Grand fays there are other Tertenants, and prayed a Sire ſacias to them; it wa 
Semons in jnſiſted, that the 'Tertenant was not a Party concerned in the Reverfi 
ales. f . } 

of the Judgment, but only as to his Poſſeſſion, and therefore could rot 


otherwiſe plead than as concerning his Poſſeſſion; that by this Means the 


as well plead that there is another Tertenant, and ſo the Plaintiff might 
be ſtaved off from ever having the Benefit of his Writ of Error; beſide 
this Surmiſe is contrary to the Return of the Sheriff: On the other Side 
it was urged, 1. That the Sire facias ought to go out againſt the Le 
+, tenants, and had in all Caſes, where it ever was controverted, been à. 
0) Dyer 32 1. warded, as appears by the (4) Books cited in the. Margin. .2.. That it 
Cro. Fac. 392+ ought to go out againſt them all, becauſe any one of. them. may have 
3 Releaſe to plead, which may Diſcharge or Advantage the other, 3, That 
21 E. z. 56. if it cannot be pleaded by the Tertenant, yet it may be ſuggeſted to the 
Cro. Car. 295, Court as Amicus Curie, and awarded ex Officio, for it may be he, that“ 
313. not ſummoned, can plead in Bar of the Writ of Error, which will go t 
pany the Whole, and eaſe the Court of - examining Errors; and in that Re 
FO. 11. 739. 5 ; | Bo . 5 e 
Co. Ent. 233. ſpect it may be awarded, and the Proceedings ſtay; but the Court bel, 
that the Awarding a Hire facias to the Tertenants' was not e Heceſtt 
Fiuris; and therefore when it is once out, and the Tertenants are wart 
ed, there is no Reaſon to grant it a third Time; that here the Delay 
was apparent ; but if he could make it out, that he that is not wartet 
has a Releaſe of Brrors to plead, it being in their Breaſts ard Diſcretionz 
it ſhould be granted, otherwiſe nor. 


* 
+ 4. 


— 


Tarth, 111. But where a Writ of Error was brought to reverſe a Common Rec- 
3 af . very, and a Scire facias ſued out againſt him that:was the nominal De. 
oke's Caſe. + * | | 


Tertenants, but oppoſed, becauſe the Tertenant was an Infant, ad 


main to another, but notwithſtanding this the Court awarded a Srit 


cias; and it was held by Holt Ch. Juſt. that tho' the granting à K, 
facias in ſuch Caſes againſt the Tertenants is diſcretionary, and not f.,, 
Furis; yet it hath been the conſtant Courſe of this Court to grant” Þ 
therefore he was of Opinion not to depart from that which had been 1 


uſual Courſe of the Court. 


4 5 | | * | 
1 | Eons (00 


Delay might be infinite, for he that comes in upon this Scire factas migt 


mandant in the Writ of Entry, and a Scire facias was moved for to tie 


therefore the Parol may demur during her Nonage, which would great! | 
delay the Plaintiff; beſides, if this Infant ſhould die, the Lands may fe“ 


a n ** LY 


— 


„„ 


(G) Ok the Pzoceedings after the Recozd re- 
moved, and herein of the Abatement of the 
Writ of Erroꝛ. 85 


F the Plaintiff in Error aſſigns an Error in Fact, if the Defendant will 1 Rot Als. 
put in Iſſue the Truth of the Fact, he ought to rejoin by Denial of Bro aw 65 
the Fact, and ſo join Iſſue thereupon, and ſhall not ſay (a) Ii hallo eft (a) This is 


errattm, for by this he acknowledges the Fact alledged to be true. min Nature of 


a Demurrer. 


Cro: Fac: 29. Co. Car 53. 1 Lev. 311. It is a Confeſſion of an Error in Fact well aſſigned. Rahn. 
231. 1 Lev. 294. but not of a Matter aſſigned contrary to the Record. Cro. Fac. 12, 521. Raym. 231. 


But when an Error in Fact is aſſigned, if the Defendant will acknow- 1 Rot. Ar. 
ledge the Fact to be fo as alledged, and yet that by Law this is not Er- 705. 
ror, he ought to 1cjoin [7 nullo eſt erratui, for by this he acknowledges 
the Fact, and yet that by Law it is not Error. | 
Alſo if a Man who is outlawed brings a Writ of Error to reverſe the 1 Rol. Abr. 
Outlawry, and Aſſigns his Errors, the King's Attorney ſhall not plead 12 793: 
71llo eft erratum, which amounts to a Demurrer, as is done between com- 


mon Perſons; but upon the Aſſignment of the Error, the Court ſhall 


give a Day to the King's Counſel to maintain the Outlawry ; and it is 


entered Curia adviſare vult till the Outlawry is reverſed or affirmed. 


If Error be alledged in the Body of the Record, zu nul eff erratum is 1 Ret. Alx. 


> a good Rejoinder, tor this ſhall put the Matter in the Judgment of the 763. 
Court, the Record being agreed to be ſo. 


So if Error be alledged in a Matter of Record, which is not of the 1 Ret. Abr. 


Body of the Record, but in a collateral Thing, as que ou babetur ali- 10% 
quod Recordam of Reſummons, n unilo eft crratium is a good Rejoinder; for 
if the Plaintiff in the Writ of Error does not pray Diminution, and there- 
upon procure a Certificate from the Inferior Court, that there is not any 
Reſummons before the Rejoinder entered, this Aſſignment is of no Ef- 
» fect, but void, in as much as this is to be tried by the Record it ſelf, and 
no Diminution can be alledged after Rejoinder entered; for if the Pe- 
fendant will confeſs the Error, yet the Court ought not to reverſe the 


1 Leon. 22. 


Judgment, till they are aſcertained of the Error by the Record it ſelf. 


If a Writ of Error abates or diſcontinues by the Act and Default of 1 Keb. 638 


F (5) the Party, a ſecond Writ of Error ſhall be no Syper/edeas ; other wiſe if (4) As it « 
it abates or diſcontinues by (c) the Act of God or the Law. Plaintiff in 


_ Error be 


7 ronſuit, he ſhall not have a Writ of Error again. 1 Salk. 263. Comb. 1 9. S. P. (c) A Wrir of Error 
abated by the Death of the Lord Chief Juſtice Foſter, and a ſecond Writ was ſucd out and allowed; 
and it was held a Superſedzas. 1 Keb. 658, 686. — A Writ of Error docs not abate by the Death of 


tie Defendant in Error; but a Scire facias ad audiendum errores may be taken out againft his Executor. 
17 1 1 . . n - 8 : 
u Vert. 34. 1 Salk. 264. Secus if the Plaintiff in Error dies. Yelv. 208. but for this vide Moor 701. Sid. 


419. Carth. 236. and Godb. 68. A Diverſity where a Writ of Error ſhall abate in a Real Action though 


not in a Perſonal Action. — Three join in bringing a Writ of Error, the Defendant pleads Outlaw- 


Ty in Abatement as to one of them; but the Court held this no good Plea, becauſe they arc all com- 


pelleble to join. Palm. 151, 


Vol. 11, r e 


— 


„ 1 . a 
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—— 


1 | Erroz. 


— 


() How far the Writ of Erroz is a Super. 

| "07514 eee 755 UE 

2 Keb. 129. A Ftera Writ of Error ſhewn, the Plaintiff ought not to take out Exe. 
neon \ cCution, but the Defendant ſhall have four Days 'I'ime to get it 
Gl (a) allowed, and four Days Time more to put in, Bail, if the Caſe re. 


Indorſing a quire it; and if he (J) paſſes that Time, the Writ of Error ſhall be ng 


Recepi there- farther (c) Sperſedeas. os 

on. 1 Vent. | | | od 
255. 1 Mod. 112. S. P. and that he muſt not keep the Writ in his Pocket. (hb) That the. very Ses. 
ing of the Writ of Error is a Srperſedeas to the Execution. 1 Hod. 28. per Kelynge. () That if the 


Writ of Error hath a long Retwn, it is no Sperſedeas, bur the Party may take out Execution. 1 Sil, 


44 5. & vide 6 Med. 1 30. 


Hob. 529. If Judgment in a Formedon be pronounced 16 No . and a Writ of 


e 77" Error is brought by the Tenant bearing Jeſte 27 Novemb. and then al. 
ver. Lyle, : 


5 lowed, and 77 majorem Cantelam a Superſedeas made out againſt Execi- 
3 Lev. 312. tions, and the Demandant obtains a Writ of Seiſin, bearing Ti efie 9 Of), 
| before, by Warrant of the Judgment, which was afterwards entered but 
as of Octob. Mich. being the laſt Continuance, which being made appear 
to the Court, and they being ſatisfied that the Judgment was pronounced 


16 Novemb. before which Time the Defendant could not have a Writ of | 


Seiſin, nor the Plaintiff a Writ of Error, they held this ſuch a Trick 
would defeat any Writ of Error; and therefore a new Srperſedens wa 


awarded againſt that Writ of Execution, id errmice. Es et 
1 Med. If a Writ of Error is taken out to remove a Reeord between ſuch and 


Hughes and: ſuch Perſons, and ſome of the Parties are omitted; fo that in Strifnels 
Underwod... the Writ does not agree with the Record, yet ir is notwithſtanding 2 
| Su perſedeas, and no Execution can be taken out, for the Court belov 
(e) That if (e) cannot judge of the Fitneſs of it, tho? it may be quaſhed in the Court 
the Record out of which it iſſues. LPT SECT D063 FI i Milt 1 
vary from 


the Writ of Error, yet the Inferior Court ought to remove it. 1 Vent. 97. 


z 


d 14 
U . 


26: FE" 


2 Rol. Abr. If A. recovers in Debt or Damages againſt B. and ſues out a, Cabias a! i 


49 1% Tock Satisfaciendum againſt B. which is returned New eſt Inventus,. upon which 
and Till, ard 9 


er Crete and A Scire facias is awarded againſt the Bail and returned, and after a ſecond 
Jones, cont. Scire ſacias awarded, but not returned, B. brings a, Writ of Error on the 


the Opinion Principal Judgment; this is no Sper/edens as to the Proceedings again; 

of Bram?//9« the Bail, but the ſecond Sire facies may well be returned, and tht 
Plaintiff may proceed thereon, notwitliſtanding the Writ of Error 
which affecting only the Principal Judgment, is diſtinct from the Fro 

eccedlings againſt the. Bail. 5 5 

2 Rol. Abr. So if a Man recovers againſt 7. S. and on a Scire facias hath Judt 

491. nent againſt the Bail, and the Bail bring a Writ of Error of the ju.” 
ment on the Scire factas ; this ſhall be no Snper/edcas as to the princi 
Judgment, and therefore the Plaintiff may take out Execution againſt tl. 
Principal. | | 

2 Rol. Abr. 


it a Man brings a Writ of Error on a Judgment, but does not ren" 
491 Mar ſu = - ? | 


21d 3719, de Record within fix Days, this ſhall be no Sperſedens, but Execute 
fore, atjudg- May well be taken out, for it appears that the Writ of Error is WC: 
ed per (ur. for Delay. | 


2 Nol. Abr. If upon a Fieri ſacias on a Judgment againſt B. the Sheriff takes ““ 
4%, Fare Goods of B. into his Hands; but-heſore any Sale of them, B. delivers" 
and Sheltor, N 5 "the 
ter Cir ;- but 


| Ar 8088. | : a . 11, 
in the ſame Book, fel 491, 492. there are Caſes which ſeem contrary, & viae Cra. Elixz. 5978. Ju 
Shexitf makes a Warrant to his Bailiff, and ale 


«42, ent. 75. cent. and Style 159. — If the 
4 | 


— —_— 
_Y —_— 
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— 


6 


the Sheriff a Hyper ſedeas on a Writ of Error, B. ſhall have the Goods . 
again, for by this Seiſure no Property is altered. 


— 


Su- 
perſedeas to 


| | Eg | the Sherick, 
and the Bailiff, before Notice of it, makes Execution, tis not good; for the Superſedeas to the Sheritt 


. . n > * i 1 1 8 * II » 0 * + 
determines the Warrant of his Bailiff, — If Execution iflues, and the Sheriff executes ic, and after 


a Snperſedeas comes to him quia executio erronice emanavit, the Sheritt ſhall have his Fees for the Exe— 
cution, vide Tit. Sheriff. | 


If a Writ of Error be brought returnable into the Exchequer-Cham- 1 Rel. Als. 
ber, which is allowed by the Clerk of the Errors, and a Sperſedeas pe 5 
granted thereupon ; but the Record is not marked by the Clerk of the 1 
Errors, as the Uſage is, nor Notice thereof given to the Attorney of the and Baud. 
other Side; but theſe Matters are omitted, becauſe the Attorney was not 
known, nor the Number-Roll of the Record; yet this is a good Syperſo- 
teas in Law, fo that if Execution be awarded and executed, it is erto- 
neous, and a Sperſedeas ſhall be awarded s erronice emanavit; but it 
is no Contempt in the Attorney, in taking out Execution, he having no 


Notice of the Writ of Error, and the Roll not being marked. 


It ſeems clearly agreed, that an Action of Debt may be brought upon 10 x 6. 6. 
a Judgment in E. R. notwithſtanding a Writ of. Error brought in the 


| 2 Rol. Abr. 
Exchequer-Chamber ; for tho' ſuch a Writ of Error be a Sperſedens to 499- 


the Execution, yet the Duty remai:.s upon Record; and it is but rea- Dyer 32. Pl. 5- 


; | a : . Adu and 
ſonable the Party ſhould have this Remedy for his Damages for For— Tomlinſon. 
bearance. 0 I 1 Sid, 236. 

| oo | 5 . i Lev. 153. 
1 Keb. 827. Raym. 100. S. P. adjudged, Draper and Brightevell. 1 Afod. 121. 3 Keb. 550. 


* : S. P. 4 Mod. ; 
247. Diobton and Granvil S. P'. and a Difference taken berween a Judgment in the Kinz's Rench and 


Common Pleas; for as10 the fiſt, the Record it ſelf 15 nor removed ino the Excheguer-Chamber, and 
therefore an Action of Debt lies thereupon ; ſecus of a Judgment in the Common Pleas, where the Writ 


of Error removes the whole Record. Skin. 599, 591. S. P. and that it would be unreaſonable that the 


Plaintif, ſhould be for ever barred by commencing, his Action too ſoon, and therefore ſuch Writ of 
Error cannot be pleaded in Bar, tho' it way in Abatement; but for this vide Sal. 3, 4+ 1 Show. Nep. 
98, 146. Cirth. 1, 2, 136, 244 — Put to a Scire facias Quare executionem habere non de 


A 3 - 4 bet, a Wiit of Lr- 
ror pending may be pleaded in Bar of the Execution. Skin. 591. | 


* 8 PE WEE 8 teeth. — the, OY 
—_— 
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(1) To what Court a Writ ok Erro: lies: 


And herein, 
1. Of Uirits of Erro2 into Parliament. 


HE Court of Parliament is the ſupreme Court, where antiently 
Cauſes of great Conſcquence, as between the Magnates Regni, were 
heard and determined; hence the Lords is the dernier Reſort, to which a | 
Writ of Error lies; and therefore (a) if a Writ of Error be broveht of ) Show, 
a Judgment in the King's Bench into the Exchequer-Chamber, and there dogs Caſes 
me Judgment is reverſed; yet a Writ of Error lies of ſuch Judgment i 1 


| ; | | tet Ns 1 Vent. 334. 
to ( Parliament, and the Lords may reverſe ſuch ſecond Judgment. Nay m. 330. 
3 


| | | 2 Fon. 99. 

: Lev.232, () When a Record. comes into Parliament upon a Writ of Error, the King 2 An 
certain Earls and Barons, and with them the Juſtices to determine the Matter. 22 E. 3. 3. 1 Rol. Abr. 
**% 2 Brlg. 164. For the Form of the Writ, vide Show, pl. 12. and for the Manner of Procceding 
© ICICON, vide Moor 834. Cro. Fac. 341. Godb. 250. 1 Rol. Rep. 14, 15. Noy 76. Raym. 5, 383. 


So as rit of Error lies into Parliament upon a Judgment given in B. R. z) II. 6. 13. 
either in a Cauſe brought there by Writ of Error, or originally commen- 11 E. 4 9. 
d tnere. 1 Rol. Abr. 


BY 105 5 745, for the 
dhper of obtaining and proceeding upon ſueb Writ of Error, vide 4 Inſt. 21. Godh: 2 


— Raffi 
2 | — . 27. 1 Bulſt. 162, 
7y 8 icor 934: pH. 1122, — That a Writ of Error may be returnable ad proximam Seſſionem Parkament”. 
5375 Baſt, Ent, 895. — But no Surerſe/eas ought to be granted upon a Writ of Error returnable 


> . . : 1: ; n - — 8 . 0 , . cs 
. . Par tanentum. 1 Vert. 31. 1 Sid. 413. — If the Parhament is diſſolved, the wWrit of Er- 
reis abated 


| „the Court of King's Bench may proceed to Execution afterwards without any Rem:ttt- 
wr, Carth. 2557, but it ems char this i,; altered by a late Ordet in the Lords Houſe. | 


And 


7s 


1 


mid in 


415 = Erro: 


. 4 
* 
A. 
—ũ— 


And tho' upon a Judgment in the King's Bench, fince the 2 Flix, 
cap. 8. the Party may elect either to bring a Writ of Error in the Ex. 
chequer-Chamber, or in Parliament; yet if the Cauſc commenced in the 
(a) 1 Seurd. King's Bench by () original Writ, there lies no Writ of Error but in. 
85 185. to Parliament; alſo if he elects to bring Error in the Zxchcquer-Chan. 
S. P. ber, regularly he cannot after bring Error in Parliament upon the firſt 


Tho' he may Judgment. 


- when the 


Suit commences by Bill, for the Statute excepts ſuch Caſes where the King is Party, as he is ſuppo- 
ſed to be to «ll Suits originally commenced in that Court, which hath a peculiar Juruuiction over all 
criminal Offences. | 


a) Vide a Rol. And therefore it ſeems, that if a Writ of Error be brought upon 1 

1275 492- Judgment in the Exchequer- Chamber, where the Judgment is affrmed, 

ee anch after Error is brought upon the {ame Judgment in the Parliament; 
this Writ of Error is no Syper/edeas ; but if the Writ of Error be brouy! 
upon the Judgment in the Exchequer-Chamber, it is a Superſedeas. 


2. Of Writs of Crro into the Exchequer-Chamber, 


As no Writ of Error lay of a Judgment in the King's Bench, but in 
Parliament, and as the Subjects were often diſappointed of their Writ of 
Error by the not Sitting of Parliament, or by their being employed in 
publik Buſineſs when they did ſit; therefore, 5 


) There- By the 27 Eliz. cap. 8. reciting, that erroneous Judgments in B. l. 


fore was $3 were (% only to be reformed in Parliament, it was enacted, “ That 
extents one cc where Judgment ſhould (c) thereafter be given in B. R. in (d) (e) Debt, 


to ſuch Cauſes f 8 * | : 
in which © Cf) Detinue, Covenant, Account, Caſe, Ejectment, or (g) Treſpas 


there is no © (þ) firſt commenced there, (i) other than ſuch where the Queen fall 


Remedy but ce be Party, (&) the Plaintiff or Defendant, againſt whom ſuch Judgment 


pode; aa c ſhall be given, may at his Election ſue out a Writ of Error directed to 
7 


note Er © the Chief Juſtice, commanding him to cauſe the Record, and al 
rors in Fact, © Things concerning the ſaid Judgment to be brought before the Judges 
for hole cc of the Common Pleas and Barons of the Exchequer, which being of 


ht be- | | 1 . 
us. e ce the Degree of the Coif, or Six of them, ſhall examine the Errors al- 
been exa- © figned or found, and thereupon reverſe or affirm the Judgment, other 
5 | &« than 
B. R. 2 Lev, 5 5 N 15 . | 
38. adjudged, 1 Vent. 207, 208. adjudged, Cyo. Fac. 5. fo adjudged in B. R. contrary to the Opinion af 
the Judges in the Exchequer- Chamber. — But that Errors in Fact may be aſſigned in the Exche- 
auer-Chamber, and if denied, tried by Nifs prius, and how, vide Cro. Elix. 731. Hob. 5. Cro. Car. Ji. 
1 Fon. 4i0, 411. (c) Where an interloeutory Judgment was given befare the AG, and a Writ of ltr 
quiry after executed, Cc. 1 And. 145. (d) Not Replevin, 2 Rol. Rep. 434. agreed per Cur', (e) Br 
tends to their Heirs, Executors or Adminiſtrators. Cro. Elix, 294, 295. 6 Co. $0. a. (J) Error lies 
not upon a judgment in a Scire factas againſt Bail, Tele. 157. Cro. Fac. 171. Lancaſter and Keyleirh 
Cro. Car. zoo. adjudged, 1 For. $25. adjudged, — Yet Cro. Eliz. 730. it was adjudged contrary by ill 
the Judges and Barons except Two, for that it was within the Intent of the Stature, and in Nature 


of an Adtion of Debt. — That Error lies. upon a Judgment in a Scire facias againſt Executors, up! 


a Judgment in Debt, within the Equity of the Statute. Cro. Car. 286. per Curiam iubitatur. — TP 
Scire facias is but to have Execution of the former judgment. Cro. Car. 464. — Tis in effect a Piece 
of the Action. 1 Mod. 79. per Hale. — Put vide Cro. Far. 384. Cro. Car. 143. Hob. 72. 1 Mod. 207 
) Not in Reſcous, becauſe more than Treſpats, and Treſpais would not have lain, becauſe the Cut 
tle reſcued were the Cattle of the Defendant himſelf; and there is a Writ of Reſcous in the Regiſt! 
Giftin& from Treſpaſs. Och and Yates. Moor 694. pl. 963. by all the Juſtices held clearly, Cro. Far- 17% 
cited. — Not in Rayiſhment of Ward. 1 Rel. Rep. 134. fer Croke. (b) Ir lies not upon any Judgme!' 
affirmed upon Error brought in B. R. 2 Bulſt. 162. nor upon a Judgment in a Setre facias upon fic 
Judgment affirmed in B. R. 1 Rol. Rep. 264. 1 Salk. 263. S. P. adjudged. — Nor upon a Suit by O' 
ginal. 1 Saund. 346. Carth. 180. S. P. admitted. (i) It Jies in Debt upon the Starute of Tithes. 1 $ 
240. ſaid to have been adjudged. — But whether it lies in Debt upon the Statute of Uſuty. 1.5” 
240. dubitatur, and vide 1 Vent. 49. — It lies in Debt gu tam, upon the Statute for abſenting from 
Church, for the King is not properly Party, tho' ro have Part of the Penalty, Raym. 275. adjudgcc, 
4) Not in an Action of Scandalum Magnatum, Lord Say and Seal and Stephens. 1 Fon. 194. adjuegcd 
oy three Judges againſt one. Ley 82, adjudged, Cro. Car. 142. Earl of Stamford and Næedbam. 1 Sid = 
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« than for Errors concerning the Juriſdiction of the Court of King's 1 Vert. 49. 
C Bench, or for Want of (2) Form in any Writ, Cc. or Proceeding, (% ) 44-253: 
5 De (hall be b ht back / (b) So it the 
and (“) after the ſame (c) ſhall be brought back in B. R. that (2) fur- Plazntiff in 
cc ther Proceedings may be had thereupon, as well for Execution as Error be 
cc erways.” | Nonſuit, or 
N other wa) 5 / e 
Aiſcontinued. 1 And. 144. 2 And. 123. (e) So that no Execution can be granted out of the Exche- 
quer-Chamber. Style 238. (d) Wuere after Reverſal: and Judgment quod recuperet, and the Record 


And by the ſaid Act it is further enacted, « That. ſuch Reverſal or 
Affirmation ſhall not be final, but the Party gricved may bring Ertor 
in Parliament.” | 


;. Of reverſing Judgments in the Court of Exchequer. 


; 3 F . 5 „„ ) ] . * 
Before the Statute of 31 E. 3. (e) Errors in the Exchequer were ſomc- 4 . 72. 
times examined in () Parliament, and ſometimes before Commiſſioners, Aoo# +556. 

by Force of the King's Writ under the Great Seal. (e) Writs of 


1 5 „„ Error upon . 
Judgments were there ſeldom brought. Sv. 5t. (f) 1 Rol. Rep. 14, 15. 


By 31 E. 3. cap 12. in all Cafes touching the (S) King, or other Per- 
ſon, upon Complaint of Error in Proceſs in the Exchequer, the (%) Chan- may have 
cellor and () Treaſurer ſhall () cauſe the Record to be brought beforc Error here. 
them, and taking to them the Judges and other ſage Perſons, ſhall call L 104 42-4 


before them the Barons ro hear the Cauſe of their Judgment; and, if up- Ch) By 31 E. 
bn Examination Error be found, ſhall amend the Rolls, and ſend them / ca. i. 

into the Exchequer to have Execution. | ine not 8 

| . 1 | | zZ mi © 

| the Lord Chancellor or Lord Treaſurer, or either cf them, at any Day of Adjournment, ſhall be no 

it  _Diſconcinuance, fo as one of them, or both Chief Juſtices come, and are preſent. - Bur this Statute 

o dot providing Remedy where they came not at the Return of the Writ of Error, vide 2 Leon. 59. it 

1 Vas enacted by 16 Car. 2. cap. 2. that if the Chief Juftices, or either of them, or the Chancellor or 

| | Treaſurer ſhall come at the Return of the Writ of Error, it. ſhall be no Abatement or Diſcontinuance ; 

© dat no ſudꝑment ſhall be given, unleſs both Chancellor and Treaſurer ſhall be preſent. 7 (1) Intended 

of of the Treaſurer of England; and at the Time of making this Statute, the Offices of Treaſurer of 

= England and of the Exchequer were in ſeveral Hands. () Tho' the Barons only are Judges, yet the, 
1 © Treaſurer togethor with them hath the Cuſtody of the Records, and therefore the Writ of Frror is 

ner 10 be directed to him and the Barons, and ris, tho' the Lord Treaſurer and Preaſurer of the Exche- 

ian WU quer ate the ſame Perſon. 4 Inf. 105. Sav. 33, 36. | 

n of ; E | 7 3 2 5 52 . a 1 K. a | : 

Ns 3 In the Bankers Caſe adjudged in the Exchequer, which came before Cartb. 388. 

5 | the Lord Keeper, se. purſuant to the above Statute, the Lord Chan- erf : 

7 | eller and three of the Judges were of Opinion, that the Judgment of Yes © 

"ter he Exchequer ſhould be reverſed ; and then the Queſtion was, whether 

b the judgment of the Court ſhould purſue the Opinion of the Majority of 

yall the Judges, or that of the Lord Keeper and the three Judges ; ' and 

an | IT hree of the Judges were of Opinion, that the Majority of the Judges 

. ſnould overn this Judgment; but the others being of a contrary Opi- 

pie | nion, the Judgment was reverſed, which was pronounced by my Lord 

J 2% | Keeper Somers. | = | | 

8 Cat⸗ 

egitet \3 34 

1. 1% g ; C 3 5 

gu WY 4. Of Writs ok Erroz into the King's Bench, 

n 1 | 

* E The Court cf King's Bench ſuperintends the Proceedings of all q- 

r 1 9 Ws - Interior Courts, and being the King's own Court in which he for- 

gude, Pax fat in Perſon, by the Plenitude of its Power corrects the Errors of 

gjvcgec * Vol. I 5 thoſe 

Sid. 15 


remanded, a Writ of Inquiry may be awarded, & c. Faldoe and Ritge, Cro. Fac. 206. Ny 129. Tel. 749. 


(2) The King 


— — 


n 
© 
; 


9 


öäöä5,, 


— 


(a) 34 4 . thoſe Courts; hence it is, that (2) a Writ of Error lies in this Court of ; 
37 Afſ. 5 Judgment given in the (5) King's Bench in (c) Ireland. 

1 Rot. Aty. | . 35 EE: | 1 | = xt 

145. E N. B. 22. but for this vide 4 Inſt. 356. Kelw. 202. 5 Co. 18. a. Calvins Caſe, 1 Leon. 35. Il. 
118. Style 386. Vaugh. 290, 402. and per Rol. Rep. 17. it is ſaic per Coke, that Ireland was annexed ty 
the Crown of England by Conqueſt, and therefore, &c. but Q. 2 Bulſt. 163. — It lies not in the Pap. 
lia ment of Ireland. 1 Rol. Rep. 17. per Coke. (b) Upon a Judgment in Banco there, it muſt be brought 


in Banco Regis there, Cc. F. N. B. 22. Telv. 118. (c) Upon a Judgment in Calais, when under the 


Subjettion of the King of England, a Writ of Error lay in. B. R. 4 Inſt. 282. Raym. 174. S. P. cited, 


| Vauoh. 290, 422. S. P. cited; but yer vide Kelæb. 202. S. P. cont. — But it lies not upon any Judgment 


in $.otlazd, becauſe a diſtin Kingdom, and governed by diſtinit Laws. Shore. Par. Caſes 33. 


So a Writ of Error will lie of a Judgment given in Chancery on th 


Rol. br. Common Law Side, called the Petty-Bagg, as upon a Scire facias upon 3 
1 Rot. Rep. Recognizance, altho' both Courts were before the King himſelf, and tg 
287. (4) ſome Purpoſes are the ſame. 

2940 47. 


4 Inſt. So. Dyer 315. & vide Moor 570. pl. 778. (4) As if Iflue be joined in Chancery, it muſt het: 
in the King's Beneh, and the Record delivered over per Proprias Manus of the Chancellor. 2 $1ung 3 


2 Keb. 621. 1 Lev. 283. 1 Sid. 436. 1 Mod. 29. Fefferſon and Dawſon, & vide Abr. Eg. 128.9. 


1 Sid. 208. If a Peer be attainted before the Lord High Steward, a Writ of Err 
1 Lev. 149, lies in the King's Bench of ſuch Attainder, and the Party has no oth« 
per Twifden. Remedy. | | | | 
4 Inſt. 22. A Writ of Error lies of a Judgment in the Common Pleas into the 
King's Bench, which can only correct the Errors of that Court, aud 
from thence into Parliament. 


4 % 214. A Writ of Error lies into the King's Bench of a Judgment in a Coun 


223. 5 ty Palatine, for tho' theſe are Superior Courts and have Jura Regain, 
Eg - yet their Juriſdiction is derived from the Crowb n. 
4 Ivp. 218. If an erroneous Judgment be given in Darbam in-the Chancery, urn 


Proceedings according to the Common Law, or before the Juſtices of the 
. Biſhop, a Writ of Error lies before the Biſhop himſelf, and if he girs 
an erroneous Judgment, Error lies in B. R. . ! 
4 Int. 29) If the Juſtice in Eyre gives an erroneous Judgment at a Juſtice- Sen 
| in a Foreſt, a Writ of Error lies thereupon in B. R. 155 
(0 in Eied- By the 34 C 35 H. 8. cap. 26. Par. 113. Errors in A in Pen 
ment Gr f. Teal and (e) mixt, before the Juſtices in their Great Seffions in Malt, 
fith's Ell. ſhall be redreſſed by Error in B. R. in Euglaud; but Errors in Pie 
Maar 24, Perſonal ſhall be reformed before the () Preſident and Counſel. 
391. ad- . 
odge, Cro. Eliz. 10g. adjudged. () This Court is diſſalved by the Statute of 1 W. & M. eq). 77 
and by the fame AQ, Errors in Pleas Perſonal arc to be redreſſed as Errors in Pleas real and mis" 
were by 34 © 35 H. 8. | | : | | 


5. Of Writs of Erroꝛ into the Common Yleas and oth 
Interioz Courts, 
F. N. B. 44. 


(o) Tho! Er- If an erroneous Judgment be given in (g) Londom, or other Plich 


rer lies not * hich is a Court of Record, the Party gricved ſhall have a Writ of Ft. 
in B. R. up- ror, and this Writ may be returned into the Common Pleas, or into tie 


on a Judg= King's Bench, at the Pleaſure of him who ſueth the ſame. 
ment given | | 


n London, yet it lies upon a Judgment given at Newoate, which is upon Commiſſion in their ge. los 
2 Leon. 107. ſo held, and vide 2 Rol. Rep. 97. 2 Lev. 223. | 


4 N 985 No Writ of Error lies in Banco or Banco Regis, upon a Tudgment 7 
Courts of ven within the five Ports; but by Cuſtom ſuch Judgment is examinit: 
C:amce Ports, by Bill in Nature of a Writ of Error coram Domino Cuſtode ſeu Gori 


fungue Portuum apud curiami ſilam de SHepray. 
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If a Judgment be given in the Court of Stannaries of the Dutchy of 1 Rel. Abr. 
Coruwal, (a) no Writ of Error lies upon this 12 Banco or Banco Regis, 745. 
becauſe it hath not been uſed; but of this there may be an Appeal to f any Mat- 
the Guardian of the Stannaries, and from him to the Prince; and when ters rouch- 


there is no Prince, to the King's Counſel. ing the Stan- 
naries, o 


therways upon a Judgment there given upon collateral Matters. ; Bulſt. 185. per Coke Chief Juſtice, 


ſaid to have been ſo reſalved upon a Conference by all the Judges, as is to be ſeen recorded in Chan- 
cery in the Petty Bag Office. Q. Owen 8. 1 Sid. 233. 


A Writ of Error lies in the Common Pleas upon a Judgment given be- 1 Ret. Abr. 
| e ſudges of Aſſiſe. 745. 
1 J S | D „ 5 3 8 OY . but vide 
1 Leon. 55. 3 Leon. 159. Dyer 250. Moor 78. 1 And. 12. N. Bendl. 153. Cro. Elix. 26. Carter 222. 


Upon a Judgment given in the Huſtings in Lodon, a Writ of Error 18 E. z. 14. | 
hies at &. Martins before certain Juſtices. | 1 Rol. Abr. 


| RS 5 5 : 145+ 
1 Lev. 309. 2 Saund. 253. S. P. and that upon a Judgment of the ſaid Juſtices, a Writ of Error lies 
in Parliament, vide 2 Leon. 107. 


6. Where a Crit of Erro lies in the tame Court in which 
the Recoꝛd ts. e 


If upon a Judgment in B. R there be Error in (b) the Proceſs, or RNAS ic. 
through the Default of the Clerks, it ſhall be reverſcd in the ſame Court ps. 181. 
by Writ of Error ſued there before the ſame Juſtices. 1 Lol. Abr. 

| | 746. 


(b) And therefore the 27 Eliz. cap 8. which gives a Vrit of Error into the Exchequer- Chamber, ex- 


tends not to Errors in Fact, for theſe might have been examined in B. R. 2 Lev. 38. 1 Vert. 207. Cre. 
Fac. 5. S. P. adjudged 5 


So if one is indicted of Treaſon or Felony in B. R. or being indicted 3 Lift. 214. 
elſewhere, the Indictment is removed in B. R. and by Proceſs of that | 
Court he is erroneouſly outlawed, and fo returned; a Writ of Error may 
be brought in B. R. for the Reverſal thereof. Rs | 

Alſo if an erroneous Judgment in Point of Law be given in B. R. up- 1 Sid. 208. 
on an Indictment in London, a Writ of Error may be brought in the Cor»biZ's Caſe 
{ame Court; for though in Civil Caſes Error does not lie in the ſame yy gd 
Court, unlefs for a Matter of Fact; yet in criminal Caſes it lies as well 1 Lev. 149. 


19 8. W adiudo- 
for an Error in Law as Fact. ad a. 9 wool 
: 3 : thoꝰ it may 
de brought in Parliament, that does not prove but it may be brought here alſo. 


In (c) Fitz. N. B. it is ſaid, that a Judgment cannot the ſame Term it (e) E. N. B. 


is given be reverſed in B. R. without a Writ of Error, though ſuch Judg- * 

ment may in the Common Pleas; but it does not ſcem that there is any 
Foundation for this Piſtinction, (4d) for during the Term in which an 

judicial Act is done, the Record remains in the Breaſt of the Judges of „Aer 186. 


. 332 


the Court; and therefore the Roll is alterable during the Term, as they 2 Eg 
ſhall direct. e | | Pobb. 181. 


But when 


the Term is paſt, the Roll is the Record, and admits of no Alteration, Co. Lit. 260. a. vide Tit. 4 


mendment 108. 


But if an erroneous Judgment be given, and the Error lies in the 


Judgment it ſelf, and not in the (e) Proceſs, a Writ of Error does not 1 ol. ly. 
lie in B. R. of ſuch Judgment. 746. 


(e) As 1f the Court awards an Exigent where they ought to 3 PI | 
: ; | 8 a Plu es C / 1 Il. "SA 
may reverſe their own Judgment for falte f 8 Tliey 


Latin, becauſe this is not the Default of the Court, but 
ofthe Clerks, H. 6. 30. 1 Rob. Abr. 746. — Where by Reaſon of Fraud, Sc. a Judgment may be va- 
_ pap the Term in which entered, vide 2 Rel. Abr. 724. — If Judgment be given in an Action in 
x Pi there allo Execution is awarded, a Writ of Error quod coram wvobis reſidet does not lic in B. N. 
is Ajudicatione exeutisis. 1 Rol. Aby. 746-7. 1 Fol. Rep 6 5 8. C. 

| | | If 


7 H 6. 30. 


(a) That * 


4 


— © ors V 


216 Erro. 
1 . 155 If Two bring a Writ of Error in B. R. upon a Judgment in an Aﬀiſe, 
747. and pending the Writ one of the Plaintiffs dies, and after, the Cour 


; I, liv, . . . 7 9215 Wag 
W not knowing of the Death of one of them, reverſes the Judgment; and 


adjudged, after he, againſt whom the Judgment was reverſed, brings a Writ of Er. 
4 Leon. Co. ror in the fame Court de B. R. and aſſigns the Death of one of the 
wb Plaintiffs in the firſt Writ of Error, which was the Act of God, not the 
Error of the Court, it ſeems the Writ well lies. . | 
Carth. 368 9. Tf a Record is removed by Writ, of Error out of the Common Pl: 
into the King's Bench, and the Writ of Error for Inſufficiency is quaſh. 
ed in the King's Bench, the Plaintiff in Error may have a new Writ .c. 
ram vobis reſiden. but fuch new Writ is not a Superſedeas in it {elf as the 


firſt Writ was, and therefore he muſt move the Court for a Super ſedeus, 


anne ee meer. Emu nt mn ghee . 

Cavth. 369, So if ſuch ſecond Writ be quaſhed for Infufficiency, yer the Court wil 

370. grant a new or fecond Writ of Error coram vous reſiden. as alſo a Here 

575 ſedeas on putting in Bail; for ſucti ſecond Writ being void is as if there 
had been none before. pL 


(K) Ok affigning Erroꝛs: And herein, 


1. Of the Manner of alligning Erroꝛs. 


| | T TJ PON a Writ of Error for Want of (a) aſſigning Errors, Judgment 
1 Sid. 194. 


Feuer and is not affirmed, (5) but Execution goes upon the firſt Judgment; 
Pri-e. ſo that the Party can have no Coſts; but his Remedy muſt. be upon the 


2 Keb. 52, Recognizance, by which he is bound to proſecute with Effect. 


„ . ̃ TIT | 

(4) Error cannot be aſſigned in a Record which is not in the Court where the Writ of ' Error it 
brought. 11 H. 4. 47. b. 1 Rot. Abr. 760, 769. — Aſſignment of Error is in the Place of a Declars: 
tion. 9 E. 4. 31. — Error may be athgned in every Part of the Record. 1 Rol. Abr. 760. — May 
be moved to the Court, tho' not particularty aſſigned. 5 Co. 35. b Error in Fact or in Law may be 
afigned on a judgment by Default. 1 Rol. Abr. 756. Siyls 122. (b) If a Record be removed our of 
the Common Picas into the King's Bench by Writ of Error, and ine Plaintiff will nor aſſign his Er- 
yors, then a Scire facias ſhall iſſue forth que executionem habere non debet; and upon Summons and tvo 
N. hils returned, the Plaintiff ſhall have Execùtion. 2 Lrox. 107. | 


Carth. 40,4'- The Parties, upon the Removal of the Record by the Writ of Error, 
0 1 have no Day in Court given to either of them; wherefore if the Plain- 
where the tiff in Error delay to fue forth his Scire fucias ad audiemdum errores, the 
Errors were Defendant hath no Way to compel him, but by ſuing out a Sczre facis 
alngned Wa que execttionem non, &. and if upon ſuch a Scire facias, the Plaintff 
eee in Error doth not plead, that his Errors are aſſigned, but ſuffer Judg- 
giving No- ment to pals upon two Ns; no Errors afterwards aſſigned ſhall prevent 
tice to the Execut.on. | | | | | 
defendant in | 
Error... 


And by a Rule of the Court of King's Bench, if the Plaintiff in Er- 
ror doth not afſizn his Errors, and give a Copy of them to the Defen— 
dant's Attorney in Error, by or before the 'Time given by the Rule on 
rhe Scre fuctas is out, the Defendant's Attorney in Error may enter 
Judgment on the Scere facias, and take out Execution thereon, but cal 
have no Coſts, unleſs he gives a Rule for the Plaintiff to aſſign Error 01 

Record; which if he doth not do, he may be New Pros, and then the 
Defendant in Error ſhall have his Coſts. : | 

Alſo by another Rule of the ſame Court, when the Plaintiff in Error 
hath aſſigned the General Errors, he muſt give a Copy of them to the 
Defendant's Attorney, Who may plead Jz 227 e ertatu to it immedi. 

= | 
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8 
the. 


od 


iy, and enter both on the Roll; paying the Plaintiff's Attorney 2 s. 4d. 
for the ſame. ; LIND „ Ky | 

If the Defendant in Error ſues out a Scire facias quare executionen non 
gebtt; this is meerly collateral to the Record removed, and yet by Mat- 
ter cx pof? facto may become a Record; as if the Plaintiff upon the Re- 
turn of the Scire ſacias appears and pleads a Releaſe or other Matter, as 
he well may, then this is a Record annexed to the firſt Record removed ; | 
but if upon the Return of the Scire facias, the Plaintiff appears and af- 
ſigns Errors, or hath a Day given him to aſſign them, and upon this Re- 
cord affiens his Errors inſufficiently ; this Scire facias is but a Piece of 
Paper filed to the Record, no Proceeding being thereupon. 


Yelv. 6, 5. 


5 In a Writ of Error it is no good Aſſignment of Error, anod in omnitis 6 E. 4. C 

” erratum e, for the Court is not bound to inquire of the Errors, if the” tk Aue. 
Party does not ſhew them. "gd EW 
86. 

2 Leon. 22. 
Cro. Elit. C11. 
a | SP. Fi 1d 
S Ux' verſus Smitb. Where the Husband and Wife being outlawed, and the Wife refuling to ap— 
pear, the Outlawry could not be reverſed, & vide Carth. ). S. P. where a Difference was taken, that 
where the Error appears on the Face of the Record, it may be aſſigned fer Ati nie, but no Op1- 
nion given thereon. (a) A Perſon attainted of Treaſon or Felony, before he can have a Writ of Er— 
ror to reverſe the Attainder, muſt aſſign his Errors, and thereupon have Leave from the Court to 
proſecute his Writ of Error. 2 Hawk. P. C. 461. — And no ſuch Writ of Error is to be allowed with- 
out an expreſs Warrant from the King, or the Conſent of the Attorney General: 1 Sid. 69. 1 Buſt, 
71. 3 Mod. 42. 1 Rol. Rep. 175. | 7: e eee E . 


In a Writ of Error to reverſe ah (a) Outlawry, Errors cannot be aſ- 
ſigned by Attoruatum, but the Party muſt appear in Perfon. | 


. If Two bring ſeveral Writs of Error, and ſeveral Serre facias's to res 11H 4 92.h. | 
verſe a Judgment in an Aſſiſe againſt them, they may afſign Errors B, e, 55. ; 


| 1228 . 1 ol. Alr. 

If a Writ of Error upon a Judgment in an Aſſiſe be brought by Tour, Yew. 3, 4. | 
and only one appears, and the other makes Default, he cannot affign Er- pooh f 
„ rors alone till the other is ſummoned and ſevered. „ bro 
i = __ ee 5 . N FRE Nh Cro.ERliz. 891. 

5 5 ; ) i | - . „ 5 | 3 5 115 [4 vt EE 9, C. adjudged 
So if upon a Judgment in a Qyare Impedit, a Writ of Error be brought Cro. Zac. 94. 
7 by the Biſhop and Incumbent, the Incumbent only without Summons and Larcaſter and 
, UF Severance cannot aſſign Errors. | CT e e CITED > adjuog- 
wo If Two are outlawed in an Appeal of Murder, and they bring a Writ 1 Sid. 316. 
EN of Error to reverſe it, and one appears, but the other does not, Be ſhajl the King and 


not aſſign Errors till the other does, becauſe he hath joined with Him in e 
ror, EE the Writ of Error. 5 b 925 | 


',judped, but 
vide 2 Rel. 


* 


the WE Two brought a Writ of Error, and made two Attornies ;**upon the 6 Med. 48. 

ir Forte facras, the one Attorney aſſigned Error, to which the Defendant ed and 

of I : took Iſſue, and then the other would plead in Abatement of the W rit; 1 

udg- andi it was held per Cur', if one of the Plaintiffs had made Default, he 1 

went ot ſhould be ſevered; but if they go on, they muſt procced jointly; and if 1 
one Attorney will aſſign Error, Cc. without Authority from both, we | = 

cannot help him, let him take his Remedy againſt the Attorney. | 

le „ 2, Of alligning Erroꝛs in Fact and in Law. 

entet 3 9 e 

r CAll 1 


on YE 1 The Plaintiff in Error cannot aſſign Error in (/ Fact and Error in 1 N. Abe. 
or Law togethe 5 7 Th: | „ : 761, 

- he WS RO Oy tor theſe are diſtinct Things, and require (c) different! 8 

3 ” 45 1 Leon. 105. 
(b) As thac 
ſt was a Feme 
e the Verdict given. Carth. 339. 


thoſe appeering on the Face of che 
Judges before „hom the Record is removed. Tele. 58, 


F e 


Error be ua, under Age, when he levied a Fine. 
y WE Covert, 1 Fol. Ar. 761, 
z. Mane 


: Raym. 231. 1 Vent. 252. — Thar the Plainti 
— That the Plaintiff in the Action died befor | 


3B: $ of Fact TH . - OE 
diate- [RE Record, by the udees pet de tried by a Jury, thole of Law, 7. e 
Vf ö 2 Vol. II. 


Salk. 268. 

6 Mod. 115, 
286. 

(3) Where 

the Errors 


Style 69. If the Plaintiff in Error aſſigns Error in Fact and Errors in Law, 
t Lev. 6. which are not aſſignable together, and the Defendant in Error pleads , 


nullo eſt erratum ; this is a Confeſſion of the Error in Fact, and the Judg. 
ment muſt be reverſed, for he ſhould have (2) demurred for the Dup:. 


aſſigned were, 1. That the Declaration was Mints ſifficiens in Lege. 2. That Judgment was given 
Fe ths Plaintiff, when it ſhould be for the De fendant. 3. That the Plaintiff in the Action died he. 
fore the Verdict given; and though it was agreed, that this Aſſignment of Matter of Fuct and Matter 
of Law was double, and would have been ill on a general Demurrer;;. yet the Court held; that the 


Advantage thereof was now loft by Pleading In null oft erratum, Cartbh. 358.9. Edmonds aud Probert, 


1 Sid. 93. 
Naym. 59. 


Co. Fac. 12, 
29, 521. 
Raym. 231. 
() Cro. Car. 


421. 
1 Nol. Abr. 


738. 

Telv. 58. 
Xing verſus 
Goſper and 

Fhpire. 

(e) But vide 
Carth. 367» 


Cro. Car. 12, 
29, 52. 
Telv. 58. 
ARaym. 231. 


I Vent. 252. 


3 Keb. 259. 
1 Lev. 76. 


appears and 


did, Jn millo eff 
(d) If a Man 


Alſo if an Error in Fact be well aſſigned, In nullo eft erratum is a Con. 
feſſion of it, for the Defendant ought to have joined Iſſue upon it, fo ac 
to have tried by the County. _ | e On 0 

But if an Error in Fact be ill aſſigned, Iz nullo eft erratum is no Confel. 
ſion of it; as (0) if it be aſſigned, that ſuch a one at the Time vf the Re. 
turn of the Venzre was not Sheriff, and the Record be removed into g.. 


- - 


by Certiorari, there In nullo eſt erratum is no Confeſſion of that Error, 
| becauſe the Record is not in Court, that being no Part of the Record, 


* 


for the Plea is In mille eff erratum in Recordo. . op 


* — x 


So if the Plaintiff in Error aſſigns an Error in Fact, wig. that the De. | 


fendant, who was an Infant, did not appear by Guardian, but by Attorney, 
and concludes with (c) Hoc paratus eft verificare, inſtead of concluding to 
the Country, as he ought to do, tho' the Defendant in Error; pleads |: 
nullo eſt erratum; yet it ſhall not amount to a Confeſſion, but ſhall be tl. 


ken only for a Demurr err, 3 ei CW-4 
Alſo if an Error in Fact that is not aſſignable be aſſigned, aud I vill 
eft erratu1 be pleaded, it is no Confeſſion; as if it be aſſigned, that at 
ſuch a Day there was no Court of Common Pleas fitting, becauſe that is 
againſt the Record, and in ſuch Caſe In nullo eff erratum is, only. a De- 
murrer; ſo if a Man ſays. he did not appear, and the. Regord ; ſays. he 
erratum is no Confeſfon, but a Demurrer, becauſe it is 

(4) againſt the Record. „ 


pleads as a Priſoner in Ouſtocia Mareſeb. he cannot after aſſign for Error, that he was not in Cufodia 
Mareſch. Cro. Fac. 568. Hob. 264. 1 Rol. Abr. 762. et e If 


Cro.Eliz.155, After Errors aſſigned, and the Defendant had pleaded. a Releaſe, the 


281. Yates 
and Wind- 
ham. 

2 Leon, 2. 
. 


1 Rol. Abr. 
757. 


Plaintiff diſcontinued; and becauſe there was manifeſt Error in Part of 
the Record remaining in B. he obtained a Writ out of Chancery to the 
Chief Juſtice to remove the Reſidue of the Record, which being remo- 


ved in B. R. he would aſſign Errors upon the new Part removed; and it 


was ruled per Cur, that in as much as the firſt Writ was diſcontinued, 
and this a new Writ, the Plaintiff is not tied to the former Errors, but 
may ſhew. others at his Pleaſure, for it is now as if none were aſſigned 
before, and he may aſſign other Errors out of the Record; and the re- 
moving the Record in this Manner was held allowable ; bur this bein? 
entered upon another Roll, it was held a Miſ-entry, and the Plaintif 
was put to a new Writ of Error. De 


3. Of alligning that foz Erroz which appears contrat! 
4 to the Kecozd, 

It ſeems a general Rule, that nothing can be aſſigned for Error tht 
contradicts the Record; for the Records of the Courts of Juſtice beim 
Things of the greateſt Credit, cannot be queſtioned but by Matters di 
equal Notoriety with themſelves ; wherefore, tho' the Matter ne, 8 


In a Writ of Error upon a Jones in an Inferior Court, it may be 


— — 2 PARCEL SLE 2. - WE. Rs. 4444 vu <0 22 4,0 ee — — — 
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_ 


” Frror ſhould be proved by Witneſſes of the beſt Credit, yet the Judges 

>” would not admit of ir. | : | 
Hence it is, that in a Writ of Error to reverſe a Fine, the Plaintiff Dyer 89. 
cannot aſſign, that the Conuſor died before the Teſte of the Dedimus, 1 Rol. Abr. 
becauſe that (a) contradicts the Record of the Conuſance taken by the 825 : 
Commiſſioners, which evidently ſhews that the Conuſor was then alive, $9 "Sas 
becauſe they took his Conuſance after they were armed with the Com- Plaintitf in 
-miſſion, and the Dedimus iſſued. © 1 Erivr apy 

| ſay, that af- 

becauſe this 


ter the Conuſance taken, and before the Certificate thereof returned, the Conuſor died, 
is conſiſtent with the Record, 1 Rol. Abr. 757. vide Head of Fines and Recoveries. 


A Conuſance of a Fine was taken before R. M. one of the Tuſtices of Tels. 33. 4- 
 the' Common Pleas, and after, in the Proſecution of the Fine, the Dedinus t and 
Was directed to Sir R. M. he being after the Conuſance made a Knight, 3 570 
who returned the Dedimns with his Name and Title; and this was af- S. C. oy 
ſigned for Error, that the Perſon who took the Conuſance was not the 1 Rot. Abr. 
ſame who was impoweret to take ir; but it was not allowed, becauſe it 757 

* contradicts the Record, which is, that the Dedimus was directed to Oy: e 
Sir R. M. and that Sir R. M. by Virtue thereof took the Conuſance. 3 10 141. 
1 VV ee i | dS. C. cited. 
If a Writ of Error be brought upon a Judgment in an Inferior Court, 2 Bil. 245. 
and the Record certified is of a Court held before the Mayor; Bailiffs Whiſtler and 


and Burgeſſes of i by Cuſtom, it eannot be aſſigned for Error, that there {<24judged. 


_ * - "1 : E LEY . I Rol. R o 
is no ſuch. Cuſtom, for this is contrary to the Record, and even what the 53. S. * 
> Writ of Error it ſelf: ſuppoſes, viz; that they have a Court. Cro. Fac. 359. 
85 RET) MY PER S. C. and 


. 


„;ũ 6⁰ y V/ / ²òᷣ ! . ( 
per totam Curiam, this Aſhenment being direfly againſt the Record, it is not receivable; wherefore 


8 the judgment Was affirmed. 


If upon Diminution alledged, the Plaintiff in Error procures an ill Origi- Cro. Fac. 597. 
nal to be certified, and the Defendant ſurmiſes there is a good Original; and Johns and 

upon à hew Certior#ri gratited that is certified, the Plaintiff in Error can- Bab is 

not aſſign that the Proceedings were upon the firſt Writ, for that is con- 

trary to the Record; for when there is a good Writ to warrant the Pro- 

ceedings, 4 Man ſhall never be admitted to ſay, the Proceedings were 

upon the bad Writ. EE 1 3 

If the Defendant appears by 70hn Green, his Attorney, it cannot be aſ- 


> S * 
. Bed Pie LT 
ee 
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Morris and 
Fletcher, ad- 


ſigned for Error, that the ſaid John Green was dead before the Day Hb 048. Gar. $3 
Appearance, becauſe that is againſt the Record. N 


| g Eno af iel upon 
a Writ of Error in the Exchequer-Chamber 
In a Writ of Erfor upon 4 Judgment in the Palace Court held coram 1 Lev. 76. 
Fatcobo Duce Ormbnd, it cannot be aſſigned for Error, that the Duke was Molins and 
not there, becauſe that is contrary to the Record, tho' in Fact the Court . 


7 2 ' 8 e 
r or 
P Lan” n N., 2 

>, ed os ne D 


1 | a © <a | 1 Sid. 94. 
was held before his Deputy, according to the Patent. 8 


I Keb. 355. 
S C. adjudged. 


aſſigned for Error, that the Mayor, who was the Judge, had not re- 2, 184. 


Jay | "" Hipply and 
Cebeived the Sacrament and taken the Oaths according to the 25 Car. 2. be- Tix 
cCauſe his Office is made void, and ſo the Proceedings coram ou judice. 2 Fon. $1. 


S. C. adjudg- 


2. 2 Fon. 137. 


1 ed ter Cur. præter Wild. 3 Keb. 606, 665, 721. S. C. adjudged viſt, but dr 2 £44, 24 
5 S. P. adjudged cont”, | | ro | 
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(ay And advantage. 


and Trioiſte 


1. R-!, Abr. he ought to 


—_ _— . 1 A 4 . 1 
* 2 7 , * - 4 Jaws + - . - ” 8 — 
Erro a | 
* * * 
wr R 9) 547 2 * E246 0 Si 


Advantage, 


5 C0. 39- Yo Rs «Woo 
8 Co. 59- ment for Error, unleſs he can ſhew that the Error was to his (a) Dl. 


therefore a 


Man cannot aſſign Error in Proceſs, or delay, which is for bis own Advantage. E. N. B. 21. 80% AO 
— Bur a Man may afſign the Want of a Warrant of Attorney of his own Attorney, though it be jy, | 


own Default. 11 H. 4. 44. 1 Rol. Abr. 760. | 


5 Co 39. bl. Hence it is, that no Man can have a Writ of Error to reverſe. a Fin | 
that took any Eſtate by it, for it would be trifling with the Court c 
Juſtice, and unreaſonable to defeat the Eſtate which he accepted by th; 


Fine. 


— 


5 Co. 39. l. For the ſame Reaſon the Conuſor cannot aſſign any Error in the þ 
Moor 74 Grant and Render, becauſe by that the Eſtate which paſſed from him by 


his Conuſance is reſtored to him, and therefore he ſhall not be 'admittel 
to defeat the Eſtate which by his own Agreement he accepted. 


| $ Co. 59. But if the Error be the Default of the Court, though it be for te 
1 Rol. Abr. 3 


Advantage of the Party, yet the Party that hath the Benefit by it my 


be aſſign it for Error, for the Courſe of the Court ought to be obſerved. 


It ſeems agreed, as a general Rule, that a Man cannot reverſe a Jutz | 


4 Of aligning thnt fo; Exxas whirh { ar the Par | 


1 Rol. Abr. As if in an Action of Debt it be found, that the Defendant: owes te | 


759. Holmes Plaintiff 5 J. and the Jury aſſeſs Damages to 2 d. and Coſts 2 d. and after 

adjudged, Judgment is given, that the Plaintiff ſhall recover debitum & damn 

and theJudo- predict. to 2 d. and no Judgment is given for the Coſts, though this i 

ment rever- for the Advantage of the Defendant, yet he may aſſign it for Etro, 

a me becauſe this is the Error of the Court to alter the Manner of Judz 
* +. ments, 5 | ; | 7 30 


” 


Bee:her*Cafe. gainſt him, but he is not amerced as he ought ;. tho? this is for. his on 


Advantage, yet for that the Amercement ought to,be Parcel of the Jud: 
ment, and ſo the Judgment is not perfect without it, he may affen i 
for Error. 5 1 5 „ 
1 So in every Caſe where a Judgment is given, againſt a Man in wh 
e amerced, if he be not amerced, he may aſſign it for E. 


759, 760, ror, tho' it be for his own Advantage. 
Bur where | | 4 e le 


this will be aided by the Statutes of Jeofail, vide Tit. Amendment. 


(vo. Fac. 2 l Io 
S.C.adjudged, 


3. So if a Man be amerced by Judgment, where he ought to be fined; 
760. tho' this be for his Advantage, yet he may aſſign it for Error; for the 


$ . : Form of the Judgment, which is the Act of the Court, is altered by it 
Ys. ZUR, 84. ' 1 A | PIP | 1 Iv AITTL CH 


8. P. adjudged, but for this vide Cro. Elis. 65, 107. Poph. 203, 2 Saund. 47, and Tit. Amendment. 


{ Nel Abs. But if in a Writ of Annuity, the Iſſue be found for the Plaintiff, and 


760. no Damages found for him, and Judgment is given according to the Ver- 
10 we dict; the Defendant cannot aſſign it for Error, that no Damages ele 
mae per taxed againſt him, becauſe this is for his Advantage; and here the Deſect 


1 Rol. Rep. is not in the Judgment, as it is where there is a Capiatur for a Miferit: 
88. S. C. dia, but in the Verdict. | Fo 

adjudged. | | 

2 Eulſt. 279, 280. S. C. adjudged, 11 Co. 56. a. S. C. adjudged, by which Books it appears, that the 
Flainuft before Judgment relealed his Damages, and had Judgment for the Annuity only, whici 
made it more clear; and fo it is in 1 Rol. Abr. 784. S. C. 


Lese 4 % Upon an Iſſue between a Peer of the Realm and another, if the Jet 
e tueen the | 


Tart of or- facias be que ſummoneat 12 Liberos & Legales homines, and does not 00 


Fall 
cefier and _— Jai 
{race 


l! Ge TIC $i TEES ro os IEG Lon Pute it [ 7 
c, 59. | So if the Plaintiff in a Suit retracts, by which, Judgment br I on 


= +1m Milites quam anos, As the Regiſter is, (a) tho the Peer of the 
8 & 4 b - . 5 1 — . 

85 R ealm may aſlign it lor Error, yer the other cannot, becauſe It does nor being the 

4 Eras bin, | Error of the 


Advantage of this before Pleading to Iſſue. 


Ercoz.---:- 211 


(a) Vet this 


Court may 
be aſſigned for Error. Vide 2 Saund. 2 58. 


In a Writ of Error brought by the Tenant, it cannot be aſſigned for = Saund. 45. 
Error, that the Court awarded a Grand Cape, where they ought to have n aud 


7 wyn ad- 
wen Judgment for the Demandant to recover, becauſe the Award of ju WE: 


the Grand Cape was only in Delay of the Demandant, and not to the Pre- 2 Xe. 450, 


judice of the Tenant, and therefore not by him to be alledged for Error, 551,65. 8 C. 


becauſe not Ad grave damnum Querentis. 


5. Where the Matter aſſigned as Erroz is aided by the 


Appearance of the Party, and in not being taken Ad- 


: vantage of in proper Time. 


A Man ſhall never aſſign that for Error which he might have pleaded i N 


in Abatement, for it ſhall be accounted his Folly to neglect the Time of Laid doen 
taking that Exception. 1 


General 


Rule. 1 Salk. 2. S. P. 


As if a Feme Covert bring an Action in her own Name per Attorna- Carth. 124. 


3 tum, and the Defendant pleads in Bar to the Action, he ſhall never af- 
terwards aſſign the Coverture for Error. 


So if a Feme Sole brings Treſpaſs and recovers, and a Writ of Inquiry 1 Rot. Ahr. 


of Damages is awarded; and before the Return thereof, the Plaintiff 781. Smith 
takes Husband ; and after the Writ is returned and Judgment given and Ones 
tliereupon, without any Exceptions taken by the Defendant; he ſhall 

not have Advantage of this in a Writ of Error, becauſe the Writ was on- 

ly abateable by Plea. 


* Alfo if there be an (Y) Omiſſion of any Writ or Proceſs, or one Writ ; H. 6. 9. 


awarded in Lieu of another; yet if the Judgment be not given there- 1 Rol. - Abr. 


upon, but after the Party appears and pleads to iſſue, and Judgment is %% 88, 


is SE | | g (b) Where 
given upon the Verdict; this is not erroneous, becauſe he had not taken * 33 
| | | Proceſs 15 
helped by 


118. Cro. Car. 351. 


If a Man in B. brings a Bill upon his Privilege, but hath no Writ of, Not. . 


Attachment of Privilege; yet if the Defendant after appears and pleads, 580. Here 


this ſhall be helped by the Appearance. ; and Gibbons, 
. 7 els ny | 1 1 Rel. Rep. 


205, S. C. adjudged, 3 Balſt. 61. S. C. 


If a Man be indicted, and no Addition is given to him as there ought, 1 Rel. Abr. 


yet if the Defendant appears and pleads to Iſſue, and this found againſt A 


bim, this is helped; for the Addition is ordained by the Statute, that Gro. © 

the Party who may happen to be outlawed ought to have Notice of it; : Rol. Rep. 
and here he hath Notice, and conſiat de Perſona by the Appearance. e 8 
Z | | | adjudged. 


A Capias was directed to the Sheriff of B. and it was returned by one Cre. Eliz. 582. 


ho was not Sheriff, and this was held a manifeſt Error; but becauſe 7 Þ»rowged 
he Defendant had appeared after and pleaded, it was held not material. 44% Sag,, 
| If upon a Trial between a Peer and common Perſon, the Sheriff does , g., 4. 
not return a Knight, as he ought, yet if the Array is not challenged for 781. Lord 
this, the Peer cannot take Advantage of it afterwards; for this is a Privi- Powis and 
. lege only which the Law gives him, and which he may waive if he pleaſe, Nan. 
ol. II. E T1 : So 


by Holt as a 


5 Appearance, vide Cro. Eliz. 83, 167. Style 237. 1 Vent. 220, 249. Cro. Fac. 424. 1 Bulſt. 143, Latch 


Fac. 6 0 9. 


A * —_——— 


36 ECErroꝛ. 


N 


3 H. 4. 6. So if the Sheriff who returns the Panel in an Aſſiſe was Brother to lim 

1 Rol. Abr. for whom the Aſſiſe paſſed; yet if the Party does not challenge the Ar. 

8 ray, it is no Error. 

1 Rol. Abr. If a Verdict be quaſhable for the Misbehaviour of the Jury, as for th. 

7193-4- receiving Evidence of one Part, after Departure from the Bar, which ua 

Cro. Hix. 16. not given in Evidence at the Bar; if this be not ſhewed in Arreſt af 
Judgment, no Advantage can be taken thereof in a Writ of Error, fy 
this ſhall not be examined after Judgment. . | 

Cro. Fac. 311. The Writ was in Debt for 407. and the Capias and all the Proceſs 9 

Lovelace and the Return of the Pluries Capias accordingly, and then the Entry va, 

Juniper. that Querens outulit ſe in Placito 40 8. and upon the Default of the Defer. 
dant, an Exigent was awarded; and the Defendant after appeared an 
pleaded, and confeſſed the Action; and this was held no Error, being 
helped by the Appearance; for as an Appearance faves Defaults in mea 


(«a) __ 209. Proceſs, ſo it ſaves the Fault of the (2) Continuance by an Oh tulit [e, 
Swift and N | 44'S 441] 
Nott. 1 Keb. 641. 1 Sid. 173. & vid. Cro. Elix. 367. 


Palm. 270, If a Writ be brought to the Damage of 401. and the Plaintiff declare 
ad damnum 2001. and the Verdict gives 30. this is no Error after Ye. 
(% Here the dict, for the Writ is (5) not abated de facto, but only abateable h 
general Rule Plea. h | | 
tobe ber: | | | | | 
ved is, that where the Writ is de facto a Nullity and deſtroyed, ſo that Judgment thereupon woll 
be erroneous, there the Writ is de facto abated; as if an Action be brought againſt a Feme Covert; 
Sole, this makes another Man's Property liable, without giving him an Opportunity of defendi; 
himſelf; which would be contrary to common Juſtice; and therefore the Writ is de fa#o abated, for 
which vide Cro. Eliz, 121, 185, 193, 330. Goulſ. 106. 2 Leon. 162. 3 Leon. 93. 1 Rol. Rep. 176. Palm. zul. 
Hob. 37 162, 279, 281. Godb. 119. Style 477. Tel. 56. 3 Co. 85. A. Vaueh, 95. — 80 if the Return 
of a Pluries is laid to be after the Beginning of a Term, and the Aemorandum of the Bill is entred ge- 
nerally of that Term; this makes the Writ a perfect Nullity, for by the Plaintiff's own ſhewing be 
had no Cauſe of Action at the Time when the Action was brought. Carth. 152: — And in theſe Caſes, | 
which are more than Matters in Form, the Party may move in Arreſt of Judgment, or have Adyai- 
tage of them by Writ of Error. 1 Fon. 304. Cro, Fac. 654. Cro. Elix. 122. , © 


1 Sid. 406. If upon an Audita Quereia, a Scire' facids be brought bearing Date be- 
Vaughan and fore: the Audita Querela, and the Defendant appears, and for this. Cauſe 
 Thyd. „ demurs; this Fault is cured. by the Appearance, for the Audita Querels 
1 kent. . S. C. more of the Nature of a Commiſſion than a Writ; and if the Pary be 
adjudged, * a hat | n : r FOE: 1E-L arty 
the Seite fa- in Court, the Matter ought to be inquired into, without inquiring ino 
cias being the Nature of the Proceſs by which he was brought in. 
only in the- Tongs. 1 F 
Nature of meſne Proceſs, to bring in the Party to anſwer. 2 Keb. 461. 


* 


1 Vent. ). S. P. not be cured by Appearance. 

For this is | | = 5 Cp 
the Foundation, and quaſi an Original; and if an Original ſhould bear Date on a Sunday, or other 
like Defe& be therein, ie would not be helped by Appearance. | | 


x Sid. 406 But a Scire facias upon a Judgment differs, and a Fault therein vill 


Sir i eorge Sa- vit e e. eber. N ' 7 1 . i ES 8 1 © fs 
and Foe? ithout naming the Patron, tho' this might have been pleaded in Aba 


ment; yet if the Defendant pleads.in Bar, Ec. it cannot after, up! 


ro. Fac 651. If a Quare.Impedit be brought againſh the Biſhop and Incumbent ons 


ron. 


* 
. 


311. S. C. tron's being made a Defendant might make the Writ abateable, yet! 


22 was not thereby actually abated ; and nothing ſhall be aſfigned for En Þ 2 
239. 8. % concerning the Writ, but what actually abates it. | 

_ adjudged. MIC ILL de 8 e en 1 7 
Skin. 2. So, tho%:it be a good Plea for a Defendant to ſay, that a Strange!" 


ale + Tenant in Common with the Plaintiff; yet if he does not plead it in Ar 
batement, he ſhall not have Advantage of it in Arreſt of Judgment. 


* — _ 
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=» 


Palm zes, Writ of Error, be aſſigned for Error; for though the Want of the f. Þ > 


* 
4 5 £ 

% 

* 

x 


” with, and he appears and pleads to Iſſue, and a Verdict and Judgment 8 A e 

is given for the Plaintiff, the Defendant in a Writ of Error ſhall not a{- and Sir Few 

4 ſign for Error, that he was a Knight of the Bath, and ought to be ſo di Firreſcue. 

named, for he has loſt this Advantage by appearing to the other Name, 1 Re. Rep. 

p ded himſelf, al pee 

and thereby conclu | adjudged. 

If an Alien brings a Real Action as Heir to J. §. againſt another, and 1 Rot. Aly, 

| > recovers, the Defendant cannot aſſign for Error, that he was an Alien 782. 
born, in as much as he did not take this Exception at firſt, as he ſhould 
hase done. 5 | 
= Altho a Perſon acquitted on an erroncous Indictment or Appeal may For this vid 
be tried again, and cannot plead, that he was acquitted, becaule his Life 2 Hawk. P. C. 
was never in Danger on ſuch erroneous Indictment or Appeal; yet if the 3923911576 
Error were in the Proceſs only, the Acquittal may be pleaded to a ſecond 
. Indictment or Appeal, becauſe ſuch Etror is ſaved by the Appearance, 5 
— If a Judgment be given in an Inferior Court, and no (4) Plaint is en- 1 Teon. 189, 
tred, this is Error, and not aided by the Appearance of the Party; and 84 n | 
= therefore where by the Record it appeared, that the Defendant (b) S (a) 8 158. 
i = monitus flit, where the firſt Entry ought to be A. B. Qreritur verſus C. D. 1 Rel. Rep. 
Ce. and Judgment in Debt was reverſed for this Reaſon. „ 18. Lol FA 
. N | | | 1 Salk. 266. 
| 8 that the Want of a Plaint is the ſame as the Want of an Original in the Common Pleas, which may 
N be certified on alledging Diminution; but in Records out of Inferior Courts no Diminution can be 
3 © alledged, bur the Court mult take them as they find them. (b) Cro. Fac. 108. — And that the Court 
no YN of King“ * * 0 take Notice of the particular Laws and Cuſtoms of the Place where Judgment 
Ir . was given. I Salk. 269. | | | | 
« | _ $: Where Matters which might have been aſſigned fo2 
13 Erroꝛ are aided by a Releaſe and the Conſent of Parties, 

4 If the Plaintiff recovers more Damages than he has declared for, as if 10 5 ; 
ie he declares for 40 J. and the Jury give him 497. tho' (+) this be Error, 145 CINE: 
oe WE * i _ Judgment he releaſes the Overplus, he may take Judgment the Plaintiff 
:3 7 0 | | | | | may releaſe 

TE N | | i Da mages for 
| be 6 z Part and lay Judgment for the Reſt, vide F. N. B. 107. Moor 281, 1 Leon. 92. 2 Bulſt. 280. 1 * 
imo 1 235. Style 364. Hard. 58. (c) If a Man brings a Plaint in an Inferior Court, and in the Declaration ſers 

forth particular Demands, which over-run the Sum mentioned in ſuch Plaint, tho' never fo little, 

1 2 e 3 5 pa Sums mentioned 1n the Declaration, this is erroneous ; 

or the Flaint in Court is in Nature of a Writ, and is the Original and Foundation of the whole 

Proccedings; and if the Declaration, Verdict or Judgment AChE: more than is contained in the 
mM Writ or Plaint, and if it be beyond it never ſo little, by the ſame Reaſon they may go to larger 
wil Baums in infinitum, and then the Plaint or Writ would be nd Direction for the future Proceedings of 

3 the Court 5 dot in ſuch Caſe the Plaintiff may remit the Overplus. Yelv. 5. Ney 44. 2 Saund. 286. 
other 1 Alſo where the Jury find greater Damages than the Party declared of, Telv. 43. 
T the Court may, to prevent Error, give Judgment for ſo much- as the 
1 1 Party declared for, Nullo habito reſpectu to the Reſt, as well as the Party 
ks 5 may releaſe the Overplus, and take Judgment for the Reſt. 
\ af 2 In an Ejectione firme, if Part of the Things declared for be well de- 1 Rol. Abr. 
pu 1 manded, and others nor, and the Plaintiff has a Verdict for the Whole, 786: Clive 
1 g F and intire Damages given, he may releaſe all the Damages in that which _ 8 
ye 1 is not well demanded, and pray Judgment for the Reſidue; and this 
Eff. 5 helps the Error, if Judgment be given accordingly. - | 
5 ag ter an Ejectione Cuſtodiæ terre & heredis, if a Verdict be given for 1 Rel. Abr. 
| : - 3 the Iſſue being upon the Tenure, and intire Damages given . E Ak 
net, — 00 oſts, the Plaintiff may relinquith the Damages and Coſts, and have 55 52 Py 
tin Ju _ of the Ejectment of the Land only, for that ſuch Writ does Cie. Fac. 104. 
It, 173 not lic for the Body. | 5 Co. 108. and 
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If an Action be brought againſt Sir Francis Forteſcue Militem & Baro- 1 Rol. bv, 


10 Co. 130. 


1 
ö 
kf 
| 


” 
i 

* 

i 

{4 

L 5 
5 
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bh 
£4 
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un 


1 Rol. Ahr. 


bated, but 


———— 


8 „ 


— — — 


1 Rol. Abr. So in an Ejectioue firme de uno Tenemento, and ſeveral Acres of Lang, 
754, 756. upon Not guilty pleaded, if a Verdict be given for the Plaintiff, and in. 
9 and tire Damages found where the Action does not lie for the Tenement, for 
2 % 28. the Uncertainty, the Plaintiff may relinquiſh his Damages and haye 


S. C. Judgment for the Lands only, without Error. 
Cro. Fac. 146. SE 
Cro. Eliz. 119. 3 Leon. 128. Style 30. S. P. adjudged. 


1 Rol. Abr. In a Writ of Debt for 1007. againſt an Executor, if the Plaintiff | 
164. Aſpford's counts upon an Obligation for 997. and upon a Autuatus by the Teſtaty | 


e 286. for 20 5. and upon the Iſſue, the Jury find for the Plaintiff in the 


Like Point Whole, and aſſeſs Damages intire, where it appeared no Action lay 3. 

debated. gainſt the Executor upon the Mutnatus of the Teſtator; yet if the Plan. 
tiff releaſes the 20 5. and all the Damages, and hath Judgment for the 
Reſidue, this Judgment is not erroneous. | 


2 Rol. Abr. In a Quare [npedit, if the Jury give Damages and Coſts, where ng 
784 Grange 


and Denny. 


363. awards that he ſhall recover the Damages; this ſpecial Entry, without 


3 Bulf. 174. any Releaſe of the Coſts, ſhall help the Error. 
S. Cadjudged. | 


Hoh. 178. If a Bill of Debt be brought againſt an Attorney upon three ſever 


8. 8. C Obligations, and upon Demand of Cycs, it appears by the Condition ot 
785. S. C. 


„ig 1 | J: - 2 | PLL AB, 6 
1 Saund. 286. One of the Obligations, that the Day of Payment thercof is not ye 


S. C. cited. come; after a Verdict for the Plaintiff, upon Conditions performed 

oP | pleaded, and Coſts and Damages given, though the Plaintiff cannot hae 
Judgment for this Obligation, of which the Day of Payment is not ye 
come; yet upon his Releaſe of Coſts and Damages he ſhall have Jude 
ment for the other Obligations. 


ro. Fac. 104. If in Debt upon the Statute of Uſury it is laid in the Writ, that te 
Woody's Cate. corruptive lent 40 J. c. and that he lent 207. Cc. but it is not ſaid c- 
ruptive, and the Defendant pleads Nihil debet, and it is found again! 
him, the Plaintiff ſhall have Judgment as to the 40 J. and in this Caſe it 
was ſaid, that if the Defendant had demurred, the Plaintiff ſhould hare 

had Judgment for this Part. 


Raym. 395: If in 'Freſpaſs the Plaintiff declares for taking the Mare of the Plain- 


Cutforthy and tiff and {everal Goods, but does not ſay of the Plaintiff, and thereupon 


Lager: the Defendant demurs, the Plaintiff may have Judgment for the Mare, 


and releaſe the Action for the Reſt. 


i Rel. Ar. In an Action of Debt for 107. if the Plaintiff declares upon a Leak 


78 5. Barber 


and Ferney for Years, rendring Rent at certain Feaſts, and concludes & gnia 101. & 


adjudged, the ſaid Rent, for ſuch a Time, ending at ſuch a Feaſt, Ec. he brought 
oo Juſtice this Action, where it appears by the Declaration, that there was 4 
ruin. 


Wanting of the 107. ſo that the Rent in arrear amounted but to 9 7. 165. 
Style 175.S.C. | 7 3 1 i ng 
> Saud 286. and thereupon the Detendant pleads M747 debet, and upon this there 


Like Point Verdict for the Plaintiff, and Damages and Coſts given, though the De- 


upon De- mand be intire, ſcilicet of 108. and it appears by the Plaintiff's ou 
murrer de- ſhewing, that he had no Cauſe of Action for the Whole; yet the Pla 
no judgment tiff may releaſe the 45. and Damages, and take Judgment for tit 
given, G Reſt. — 5 | 

vide All. 29. 


83 If in Treſpaſs for an Aſſault, Battery, and taking his Corn, the be. 
1895. Vaſhg- . 


eee fendant juſtifies as to the Battery in Defence of his Corn, upon which 
Nozwe, there is a Demurrer, and pleads Nor guilty as to the Corn, upon which 


Iſſue is joined and found for the Plaintiff, and Damages taxed thereup®" | 


the Plaintiff may relinquiſh the Demurrer, and pray Judgment on the 
Verdict; and this will not be Error. — — 
3 Rot. Abr. In Treſpaſs for a Battery againſt Two, if one pleads Not guilty» ans 


785. Starr 


and Cuckey. the other pleads a Special Plca ; and upon this a Demurrer by the Pha | 


1 rf 


* 


Coſts ought to be given, for that the Statute did not give them; and af. | 
* x . p 8 : A 4 7? , * 7 | 2 * * 
1 Not. Rep, ter Judgment is entred quod, nnllo bavity 3 eſpettn of the Coſts, the Cour 
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tiff, and it is adjudged for the Plaintiff, (a) he may relinquiſh his Action (a) For this 
Tf 119 a 


1 e his Wri ire of t vide 2 Rol. 
| againſt the other, and have his Writ to inquire of the Damages againit 


him. 


Abr. 100. 


In an Action of Treſpaſs, if there be three Iſſues joined, ſcilicet, one 1 Rol. Abr. 
Not guilty to Part; the ſecond upon a Preſcription for Common; the 785. Brown 
Third, whether the Beaſts raptim momorderunt in going to take the and Stephens. 
Common, and the Jury find the firſt Iſſue for the Plaintiff, and the ſe- 

cond Iſſue for the Defendant; but did not inquire of the third Iſſue; the 

Plaintiff relinquiſhing the third Iſſue may pray Judgment for the firſt 


+ Iſſue, and this ſhall prevent any Error. 


If a lenire facias be awarded to the Coroners, where it ought to be to Co. Liz. 125 b. 


1 the Sheriff, or the Vue cometh out of a wrong Place, if it be per () af- (6) 1f by 


wh ſenfum partiuin and ſo entred of Record, it will ſtand good. 


Conſent the 
Defendant 


on a Cevi Corpus appears by Attorney, this is not Error. 21 E. 4. 77. b. 1 Nol. Abr. 78). — 8o if the 


h Pefendant appears by Attorney upon the Exigent by Conſent, this is not Error. ) H 6. 21. 1 Nol. 


br, 787. for the Rule herein is Conſenſus tollit errorem, for which vide ſeveral Caſes in 5 Co. 40. 2 Kol. 


E I y a4VQ wy * 
Keb. 21. Godo. 428. Noy 107. 


Upon this Rule it hath been (c) adjudged, that an Action in its own (e) 44 E. 3. 6. 


Noature local may, by the (4) Conſent of Parties be tried in a different 44 4% 4- 


County; ſo (e) if it be doubtful in which of two Counties the Action; © pany 


Naym. 372. 2 Fon. 199. (d) But the Conſent muſt be entered on Record, otherwiſe it i 


did ariſe, it may be tried by a Jury from both Counties; and this being 2 Fol. Rep. 


done by Aſſent can be no Error. ns | 166, 


Palm. 100. 
s Error; for 


which vide Hab. 5. 1 Rol. Abr. 787. 1 Bulſt. 216. Cro. Eliz. 654. Hob, 266. 5 Co. 40. Dyer 284. 1 Sid, 
339. (e) 7 H. 6. 21. 1 Rol. Abr. 78 ). S. C. | 


for ever bar the Defendant in Error. | 


] [7 in pleading a Releaſe muſt lay a Venue. -— But tho' it be ill pleaded, yet if there are 


—— »» a 


nnn 


T (L) What Defence the Defendant in Erroz 
x: | may make, and therein of Pleading a Re- 


teaſe, 


ö : Te E Defendant in Error may plead (/) a Releaſe of all Errors, or 


1 Rol. Abr. 
788. — The 
Defendant 


a Releaſe of all (g) Suits, and theſe Pleas, if found for him, will (Ny 6.46,” 


: . | | not Errors 
g the judgment will be athrmed. 1 Salk. 268. 6 Mod. 206. (g) Latch 110. Cole's Caſe reſolv er Owe", 


ed per Cur'. 


So where by a Writ of Error the Plaintiff ſhall recover, or be reſtored Co.Lit. 288. b. 


8 to any Perſonal Thing, as Debt, Damage, or the Like, a Releaſe of all 8 Ce. 152. 


Actions Perſonal is a good Plea; and when Land is to be recovered or , Aer. 
: reſtored in a Writ of Error, a Releaſe of Actions Real 
but where by a Writ of Error the Plaintiff ſhall not be reſtored to an 


- 3 or Real Thing, a Releaſe of all Actions Real or Perſonal is no 


g . 
is a good Bar; 2 Rol. Abr. 


Y 405. 


Alſo if a Man loſcs in a Real Action, and he releaſes all his Ripht to 9 H. 6. 46. 


Z 5 Land, this ſhall bar him of his Writ of Error, for no Perſon can 1 Rol. Abr. 
bring 


a \\rit of Error to reverſe a Judgment that is not intitled to the 747» 788. 


: L.and, gc, for the Courts of Law will not turn out the preſent Tenant, 8 
unſetls the Demandant can make out a clear Title, 


3 Lev. 36. 
„ N A ; | Poſſeſſion always car- Hutchinſon's 
ing wich it the Preſumption of a good Title till the right Owner ap- Cale. 


© Pears. 


Henee it is, that if a Man releaſes all his Right to the Land of which Co. Elz. 469. 


1 15 17 levied, he has thereby barred himielf of his Writ of Error - I Rol. Abr. 
5 bc . | 


Mmm for 789. 


226 Erroꝛ. 


* p , — — 


for his Releaſe having for ever excluded him from the Land, he can ha 


no Writ of Error, becauſe no Body is intitled who cannot have the Lad 


of which the Fine was erroneouſly levied. 


1 Rol. Abr. 
788. 


711: nd . . „ . f 
ey, "Pang his Right as to thoſe, and therefore may be re-inſtated if the Fine be 


of Wickham. erroneous. 


So it is if a Fine be levied of 120 Acres of Land, and he, that þ,, | 
Right to a Writ of Error, makes a (a) Feoftment of the Whole, he ſhy 
Cro. Eliz.a6. never reverſe the Fine; but if the Feoffment had been made, or a Re. | 
Moor 413. leaſe had been given of twenty Acres only, he might yet have a Writ | 
Owen 22.5. C. Error to reverſe the Fine as to 100 Acres, becauſe he has not transferre | 


(a) A Leaſe 


for Years of the Land is a Suſpenſion of the Writ of Error for the Time. 1 Lev. 72. per Cur. 1 KMM 


350. Bridgm. 57. — But a Feoffment is an Extinguiſhment thercof. 1 Lev. 72. per Cur, vide Git, 
26. 4 Leon. 135, 221. Palm. 247. 1 Co. 112. Bridg. 57. | | 


1 Rol. Abr. If an Infant brings a Writ of Error to reverſe a Fine for his Nonaę:, 
788. Hart's and his Nonage after Inſpection is recorded by the Court; but before the Þ 
_ 17 Fine revers'd, he levies another Fine to another, this ſecond Fine ful 
oy 9. 0. 


and there” hinder him from reverſing the Firſt, becauſe the Second having intirey 


faid the barred him of any Right to the Land, muſt alto deprive him of all R. 


Fine was not medies Which would reſtore him to the Land. 

pleaded, be- | | 1 | 

cauſe not ingroſſed, and the Ingroſſing was ſtaid on Purpoſe by the Conuſee. 

1 Rol. Alr. But if T enant in Tail levies an erroneous Fine with Proclamatiot, 
1 1 8 and then levies a ſecond Fine, which is alſo erroneous, and dies; if the 
Cro.Eliz.r 51, Iſſue in Tail brings a Writ of Error to reverſe the firſt Fine, the Deſer 


2 Leon. 211. dant may plead in Bar the ſecond Pine; for tho' there be Error in the 


Moor 366. Second, yet till that appears judicially to the Court, it muſt be look: 


LOT Rep. upon as a Fine duly levied, and conſequently a Bar to the Plaintiff, te- 


Bride. 77 cauſe while the ſecond ſtands in Force, he cannot have the Land; bit if 
min this Caſe the Plaintiff brings a Writ of Error to. reverſe the ſecond 
Fine, and the Defendant pleads in Bar the firſt Fine, the Plaintiff miy 
reply upon the firſt Writ of Error, that the ſecond Fine was erroneou;, 
and upon the ſecond Writ that the firſt Fine was erroneous, and ſo bt 
relieved againſt both, for here the Examination of both Fines comes ji. 
dicially before the Court; and if there appears any Error, the Cour 


will ſet them aſide, and not ſuffer them to ſtand in the Way of the Plain. 


tdeitf's Right. | | +127 þ e | 

2 Fon. 181. But in a Writ of Error to reverſe a Fine, the Defendant cannot plc 
Cockman and the ſame Fine now endeavoured to be reverſed, and five Years in Bar 
* the Writ of Error, no more than in a Writ of Error to reverſe an Out 
1 Vent. 353. lawry can that Outlawry be pleaded in Bar of the Writ of Error, &“ 
2 Sid. 92. mon valet exceptio iſtius rei cujus petitur. Difſolutio. 85 

2 Inſt. 518. So if a Fine be levied of Land in Antient Demeſne, the Lord may t. 
3 verſe it after five Vears expired 3 but, it a ſecond Fine had been levith 
7 Rep 36. the Lord ſhould be barred: of his Writ of Diſceit after five Years from 
Raym. 462. the ſecond Fine, for a Fine of Antient Demeſne is not originally within 
Fon. 181. the Courts of Weſtminſter, and the Statute in relation to the Bar does 


extend their Jurifdiction; but when a Fine is levied of Antient Demens ! 


CCC VWVVWWCWCWWWWW es 
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it comes within the Conuſance of the King's Courts till the Fine beh. 
verſed, and by Conſequenee they have a Juriſdiction of it, and 10" 


ine becomes a Bar. 


” * - ” 


11 H4. 6.94 I a Man (4) outlawed upon a Rediſſeiſin releaſes all Actions to the | 
1 Rol. Abr. Recoverer, yet he may hape a Writ of Error of the Outlawry, beca Þ 
525 that this does not belong: te the Party, but to the King in Intereſt, 4 

4 . 5 —— | 

Man is outlawed in a Perſonal Action by Proceſs upon the Original, and brings Error; a Relcaſe } 
Actions Perſonal is no Bar, 'becauſe he is to be reſtored to nothing againſt the Plaintiff, though uber 
by the Ontlawry he forfeited all his Goods to the King, he fhall be reſtored to them and to ibe Þ 
10 as to be ef Ability to ſue. Co. Lit, 288. b. 8 Co. 152. 24. | | | 
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| ror, but only in Bar as a Releaſe, &c. in Maintenance of their Title. 
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er aig Error in the Judgment of the Rediſſeiſin to reverſe the Out- 
law ry. 


If the Tenant pending a Pręcipe againſt him aliens in Fee, and (a) af. 1 Rol. Abr. 
ter ſudgment is given againſt him, and he brings a Writ of Error; this 27 5 
Feoffment is not any Bar to the Writ, becauſe he was privy to the Judg- Nel Rep. 
ment after. 206. 


F R . . ; (a) So if the 
Tenant pending a Pracipe apainſt him aliens in Fee, and repurchaſes for Life, and after Judgment is 


given againſt him, he ſhall have a Writ of Error, and his Feoffment is no Bar. 1 Rol. Abr. 748, 788. 
85 after his Death his Heir ſhall have a Writ of Error, becauſe of the Privity. 1 Kol. Abr. 788. 


In a Writ of Error to reverſe a Common Recovery, it is no good 1 Lev. 72. 
Plea, that the Plaintiff pending the Writ of Error hath entered into e and 
Part, for before the Poſſeſſion was taken from him, he might have Error “““ 
to reverſe the Judgment, though not to have Reſtitution. 1 

In a Scire facias againſt a Tertenant, he may plcad a Releaſe of Error, 9 H. 6. 48. 
though he be not privy to the Judgment. Ie 9, 8. E. 


But the Tertenants cannot plead (/) in Abatement of the Writ of Er- 1 Les. 72. 


(b) Where a 
| | | : | 7 Scire facias 
is awarded generally againſt the Tertenants, without naming them, and ſeveral are returned warned, 


and appear, one may plead Non-renure to diſcharge himſelf, though nor to abate the Writ as to the 


Reſt ; as might be done, if all were named in the Writ, for which vide Holland and Fackſon. Bride. 7 2. 
1 Rol. Rep. 301, Cc. Cro. Elix. 739. Palm. 123, 227. yy 


In a Writ of Error againſt the Heir of the Recoverer within Age, and 9 H. 6. 48. 
a Scire facias againſt the Tertenants; if the Parol demurs for the Heir, F490 br. 
and the Judgment is reverſed againſt the Tertenant; yet at full Age the 2 
Heir may plead the Releaſe of the Demandant of the Right, or of the 
Errors, and bar him. e | 


G 


— — 


O) Ok the Judgment to be given on the 


Mrit of Erroz: And herein, 


1. Where on the Writ ok Error: Part only, oz the whole 
. Judgment ſhall be reverſed, e 


| A Judgment being an intire Thing (c) cannot regularly be reverſed (cy For 125 


for Part, and affirmed for Part, as (d) in a Formedon de uno Crofto, vide Moor; Cc. 
Meſſuage, Ec. if the Demandant recoyers ; and in a Writ of Error it is N 117. 
adjudged, that a Formedo! does not lie of a Croft, the Judgment for the 2 Leon. 178. 
as > bo . | | | Hs, rh ee, Cro. Elix. 425. 
Reſidue ſhall be reverſed alſo, becauſe the Writ is not good, in as much 2 5% 57,94. 
as there carmot be a good Judgment upon a bad Writ 2 Kol. Rep. 
TIS 1 — | | ot Lk 1 % $254.75 I 26. 
1 * 357. > Fon, 374 Curth. 235. (d) Ellis and Wallis, t Rol. Rep. 2. 2 Bulft. 214- Alen 74. I Rol. 

&< 774. S. C., FIRED 3 | | ry Fa: Ee 


715 * 8 
1 bf 4 If : 


So in an Action of Trefpaſs againſt Three, if one dies (e) pending 
the Writ, and yet Judgment is given againſt all Three, in a Writ of Er-! Mt. by: 


775. & wide 


Top upon. this J udgment, the whole Judgment ſhall be reverſed, becauſe Allen 43. 


it is intire, though the Writ by the Death abates but againſt one. Telv. 209. 
Vͤ*V F $; 1 V (e) But vide 
17 Car. a. tap. S. by which it is enaQted, that in all Actions Real, Perſonal or Mix'd, the Death of 


either Party between the Verdi and Judgment ſhall not be alledged for Error, fo as ſuch Judgment 


te entred Nirhin tuo Terms after the Verdict, & vide 1 Sid. 383. 


— 


In 


1 


reverſed accord 


ee —— — 
—— ——— — 


* 1 * — 
* 
1 £ 8 
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„ 


1 th In an Action of Debt upon a Bill, and upon a Contract upon an E 
1 Hol. Abr. 


in of 
6. "Eln. if the Defendant pleads Non eft factum as to the Bill, and Nil debet a1 
„and the Contract, and both are found by Verdict againſt the Defendant, 


Deereman. and Judgment againſt the Defendant quod Capiatur tor denying his Deed; 
yn 74 4 And it is not alſo quod fit in Miſericordia as to the Contract, as it ought tg 
eited, 


1 be, and intire Damages given, and a Writ of Error is brought; for this 


2 Keb. 506, the whole Judgment ſhall be reverſed, ſcilicet, as well the Judgment upon 


535. Like the Bill as for the Contract. 
Point; but : | 


for this vide 16 & 17 Car. where this is aided, Tit. Amendment. 


13 In a Writ of Error upon a Judgment in Treſpaſs againſt ſeveral, if 
I Hol. 7. 


. 6 Fug the Judgment be erroneous, becauſe one of the Defendants was within 
411 | 


and Orms. Age, and appeared by Attorney, the Judgment ſhall be reverſed iz fh ; 


Cro. Fac. 289. againſt all. 
S. C. and 


303. S. P. adjudged, Allen 74, 75. $. C: cited and S. P. adjudged, Style 121, 125, 406. S. P. adjudged 
1 Rel. Abr. If an Action be brought againſt A. as a Feme Sole, where ſhe is Co. 
24 vert, and againſt B. and C. and they all plead to iſſue, and A. as a Feme 


adjudged. Sole, and Judgment is given againſt them all accordingly ; in this Caſe 


the Baron of A. with A. B. and C. may join in Error, and aſſign for H. 


ror the Coverture of 4. and thereupon the Judgment ſhall be reverſed 
for all, becauſe it is intire. | | | 


Carth. 234+ 5+ If in Debt for Rent on two ſeveral Demiſes, and on the firſt the De. 
» a 25 . 


Parker and miſe and Reſervation are laid right; but as to the ſecond, the Demiſe i; 


Harris ad- with a Reſervation of Rent ſecundum ratam 18 J. per Ann. which is 
8 void Reſervation, becauſe no certain Time or Day being appointed for 
180 Jade: Payment, it would ſubject the Leſſee to an Action of Debt every Hour, 
ment given (a) tho' the Error be only in the ſecond Demiſe; yet the Judgment be- 
on Demur- ing intire muſt be reverſed 2½ toto. 

rer in C. B. 8 | 

ingly. 4 Mod. 76. 1 Salk. 262. 2 Vent. 249, 270. S. C. (a) So where A. brought an Ac- 
tion on the Caſe againſt B. for Words ſpoken of him, and for cauſing him to be indicted, &. and 
the Jury found for the Plaintiff as to both, and intire Damages given; yet it being afterwards hel, 
that the Words were not aCtionable, the Judgment was reverſed in toto; but for this vide Cro. Fac 44 
Hob. 6. 1 Rol. Rep. 24. Cro. Fac. 343. Allen 15. 1 Rol. Abr. 775. 1 Vent. 27, 40. 


* 


1 3 But in a Writ of Dower, if the Plaintiff recovers by Default, and 
776. Tie an 


Pris d upon this a Writ is awarded to the Sheriff or Bailiff, where the Reco 


very is to deliver to the Plaintiff fertiam partem per Metas, and to inquire 
of the Value by the Year; and how much Time is paſt after the fit 
Demand of Dower, and what Damages ſhe hath ſuſtained ; and upon th 

the Sheriff or Bailiff returns, that he had delivered the third Part of the 
Lands, and the Value found by the Jury to 30 J. per Aunum, and thit 
two Years are paſt after the firſt Demand, and Damages 501. and there: 
upon Judgment is given accordingly to hold in Severalty the ſaid, third | 
Part, and to recover the ſaid Damages: In this Caſe, tho?,the Judgment 
is not good as to the Damages, in as much as it is not averred, that the 
Husband of the Plaintiff died ſeiſed, (as the Uſe is) nor is it ſo found) 
the Jury; nor was it ſo commanded by the Writ to be inquired,  Þ 
which the Judgment as to this is erroneous, yet it ſhall be reverſed on? 
a 4 this, and ſhall ſtand as to the Recovery of the third Part of tie 
3 776. So in an Action of Account, if Judgment be given quod complitet, and 


3 ; | FAT LF RIO 
White. after Auditors are affigned, and upon the Account, Judgment is giv 


Cro.Eliz. $06, againſt the Defendant alſo, and Damages and Coſts, and after a Writ © 


8. C. adjudg- Error is brought upon both Judgments, and thereupon the laſt: Judgme"" 


cd. only is found to beterroneous; in this Caſe the laſt Judgment only ſhal 


be reverſed, and not the firſt Judgment; but this ſhall ſtand in kenn; 5 
4— thele 


= Ilco Conſideratum ef? god computer & Defendens in Miſericordia. 


. neous, the laſt Judgment only ſhall be reverſed, and the firſt Judgment 
© ſhall ſtand. 2 . OS E $252 


eo 
. Sn, 
5 


1 
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> cution is not reverſed by this, becauſe it is a collateral Thing executed. 


q . 

4 oy V ! ] 
Ab ol. II. | Nnn 
1 


— 


1 5 48 


Erroz. - | 229 


— 2 * 


— 


theſe are two diſtinct Judgments and perfect, for the firſt Judgment is 


LY 


If a Judgment be given againſt Executors in an Action of Debt, and 5 Co. 32. 
after a Hire ſacias Judgment is given "againſt them, to have Execution Fettiſer's 


ments; in this Caſe, if the firſt Judgment be good, and the laſt erto- — Abr. 


. But if a Man recovers in Debt upon a Judgment, if the firſt Judg- EMS 
ment be reverſed, the ſecond Judgment ſhall alſo. „ T1 
100 253. S. P. and the Court took Time to adviſe, whether by the Reverſal of the $i aged, 
” the other was not iþſo facto void. Palm. 187. per Doditeridge. The Reverſal of the firſt Judgment does 
not reverſe the Second, but defcats it, ſo that the Plaintiff ſhall have no Fruit thereof. Palm. 303. S. P. 
I : i per Chamberlain Juſtice, | 
5 0 x LY ee „ s 12 7 11 l ESSE : 
> Aﬀer a Recovery in a Rediſſeiſin, if the firſt Judgment be reverſed, 8 Co 143. 
the Judgment on the Rediſſeiſin ſhall be reverſed alſo. 5 Foy Abr. 
By the Reverſal of the original Judgment, the Outlawry depending 1 Rol. Abr. 
= thereupon ſhall alſo be reverſed. | 7 * 777. but by 
= | | 5 5 „ the Rever- 
fahl of the Outlawry, the original Judgment ſhall not be reverſed, 1 Rol. Abr. 597. 2 Brownl. 39. S. P. 
If a Man recovers in an Annuity, and in a Scire facias thereupon af- 11. H. 4. 48. 
3 terwards, and the Judgment upon the Sire facias is after affirmed in a! Kol, Abr. 
= Vrit of Error; yet if the firſt Judgment of the Annuity be reverſed, the 1 
== other ſhall. be alſo. 45 7) 
If a Man recovers upon an Original, and hath another Judgment in a 8 Ce. 143. 
> Scire facias, if the firſt Judgment be reverſed, the other ſhall be alſo re- Nl. Abr. 
WP verſed. 5 % EY N 
If a Man recovers in a Hare Inpedit, and hath a Writ to the Biſhop, 26 E. 3. 15. 
and after recovers againſt the Biſhop in a re non admiſit, and after the ! Rol. Abr. 
= Judgment in the Qrare Impedit is reverſed, the Judgment in the Quare 777˙ 
jon admiſit ſhall be alſo reverſed by this, though this was for the Con- 
tempt to the King. 


— 


If the Demandant recovers againſt the Tenant, and the Tenant againſt 1 Rel. br. 
the Vouchee, if the Heir of the Vouchee reverſes the Judgment of the 777: 
Value, becauſe the Vouchee was dead at the Judgment rendered ; this 
ſhall reverſe the Judgment againſt the Tenant alſo. | 2 "+. 

If the Principal be outlawed of Felony, and the Acceſſary attainted 9 Co. 119. 
and executed, and after the Principal reverſes the Outlawry, and is in- 1 Rel. Abr. 

dicted and found Not guilty of the Felony; by this Reverſal and Ac- 777. 
quittal, the Attainder againſt the Acceſſary is annihilated, for his Heir 
may have a Mortdauceſtor it ſeems, becauſe he hath no Remedy by Writ 
of Error, or otherwiſe, to reverſe it, for this depends upon the Principal. 
if the Conuſee of a Statute recovers in Detinue by erroneous Judg- 
ment againſt the Gatniſhee, and ſues Execution, if the Garniſhee in a 


8 Co. 142. 3. 
5 Co. 90. b. 
Writ of Error reveries the Judgment given in the Detinue, yet the Exe- Rog we: 


A 


4. 
721 
Wo” 


& 
Fs 


2 


Ik an Infant and one of full Age join in a Fine, and the Infant after 2% 81. 
* brings Error for the Reverſal thereof, it ſhall be reverſed quoad the In- : Ck 8 
= fant only. —_ Hob. 278. 

5 — 5 Cro. Eli. 115, 
124. 2 Leon. 108. Moor 565. 2 Fon. 182. 


e 


Ik Husband and Wife join in a Fine when they are of full Age, EN B. 21. 
it ſhall bind them both; but if the Feme be within Age, they may ! Leon. 113. 


| Join 


of their proper Goods, and a Writ of Error is brought upon both Judg- Cale. % 


ih} 


" 


290 ECErrdꝛz. 


— 


| be quod Fuditium Redditum remanebit ſtabile in perpetunum. 21 E. 4. 44+ 1 Rol. Sos. 


yr 


(a) By the join: in a Writ of Error to reverſe: it (a): during the Minority: of the 
Opinion of Wife. | | 
ſome Books, tht > Fez ESEF SF Hes BENS PIES, : W 

the Fine Mail be reverſed-in toto, both againſt the Husband and Wife, as Cro. Eliz. 129. 1 Leon. 15 
Omen 21. — But by others, the Writ of Error ſhall reverſe the Fine as to the Wife, but no Excel. 


tion ſhall: be awarded! during the Life of the Husband. Bvo: Tit. Fines 29. Tit. Error 28. 1 Leon. 116 


— And accordingly in 3 Lee. 36. Hutchinſon's Caſe, a Harat was entered quod the Wife only. 


1 Rol. Abr. If a Fine be levied of Land of which Part is guildable and Part In. 
5 tient Demeſne, and as to that which is Antient Demeſne, the Fine is re. 
5 * 255 verſed by Writ of Diſceit, yet the Fine ſhall ſtand for the Reſidue, for 
175 Ya a Mark ſhall be made on the Fine in the Nature of a Cancelling of that 


2 Fen. 182. which is Antient Demeſne only | 


2. What Judgment all be given on the Reverſal of the firg 
1 Co. Car. 


If Judgment be given againſt the Defendant, and he brings a Writ of 
47% 4% Error, upon which the Judgment is reverſed, the Judgment ſhall only 
7714. ) be quod Judiciuim reverſetur; for the Writ of Error is brought only to 
2 SAME £56. be eaſed and diſcharged from that Judgment. 1 
3 4 (hf the Error be Error in Fact and not in the Record, as ſor Infaney, the 
Judgment ſhall be quod pro errore prædicto Fudicium predictum revocetur, without ſaying, & aliis in Nen. 
do. T Rel. Az. 80 5. — If judgment be affirmed in B. R. upon a Writ of Error, the Judgment ſhal 


4 


1 Rel. Abr. But if Judgment be given againſt the Plaintiff, and he brings a Wri 
574,885. S. Pe of Error, the Judgment ſhall not only be reverſed, but the Court hl 


Co. Car. 442" alſo give ſuch Judgment as the Court below ſhonld have given; for the 


| OW 365 Writ of Error is to revive the firſt Cauſe of Action, and to recover wint 
317. be ought to have recovered by the firſt Suit wherein erroneous Judgment 


Slotb. Parl. was given. 


Caſes 57. 8 
1 Falk. 262, 263. Carth. 243, 254, 319. S. P. 


1 Kol. tbr. As in an Action upon the Caſe for Words, if Judgment be given & 
uy 3 gainſt the Plaintiff, that the Words are not actionable, upon which te 
pi pg Plaintiff brings a Writ of Error, and thereupon the firſt Judgment is r- IM © 
S. P. and verſed, becauſe the Words are actionable; the Court, after Reverſal of 


Judgment the firſt Judgment; ought to give Judgment, that the Plaintiff ſhall re- 


given ae, cover; for this Court ought to give the ſame Judgment, that the firl 
cordingly. - Court might have done. - 15 5 

1 Rol. Abr. So in an Ejectioße firme, upon Not guilty pleaded, Iſſue is joined 
774. Onur and a Special Verdict found, and upon this Verdict Judgment given 
ccnrie and ay 3 | . : en. gs 

"ow gainſt the Plaintiff, and after the Plaintiff brings a Writ of Error; and 
Cre. Cnr. 512% in this the Judgment is reverſed, the Plaintiff ſhall have Judgment and 


adjudged op. recover his Term, his Declaration being good, and the Law being tot 
on a Writ © 


MS him upon the Special Verdict; for the Court that reverſes the firſt Jud: 
| Treland, ment ought to give the ſame Judgment which ought to have been gilt 


in the firſt Suit. 


1 T8. 510. If in an Action of Waſte in the Huſtings in London, Judgment is given 


ryan for the Defendant, and after upon a Writ of Error brought before Con 
2 $74.4. 256, miſſioners in &. Martius, according to the Cuſtom of the City, th 
S. C. ad, Judgment is reverſed, the Commiſſioners ſhall give the ſame Judgme" 


joined, $06 as before ought to have been given; for the Cuſtom of Proceeding in L. 
atrerwards 


ere don ſhall be intended according to the Common Law, if no Precedent af 


Parliament. pear to the contrary. 


4 


it 


3 


e 
8 


CCC 
FFP 


ſents to a Church, or enters into the Perqui 
= the Judgment is reverſed, theſe collateral Things executed ſhall not be 
> deveſtcd thereby; but collateral Things executory are as ( if no Judg- ( 
ment had ever been when reyerſed. „ e 


6 7 by Verdict, he ſhall be reſtored to the Lands, if it be reverſed in a Writ of Erro 
Abr. 778. — So he ſhall be reſtored to the meſne Iſſues. 8 H. 6. 2. 

1 of Entry ſur Diſſei 
I Rol. Abr. 778. 


, 2 183 WER. 
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In Replevin 2½ Banco; the Defendant pleaded, a: Leaſe, made 1 Ocfob. Mm 
1 2 . - ew. l,12, 
Ce. and avowed far Rent reſerved thereupon ; and; the, Plaintiff in Bar, Fiofteadb and 
thereof pleaded Non dimiſit 1 Offob, c. modo & forma, upon which, Bernet. 
lſſue being joined, it was found for the Plaintiff, and, Judgment for him, 2 Cd. 317, 


— 


and the Detendant brought Error in B. R. and it was agreed to be an, 319. S. C and 


| S. Pi as to 
immaterial Iſſue, and the Judgment erroneous, and yet that the Court the Re- 
could not award a Repleader as the Common, Pleas might have done (and fleadet a- 

£ LEY *7* +: m1 0. - La * 45. Wo ' greed but 
as the antient Uſage was, but diſuſed for One hundred Years) and. there Ae 
being groſs Faults in the Avowry; it was ſaid, that if they reverſed the Teviſden, hold 


judgment, perhaps they muſt give Judgment upon the Declaration for the ue was 


the Faults in the Avowry. aided by the 
N | f . | 5 | Statute of 
Jeofails, and ſaid the Judgment could not be reverſed for the Faults, in the Avowty, and the Judg- 
ment was athrmed, | | | e 


ment given 9% d recuperet, and after the Record being remanded, a Writ Tels. 74, 76. 
of Inquiry of Damages was awarded, and upon t 


them. | 7 
If in a Writ of Right Cloſe in Antient Demeſne, the Demandant 4 Jul. 270. 


makes his Proteſtation to ſue in Nature of a Mortdanceſftor, and the Te- E N. B. 19. 


nant pleads in Abatement, and Judgment is given for him; and after, Sin: 515. 
upon falſe Judgment brought, the Writ is affirmed good, the Court of >, C. cited, 


© Common Pleas ſhall proceed as the Inferior Court ſhould have done. 


3. To what the Parties ſhall be reſtozed on the Reverſal. 
19 55 ol the fir® Judgment, a 


If a Man recovers by erronequs ax clay. and by Virtue thereof pre- 8 O 142. ö. 


ite of his Villain; and after 


5) In an Aſs 
file, if the + 

Tenant loſes 
11 2. r. 8 H. 6. 2. 1 No,. 
Irec So if the Tenant loſes in a Writ 
ſin, and after it is reverſed for Error, he ſhall be reftorcd to the meſne Iſſucs. 


it a Man recovers Damages, and hath Execution by Heri facigs, and 8 Co. 19, 143. 


4 Wop 158 Heri ſacias the Sheriff ſells to a Stranger a Term for Years, and 1 Rol. Abr. 
after the | | | 


Judgment is reverſed, the Party ſhall be reſtored only to the 775. 


Money for which the Term was ſold, and nat to the Term it ſelf, be- Cre Blie. 279. 


| | | | a Moor 573. 
cauſe the Sheriff had ſold it by the Command of the Writ of Heri facias. Wl 1 Lines 


3 Leon. 89. Godt. 27. Gon. 103. G5 Fac. 246. 


But 


1 


>. ” 


— cy, 


5.00.-90+ Hut if the Goods of an outlawed Man are ſold by the Sheriff upon: 
He's Cale." Capias Utlagatim, and after the Outiawry is reverſed by Writ of Error, 


1 Rel. Abr. je ſhall be reſtored (a) to the Goods themſelves, becauſe the Sheriff va; 
778. S 22 2 ue | | c 

cd. not compellable to ſell theſe Goods, but only to keep them to the Uſe q 
Cro Eli 2485 the King Ee Ct | 

S. P. ad- 312 N ; | . 


judged, where a Termor being outlawed upon the Sratute of Recuſaney, the Lord Treaſurer and By. 


** 


rons of the Exchequer ſold the Term. (a) If the King grants over the Land of a Perſon outlaued 


for Treaſon or Felony, and afterwards the Outlawry is reverſed, the Party may enter on the Patef. 
rec, and needs neither to ſue à Petition to the King, nor a Scire facias againſt: the Patentee. 2 Haul 
ä P. C. 462. bo AS $5 $55. HA he . 17 : | 1 FB ' . 3 EY ; 


1 Rot. Abr. Ds a Man recovers Damages in a Writ of Covenant, as the particyz 
78, Caſe was, againſt B. and hath an Elegit of his Chattels, and of the 
Cro. Fac. 246. . 4 1.7 | | * hi 6 ws : 
Tele. 179. Moiety of his Lands; and the Sheriff upon this Writ delivers a Lease 
1 Browzl, for Years.of Land which B. had, to the Value of 50 J. to him that ve. 
107, 108. covered per rationabile pretinm Es extetitum (as the Words were) to have 
oe Fs adjudg- as his own Term, in full Satisfaction of 50 J. Part of the Sum recovered; 
and after B. reverſes the ſaid Judgment, he ſhall be reſtored to the ſame 
Term, and not to the Value; for though the Sheriff might have fold the 
1 „ Term upon this Writ, yet (5) here is no Sale to a Stranger; but a Del. 
( That it- | | 1 . 3 | 7 f kt g : —_ 
would be very of the Term to the Party that recovered by Way of Extent, with. 
otherwiſe out any Sale, and therefore the Owner ſhall be reſtored. 3 - 

if ld e n 8 | | | 
Stranger. Yelv. 108. 1 Brownl. 107, 108. 


t Rel. Abr. And for the ſame Reaſon, if perſonal Goods were delivered to th: 
778. Party per rationabije pretium & extentum, upon the Reverſal of the Judz. 
ment, he ſhould be reſtored to the Goods themſelves. Ts 
8 Co. 142. ). If in Debt upon an Eſcape the Plaintiff recovers and hath. Execution 
3 Med 325. and after the firſt Judgment is, reverſed; yet the Judgment for the J. 
>. O. cited. {cape remains in Force. | = „%% 
8 C.. 142. 2. But if an Action of Eſcape be brought againſt the Sheriff, and the Þ 
judgment upon which it is found is reverſed before ſuch Time as the De 
fendant is forced to plead, he may plead NH tie! Record. ; 
$ Co. 143:4 But there is a Diverſity between a Recovery by prior Title and a R. 
verſal of a Judgment by Writ of Error, as if a Woman hath Judgment 
and Execution in Dower in Anticnt Demeſne, and it is after reverſed in 
a Writ of Falſe Judgment; and becauſe ſhe had held the Lands for tuo 
Years between the firſt Judgment and Reverſal; the Value of the Land I 
is inquired and taxed at twenty Marks in a Scire facias againſt her, ſte 
cannot plead a Recovery in a Writ of Right Cloſe in Nature of aC# 
| - mona „ . | 
Mor 269. If an Advowſon comes to the King by Forfeiture upon an Outlavr!, 
ee 9 and the Church becoming void, the King preſents, and then the Outs 
ha ry is reverſed; yet the King ſhall enjoy that Preſentment, becauſe the 
Preſentment there came to the King as the Profit of the Advowſon. 
Moor 269. But if a Church be void at the Time of the Outlawry, and the Fre 
azreed per {{nration is thereby forfeited. as a Chattel principally and diſtin of i 
Cariam. ſelf, there, upon the Reverſal of the Outlawry, the Party ſhall be rel 
red to the Preſentation; 15 os | 
a yg . tg Jt a Termor being outlawed for Felony grants over his 'Term, . 
ade. FRET the Outlawry is reverſed, the Grantee may have Treſpaſs for 8 
Profits taken between the Reverſal of the Outlawry and the Aſſignmert, 
(c) Vid-.13 (c) for by the Reverſal it is as if no Outlawry had been, and there i! 
Co. 20, 22+ Record of it. „%% Ln 5 
Cre ie 645, If after Judgment in a Scire facias againſt Bail, the Judgment again! ; 
Ale ard the Principal is reverſed; (4) this is no Reverſal of the Judgment aga 
Sir % Kg, the Bail, becauſe it is a collateral Judgment by it ſelf. — 


a p reed ter 


urin. Palm. 187, 301. S. C. (4) But the Bail may be relieved by Andita Querela; for which © b 


Vile Audita Qu creln. 
3 
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# E= in General is underſtood, where any Perſon, who being 


under lawful Arreſt, and reſtrained of his Liberty, either vio- 
lently or privily evades ſuch Arreſt and Reſtraint, or is ſuffered 
to go at large before delivered by due Courſe of Law. 


For the better Underſtanding whereof, I ſhall conſider, 


() Where the Party ſhall be ſaid to be legally com⸗ 


mitted, ſo that the ſuffering him to go at large will 
be adjudged an Elcape: And herein, 5 


1. Where the Authority by which he is committed ſhall be 

ſaid to be ſufficient for that Purpoſe. ee. : 

2. Where the Manner of doing it ſhall be ſaid to be regular. 
be deemed an Eſcape; And herein, 


1. With what Strictneſs Priſoners are to be kept. 


Eſcape in © Civil Caſes, 


128 to 138. 


i (B) What Degree of Liberty, oz going at large, hall 


2. What on this Account ſhall excuſe the Sheriff, Gaoler, 


c. when acting in Obedience to ſome Authority, as re- 
moving a Priſoner on a Habeas Corpus, Gc. 
3. What by Conſtruction of Law ſhall be deemed an Eſcape; 
tho' the Party be ſtill in Confinement. 


Elcapes. 5 5 
(D) Ok the Difference between an Escape on merne 
Pꝛoceſs and Execution. „ 
(E) What Perſons are anſwerable foz, and to be charg⸗ 

ed with an Efcape : And herein, © 


1. Of the preceding or ſucceeding Sheriff, Warden, Ge. 

2. Where Sheriffs, Wardens, &c. their Superiors or Deputies 
are liable at the Election of him who is injured by the 
Eſcape, . ee | 

3. Where the Party injured may have his Remedy againſt 

the Perſon eſcaping: And herein of Eſcape Warrants. 


(F) Of the proper Remedy and Nature of the Action to 
be bzought koꝛ an Eſcape, | 


0) Of the Manner of laying the Action. 


(#) Of the Party's Defence who ſuffered the Efcape, 
and therein of Pleading freſh Suit. 


O Of the Difference between voluntary and negligent 


Vol. u. o %ĩß (a) where 


571 


itinction is 


Cro. Fac. 3. 


Cro. Eliz. 188. 


_ 
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ga1ly committed ke that the fuffering hin | 
to $6 at large will be adjudged an Eſcape. | 


And herein, 


(A) Where, the Party ſhall be ſaid to be 1+ 


i. Where the Authozity by which he is committed qay | 


his Di. IT ſeems agreed as a general Rule, (2) That where-ever a Sheriff ar 
in I other Officer hath 'a . Perſon in Cuſtody, by Virtue of an Authority 
laid down in from a Court which hath Juriſdiction over the Matter, that the ſuffering | 
oer 274. ſuch Perſons to go at large is an Eſcape, for he cannot judge of the V4. 


Dyer 175. * K | WF 3 + SEW 255 4 
Posh : ot lidity of the Proceſs, or other Proceedings of ſuch Court, and therefyr: 


1 Leon. 30. Cannot take Advantage of any Errors in them; hence the Law alloy 


8 Co. 141.6. him, in an Action of Falſe Impriſohment, to plead ſuch Authority, 

5 Co. 6 which will excuſe him, though it be erroneous ; but if the Court has ng 
Juriſdiction of the Matter, then all is void, and conſequently the Offce 

280, 289. : Os | 2 | : 3 i 

2 Bulſ. 64, not puniſhable for ſuffering a Perſon taken up upon ſuch void Authorir 

256. to eſcape. 1 BL nnd ao , . DE ECORING 

2 Saund. loo, . | | | | 

101. 3 Mod. 325. Carth. 148. 5 Med. 413. 


11 6 . 
* * 1 1 


Upon this Diſtinction it hath been adjudged, that if A. obtains Jud. 
Boſbe's Caſe, ment againſt B. and a Year afterwards, without any Scire ſacias, takes Þ 
(b)iSalk.273. Out a Capias ad Sattsfaciendum, upon which B. is taken, and the Sherif 
Shirly and lets him go at large, that this is an Eſcape; for tho? the Award of the 
Wright S. P. Capias, (C) after the Year, without a Scire facias, was erroneous, yet the 


udo 0 % 1 : ; 0 Fe 
adjudged, Sheriff could not take Advantage thereof, for it was ſufficient Authority 


bur there 


. 


would be o- Action of Falſe Impriſonment. 


aid that it for him to make the Arreſt, and might have been pleaded by him in a 


therwiſe, | AG IS, „ 5 
had it been on a Cabias ad reſpondend. bearing Teſte in Trinity- Term, and returnable in Hilary, becauls 
ſuch Proceſs mult be returnable from Term to Term, otherwile it is out of Court. | 


Cre. Elz. 536, So where upon a Recognizance in Chancery, the Conuſee ſued out 
Sheriff of Fxeeution-by a Capias ad Satisfaciend. by Force whereof the Conuſot v3 
Durbarm's taken and eſcaped; and the Court held, that tho' the Capias ad Sti 
VVV this Caſe was erroneouſly awarded, that yet it was a good Ext 


judged, . | h * M$ C7 3 
Bes; Fac. 3, cution for the Party as long as it continued unreverſed, and conſequent) 
Moor 274. the Sheriff liable for the Eſcape. . ä 

2 Leon. 84. N 


S. P. adjudged; but vide 1 Rol. Abr. 709. Yelo. 46. which ſeem contrary, 


1 Salk. 319. So where in Debt for an Eſcape, it was found by Special Verdict, til 
Lig. OO the Plaintiff had outlawed 7. S. after Judgment upon a Capias ad Saris 
5 Med. 202, faciend. ſued out within the Year, and that two Years after the Outlav!) 
SC.udjudged he was taken up upon a Capias Utlagatum, and the Sheriff ſuffered him! 
eſcape, it was admitted, that if a Capias Utlagatinn had been ſued 0 
within the Year, no Prayer to charge him in Cuſtody had been neceſſ 
ry, - becauſe the Plaintiff might have had a Capias Satisfactend. withou! 
a Sire factius; but this being after the Year, the Queſtion was, wheti® 
he could be ſaid to be in Execution for the Plaintiff in the original Ac. 
tion without Prayer; and the Court held that he was, tho' no Prat 


(-) 5 Co.88. a. was entered, becauſe he would have been (c) fo, if he had been rake) 


Garnon's Cale 


adjudged, Brigman 6. 1 Rol. thy, $10. S. P. adjudged, 


with. 
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Authority to commit, and AH. was prejudiced by the Eſcape, he may 


; ter, and that 4. had other Remedy, as by Writ of Recaption. 
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within the Year ; and here 1s no Difference, for the Plaintiff was at the 
End of his Proceſs at the Exigent, and no Continuance or Fire facias 
after a C Utlogattyny and the very. Capias Itlagatum, which is ſued at 
his Charze, imports an Election of the Body, 


—_— 


If at the Petition of A. and the Reſt of the Creditors of B. a Com- 1 
miſſion upon the Statute againſt Bankrupts is iſſued our againſt „e 45 Red. 
thereupon the Commiſſioners fit and offer Interrogatories to C. and he and Cary, 
refuſes to be examined, and by them is thereupon committed to Priſon, #6ju4ped. 


. 8 ; | 13 
and the Gaoler ſuffers him to eſcape, as the Commiſſioners had ſufficient 28 2 5 
9 23. CF, 
| 3 adjudged ; 
maintain an Action againſt the Gaoler. . and note, ac- 
| | | cording 70 
Alcer, the Action was Debt. 


so if there be a Suit in the Eccleſiaſtical Court between A. and B. in 1 Lutev. 121 
which B. is excommunicated, and afterwards taken upon an Hæcom uni- 10 123; Shy 
cado capiendo, and ſuffered to eſcape, A. may bring an Action on the 25 area 
Caſe for the Eſcape, tho' it was objected that this was a Spiritual Mat- PEI” 


Alſo upon this Rule, that the Sheriff cannot take any Advantage of 
the Irregularity of the Proceedings of a Court which hath Juriſdiction of 
the Matter, it hath been holden, that (a) if a Nobleman be taken in (4) 2 Bulſt. 65. 
Execution, and the Sheriff lets him go, it will be an Eſcape. | 

Upon the ſecond Part of the Diſtinction, that an Officer ſhall not be 


liable to an Action for the Eſcape of a Perſon taken on a Writ, which if- 

© ſued out of a Court that had not Juriſdiction of the Matter; it ;hath 

been () holden, that if A. brings an Action againſt an Officer of an Infe- (% 1 por. Ale 
rior Court for an Eſcape, and declares that he brought an Action againſt $09, 810. 


7. §. in the Court of Kingſton upon Hull, upon an Obligation made at K#Pard/on 


 Hallifay in Com. Ebor. (but does not alledge it to be within the Juriſdic- 8 
= tion of the Court) and that he obtained Judgment, upon which J. 5. 
= was in Execution, and ſuffered to eſcape by the Defendant ; that this 
Declaration, for Want of alledging Halifax to be within the Juriſdiction 
of the Inferior Court, is inſufficient to maintain the Action; for though 
the Action be in its own Nature tranſitory, yet (c) Inferior Courts be- (c) So tho' 

ing tied down to Matters ariſing within their own Limits, they muſt « Writ iffue 
©: ſhew that they had Conuſance of the Matter; otherwiſe their Procced- of a Su- 


acjudged. 


1eriorCourt, 
yet if ſuch 


ings will be void, as being coram non Fudice, of which the Officer may 


well take Advantage. Superior 


Court had 


not Juriſdiction of the Matter, it will be void, and the Officer may take Advantage thercof, as if a 


Formedon ue out of the King's Bench, or an Appeal out of the Common Pleas. 2 Bulſt. 64. & vile 


5 Mod. giz. where in Eſcape the Plaintiff declared, that the Sheriff arreſted J. F. by Viitue of a 


Latitat, without ſay ing our of what Court it iſſued; and it was urged, that though the Sheriff could 


not take Advantage of an erroncous Proceſs, that yet he might of a void Writ; but there is tn 
Opinion. | | | n 


So if A. declares that he proſecuted one 7. S. in the Court of ly, 2 Mcd 29,35. 


vpom a Bond made %, 7rriſdiftionem, upon which he was in Execu- %%“ verius 
don, and that the Defendant ſuffered him to eſcape; if the Jury find 
that there was ſuch a Proſecution, but that the Bond was not made 777- Judges a- 

* fra Juriſdictioneni, the Action does not lie; for all that was done was gain Juſtice 


Hele, adjudg- 
ed by three 


car In FJudice, and therefore no legal Commitment; and tho' the De- Eli. 
I : 1 : h : | 
tendant in the Court below pleaded No eff factuim, yet that could not 


£ \e rae Court any Juriſdiction which it had not originally in the Cauſe, 


2. ({lherc 


— 


* 
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2. There the Fozm of the Commitment, oz being in Cy, 
ſtody, ſhall be ſaid to be regular. 


(a) tes. E- The Sheriff cannot be charged with an Eſcape (a) before he had the 


ſtabe 22. Party in his actual Cuſtody by (5) a legal Authority; and therefore if 


(% And, an Officer, having a Warrant to arreſt a Man, ſee him ſhut up in 2 


honey Houſe, and challenge him as his Priſoner, but never actually have hin 
1 in his Cuſtody, and the Party get free, the Officer cannot be charged 


who arreſts with an (:) Eſcape. 


a a Perion on 


a Sunday contrary to the 29 Car. 2. cap. 7. cannot be charged with an Eſcape for letting him go. 
gain, vide 6 Mod. 95. 1 Salk. 78. (c) But if an Officer refuſes to arreſt a Perſon that he may,” | 
Action on the Cale lies againſt him; and hence it hath been adjudged, that if a Capias N N 
is directed to the Coroners of a County, and one of them, when he may arreſt the Party, refuſe; ſ 
to do, the Plaintiff muſt bring his Action ſingly againſt the Coroner fo refuſing, for this is a Perſual 
Tort. 2 Mod. 23, 24. x | x2 . Þ: | 


5 Co. $9. But if A. is arreſted, and in the actual Cuſtody of the Sheriff, an 
Froft's Caſe. afterwards another Writ is delivered to him at the Suit of J. S. upon the 


d) So if the Helix Ar. | ; 1 1 ; 
8 e 00 Delivery of the Writ, A. by Conſtruction of Law is (d) immediately i 


Norebanihers TOE Sheriff's Cuſtody, without an actual Arreſt; and if he eſcapes, the 
| land have a Plaintiff may declare, that he was arreſted by Virtue of the ſecond Wit 


Man in Cu- which is the Operation it has by Law, and not according to the Fad. 


ſtody in 


N.rthunberland, and the Sheriff is himſelf in London, and a Writ is delivered to him againſt that Per 
ſon, he is in his Cuſtody immediately upon that Writ; otherwiſe if the Man was out of the County « 
the Delivery of the Writ, as in Caſe the Sheriff was bringing him to Weſtminſter on a Habeas Cw, 
1 Salk. 273-4. per Holt Ch. Juſt. | Ry ets | ; | 


1 Salk. 273-4 So in Eſcape againſt the Sheriffs of London, the Plaintiff may declre, 
Fackſon and that he levied a Plaint in the Sheriff's Court againſt J. S. being then in Þ 
Humphreys the Counter, in Cuſtody on a former Plaint levied againſt him by 7.8 
and being fo in Cuſtody was ſuffered to eſcape; for the Entering the 
Plaint is of the Nature of a Writ or Precept in another Court, upon 
which the Serjeant at Mace arreſts the Party by his General Authority; 
and therefore by entering the Plaint, and charging the Defendant in tbe 
Counter, he is in actual Cuſtody of the Sheriff. | 
2 Shaw, If A. declarcs againſt the Marſhal of the King's Bench for the Eſcape 
Beurre and of a Priſoner, (e) formerly in the Fleet, that he, virtute brevis de Hileas 
Lore ad- F Corpus, directed to the Warden of the Fleet, was debito modo Commſſis v 
Je the King's Bench; this will not be ſufficient, without alledging an a0 
arreſted ac, Commitment, for he cannot be committed on a Habeas Corpus, and tis 
cordivgly. Devito modo will not help it. = e 

(e) If A. ob- | 


rains Judgment againſt B. in B R. and alſo another Judgment in C. B. upon which he is ta ken in 


Execution and committed to the Fleet, and afterwards he removes himſelf to the Marſhalſea by ts 


hen Corpus cum cauſa, if the Marſhal ſuffer him to eſcape, he is liable to both Debts. Dyer 15% 


Cro. Fac. 203. If by Habeas Corpus the Body of 7. S. together with a Plaint entered Þ 


| Farnely aud 


Boſſe againſt him in the Court of Norwich, be removed before the Chief Juſtice 

. of B. R. who upon the Return of the Writ accepts Bail, the Acceptatce 
of Bail, tho” before the Filing thereof, is a Diſcharge of the Priſon! 
and tho? afterwards a Procedendo ſhould be awarded, yet the Sheriff car 
not be charged with the Eſcape. | 8 | 


1 Salk 272 3. If a Perſon out upon Bail renders himſelf in Diſcharge of his Bail, ani 

— Ver. a Reddidit ſe is entered in the Judge's Book, and a Committitur filed u 

e the Office, and the Priſoner afterwards eſcapes; yet if no Notice was g. 
ven the Marſhal of ſuch Render, nor no Entry made of the Commit 

in his Book, the Priſoner ſhall not be deemed in Cuſtody ſo as to cul 
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the Marſhal with an Eſcape ; but it ſcems this Matter cannot be inſiſted 
upon after Trial. 1 1 Fi 

It hath been held, that entering a Committitur upon the Roll was not 1 $:4. 220. 
ſufficient Evidence to charge the Marſhal with an Efcape, without % Kebs.77 
proving an actual Impriſonment ; bur that proving the Party to be ac- "x Ton 
tually in Friſon, tho* there be no Entry made in the Marſhal's Book 
(without which he pretends he knows not how to take Charge of them) 


3 


- — 


5 10 ſufficient. h 


And now for the greater Security of Creditors, and the better to cn- 


4 able them to prove the actual Cuſtody of the Priſoner, by the 8&5 9 13. 


; Py Perſon in Priſon, by Proceſs of Law is to be kept in ſalva & 
4 


. cap. . it is enacted, © Thar if * Perſon, deſiring to charge any Perſon 


« with any Action or Execution, ſhall deſire to be informed by the Mar- 
« ſhal or Warden, or their reſpective Deputy or Deputies, or by any 
ce other Keeper or Kcepers of any other Priſon or Priſons, whether ſuch 
« Perſon be a Priſoner in his Cuſtody, or not, the ſaid Marſhal or War- 
« den, or ſuch other Kceper or Keepers of any other Priſon or Priſons, 
« ſhall give a true Note in Writing thereof, to the Perſon ſo requeſting, 
& the fame, or to his lawful Attorney, upon Demand, at his Office for 
ce that Purpoſe, or'in Default thereof, ſhall forfeit the Sum of 50 J. and 
cc if fuch Marſhal or Warden, or their reſpective Deputy or Depurics, 
« exerciſing the ſaid Office, or other Keeper or Keepers of any other 
“ Priſon or Priſons, ſhall give a Note in Writing, that ſuch Perſon is an 


4 actual Priſoner in his or their Cuſtody, every ſuch Note ſhall be ac- 


s cepted and taken as a ſufficient Evidence, that ſuch Perſon was at that 
% 'Time a Priſoner in actual Cuſtody. 


nt. i 
I” YT ” e 


8 —— — 4 . * — 
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(B). What Degree of Liberty. oꝛ going at 


large, ſhall be deemed an Eſcape: And herein, 
1. (Uith what Strictneſs Pꝛitoners are to be kept. 


(a) era Cuſtodia, in order to compel them the more ſpeedily to pay 3 


their Debts, and make Satisfaction to their Creditors. 2 Inſi. 38 1. 
— 4 : 3 en ie I Nol. Abr. 


= S6. (4) And by Weſt. 2. cap. 11. Carceri Mancipentur in Terris, which my Lord Coke ſays, was enact- 


ed in order to oblige them to a more ſpeedy Compliance wich their Duty. 3 Co. 44. a, and 2 Inſt. 


381. in his Comment on this'Statute, he ſays, that though Priſoners, if need require, may now be 


5 pri 


Nes in Irons, yer that it could not be done 1 the Common Law. — And Co. Lit. 260. a. he ſays Im- 
onment mult be Cuſtodia non fœna, for Carcer ad Domines Cu ſtodiendos non ad puniendos dari debet. 


Therefore if the Sheriff, or other Officer who hath the. Cuſtody of a 


© Priſoner, either Bail him when he js not bailable by Law, or ſuffer him ; mo _ | 


riſonet; Þ 
riff cur. 


ail, and | 


filed u 


> was “ 


mime” | 


o chare* 


tte 


do go out of the (5) Limits of the Priſon, tho? with a Keeper, and for 
exer ſo ſhort. a Time, it is an Eſcape. Plow. 36. 


Leeb 
C { 


E 


806. 
3 Co. 44. 


3 5 . . | Dyer 166. | 
| Tetley 34. (6b) For the Limits of the Feet Priſon, vide 2 Mod. 221, 222, 


\ 


But the Law and Proviſion made by l eſtm. 2.” cap. 11. being eluded 


by the Acts and Contrivances of Sheriffs, and other Keepers of Priſons, 


vy the 8 & 9 Il. 3. cap. 27. it is enacted, „ That all Prifoners, either 
upon Contempt or meſne Proceſs,” or in Execution, who are or ſhall 
e committed to the Cuſtody of the Marſhal of the Xing's Bench Pri- 
on or Warden of the Fleet, ſhall be actually detained within the ſaid 
Prifons- of the-King's Beiich and Fleet, or the- refpective Rules of: rhe 

| Ppp ſamc, 


«> 


Eſcape- in Civil Caſes. 


him in convenient Time, and the moſt convenient Way ; and this is to be judged of by the Jud! 


« {ame, until they ſhall be from thence diſcharged by due Courſe of 
« Law; and if at any Time the ſaid Marſhal or Warden, or any other 
«© Keeper or Keepers of any Prifon, ſhall permit and ſuffer any Priſoner 
% committed to their -Cuftody, either on meſne Proceſs, or in 'Execy. 
„ tion, to go or be at large out of the Rules of their reſpective Priſons 
(a) The In- ée (except by Virtue of fome Writ of Habeas Corpus, or (a) Rule g 
rent of a « Court, which Rule of Court -ſhall not be granted, but by Motion 
ws Ma « made, or Petition read in open Court) every ſuch going or being ot 
8 8 may be“ of the faid Rules ſhall be adjudged and deemed, and is hereby de. 
brought to © clared to be an Eſcape. 8 e Ti 
Weſtmnſter- . | „ "141 TENTH: ©) | ("2 1 . 
Hall, and by Indulgence they have been allowed to go to any of the Ions of Court, to conſult gh 


their Counſel or Attornies; but ſufferipg them to go on their Pleaſure, as to a Play-houſe, &% it u 


Eſcape. 2 Show, 298 


>. (What on this Account thall excute the Sheriff, Gable. 


&c. when acting in Obedience to ſome Authozity, as u. 
moving a Puloner on a Habeas Corpus, &c. © _ 


(b)Cro.Car.14 The Writ of Habens Corpus is an (5) antient- Writ, and what the Sub: 
(0 Hoh 202. hath the Cuſtody. of a Priſoner, does by Colour thereof ſuffer the Pr. 
3 Co. 44 ſoner to go at large, it is an Eſcape. - CCT 

Cro. Car. 14. ; 


L 


d 7 "Wo » E 
, L957 3-4 I» þ 2. 


Hard. 476. a- As if a Habeas Corpus be returnable the next Term, and the Sherlf | 


greed by Hale or Gaoler in the mean Time ſuffers the Priſoner to go at large, it is a 


e 0 ron, Eſcape, tho' be appear at the Return of the Writ, for the Writ on 


whole Court. impowers the Gaoler to bring him directly to the Court, and if he gies | 


him any Liberty in the mean Time, it is at his Peril, 


| : | r = 9 24 3 2 * 1 FN . „Irren [4 | 
1 Med. 116. so where a Habeas Corpas ad () Teftsficand. was:directed-t6 the Marhd | 


ſoſedel's | 1 EE . 3 
Calc. So ru. to carry One Reynolds, Web eee ae 
led upon the Aſſiſes, was ſuffered to go ſixty iles beyond Nells, and tho' here 
Rae turned again to the Aſarſpalſea, yet it was held an Eſcape. 
Plaintitf had a Verditt for 6200 J. 3 Keb. 305. S. C. (d) If F. S. is in Execution, and a Haba Cor- 
pris ad Teſtificandum. is diretted to the Gaoler, who, accarding to the Command of the Writ, carries 
the Priſoner to give his Teſtimony; this is an Eſcape. 1 Sid. 13. ſaid by. Thoiſden' to have beon of 
judged by all the Judges. VV e OS 
1 Aal. 116. So If the Gaoler carry him round about (e) a great Way, for the Ac 
per Hale, commodation of the Priſoner, it is an Eſcape; but he is not bound b 
(#) Tho! he bring him the direct Way for fear of being reſcued. FOO DMT 57232 
is to bring 1 


"= 


Cro. Car. 14. Dalt. Sheriff 561. 


3 C0. 44. Alfo it hath been F e that if the Sheriff hath one iH Exectti., | - | 
before the Return of the Writ the Sheriff brings the Priſoner to an | 


1 


in Smithfield in his Way to Weſtminfter, and the Priſoner of his o 
Head goes without any Keeper to Southwark, and next Morning ret!" | 
again to the Sheriff, ſo that at the Return of the Habeas Corpus the Se- 

| 


riff delivers the Prifoner into Court, this is no Eſcape. , 1 +; + 


486. 


” 
. 


( TILT NE [| 


large by Colour of a void Authority. 


Dyer 297 a. Therefore if one in Execution at the Suit of the King. 
1 01. 1. 


* 


2 


4 


Dalton Sperif As the Sheriff muſt be careful that he does not give the Priſoner mot 
Liberty than by Law he ought to do, when he acts in Obedience o! 
lawful Authority; ſo he muſt take Care that he does not let him 89” | 


g. and a pr 


2-8 6. Perſon be, by Warrant from the Lord Chancellor or Treaſyrer, ſuffer 


Rel. Abr. ject is by Law intitled to; yet (o) if a Sheriff or other Officer, vn 


| King; this is an Eſcape as to the private Perſon, although he return a- 
gain to Priſon; for the King himſelf cannot licence one in Priſon to go 
| at large with a Keeper. | F | Fo 
1 So where the Sheriffs of Jorꝶ pleaded, that they let the Priſoner go at Ce. Eli. 953. 
(| large by Virtue of a Writ of (a) Privilege directed to them from the Celſen verius 
i | Council of Jr; and it not appearing to the Court, that the Writ was a wy Ta 
2 ſufficient Warrant for that Purpoſe, or that the Council of Ph could in (a) Where a 
| © ſuch Caſe diſcharge a Priſoner, the Plea was held ill. Perlen 8 
* | 3 | r 
; the Juſtices of the Peace purſuant to a Habeas Corpus iſſued by them, was arreſted and Ah reed by 
1 2 Wric of Privilege, ſigned by the Marqueſs of Newcaſtle, E*c. whether the Sheriff could plead ſuch 
1 Diſcharge. Clerk and Molineux, Raym. 100. 1 Sid. 269, 1 Lev. 159. but for this vide Tit. Privilege. 
If an Act of Parliament is made for the Relief of confined Debtors, 1 Salk. 272. 
and purſuant thereto the Juſtices of the Peace are enabled to diſcharge 
5 ſuch and ſuch Priſoners, if they authoriſe the Sheriff to diſcharge a Per- 
10 ſion that does not come within the Deſcription of the Act, and he lets 
'F the Party go at large, it will be an Eſcape. = 
| . What by Conffruction of Law wall be deemed an E- 
0 ſcape, tho" the Party be ſtill in Confinement, 
| The Marſhal of the King's Bench being ſued to Judgment, if he be She 465. | 
nt | Afterwards taken in Execution, he can be committed to no other Priſon 5 % Js 
zn but the Mathe,] and if he is committed to that Priſon whereof he is _ alt at 
ol | Keeper, it will be an Eſcape in Law of all the Priſoners. ; | 487. | 
guess 5 It a Woman Warden of the Fleet Priſon marries her Priſoner, or if a Phu. 17. 
Sheriff, Sc. marries a Woman in Execution with him, in either Caſe it 
10751 will be deemed an Eſcape in Law. © | Fae 
ar A If a Man hath Judgment againſt two (5) Perſons, and both are ta- Nel. Abr. 
wy ken in Execution, if the Sheriff fuffer one of them to eſcape, he ſhall gh 7g 
6 Fi for the whole Debt, tho? he aath one of them ſtill in ron and 
u« BY. ＋6Iʒßñ 25 i DUE 5 
carries E: en, if the Feme eſcapes, the Sheriff ſhall anſwer” the whole Debr, though the Baron continues 
on i 4 xecution. 1 Rel. Abr. $19, Erb. Fac. 657. S. P. | | | 
5 By the 8 & 9 N. 3. cop. 25. it is enacted, „That if the Marſhal or 
he N. * Warden for the Time being, or their reſpective Deput ˖ 
5 y or Deputies, 
und 00 or other Keeper or Keepers of any other Priſon or Priſons, ſhall, after 
' | one Day's Notice in Writipg given for that Purpe N 
ps . 125 5 7 h n Writing given for that Purpoſe, refuſe to ſhew 
ce e be Pepe commice iy Exeeren 50 the Croat whoſe ui 
dach Reſufal 6: as committed or charged, or to his Attorney, every 
bach Reſuſa all be adjudged to be an Eſcape in Law. 
iy, | 7 
mm} 7 rene „ Ot RO eee 
his on 4 | eo ny moo 7 
reti 10 I.. 5 1 5 | 
het 0 Ok the Difference between voluntarp and 
ner maß 3 g negligent Elcapes. i 
o_ | Tx r Wau that where the Sheriff ſuffered a Priſoner in Exe- 6 
I Barely diſchar J . untary Eſcape, the Priſoner was in ſuch Caſe abſo- 4. undd and 
a pr. ts charged from the Creditor, and that the Right of Action was e SY 
= er E. 4 1 5 1 k ; | o. 202. AF. 
, Juffe 10 Cate Nan {Jes 2 and in 2 Leon. 96. Linacre and Rhodes, it is held» chat in fuck | 
Water 5 | ) may have an Audita Querela, | 
* intirely 
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to go at large with a Keeper, in order to collect the Money due to the 


240 
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2 — 


(a) 1 Fid. 330. 


Janſon and 
But ler. 


T Show. 174. 


Buxton and 


 Flowe 2 Mod. I 36. Baſſet and Faller. I Veni. 
tal and IWythams ; 


Carter 212. 


c vide the 
Authorities 


ſupra. 


3 Mod. 146. 


Carter 212. 


1 Nol. Abr. 


99, So). 
Broby and 
Lumley. 


Cap. 27. 


Moor 8 5 2. Cro. Eliz. 623, 652, 868. Cro. Fac. 280, (Y) And by the expreſs Words of 


1 Nol. Abr. 
887 
j Fon, 207. 
1 Kol. Rep. 
388. 


3 Leys 46. * ; 


(c) Where 


1:J nor lie. 


intirely transferred againſt the Sheriff, who by M 
came Debitor ex delicto. vw 

But the latter Reſolutions have been contrary ; and it hath been (% ad. 
judged, that where a Sheriff ſuffered a voluntary Efcape, the Plaintif 
might have a new Action of Debt or Sire facias quare executionem jy 


; IF the Sheriff 1 afer 


— — 


eans of ſuch Eſcape be. 


againſt the Priſoner. 


* £5 
a * 
2 
WJ 8 
5 
. 
5 


mr DEF WI II; WP : ” 


269. 1 Mod. 194. Com pion and Ireland. 2 Lutw. 1 264. . 


r. * 


Alſo the Statute 8 & 9 77.3. cap. 27. hath taken away all Diſtincton 1 


between voluntary and permiſſive Eſcapes with regard to the Plaintiff; 


Remedy; for thereby it is enacted, * That if any Priſoner, who is g 


% ſhall be committed in Execution to either or any of the ſaid reſpectne 
& 


On 


c the Creditor or Creditors, at whoſe Suit ſuch Prifoner was charged i 


« Execution at the Time of his Eſcape, ſhall or may retake ſuch Pri. 


& ſoner by any new Capias or Capias Satisfaciend. or ſue forth any othe 
« Kind of Execution on the Judgment, as if the Body of the Priſone 
© had never been taken in Exccution. | | — 

But yet there remains a Difference as to other Purpoſes between Pr. 
miſkon and negligent Eſcapes ; for if a Sheriff ſuffer a Priſoner volunt 
rily to go.at large, the Sheriff cannot retake him even upon freſh Sui, 
and if he does, the Priſoner may have an Action of "Treſpaſs againſt hm, 

If the Marſhal of the King's Bench or Warden of the Fleet; or a 
other who hath the Keeping of Priſons in Fee, ſuffer a voluntary Eſcax, 
it is a Forfeiture of the Office. %%% a 

And now by the 8 8 9 //.3. cap. 27. a further Penalty is. added, 
which enacts, “ That if any Marſhal or Warden, or their reſpectie 
Deputy or Deputies,” or any Keeper of any other Priſon within tis 
« Kingdom, ſhall take any Sum of Money, Reward or Gratuity what 
c ſoever, or Security for the ſame, to procure, aſſiſt, connive at, 0 
cc permit any ſuch Eſcape, and ſhall be thereof lawfully convicted, the 
<« {aid Marſhal or Warden, or their reſpective Deputy or Deputic 0 
ce {uch other Keeper of any Priſons, as aforeſaid, ſhall for every {uct 
« Offence forfeit the Sum of 5007. and his ſaid Office, and be for eve 
< after incapable of executing any ſuch Office.” Eel 


La) 


* 


2 . bud — 


(D) Ok the Difference between an Eſcape i 


ale Proceſs and Execution. 


* 


ä a Perſon arreſted on meſne Proceſs to eſcape, af 
Action lies againſt him at () Common Law, from the Delay and 
Prejudice which the Party ſuffers thereby. 3 


r TELE 0 
4 4 > - K J 1 n \ 
fen dh, 


But there is this Nifference between an Eſcape on meſne Procels i. 
Execution, that if the Sheriff arreſts a Perſon on meſne Proceſs, and h 
is reſcued by 7. S. he may return the, Reſcue, and ſuch Retv 9 

(e) good, and no Action of Eſcape lies againſt him after ſuch Res 
but the Court will ifſue Proceſs againſt ſuch Reſcuer, or Fine him; fun 
n an Action againſt the Sheriff for an Eſeape on 1 Proceſe, the Plaintiff ſet forth a long til. | 

ry, that the Sheriff might have brevghr him to Gadl if he pleaſod; and it was held, that these 


1 L. ut. 129,131. 


| nl 
k) 


Priſons, ſhall eſcape from thence by any Ways or Means howſverer | 


where wich he will be chargeable. 


| Defendants, 
_ Plaintiff's Suit, and the Defendants at the End of the Year delivered 


Eſcape in Civil Caſes. Th 


* 
— 


this Caſe, tho the Sheriff may, yet he is not obliged to raiſe the Poſſe 

W hor Judgment on a Capias Satisfaciendum, the Sheriff cannot re- 1 Rot. Abr. 
turn a Reſcue, for in ſuch Caſe the Sheriff is obliged to raiſe the Poſſe 807. vide tho 
Comitatiis, if needful, and therefore if he return a Reſcue, an Action of N 
Eſcape lies, or a new Capias, (a) for the Return of an ineffectual Execu- 4 

tion is as none. | ” (̃a) Cro. Car. 


240, 255. 
1 Rol. Abr. 904. 8 Co. 142; 


— — — 


Alſo upon an Arreſt on meſne Proceſs, the Sheriff is obliged. to take 2 Mod. 177. 


4 Bail by the Statute 23 H. 6. cap. 10. therefore if the Plaintiff declares, Ellis and 
that the Defendant being Sheriff of 7: did arreſt J. S. at the Suit of the 


Yarborough, 


| | + | adjudged. 
Plaintiff, and afterwards did ſuffer him to go at large; and the Defen- 1 Med. 227. 


z dant pleads the Statute, and that he took good and ſufficient Bail, and S. C. ad- 
the Plaintiff replies and traverſes, that the Defendant took good and ſuf— a "I 
© ficient Bail; this Action does not lie; for quoad the Plaintiff the (5) Suffi- S. p. 44. 


S. P. ad- 


4 ciency of the Bail is altogether immaterial, tis for the Security of the judged. 
Sheriff; and if the Party does not appear, the Plaintiff need not take an I a 
Aſſignment of the Bail-Bond, but proceed againſt the Sheriff by Way 7 Te 


the Plainitk 


of Amercement, and leave the Sheriff to take his Advantage againſt the declared, 
= Bail. 


that the De- 
2 Fares OD fendant, Me. 
had taken inſufficient Bail, on purpoſe to deceive and defraud the Plaintiff, Ef. vide 1 Fid. 96. 


* — * 
— 


-— 


* —— 


(Z) What Perſons are anſwerable foz, and to 


be charged with an Elcape: And herein, 5 


; 1. Of the pꝛeceding oz ſuccceding Sheriff, Warden, &c. 


Here a new Sheriff is appointed, his Predeceſſor ought to deliver thi. 466. 
over by (c) Indenture all the Priſoners in his Cuſtody, charged 2 Rot. Abr. 


with their reſpective Executions; for the Priſoners, until they are turned 45). 


over to the new Sheriff, remain in the Cuſtody of the old Sheriff, and if C, E 365 


he omits to deliver them over, every Omiſſion will be deemed an Eſcape, , E 


„ | 

{EA (c) See the 

Form thereof, Dali. Sheriff 18. 

As where one Buſtard was ſeverally in Execution in the Cuſtody of the 3 C 51. Neſt- 
then Sheriffs of London, as well at the Suit of A. às at the 4% Cafe. 


Per the Body of Buſtard to the new Sheriffs by Indenture, wherein the 


Execution at the Suit of A. was mentioned, but the Execution at the 
Plaintiff's Suit was omitted, and afterwards Buſtard, in the Time of the 


neu Sheriffs, eſcaped and it was reſolved by the whole Court, that the 
Defendants being the old Sheriffs ſhould be charged with this Eſcape, 
for that the old. Sheriffs ought to have given (4) Notice to the new She- 


* of all the Executions where with any Perſon was charged in thei 


(d) That ſuch 
Cuſtody. 


Notice may 
be by Word 


ſome N an U: | 5 | | e -- only, er. br 
need vor p2 Writing under the old Sheriff's Hand, or under the Hand of his Under-Sberifk, and 
N 


Fe. 538 y Indenture, unleſs the new Sheriff require it. Moor 689. Dalt. Sheriff 16. Cro. 


Vol. II. = Q q q : Ye But 


of the She- ed in his Time. 


at Common 


242 Eſcape in Civil Caſes. 

2 Cv. 72. But if the Sheriff dies during his Shrievalty, the new Sheriff, as (o 
as he is appointed, muſt take Notice of all Perſons in Cuſtody, ang 4 | 
the ſeveral Executions with which they are charged; and this he muſt d) 
out of Neceſſity, for there being no Body to inform him, he muſt hin. 


— 


— . 


ſelf take Notice hereof at his Peril. Ns te 
2 Lev. 109. F. F. being in Execution in the Fleet, was ſuffered to make a vol, | 
Lenthal and tary Eſcape, after which he returned again to the Fleet ; and the Defy, | 


Lentbal ad- gant being made Warden in the Place of the former Warden, J. S yy, | 


N 97, turned over with the other Priſoners, and afterwards ſuffered to eſcyye, Þ 
S. C and the Queſtion was, whether the voluntary Eſcape ſuffered by the | 


1 Vent. 269. former Warden did not ſo intirely diſcharge the Execution, that the | 
Tame and Priſoner could not be retaken nor judged in Execution, by Law, eren 
a ng * Fas tho' he ſhould yield himſelf to it; and it was held, that it did not, and 
an} the Caſe that the ſucceeding Warden ſhould be chargeable with the Eſcape ſuffer. | 
riff of Eſſex | | 
in Hob. 202. cont. denied to be Law. 


6 Med.183, o in the Caſe of one Grant, who being in the Cuſtody of the forme E 


e gle Marſhal was ſuffered by him voluntarily to eſcape, after which he b. 
dub. turned voluntarily to Priſon, and being found in Priſon, the ſuccecdng 


Marſhal detained him; and in an Action of Falſe Impriſonment brought | _ 


by him, the Court held that he might, and that if he had ſuffered hiny 
go at large, it would be an Eſcape. ; — 


2. Where Sheriffs, Wardens, &c. their Superioꝛs 0: 2: | 
puties are liable, at the Election of him who is injurd F 
„%% gd 


| Where one hath the Cuſtody of a Gaol of Freehold or Inheritarce, 

(a) But in and commits it to another Perſon, who is inſufficient, the (a) Superior 
what Caſes anſwerable for all Eſcapes ſuffered by his Inferior; but if the Inferiorbe 
Law, and ſufficient, the Action muſt be brought againſt him, and not againſt the 


upon the Superior. „ 
Statute of. „ 


a 4 * » 


0 executed by the ſeveral Perſons to whom the Inheritance of the Pr 
ce ſons, 'Priſon-houſes, Lands, Tenements, and other Hereditamend of 

« the ſaid Priſons of King's Bench and Fleet, or either of them, ſhall 
ce then belong or appertain reſpectively, in his or their reſpective prop Þ 
“ Perſon or Perſons, or by his or their ſufficient Deputy or Deputics Þ - 
cc for which Deputy or Deputies, and for all Forfeitures, Eſcapes, 1] 
« other Miſdemeanors in their reſpective Offices by ſuch Deputy or De. [8 
ec puties permitted, ſuffered or committed, the ſaid Perſon or Perſons) Þ 
« whom the aforeſaid Inheritances reſpectively are, or ſhall. then % Þ 


A 


: Lu) , ea 


„ ſhall be anſwerable, and the Profits and aforeſaid Inheritances of be] 


ce ſaid ſeveral Offices ſhall be ſequeſtred, ſeiſed or extended to make 8. 
c tisfaction for ſuch Forfeitures, Eſcapes or Miſdemeanors reſpectireſ, 
eas if permitted, ſuffered or committed by the Perſon or Perſons them. 
e ſelves, or either of them, in whom the reſpective Inheritances of the 
&« ſaid Priſons ſhall. then be.. e eee. ö 
2 Brownl. 50. If the (b) Bailiff of a Franchiſe ſuffer an Eſcape and be inſufficies Þ 


per totam Cur. the Lord of the Franchiſe ſhall anſwer for him. 
2 Lev. 160, 


8. P. (6) If his Deputy ſuffers an Eſcape, he ſhall anſwer for ir himſelf, Lit. Rep. 33. per Curio i N 
2 | ON I : i | - ; 


eputies 
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| 12 
24 
If a Gaoler, who is the Sheriff's Servant, ſuffers a Priſoner to eſcapa, 


—_— 


2 Lev 159, 
the Action mult be brought againſt the Sheriff, not (a) againſt the 2 For: 6s. 
Gaoler ; for an Eſcape out of the Gaoler's Cuſtody is by Intendment of 2725 5 4 
Law an Eſcape out of the Sheriff's Cuſtody, for by the 13 E. 3. cap. 4. FIRE. 


10. Sheriffs are to put in ſuch Keepers of Gaols as they ſhall anſwer for. bee it is 
| | | ſa id in Ge— 
reral, that Gaolers are liable for Eſcapes; but the Queſtion being there touching the Kicape of a 
perton committed for a criminal Offence, muſt be underſtood of Eſcapes in thoſe Caſes, for which 
whoever de fatto occupies the Office of Gaoler is liable to anſwer; nor is it material, whether his 
Title to the Office be legal, or not. Hale P. C. 114. 2 Hol. Rep. 146. 2 Hacvk. P. C. 135. vie Hive, 
29 to 35, that where Actions for Eſcapes are ſaid to lic againſt Gaolers, ſuch abſolute Gaovlers are iu 
tended, as writs arc directed to. | 


So an Arreſt by the Sheriff's Officer is in Judgment of Law the 
(4) ſame as if the Arreſt were by the Sheriff in Perfon ; and if ſuch Of- 
ficer ſuffer the Party arreſted to eſcape, the Action muſt be brought 
(c) againſt the Sheriff. | 5 


5 Co. 89. 

1 ol. thy, 
94. 

(8) Although 
in Law the 


Cuſtody of the Bailiff be the Cuſtody of the Sheriff; yet the Sheriff cannot return, that ſuch a ove 
was in his Cuſtody, and reſcued out of the Cuſtody of his Bailiffs, becauſe of the Repugnancy ; bur 
he way return, that he was reſcued out of his own Cuſtody, altho' he was never in his actual! Cutto- 
dy, or out of his Bailiff 's Cuſtody. 2 Salk. 586. & wide 1 Sid. 332. 2 Fon. 197. (c) So an Action lies 
not againſt the Bailiff for refuſing Bail, but for not carrying the Party before the Sheriff in order tg 
put in Bail. 2 Mod. 32, | | | 


But if the Sheriff directs his Warrant to his Bailiff, and afterwards Cre. EU. 745. 
J. $. puts in his own Name as ſpecial Bailiff, and thereupon arreſts the Pat Sheriff 
Defendant, who eſcapes ; here J. S. ſhall be only chargeable, and not 9. 
the Sheriff, becauſe the Defendant was never in the Sheriff's Cuſtody, 
but only in the Cuſtody of J. S. | 


So if a Writ comes to the Sheriff, and he makes out his Mandate to 1 Rot. 4s. 
the Bailiff of a Liberty, who takes the Party, and after ſuffers him to 98, 99. 
eſcape, an Action lies againſt the Bailiff of the Franchiſe, and not againſt . J are 40. 
the Sheriff. ; Ix . vs 

So where a Capias ad Satisfaciend. was awarded to the Sheriff of Berks Cro Eliz. 26. 
to arreſt 7. S. who then was in Cuſtody of the Mayor and Burgeſſes of 
I. and thereupon the Sheriff made a Warrant to the Mayor, Sc. ro 
take him, and afterwards they let him eſcape; and it was clearly held, 


that the Mayor, Sc. and not the Sheriff, were chargeable with the 


Eſcape. | | | 
If a Capias iſſues againſt A. out of the Sheriff of London's Court, di- 1 ny. 45, 
rected to one of the Serjeants, who arreſts A. and lets him eſcape before $06. Dum 
he is carried to the Counter, the Serjeant, in this Caſe, and not the She- and Parie. 
riff, is chargeable with the Eſcape, for the Sheriff is Judge of the Court, . "i 12 — 
and not a miniſterial Officer; but if A. had been carried to the Counter, 
and eſcaped thereout, the Sheriff would then be anſwerable, as Gaoler or 
Keeper of the Counter. „ 88 
So if a Serjeant at Mace arreſt a Man by Virtue of a Warrant iſſuing 1 Ret. Al. 
out upon a Latitat, and afterwards ſuffers him to eſcape before he brings 856. 
him to the Counter; in this Caſe an Action lies againſt the Sheriff only 
fer this Eſcape, becauſe he was in the Cuſtody of the Sheriff preſently 


upon this Arreſt; and the Sheriff is the Officer of the Court of King's 
Bench, and not the Serjeant. | 


If upon a Plaint levied in the Court of B. before the Bailiffs of B. ac- Cr, Eliz. 743. 


- cording to the Cuſtom there, a Warrant is directed to the Under-Bailiffs Baldry vertus 


: Was no Co 


to take J. S. ita guod habeaut Corpus ejus coram Balivis ad prox' Curiam, / 4220 9 5 


and the Under-Bailiffs take him and commit him to the Priſon ſub Cuſto- J 
fie of the Gaoler of the Priſon of B. if they have him not at the Day, 
Cc. an Action lies againſt them, and not againſt the Gaoler ; for there 
ommitment to him by any lawful Authority, and that Cuſtody 
the Gaoler had was only as a Servant to the Under-Bailiffs. 


A Pris 


FSott and 
Peacock. 


5 2 RD vo If 25S 


244 © Efcape in Civil Caſes. 


Carth. 145. A Priſoner in I/ood-ſtreet Counter upon meſne Proceſs on a Plaint . 
Hyding and vied againſt him, Ec. eſcaped, whereupon the Plaintiff brought his Ac. 
Vdwin. tion againſt both Sheriffs of London; and, upon a Demurrer to the Deck. 
ration, the Plaintiff had Judgment; and it was reſolved, that though 

the Plaint was levied before the Defendant was in his Court, and the Pri. 

ſoner eſcaped out of his Counter, yet that both Sheriffs had the Cuſtody 

of the Priſoners in both Counters, and by Conſequence the Action wi; 

well maintainable againſt both. t 7 

Wy If there are two Sheriffs of the (a) ſame Place, and an Action of B. 
eee ſcape is brought againſt them both, if one of them dies, yet the Wit 
The Sheriff, ſhall not abate; for it being in Nature of a Treſpaſs, and (5) meerly Per. 


he the City ſonal, the Party can only have Remedy againſt the Survivor. 
of York. | | | 


(a) Where there are two Coroners, and one of them, who is inſolvent, ſuffers an Eſcape, whether 
the Party may charge the other Coroner, vide 6 Mod. 37. Comb. 435. 3 Lev. 399. but no Reſolution, 
(b) Thar no Action lies againſt the Executor or Adminiſtrator of a Perſon who ſuffers an Eſcape, te. 


dw ”Y —— 


3 


cauſe it is a Perſonal Torr, and comes within the Rule 4#io Perſonalis moritur cum Perſona, vide D Þ 
271, 322. 1 Fon. 173. Noy 87. Latch 167. Poph. 137. 1 Vent. 31. 6 Mod. 125-6, 


z. Where the Party injured may have his Remedy againf 
the Perlon efcaping, and therein of Eſcape Warrants, 


Vide ſupra It has been already obſerved, that if the Sheriff ſuffer the Priſoner 
Letter (Cy voluntarily to eſcape, that the Party at whoſe Suit he was in Cuſtay 
and the Au- may, notwithſtanding, ſue out any new Execution againſt the Perſon 
thorities eſcaping; for it would be unreaſonable that he ſhould be allowed to tak 
hay FINE, Advantage of his own Act, or that the Creditor ſhould be compelled, 


Car. 440, Whether he will or no, to take his Remedy againſt the Sheriff, who my 
1 Rel. Abr. die or become inſolvent, —_ | 
Eg | | 

i And. 266. 5 Co. 86. 1 Vent. 4 and 269. 


1 Salk. 211, Therefore where to a Scire facias quare executionem non upon a Jult- 


ment the Defendant pleaded, that he was formerly taken in Execution 
by a Capias ad Satisfac. upon the ſame Judgment, and the Sheriff ſuffered 
1 him to eſcape, to which Eſcape the Plaintiff then and there conſented; 


470 8 Pad and this was held an ill Plea; for the Aſſent (c) ſubſequent vill not 


judged on the make it an Eſcape with the Conſent of the Plaintiff, and therefore ie 
like Plea. has either his Remedy againſt the Sheriff, or may retake the Party. 


1 No. Abr. But if (4) a Man in Execution upon a Judgment for Debt or D 


307. Welly mages be delivered out of Execution by the Sheriff or Gaoler who bat 
and Andrews 


| him in Execution, with the (e) Aſſent of him at whoſe Suit he is 
adjudged. E 5 Fe. by Col F. thi | ey 
(d) So if the Execution; and after by Colour of this Judgment he takes him ag 
Plaintiff and puts him in Priſon, an Audita Qrerela lies upon this Matter, and 
contents that thereupon he ſhall be deliver. 5 
one Defen- Eos 


dant only ſhall be delivered out of Execution, Style 387. — So if that one of the Bail ſhall be & 
livered out of Execution, he ſhall not take the other. 3 Leon. 260. (e) Where the Conſent was olf. 
that he ſhould come to a Tavern out of the Rules. Style 117. — Where one was in Execution in 
the King's Bench, and ſome Propoſals were made to the Plaintiff in Behalf of the Priſoner, who 
ing there was ſome Likelihood of an Accommodation conſented to a Meeting in London, and def 

the Priſoner might be there, who came accordingly ; and this was held to be an Eſcape with de 
Conſent of the Plaintiff, and he could never after be in Execution at his Suit for the ſame Matte! 


By the 1 Ann. cap. 6. it is enacted, © That if any Perſon committt% 


c. ſhall eſcape from the Cuſtody of the Marſhal of the ie!" 
„ Bench for the Time being, or from the Priſon of the ſaid Nett, 
« Bench, or from the Priſon of the Fleet, or either of them, it ſl 
and may be lawful, upon Oath thereof in Writing, to be made 
by one or more credible Perſon or Perſons, before any one of tht 
1 | | | cc Judge 


8 r * SI IG Es e 
4 8 2 5 
_ 


ink 
. 


Contr 
ſtocy 
erlon 
| take 
elle, 


) may 


lutz 
Cution 
uffered 
ented ; 
ill not 
fore be 
4 Da. 
10 hath 
je i n 
n again 
ter, and 


all be ce 
was oll 
cution m 
who ſer, 
nd defi 
a with the 
Matter. 


mitted 
> Que ens 


| Veen, 
„it ſhall 
be mat 


ie of ble 
66 Judgs 


Wc wor charged as aforeſaid, to and for ſuch n E: 

c Oath ſhall be made, as aboveſaid, and ſuch Judge is hereby autho- ten in the 

c riſed and required from Time to 'Time to grant unto any Perſon what- 
c ſocver, who ſhall demand the ſame, one or more Warrant or Warr 

= « under his Hand and Seal, therein reciting the Action or Actions; Exe- Fleet, and he 

= « cution or Executions, Contempt or Contempts with which ſuch Perſon eſca pe, 

= « or Perſons ſo eſcaping, or going at large, ſtood charged or were com- \, 1c. 
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—< tion or Actions, Execution or E. 
e ment or Judgments, on which ſuch Execution or Executions 
Nec | 

charged by due Courſe of Law, 
Actions be given for ſuch Perſon 


there had been no Warrant at all. 6 Mol. 


of it, though it be by a new Method ; for this is no o 
the old Commitment continued down. 2 Salk. 626. 6 Mod. 95, 


an Eſca pe-Warrant at eight in the Morning, and the ſame 
Petition, which was not read in Court till after eight, yet he ſhall be d 


D oe Pons BID 
F 


() Of the proper Remedy and 


: pecial Action upon the Caſe. 


i 125 ven 5 Statute 1 Dot * : N aged 5 . — 
| cd: 7 y b not within the Statute of Limitations of 21 Fac. f. whi 
ert. 2 Inf, 38 2, 


Elſcape in Civil Caſes, 


« Judges of (a) that Court where ſuch Action was entred, or Judgment (a) If a per- 
« and Execution were obtained, or where the Party was ſo committed fon charged 
Judge before whom ſuch in Execu— 


King's Bench 


be turned 
ants over to the 


Judge of the 


emitted at the Suit of any Perſon or Perſons, on whoſe Behalf ſuch King's Bench 
Warrant or Warrants ſhall be demanded at the Time of ſuch Eſcape or Common 
or going at large, (which ſaid Warrant or Warrants ſhall be in Force in has. vas 
all Places whatſoever, within that Part of Great Britain called E1g- eee 


ſcape-War— 


and) directed to (V) all Sheriffs, Mayors, Bailiffs, Conſtables, Head- rant. Pn ſe h. 
© « boroughs and Tithingmen therein, and thereby commanding them and 10 Geo. 1. 
c every of them in their reſpective Counties, Cities, Towns and Pre- the King 
„ cincts, to ſeiſe and (c) retake ſuch Perſon or Perſons 
or going ar large; and ſuch Perſon or Perſons ſo retaken upon ſuch tion. 
Warrant forthwith to convey and commit to the common Gaol of (0) If one 
—« ſuch County where ſuch Perſon or Perſons 
large ſhall be retaken, 
being thence (e) upon any Account whatſoever delivered or removed, the Warrant, 
until he, ſhe, or they ſhall have made full Payment or Satisfaction to ſeiſes a Per- 


I and Dunbar, 
(4) ſo eſcaped ruled on Mo- 


Fe ; who is no 
ſo eſcaped or going at 


| ; ; : f Officer, b 
there to remain without Bail or Mainprize, Or eee bf 


the reſpective Plaintiff or Plaintiffs, Creditor or Creditors in ſuch Ac. ſon eſcaping 


Exccutions named, or until the Judg- _ rake 


Ex. was or the Sheriff, 
ſhall be reverſed or diſ- he cannot 
or until Judgment in ſuch Action or detain him; 

| ( Ry . 1 for being il- 
or Perſons ſo committed as aforeſaid 


were ſued out againſt ſuch Perſon or Perſons, 


_ 5 | legally exe- 
or until the Contempt or Contempts, for which ſuch Perſon or Perſons e is 
were or ſhall be committed, be cleared and diſcharged, Ec. the ſame 


: | Thing as if 
: | 154. (c) One may be taken on a Sunday by Virtue of an 
—Eſcape-Warrant ; for one may take another on a Sunday upon freſh Purſuit, and this in the Nature 
riginal Proceſs, but the Party is in ſtill upon 
253-4. (4) It a Perſon is taken up on 
Day obtains a Day-rule purſuant ro a 
72 o > - 
poſe there ſhall be no Fraction of a Day. Trin. $ Geo. 1. ae For e yin Pur 


5 Foe Wilkinſon and Matthews. (e) Cannot be dif- 
vw upon bringing the Money into Court. 6 24d. 21. — Cannot come out on a Day-rule, 


Rein, Nature of 
Action to be bꝛought foꝛ an Eſcape. 


T Common Law the Plaintiff had no Remedy 
an Eſcape, : 


the 


againſt the Sheriff for 2 Inſt. 382. 
whether upon meſne Proceſs, or in Execution, but by 1 Show: 176. 
ES | | 2 Faund. 34. 


[ = 1 no by an equitable Conſtruction of 7? tin. 2. cap. (/) Action, This 4 
Te e . given againſt Sheriffs, and by the 1 Rich. 2. (This des 


2. Ch. 12. againſt tion being 
| founded in 
Maleficio, _ 
; ch ſpeaks of 
3 Sid. 305. and 1 Leu. 
o Pricons, tho” Infants or Feme Co- 


che (g) Warden 


of the Fleet for Eſcapes in Execution, 
and alt 


wn : * - 7 — 10 
8 by Lending or Contra K. 1 Fund. 34. Fones and Poe adjudged, 1 


E kxtends to all Gaolers and Rec pere 


Vol. II. R rr 


Alſo 


OY 


| | Cro. Far. 288. Alſo the Plaintiff, at his Election, may maintain either an Action 


149. Gold and 


S. P. adjudged. 
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Ne 


| ms” ; ld. 
2 Bulſt. 321. on the Caſe, or Debt for an Eſcape in Execution. b 
Cro. Elix. 767. 


Co. Fac. 65 j. If there be Judgment againſt Baron and Feme, and the Feme only u. 


Wikies ver. ken in Execution and ſuffered to eſcape, an Action of Debt lies apajys | 

Sir George 

Reynel, eg . | . 
Wife in Execution, ſo by his Election he has made her a ſole De} | 


within the Statute of R. 2. although it was otjected that it ſhould h“ 


Caſe, becauſe the Party is not totally deprived of his Remedy, the H.“ 


band being ſtill liable. 5 3 
Gro. Fac. 361, If a Priſoner in Cuſtody upon a (a) Capias Utlagatum is ſuffered n þ 
533, 619. | eſcape, the Plaintiff may either maintain an Action Nui tam againſt u 
Cro.Eliz. 877. Sheriff, or bring an Action of Debt againſt him in his own Right. 
wh 8 an Action on the Caſe will lie for the Eſcape of one taken upon a Writ de Excommuriy, | 
Capiendo. 1 Lutw. 123. | | 


(b)Dyer 278.b. An Action of Eſcape is not a local Action, and therefore (5 if oy 


n eſcapes out of the Marſbalſea, which is in Surry, the Action againſt ti; | 
_ 9810 Marſhal may be laid in Middleſex. | 
1514.364.S.C, : | 
(G) Of the Manner of laying the Action. 
r N this Action it is not neceſſary to ſer forth all the (7) Formalitis r. 
2 Show. 424. 1 quired by Law in other Caſes. TT 
Carth. 148, Therefore if upon a Judgment obtained by the Teſtator, the Executot 


Fs ie brings a Scire facias and has Judgment, whereupon a Capias ad Sui 
228 24. iſſues, and B. is arreſted and ſuffered to eſcape, the Plaintiff in an Actin 
5 3 4. f 1 | « . . 

LS. againſt the Sheriff for this Eſcape may declare briefly upon the Judz- 
Cro. Elis. 87). ment in the Scire facias, without ſhewing the gradual Proceedings at 
length, as is uſually done in an Action of Debt upon a Judgment. 

i Saund.z7-$, But if the Plaintiff declares, that he ſued out a Writ of Execution . 


Jones and gainſt F. S. without ſetting forth any Judgment, and that the Defe- 


Pope. 


1 Les. vet. vant ſuffered him to eſcape; this is an incurable Fault; for by thi 


and 1 Sg, Means he loſt the Benefit of pleading Null tiel Record, (c) which he nig 


zo . C. do if the Plaintiff had ſer forth the Judgment. 
ut the = | | 


Plaintiff had Leave to diſcontinue, (c) 8 Co. 142. Drury's Caſe. 


| If A. recovers againſt B. as Executor, and has him in Execution, ail 
1 Lutay. 893. . 2 . l . FR ? 
Glover and the Sheriff ſuffers him to eſcape, the Action muſt be brought as Execuil 
Kendal ad- in the (4) Detinet only, and not in the Debet and Detinet. 


| judged. : | | 
Comb. 114. S. C. adjudged. (4) For this vide 5 Co. 31. Hargrave's Caſe, Cro. Fac. 545. Hob, 264. 3 Bi 
112. Lan. 79. nv 130. | | 


2 Salk. 565, Tf the Plaintiff declares, that the Priſoner was committed and efcaved Þ 
Waits and but does not ſay prot patet per recordum; yet upon a general Demue Þ 
Briggs. his hh U b 7 . An d the | 
5 Med. 8. S. C. this ſhall be good; for the Giſt of the Action was the Eſcape, and tie 
c= vide 3 Lev. Commitment only Inducement. | | | 


393 


1 Sid. 5. If in Eſcape the Plaintiff declares, that he had J. S. and his Wiſe . 


. and Execution, and that the Defendant ſuffered them to eſcape, and the j- 
 Tleroere ad- | 


judged, 


ry find ſpecially, that the Husband only was taken in Execution (it be 


ing for a Debt due from the Wife before Coverture) and that he eſcape 
: Re hi 


the Marſhal ; for as the Plaintiff may elect to take either the Husband Þ : 
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this is ſufficient, and the Plaintiff ſhall have Judgment; (a) for the Sub- 
{ance of the Iſſue is found, though not purſuant to the Declaration. 


(4) As where 
a Man af- 


ſigns for 


Breach of a Condition, that he was turned out of his Houſe by Two, and the Jury find that it was 


done by one only. Cro. Fac. 475: Hingen and Pain adjudged. 


so in an ARion on the Caſe for the Eſcape of A. where the Jury 
thtund that . was taken by F. S. the former Sheriff, and not by rhe 
Defendant, the preſent Sheriff; but finding that he was legally in his 
Cuſtody, and that he ſuffered him to eſcape, the Plaintiff had Judg- 
ment. : 
{he Plaintiff declared, that whereas he had good Cauſe of Action a- 
gainſt . and ſued out a Latitat againſt him; the Defendant being She- 
riff arreſted him, and ſuffered him to eſcape; upon Trial at N pris 
the Plaintiff was nonſuit, becauſe he could prove no Cauſe of Action a- 
vainſt A. bur Hale Ch. Juſt. ſaid, that if the Plaintiff had declared of a 
Debt of 40 s. and upon Evidence could prove but 3os. it had been ſufi- 
cient; but the Book adds a Cre, it being a ſpecial Action upon the 
Caſe. | = RS | 
By the 8 & 9 WV. 3. cap. 27. reciting, that the Way of Proceeding a- 


gainſt the Warden of the Heet-Priſon, by Bill in the Courts of Common 


Pleas and Exchequer at Weſtminſter, is found to be very dilatory ; it is 
enacted, “ That it ſhall and may be lawful to and for any Perſon or 
« Perſons, having Cauſe of Action againſt the Warden of the Fleet Pri- 
<« fon, upon Bill filed in the {aid Courts of Common Pleas or Exche- 
% quer againſt the ſaid Warden, and a Rule being given to plead there- 
< to to be out eight Days at moſt after Filing ſuch Bill to ſign Judgment 
< againſt the ſaid Warden of the Fleet, unleſs he plead to the ſaid Bill 


e within three Days after ſuch Rule is out.” | © 


& 


Eſcape, and therein of Pleading freſh Suit. 


© JE the Prifon takes Fire, by Means whereof the Priſoners eſcape, this 
1 ſhall excuſe the Sheriff, and he may well plead it. | | 


So if the Priſon is broke by the King's Enemies, this ſhall excuſc the 
Sheriff, for he can have no Remedy over againſt them. 


1q But if | the Priſon was broke by Rebels and Traitors the King's Sub- 
jects, this ſhall not excuſe him, for he may have his Remedy over 
Aagainſt thoſe. 1 


„ 


If a Priſoner in Execution eſcapes without the Aſſent of the Sheriff, 


Oc. and he make treſh Purſuit and retake him (5) before any Action 
brought againſt him, this ſhall excuſe the Sheriff. 

(h) But if he retake him after the A 
can 1t be pleaded to an Action that 
. 657. Harvey and Reynelt adjudged, 


. 
3 


8 £1 


$0 the Sheriff may plead, that the Priſoner eſcaped the fixteenth 


by of December, and that he made freſh Suit, and retook him the 
 —eventeenth Day of 
: ſufficient, if he di 


December, and retained him in Execution; for it is 
d all he could, though he loſt Sight of him in the 


®. 


W 


11. 
oy So 


Cro. Fac. 380. 
Ring verius 
Andrews àd- 
jugged. 

1 Sid. 5. S. C. 
cited. 

2 Lev. 55 
Gunter und 
C. ey tou. 


3 E. 6. 66. 15. 
I Hol. Abr. 
808. 

4 Co. 84. 

1 Rol. Abr. 
808. 


4 Co. 84. 
1 Rol. Abr 
808. | 


Cro, Fac. 657. 
I Fon. 144. 
1 Rol. Abr. 
808. 


ion commenced againſt him, this ſhall not excuſe him; nor 
was well attached before. 1 Kol. Abr. 808-9. 1 Fon. 145. Cre. 


1 Rol. Abr. 
Sog. 

Dalt. Sheriff 
562. : 


", [ 
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1 Kol. Abr. So if a Priſoner eſcapes, and ſeveral Days after, but as ſoon as the 


dog. Sheriff has Notice of it, he makes freſh Suit, and retakes him before any 

Action brought, this ſhall excuſe him. CY 
1 Vent. 211, If in Debt upon an Eſcape, the Plaintiff ſets forth in his Declaration 
217. Sir a voluntary Eſcape, the Defendant may plead, that he took him Upon 


8 Boch? freſh Purſuit, without traverſing the voluntary Eſcape; for it was imyer. 
| tinent for the Plaintiff to alledge it, and no Ways neceſſary to hi; 
Action. 


io 1 Med. It was formerly held, that the Sheriff, Ec. might give freſh Purſuit in Þ 


1 $4, iz. Evidence, and need not have pleaded it. 

l But now by the 8 & 9 V. 3. cap. 27. it is enacted, © That no Reta. 
« king on freſh Purſuit ſhall be given in Evidence on the Trial of am 
« Iſſue in any Action of Eſcape againſt the Marſhal or Warden, of 
ce their reſpective Deputy or Deputies, or againſt any other Keeper ot 
“ Keepers of any other Priſon or Priſons, unleſs the ſame be ſpecial 
cc pleaded, nor ſhall any ſpecial Plea be taken, received or allowed, un. 
« leſs Oath be firſt made in Writing by the Marſhal or Warden, or 
cc their reſpective Deputy or Deputies, or by ſuch other Keeper « 
« Keepers of any other Priſon or Priſons againſt whom fuch Acton 

* ſhall be brought and filed in the proper Office of the reſpective Coun; 
cc that the Priſoner for whoſe Eſcape ſuch Action is brought, did, with- 
ce out his Conſent, Privity or Knowledge, make ſuch Eſcape; and i 
c ſuch Afﬀidavit ſhall at any Time afterwards appear to be falſe, and the 
&« Marſhal or Warden, or other Keeper or Keepers of any other Prifn 
© or Priſons, ſhall be convicted thereof by due Courſe of Law, fu 
« Marſhal or Warden, or other Keeper or Keepers of any other Priſon 
i or Priſons, ſhall forfeit the Sum of 5001.” 1 | 


8 Co.142, If an Action of Eſcape be brought againſt the Sheriff, and the Jud: 


Dali. Sberiff ment upon which it is found is reverſed before ſuch Time, as the Defen- 


a Debt dant is forced to plead, he may plead (2) NI tie! Record, for (O) collar: 


for an E- ral Things executory are as if no Judgment had ever been, when te- 
ſcape of one verſed. | | | 

committed | | 

on a Capias Utlagatum, the Sheriff may plead Nul tiel Record. Hob. 209. 1 Brownl. 51. (5) But if, in 
Debt upon Eſcape, the Plaintiff recovers and hath Execution, and after the firſt Judgment is terer. 
ſed, yet the Judgment for the Eſcape remains in Force. 8 Co. 142. b. 3 Mod. 325. S. C. cited, 


For this vide If a Priſoner taken on a Capias Satisfacieudum pays the Debt to the 


Oro. Elix. 404 Marſhal for the Uſe of the Plaintiff in the original Action, and is thett- 


1 Mod. 194. 


2 Jon. 9. upon diſcharged, yet he cannot plead it to an Action brought apainſ 


1 Luc. 587. him for the Eſcape, for the Marſhal had no Authority to receive tif 


| Money, the Words of the Writ being uod Capias, Sc. & eum ſal 
Cuſt odias ita quod Habeas Corpus ejtts coraim Fuſticlar. tiel Jour ad Sil 
cieud. the Plaintiff, X 
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Eſtate in Fer limple. 


EE. ſimple is an Eſtate in (c) Lands, Tenements, Sc. to (a) It was a 
one and his Heirs for ever; alſo where a Corporation ſole os mon 
or aggregate are capable of holding in Succeſſion, and Practice a- 

1 | Lands are 
= ſaid to have a Fee-ſimple. 


p | : | mong the 
given to them and their Succeſſors, they are N 


Nations that 


8 | EY | 33 —⅜ 
Noman Empire, for the Lords, who held great Diſtricts, to give Lands to ſuch Perſons as had behaved 


EZ rbemſclves well in the Wars, ſometimes for Life only; ard when they married their Daughters to 


any of thoſe: Soldiers who were uſually their Vaſſals or Tenants, they gave the Lands to them and 
the Iſſue of that Marriage, which brought in the Notion of Sueceſſion amongſt us. Dig. Lib. 1. Tit. 1. 
= How from this Notion of Succeſſion a Fee-ſimple aroſe by letting in all Heirs, whether lineal or col- 
lateral, of the Excluſion of the aſcending Line, Baſtards, and the Half-blood, and why the Male 
Line was preferred, vide Title Deſcents. (b) My Lord Coke divides Fee, which he ſays ſignifies the 


be 


Z fame with Inheritance, into Fee ſimple or abſolute, conditional and qualified, or baſe. Co. Lit. 21. b. 
= and this, which is the moſt ample Eſtate of Inheritance, may be in Things (c) Real, Perſonal or 
= Mixed; Real, as in Lands or Tenements; Perſonal, as when an Annuity is granted to one and his 


Heirs; Mixed, as when an Earl is ereated of ſuch a County. Co. Lit. 1. b. 2. a. 


=_ In Fee-ſimple we ſhall conſider, 


: (A) Who may purchaſe oz inherit ſuch Eſtate. Z 
(B) The Jmpozt of the Wozd Heir that creates the Eſtate, 


1d. When it is a Word of Limitation. | 
v1 2. When it is a Word of Purchaſe. HR = 


a 


.9 


| 4 2 0 1 | ] | | | 5 f 8 
5 therefore he cannot pay any Allegiance to any other Society, unleſs he be vide the Head 
: | | | of Aliens. 


1 
; Bos 
FO 


u 3 or Fe | a8 ( gn. ir g.. 
El nfs BY e antient Feudal Law, ug a (a) Crime for which a Val- of ſuch 
dal forfeited his Feud to the Lord, becaufe he breaks his Oath of Fealty Crimes there 
53 0 the higheſt Manner, his Body with which he had engaged to ſerve the mers many 
Tord being forfeited to the King; and his Blood is ſaid to be corrupted, rin Tenge 
WS becauſe no Ma 2 | F upted; tient Feudal 
ene d n can repreſent his Perſon, that Perſon it ſelf. being for- Law, for 
T- Do y tne Law, and the, Note of Infamy reſting upon his Family ; ſo vhich vide 
F at oy Repreſentative of his can be received to do any feudal Service ; . 
bor the greater Terror of all Offenders therefore, ſuch Tenant dying with. , Lib. 2. 
out Heirs the Land is in ' 70S . 
+” e Land 1s.in the Lord by Eſcheat; but if the Tenant com- Vigellius 242, 
5 Ex reaſon, the Lands are forfeited to the King, becauſe there is an 30. 
5 7 ception in the Oath of Fealty that faves his Allegiance to the King; Selman Gleſſ. 
* 2 if he forfeits 

I or 


his Allegiance, even thoſe Lands held of another 215: 
are forfeited to the King, for the Lord himſelf cannot give out Ce. Lit. 64, 
81 Lands, 


Vol. II. 


1 Eſtate in Fee-ſimple, 


* — 


Lands, but upon that Condition, as appears by the Reſervation in th 

Oath. 

Co. Lit. 2. b. If a Man be attainted of Felony, and after purchaſe Land, and die 
the King ſhall have it by his Prerogative, and not the Lord of the Fe. 

becauſe his Perſon being forfeited to the King, he cannot purchaſe hy 

for the King. 5 8 


Ney 158 to If there be Grandfather, Father and Son, and the Father be Attaint. 


i ed, the Son cannot inherit the Grandfather, becauſe the Father canng 
oy hs To be repreſented ; but if the Father be attainted, two Brothers may inherit 
Ao. pl. 575, each other, becauſe there is no Diſability in the one to be repreſented, m 
Dyer 48. in the other to reprefent ; if the Father be attainted, the Son may inhe.. 
| rit the Mother; if the eldeſt Son be attainted, and the Father die in the 

Life-time of ſuch eldeſt Son, the younger cannot inherit, becauſe ther 

is the Line of the elder Brother in Being before him; but if the elget 

Son dies in the Life-time of his Father without Iſſue, the younger Bro. 

ther ſhall inherit; but if he leave Iſſue, neither the Iſſue nor younger 

Brother can inherit. | | | 


Ce. Lit. 8. If the Father be attainted, and dies during the Life of the Grand. 
; Co.10. ther, yet the Son ſhall not inherit the Grandfather, becauſe he muſt re. 


owtie Cale. preſent his Father, who cannot be repreſented ; but if the Grandfathe 


be ſeiſed in Tail, and the Father be attainted of Treaſon ſince the 263, 
and dies in the Life-time of the Grandfather, the Son ſhall inherit th 
Grandfather ; for the Son is Heir per formam Doni to the Tail, which i 
originally not forfeitable, and by that Statute the Father only forfeits the 
Lands and Right that he hath in him. _ 


Co. Lit. 8. If a Man attainted be pardoned by Act of Parliament, he is totaly 
2 my reſtored and inheritable to all Perſons; but if he be pardoned by Cha. 
" iafcy ter, he may thenceforth purchaſe Lands, but cannot inherit his former 
pardoned by Relations; for the King's Charter cannot alter the Law, or take ava 


Chai ter, the the Right of others, or reſtore the Relation that was loſt. 
Children Ps | | Al 


born before ſuch Pardon ſhall not inherit; bur if they fail, the Children born after ſuch Pam 3 
may inherit him, for the Pardon makes him capable of new Relations as well as of new Purchaſe, 


tho' all the old legal Benefits and Relations are loft. Ney 179. 


Pele. 617, All cuſtomary Eſtates are within this Rule, unleſs there be ſome parts 


5 '> cular Cuſtom to the contrary, as in Gavelkind, becauſe the Perſon b 


2 Vent. 38-9, iliter mortuus by the Attainder, and therefore is diſabled to have ot 
2 Brown.118, hold any Eſtate, or to have any Property in any Thing; and therefore 
vide Co. Cob. if a Perſon be ſeiſed in Fee of a Copyhold, and be attainted of Trealor 
Jeck. 58. cont. Or Felony, the Copyhold is in the Lord without any Preſentment of the 
| Homage, becauſe it is againſt the Nature of a Court-Baron to enquirc of 
criminal! Matters or Offences againſt the King, and ſuch Homage öl 
the Will of the Lord, and often influenced by him; but if a Copyhodde 

be convicted of Felony, and preſented by the Homage by ſpecial (u- 

ſtom, the Eſtate may be forfeited to the Lord; but this is only by it 

ſpecial Cuſtom, ſince the Copyholder is not diſabled by the Conviction 

to hold the Eſtate, as he is if he were attainted; and therefore ſince it 

by the Cuſtom only that ſuch Forfeiture accrues, it muſt be in the Mat 

ner in which the Cuſtom has ſettled it, which is by Preſentment of the 
Homage; but if a Copyhold is granted for Life, and by another C9! 

the Reverſion is granted to another, Habendum after the Death of il 

. firſt Copyholder, or Surrender, Forfeiture, or other Determination 0 

1 Ten. i. the firſt Eſtate, the firſt Copyholder commits Murder, and is thereof 4 
Pollex 61570 tainted, and the King pardons the Murder and the Attainder, and 1 
"320 Forfeitures thereby; in this Caſe he in the Reverſion is entitled to th 
Eſtate, for the King cannot have it for the Buſineſs-of the Tenure, i 

he cannot be Tenant at Will to any Perſon, and the Lord cannot have" 

becauſe he cannot be.'Fenant to himſelf; therefore the particular 9055 
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V Tenant, for Life. being extinguiſhed, the Reverſion immediately com- 


mences. 1 . 5 | 5 
A Baſtard cannot inherit, but if he hath got a Name by Reputation, Ce. Lit. 3. b. 


5 ne may purchaſe by it, for all Surnames were originally acquired by Re- _— 
ion. | | «1 t Baſtards. 

ws wie 214 Ferws, they were tranſlated from Roan, by William the Conque- ; 

nt. ror, ob numeratum Pretium, and were allowed by ſeveral Kings following 

not the Conqueror, becauſe they dealt with one another chiefly in Money, TER 

ern and ſo drew a great Deal of Money into the Kingdom, which they let gangiy 8 ile 

. of cout to Chriſtians on Uſury, and were taxable to the King at his Pleaſure. Charters and 

ile. Richard the Firſt erected a Court where all their Real and Perſonal E- Immunities 

the ſtates were regiſtred ; which all, upon the Death of any Few, came to the N on 18 

here King, but was redeemable by his Children, paying their Fine, and all the . Je bes 

def Children equally inherited; the Wives ſued tor Dower in this Court, and vie E- 


Bro. Þ could not ſue at Common Law for it; and therefore if a Few born in ſtates were 
nge: England took to W ife a Few alſo born in England, if the Husband was ag a 
"IT. converted to the Chriſtian Faith, and purchaſed Lands and enfeoffed an- fett Ng 
nd. EE: other and died, the Wife could not demand Dower at Common Law and might ac 
tr. gagainſt a Chriſtian. „„ any Time 


fathe en 4 ; | | | be ſeiſed by 

"© bim: About the 18 E. 1. when their Uſuries and Extortions were very grievous to the People, they 
69 EZ were baniſhed by Proclamation, and their Eſtates ſeiſed to the King, and a Starute made againſt 
it the their raking Uſury in this Land for ever afterwards ; but now all the Records touching their Courts, 
hich iz © their Immunities, aud the Power of the Crown over them, are loſt and obſolete, ſo that thoſe that 
irs the are born here ſcem inheritable at this Pay; but queære how far theſe old Laws, of which there are 
| EE - Foor-ſteps in Hiſtory, may be revived upon them. Hollino ſbead, Vol. 3. N 1. Co: £4; $1, . Inſt. 

500, 507. Vide Molley 397 to 410. a good Account of the Few. J 
total 1 5 | 


Chat- > As to Papiſts there hath been an Act made to prevent the dangerous 11891 2 M.g. 
former FREE Growth of Popery, eſpecially at a 'Time when there is a pretended Title for this vide 


> avay IE * in a Popiſh Prince, which diſables all, who after the 29th Day of Septem- Fark a 
ber, 1700. attaining the Age of eighteen Years, do not within fix Months 

0. after take the Oaths, Sc. to inherit, of take by Deſcent, Deviſe, or Li- 

urch; mitation, Gc. any Lands, Tenements, c. and that during the Life of 


ſuch Papiſt, or until he or ſhe do conform, the next of his or her Pro- 
| teſtant Kindred ſhall hold and enjoy the ſaid Lands, without being ac- 
je pe: countable for the Profits, ſubje& to wilful Waſte, and that from the 
erſon z RE tenth Day of April, 1700. all Papiſts ſhall be diſabled to purchaſe any 


have ot WE Manors, Lands, Sc. and that all Eſtates, Terms, Intereſts, Ec. made, 
herefore FREE /ifered, or done, to or for their Uſe, Benefit, Truſt or Behoof, mediate- 
Treaon y or immediately, ſhall be utterly void to all Intents and Purpoſes. , 

Religious Perſons. hibired to du 1 MN, Pk Vide ) Ed. f. 
it of th! igious Perſons are prohibited to purchaſe in Mortmain. 154 Es 
quite“ ES i OS, 8 5 5 . 
age ö u BP Villains and Bondmen have Power to purchaſe Lands, but cannot re- Ce. Lr. 2. 
pphode WE tain them againſt their Lords. 5 . I : 


ecial l Of ſuch Perſons as are naturally incapable to purchaſe or inherit, a Mon- Co. Lit. g. 
y by the ſter not having human Shape cannot purchaſe or inherit, but an Herma- 
onvidio WE phrodite ſhall inherit or purchaſe ſecundum Prevalentiam ſexus incaleſceutis; 
ſince it . one born, deaf and dumb may inherit; ſo may one born deaf, dumb and 
the Mu- blind, becauſe it is for their Advantage; but they cannot Contract, becauſe 
ent of e WE they cannot underſtand the Signs of Contracting; an Infant, an Ideot, and 


her Ce Perſon of Non ſane Memory may inherit, becauſe the Law in Compaſſion 

ich of it de their natural! nfirmitics, preſumes them capable of Property; ſo alſo an 1 Inſt. 2. 
ination Wn Infant or a Perſon of Non ſane Memory may purchaſe, becauſe it is intended 2 Vent. 303, 
hereof . WE tor his Benefit, and the Freehold is in him till he diſagree thereto, becauſe 204. vide Pit. 


8 N N . | ä HET . a , nd 
r, and Wy 8 Agreement is preſumed, it being for their Benefit, and becauſe the 1 
ö | : Hs 0 . * 1 7 a , Pa WI — n n ' » oy 
Jed to e WT reehold cannot be in the Grantor, contrary to his own Act, nor can be 


"ore, due Wa in Abeyance,, for then a Stranger would not know againſt whom to de- 
not have ans. his Rigbt; if at full Age, or aſter Recovery of his Memory they 
Ir EItate i Eee thereto, they cannot avoid it; bur if they die during Minority or 
Tena wu unacy, the Heirs may avoid it; for they ſhall not be ſubject to the 

; | d 88 : n- 


4 


them, for 


Chaſe and grant wi l a 
ment and Grandeur of the Monarchy, by enabling the Queen to ſupport and keep a Court of her 
on, as to incourage Princes to court the Alliance of our Princes by Marriages attended with b 


" Eſtate in Fee⸗ſimple. 


Contracts of Perſons who wanted Capacity to contract; ſo if after hi; 
Memory recovered, the Lunatick or Perſon Non Compos die without A. 

greement to the Purchaſe, their Heirs may avoid it. | 

i Io. 3. a. A Feme Covert is capable of Purchaſing; for ſuch an Act does not 

dur the make the Property of the Husband liable to any Diſadvantage, nor doeg 

Queen Con- it ſuppoſe a ſeparate Will or Power of Contracting in the Wife; but here 

fort, as ſhe the Will of the Wife is ſuppoſed the Mind of the Husband, ſince no Man is 


is a Woman | 5 wt ts 
of N ſuppoſed not to aſſent to that which is for his Benefit ; but in this Caſethe 


Dignity than Husband may diſagree, and it ſhall avoid the Putchaſe ; fot ſince Hul. 


any other of band and Wife, according to the Inſtitution of Marriage, ate reckoned 


her ve: one Perſon, they can have but one Will, and that muſt be ſeated in the 
* hs 


dom, ſo ſhe Husband, as fitteſt to govern, therefore the ſupream Direction of all Af. 


hath greater fairs in his Family muſt belong to him; but if he neither agrees nor di. 


Privileges. agrees, the Purchaſe is good, for his Conduct ſhall be eſteemed a taci 
than any ok Conſent, ſince it is to turn to his Advantage; but in this Caſe, tho! the 
the is conſi- Husband ſhould agree to the Purchaſe, yet after his Death ſhe may waire 
dered by the it; for having no Will of her own at the Time of the Purchaſe, fhe j; 
def as = not indiſpenſibly bound by the Contract; therefore if ſhe does not, when 
or bow under her own Management and Will, by ſome Act expreſs her Agree. 
the King, ment to ſuch Purchaſe, her Heirs ſhall have the Privilege of departing 
and hath A- from it. N „ h 
bility to pur- 


thout him; which Occonomy ſeems to be introduced as well for the greater One 


much Eaſe and Dignity. 


— : —_— WP — - 


() The Jmpozt of the Wozd Heir that 
. dktkreates the Eſtate. 


:. When it is a Wozd of Limitation. 


ce. Lite 9 1 JI Land be given to J. &. and his Heirs, J. S. can claim it, becauſe he 


is particularly named, and whoever. can make himſelf Heir to }. $ 

that is can ſupport the Character of a legal Repreſentation to J. S. may 

claim it alſo by the Words of the Gift; but if Land be granted to J. S 

ſor ever, no Perſon can ſtand in his Place after his Death, or claim an) 

Intereft, becauſe the Party that is next of Kin by the Law cannot bring 
" himſelf within the Words of the Conveyance, _ ” 


Co. Lit. 9. It is therefore a general Rule, that nothing but the Word Heir will 


create a Pee, for it ſignifies ſuch a neareſt of Kin, with all other legal 
Qualifications that are neceſſarily required in all Perſons that repreſent dc 
ſtand in the Place of another, by the Engliſh Law; but this gener 
Rule has theſe following Exceptions. c 
For chen For if the. Father . Bar the Son, to hold to him and his Heirs, and 
the Ad of the Son enfeoffeth the Father as fully as the Father enfeoffed him; tl 


Diſpoſal re. Conveyance paſſeth a Fee to the Father. rS 
lates ro an- | 5 | | 8 . 
other Thing, that Thing becomes in a Manner Part of the Diſpoſition, for in ſuch Caſes the Mind : 
carried to the Notion of an Heir as truly and ſurely as if the Word had been in the Inſtrument 1%: 


Jco that there is a great Difference between this Caſe and the Caſe where other Words are ſubſtitule 


inſtead of the Word Heir; for ſcarce any other Word can expreſs all the Notions that make up ts 
Idea of an Heir; but where there is a Relation to a legal Heir, it is the ſame Thing as if it were e 
preſſed in the Conveyance it ſelf, becauſe the Word is but to put us in Mind of the Thing whic . 
done already by the Relation; for as we ſay not only, that is certain that is ſo in itſelf, but that 00 
which by ſome other Standard is reducible to a Certainty; ſo that not only that Conveyance 
Force, that hath Words in it to anſwer the Intent of the Party, but that alſo which borrows Ste? 


From any other Thing to anſwer the ſame Deſign ; and this will appear plain by the following 1 
ſtances. | 3 | 


- 
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Eſtate in Fet-ſimple. 253 
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ne a Fine come ceo, 6. a Fee-ſimple will paſs without. the Word Heirs, Co. Lit. o. 


wecauſe it hath Relation to à precedent Feoffment, which is ſuppoſed to 
Fe tha 1080 releaſes all his Right to the Tenant, the Seigniory is ex- Co. Lui. o. 
inet without the Word Heirs, for this Inſtrument is to diſcharge the E- 
ſtate of the 1 enant; and therefore has a neceſſary Relation to the Eſtate, 
«hich the Lord at firſt created, and conſequently it refers to thoſe Words 
that in the Original of the Eſtate gave him a Fee-fimple. | | 
If there be two Coparceriers, and one of them releaſes all her Right to o. Li. 9. 
die other, without the Word Heirs, this paſſes a Fee; for each Copar- | 
WWE ccncr till Partition is feiſed of the whole Eſtate in Fee, tho' each of them 
EE hath Right or legal Demand to the Fee of a Moiety only ; when there- 
BE {ore one releaſes all her Right, it hath a neceflary Relation to the Eſtate 
WW whereof the other is ſeifed, and to which the hath a Right, which is the 
w 1 if there be two Jointenants, and one releaſe to the other, this paſſeth ge. 71, 9 
ga pee without the Word Heirs, becauſe it refers to the whole Fee which 200. (. 
they jointly took, and are poſſeſſed of by Force or the firſt Conveyance; 
BE but Tenants in Common cannot releaſe to each other, for a Releaſe ſup- 
L poſeth the Party to have the Thing in Demand; but Tenants in Com- 
mon have ſeveral diſtinct Freeholds, which one cannot transfer to the 
other without the Solemnity of Livery. | e 1 
== A Common Recovery is in Nature of an Action commenced, and , 7. 5 
WE [judgment upon it, and therefore paſſeth a Fee without the Word Heirs; | 
pr it hath relation to a precedent Right in the Recoveror, which muſt 
be ſuppoſed a Right of the Fee. NN 
If one Coparcener grants a Rent to another for Owelty of Partition, Co. LI. 9, 
che Grant is good without the Word Heirs, for coming in Recompence of 55 
— aun Inheritance, it has a plain Relation to the Inheritance departed with, 
ss if the Word Heirs had been in the Gift. 1 
N Reſtitution to a Perſon attainted and pardoned will not paſs a , Lit. 9. l 
hat WE cc without the Word Hejrs, for fince the Party forfeited the Eſtate, 
de Reſtitution is in Nature of a new Grant; and here are no 
EZ \\ ords that create a neceflary Relation to that Fee which the Perſon for- 
W mcrly attainted had, for he may be reſtored to his Eſtate during his own 
= Lift. LT 5 N bd TH] | 
Mere a Min is called to Parliament by Writ, the Inheritance is in 1 Inſt. 9. h. 
him without the Word Heirs, becauſe the Writ is in Nature of a Cita- 


uſe 1 tion to appear at the Court of Parliament, and the Heir cannot be cited 

1 + to appear, and therefore there is no Mention made of him; but yet in 

"2; fuch Caſe the Peer hath an Inheritancde. 1 | 

0 j „I !hbere are ſome Species of Fees that are expreſs'd without the Word C. L. 9. b. 
im any leis, for the Words whereby they are created do ſignify Inheritance, | 
t bring Vith ſome other Notion over and above, not expreis'd by the Word 

je wil 5 Heirs, as the Word Frankmarriage figniftes an Inheritance given in Con- 

bd Hi e of Marriage, which being for the Peopling of the C ountry” 

dem ad ſeveral Privileges annex'd to it; ſo Frankaifnoigus ſignifies an Inheri- 

ele dance devoted to God, which was mightily favoured by the Superſtition 

gen ot antient Times; likewiſe if a Feoffment or Grant be made by Deed to 


Z Ia Mayor and Commonalty, or any other Corporation aggregate of many 

rrtons capable to purchaſe, they have a Fee-fimple without the Word 

5 | S!!cceffors, becauſe in Judgment of Law they never die; for the ſame 

Readon, if Lands are given to the King by Deed inrolled without the 

i W ord Hecceſſars or Heirs, a Fee-ſimple paileth. 5 

ventil; There are likewiſe particular Kinds ef Laws witliin the Kingdom, that Co. L to. a. 
| n of the Transferring of Inheritances without the Word Heirs, as the 


las of the Foreſt, which dependeth on the meer Pleaſure of the King, 


it were © 2 An: 8 5 4 4 * 0 ao . — 

ng which . and dot on the Solemnities aud Forms or a Contract; and therefore, it 
; 0 FRE 22 5 4 . : gs * —__ 8 

ut that 4 the King granted an Aſſart at a Juſt ce-Scat, Habend. £9 tenend ſihi in per- 

yance a Vol. H. e N N . 

ws Stent ; n 
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Contracts of Perſons who wanted Capacity to contract; ſo if after his 

Memory recovered, the Lunatick or Perſon Non Compos die without A. 

greement to the Purchaſe, their Heirs may avoid it. „ 
i loſt. 3. a. A Feme Covert is capable of Purchaſing; for ſuch an Act does rot 
bur the make the Property of the Husband liable to any Diſadvantage, nor doeg 
Queen Con- jt ſuppoſe a ſeparate Will or Power of Contracting in the Wife; but here 
jort, as ſhe \/: 13. 7 ſed the Mind of the Husband, ſi o Man! 
hug the Will of the Wife is ſuppoſed the Mind of the Husband, ſince no Man is 
15 a Woman 5 8 3 . 
of greater ſuppoſed not to aſſent to that which is for his Benefit ; but in this Caſe the 
Dignity than Husband may diſagree, and it ſhall avoid the Pufchaſe; for ſince Hul. 
any other of band and Wife, according to the Inſtitution of Marriage, are reckoned 
_— Ne one Perſon, they can have but one Will, and that muſt be ſeated in the 
dom, lo ſhe Husband, as fitteſt to govern, therefore the ſupream Direction of all Af. 
hath greater fairs in his Family muſt belong to him; but if he neither agrees nor di. 


_ Privileges agrecs, the Purchaſe is good, for his Conduct ſhall be eſteemed a taci 


cog Fi Conſent, ſince it is to turn to his Advantage; but in this Caſe, tho the 


the is confi- Husband ſhould agree to the Purchaſe, yet after his Death ſhe may waire 
dered by the it; for having no Will of her own at the Time of the Purchaſe, fhe i; 


Law as a not indiſpenſibly bound by the Contract; therefore if ſhe does not; when 


Perlon eX- under her own Management and Will, by ſome Act expreſs her Agree 
empt from | 5 TT 81. 
the King, ment to ſuch Purchafe, her Heirs ſhall have the Privilege of departing 
ard hath A- from it. | 
bility to pur- | | . 4 
chaſe and grant without him ; which Occonomy ſeems to be introduced as well for the greater Ons 
ment and Grandeur of the Monarchy, by enabling the Queen to ſupport and keep a Court of her 
own, as to incourage Princes to court the Alliance of our Princes by Marriages attended with hh 


much Eaſe and Dignity. 


5 (B) The Jmpozt of the Wozd Heir that 
ktkreates the Eſtate. 


1, When if is a Wozd of Limitation. 


Co. Lite'g. ih Land be given to J. §. and his Heirs, J. S. can claim it, becauſe be 


is particularly named, and whoever can make himſelf Heir to f. 
chat js can ſupport the Character of a legal Repreſentation to J. &. may 
claim it alſo by the Words of the Gift; but if Land be granted to J. 
{or ever, no Perſon can ſtand in his Place after his Death, or claim an! 
Intereſt, becauſe the Party that is next of Kin by the Law cannot bil 

" himſelf within the Words of the Conveyance. 1 
Co. Li. 9H. It is therefore a general Rule, that nothing but the Word Heir vil 
create a Fee, for it ſignifies ſuch a neareſt of Kin, with all other egi 
Qualifications that are neceſſarily required in all Perſons that repreſent ol 
ſtand in the Place of another, by the Exgliſb Law; but this genen 
Rule has theſe Fs Exceptions. | 

e 


| off the Son, to hold to him and his Heirs, and 
the A& of the Son enfeoffeth the Father as fully as the Father cnfeoffed him; b 


E re- Conveyance paſſeth a Fee to the Father. | 

ates to an- Fes | | 
other Thing, that Thing becomes ih a Manner Part of the Diſpoſition, for in ſuch Caſes the Mind 5 
carried io the Notion of an Heir as truly and ſurely as if the Word had been in the Inſtrument icke. 
jo that there is a great Difference between this Caſe and the Caſe where other Words are ſubſtitute 
inſtead of the Word Heir; for ſcarce any other Word can expreſs all the Notions that make up t“ 
Idea of an Heir; but where there is a Relation to a legal Heir, it is the ſame Thing as if it were ©: 
preſſed in the Conveyance it ſelf, becauſe the Word is but to put us in Mind of the Thing which 0 
done already by the Relation; for as we ſay not only, that is certain that is ſo in itſelf, bur that all 
which by ſome other Standard is reducible to a Certainty ; ſo that not only that Conveyance - 
Force, that hath Words 1n it to anſwer the Intent of the Party, but that alſo which borrows Streng' 


2 any other Thing to anſwer the ſame Deſign; and this will appear plain by the follows 4 
ances, 3 | 
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Judgment upon it, and therefore paſſeth a Fee without the Word Hezzs ; 
bor it hath relation to a precedent Right in the Recoveror, which mult 
be ſuppoſed a Right of the Fee. DD 3 


SE 2 *. 
. 


the Grant is good without the Word eirs, for coming in Recompence of 
an Inheritance, it has a plain Relation to the Inheritance departed wich, 
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ge a Fine come co, Cc. a Fee-fiimple will paſs without, the Word IJleirs, Co. Lit. 9. 
cauſe it hath Relation to a precedent Feoffment, which is ſuppoſed to 
dals the Fee. I 8 * 
ik the Lord releaſes all his Right to the Tenant, the Seigniory is ex- Co. Tir. 
inet without the Word Heirs, for this Inſtrument is to diſcharge the H- 
ſtate of the I'enant, and therefore has a neceſſary Relation to the Eſtate, 
«hich the Lord at firſt created, and conlequently it refcrs to thoſe Words 
that in the Original of the Eſtate gave him a Fec-ſimple. 
Ir there be two Coparceners, and one of them releaſes all her Right to co. Lit. 
the other, without the Word Heirs, this paſſes a Fee; for each Copar- 
cener till Partition is ſeiſed of the whole Eſtate in Fee, tho' each of them 
hath Right or legal Demand to the Fee of a Moiety only ; when there- 
fore one relcaſes all her Right, it hath a neceſſary Relation to the Eſtate 
whereot the other is ſeiſed, and to which ſhe hath a Right, which is the 
Fee. | 5 9 8 „„ | 
If there be two Jointenants, and one releaſe to the other, this paſſeth e. 7;, 
+ Fee without the Word Hezrs, becauſe it refers to the whole Fee which 200. “. 
they jointly took, and are poſſeſſed of by Force of the firit Conveyance ; 
but Tenants in Common cannot releaſe to each other, for a Releaſe ſup— 
poſeth the Party to have the Thing in Demand; but Tenants in Com- 


— 


— 
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mon have ſeveral diſtinct Freeholds, which one cannot transfer to the 
bother without the Solemnity of Livery. | 5 


A Common Recovery is in Nature of an Action commenced, and , 7; 


\S 


If one Coparcener grants a Rent to another for Owelty of Partition, Co. Li, 


| 5 as if the Word Heirs had been in the Gift. 

A Reſtitution to a Perſon attainted and pardoned will not paſs a C. Lit. 9. ; 
* KR : « , . a 1 . . ; 1 1 2 1K * 75 
bee without the Word 7ezrs, for ſince the Party forfeited the Eſtate, 
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de Reſtitution is in Nature of a new Grant; 
EZ \\ ords that create a neceſſary Relation to that Fee which the Perſon for- 
EE mcrly attainted had, for he may be reſtored to his Eſtate during his own 


and here arc no 


Where a Man is called to Parliament by Writ, the Inheritance is in 1 Ip. 9 b. 


him without the Word Heirs, becauſe the Writ is in Nature of a Cita— 


tion to appear at the Court of Parliament, and the Heir cannot be cited 


Ted Dae oh 8 4 1 : 5 5 * a 15 

E:7 . capable to purchaſe, they have a Pee-ſimple without the Word 
N ces, becauſe in Judgment of Law they never die; for the ſame 
Reaſon, if Lands are 
Mord es. 
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do appear, and therefore there is no Mention made of him; but yet in 
EE ſuch Caſe the Peer hath an Inheritance. EE | | 


There are ſome Species, of Fecs that are expreſs'd without the Word C. L. 9. 5. 


Bs /1cirs, for the Words whereby they are created do fignify Inheritance, 
BS with ſome other Notion over and above, not expreis'd by the Word 
etre, as the Word Frankimarriage ſiguifies an Inheritance given in Con- 
6. iideration of Marriage, which being tor the Peopling of the Country 
had ſeveral Privileges annex'd to it; fo Frankahnoione ſignifies an Inher:- 
race devoted to God, which was michtily favoured by the Superſtition 
ot antient limes; likewiſe if a Feoffment or Grant be made by Deed to 
Mayor and Commonalty, or any other Corporation aggregate of many 


J 


given to the King by Deed inrolled without the 
ora eiccefſurs or Heirs, a Fee- imple paileth. 
| Lnere are likewiſe particular Kinds ef Laws witliin the Kingdom, that Co. T 20. a. 


. 2 ot he Transferring of Inheritances without the Word Heirs, as the 
ot th 


e Forett, which dependeth on the meer Pleaſure of the King, 


J Ko. A1 9 , 4 0 1 8 - * * 5 8 F 1 
3 dot on the Sotemnitfes aud Forms of a Contract; and therefore, :t 
bing granted an Aſſart at a Juſt ce-Scat, 
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petilum, the Party had a Fee without the Word Heirs, in as much as the 

| King had fignibed his Fleature, that the Party ſhould have the Fru ilege 
1 of Tillage for cver. : 

f \ U Co. Lit. 9. In Wills and Teſtaments, where the Mind of the Party appear; 1, 


but for this transfer a Fee, for the Mind of dying Perſons deliv in I 
| bid Tit. De- cran f. Fe » IO { 17 8 | ns d ivered in aſte ought 10 


viſes receive a benign Interpretation. 
2. When kt is a UWo;d of Purchaſe, 
F N 1. Sell. 58: The firſt Rule to be obſerved is this, that where the Anceſtor take 


: 1 Eſtate for Life, and a Limitation is aftcrwards made to his right Hen, 

i C104, there the Anceſtor has the Reverſion executed in himſelf, and the en 
Heirs are not Purchaſers; as if a Leaſe for Life be made to 4 Remain. 

der to the right Heirs of A. ſuch Remainder is executed in A and 1» 

may grant it over; but if a Leaſe for Years be made to H. Remainder » 

the right Heirs of 4. this is a contingent Remainder to the right Hen 

of A. and A. himſelf rakes nothing by ſuch Limitation ; and the Reaſyn 

of the Difference is this, in the fr Caſe A. having an Eſtate for I ift 

| | Fenffatus within the Statute Qivza ompiores, Qc. and conſequently capable 

* of performing the feudal Services; and then to make the right Heir; 

E | Purchaſer would be to ſuſpend the Services of the Feud during the [it 

of 4. who is capable of performing them; which would apparently tf 

to the Weakening of the Tenure and State of the Kingdom; and there 

tore ſuch Interpretation ought to be made as beſt ſupports the Tenyrg, 

when the Words will bear both Senſes; for if after ſuch Limitation u 

the right Heirs of Tenant for Life, he ſtill continued but barely "Tera 

for Lite, he would not be in the Homage of the Lord, nor would he tt 

obliged to venture his Lie in the Wars for ſuch Eſtate ; and he in Rs: 

mainder would not he obliged to do the kgudal Services, becauſe dun 

the Lite of the Tenant for Life he has no Intereſt in the Land, becauſe 

bis Remainger cannot execute during the particular Eſtate, and cone 

quently not obliged to do the Services of the Feud; and if ſuch Remain- 

der was to veſt in the right Heirs as Purchaſers, it could not veſt dung 

the Life of Tenant for Life, quia nom eſt heres viventis, and then by {uch 

Conſtruction the Services of the Feud would be neglected dyring tit 

Life of A. for there would be no one to perform them ; but in he hat 

Caſe you cannot veſt the Remainder in the Leſſee for Years, fer he i 

not Feoffatns wirhin the Statute; for the Perſon that properly takes by the 

Feoffment is the Frecholder, and then conſequently, altho' you ſhould 

conſtrue a Limitation to ſuch right Heirs, a Remainder veſted in tht 

_ Leſſee for Years; yet he baying not the immediate Freehold in bill 

would not be obliged to do the feudal Services till the intermediate Ree 

| mainder was ſpent ; and therefore the Remainder to the right Heis“ 

* | not immediately veſted in the Leſſee for Years, becauſe the Heir is tit 

1 firſt that can bave the Freehold as Feudal Tenant to the Lord, aud 

| therefore by the Words of the Donation muſt be the firſt Purchaſerd 

juch Remainder ; and tho' in the firſt Caſe they admit ſuch Limit iti 

to be a Remainder executed for publick Convenience, viz. that the Hen 

dal Services, if poſſible, may be anſwered ; yet it would be ridiculous"! 

admit ſuch Conſtruction in the laſt Caſe, ſince it would make a Feud! 

Tenant to anſwer the Services; for to run counter to the Tenor of a Man! 

Grant, without a Benefit to any Body, would be moſt abſurd, for ſoc 

Conſtruction would not make a Feudal Tenant, becauſe the Leſice | 

Years would not hold of the Lord, nor could the Lord avox uf 


= | him. | | | 
| $19. Lives, and after the Death of either of them, to the Uſe of C. for L 
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and after to the Heir of the Body of B. tho” B. hath an Eſtate of Free- 
hold, yet the Remainder limited to the Heirs of his Body does not veſl, 
but is in Abeyance, becauſe by this Limitation, the Eſtate of Frechold 
may determine in B. during the Continuance of his Life; and ſince B. 
W 535 not let into the Eſtate during his whole Life, his Heir cannot take as. 
E Repreſentative of him, for ſuch Repreſentative muſt be of an Eſtate of 
W which BB. was ſeiſed; and fince by rhe Intention of this Conveyance, the 
XZ Fcoflor hath not limited it in ſuch a Manner, that B. in all Events ſhould 
die ſciicd of the Eſtate, 'tis plain he deſigns only a contingent Benefit to 
mae Heirs of the Body of F. as original Purchaſers, and not by Deriva- 
von from him. | „„ 


” 
» 4 


A 


I this is a good contingent Remainder if Livery be made, becauſe ſuch 


i Act of Notoriety delivers over the Frechold to A. at the Time ir is 
an. made, and thereby creates a Tenant, who is Feoffatus within the Statute 
1 1 to hold of the Lord, who is capable of doing the Feudal Services, excepr 
«1» Homage, and on whom the Lord may avow ; and by this Conſtruchion 
Hen there is no inconvenience or Suſpenſion of all the Feudal Services; for if 


enn 3 A. ſhould die during the Life of B. the contingent Remainder would be- 


—_ n 


4:8, 


» If a Leaſe for Life be made to A. Remaindcr to the right Heirs of B. 2 nol. A, 


if 's come void, becauſe there would be no Feuda! Tenant to attend the Ser- 

TY wan for the right Heir could not take it during the Life of B. and then 

det: the Land would return to the Donor, who would be again Tenant to 

e Lit | anſwer the Services, „„ | | 1 

T"_ Bot ir 4. makes a Leaſe for Life, or a Gift in Tail, Remainder to 1 Aud; 
there. his right Heirs, this is a void Limitation in its original Creation, for it Co Lit. 200 
ene, cannot veſt immediately no more than in the former Cafe, C nom off Ne, 256 
tion 10 WE b | Dares diventis; and to conſtrue it a contingent Remainder would be to Fogg 885 
Ten ſuſpend the Services of the Feud to no Purpoſe ; for tis not poſſible that 2 Rot Aby. 
hebe it can veſt during the Life of the Grantor, for ſo long as he lives he can 43. 
in . hase no Repreſentative or Heirs, and therefore not like the former Caſe, * Lee, 182. 
dune Dich may poſſibly veſt the Minute after the Grant is inade, or at leaſt At TO 
peczlt during the Lite of the Grantor; beſides, that in this Caſe, where the 

1 con. Feoffor has not parted with the whole Eſtate out of him, the Feoffee 

Rem. does not hold of the Lord within the Statute Jula emptores, Ec. and to 

} during . conſtrue this Limitation to the right Heirs a Parting with the whole E- 

by fuck RE fate, would be an abſurd Conſtruction, becauſe the Anceſtor, in caſe 

ring we if be out. lives the particular Eſtate, muſt be in of his old Reverſion, ſince 

che k be cannot have an Heir during his Life; and the Anceſtor cannot be 

fx ben I ſuppoſed to deſign the Heir ſhould take as a Purchaſer, fince it were an 

es by ut abſurd Intention, that that Eſtate, which would of Conzle deſcend to him, 

ou on ſhould veit in him in the ſame Manner as a Purchaſcr ; aud by Conſe- 

ed in tht . quence, fince there is no Alteration by the Conveyance from the Courſe 

in bm WR" which the Eſtate would have deſcended, it muſt be a void Limitation. 

diate fe: 8 | = 

. Heir 0 

leir 1s dl 

ord, aid 

wrchaler 0 

Limit 

t the ler 

diculous““ 


Eſtate 


Sce this Sta- 


tute ex- 
pounded 

2 Inſt. 333. 
Fee- tail was 
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termed the 


Eſtate in Tail. 


Efore we enter into a Diſquiſition of Eſtates-tail, as they ſtand 
on the Statute de donis conditionalibus, twill Le neceſſary to tue 
a more particular View of the conditional Fee at Common 
Law, becauſe the Statute de donis creates no Eſtates- tail, but et 


ſuch Eſtates as were antiently conditional Fees. 


Tendum norum, in Oppoſition to Fee-fimple abſolute, or the Feudum antiquum, and went only to tie 


Deſcendants, 


either Male or Female, according to the Words and Limitation. of the Feudal Dori. 
| g ona 


tion, and thence came to be diſtinguiſh'd into Feudum Maſculinum and Fæmininum. 
; * 5 ; K g : q 1 


Co. Lit. I 9, As f 


Cg. Lit. 19. 4. 
1 55 2 Co. 35. f. 


(a) For the 
_ coNateral 
lers were 
excluded. 
; 1- Rol. A by. 
841. 


Co. Lit. 1 3. 


(„And there- 
fore this at 
this Day is a 

_ Fee-limple. 
, Jon. 105. 


Co. Lit. 19. a. 
Plow 2.40 U. 
7 Co. 54+ h, 
1 Rol. Abr. 
848, 841. 
2 Inſt. 333. 


If Lands were given to a Man and the Heirs Male of his Body, ti 
Iflue Female were not inheritable, becauſe the Feudal Donation exprel. 
ſing particularly whar Heirs of the Donee were to inherit, no Heir, tho 
of the Body of ſuch Feudiary, could inherit, that did not come under 
tre Words and Limitatiou of the Donation. | 

And if the Donce had Iſſue two Sons, and died, and the eldeſt di 


leaving a Daughter, the youngeſt Son came into the Succeſſion of the 


Feud and excluded the Daughter; and if there had been no Son, the Þ 
Feud (a) reverted to the Donor ; for the expreſs Words of the firſt Ds 
nation, which regulated all {ubfcquent Deſcents, excluded all Femals 


from inheriting ſuch Feud ; fo ecetra if the Feud had been given ton 


Man and the Heirs Females of his Body, the Deſcent was to be comes: 
cd to the Females only, excluſive of all Males, according to the Was 


of the firſt Donation. | 


Put if the Limitation of the Feud had been to a Man and his Heirs 


Male, ſuch Donation doth not exclude the Females, but lets them and 


() all collateral Heirs in, becauſe ſuch Donation, not limiting the Feud 
to the Deſcendants of any Body, cannot be good as a Fendum nu; 
and if it be conſtrued a Ferdim antiquuim, the Courſe of Deſcent cannd 
be altered by any Man's private Fancy; and fince it appears from Ui! 
Words of the Donation, that the Donor intended an Eſtate of Inher:- 
rance, his Words ſhall be taken moſt ſtrongly againſt himſelf, and ſhall 
paſs the moſt abſolute Eſtate of Inheritance, which is a PFee-fimpic b 
which not only his lineal Heirs, but alſo his collateral Heirs are init 
ritable. | | 8 | 

The Power of Alienation was not abſolute in the Ferdum now, be. 
cauſe ſuch Power might have been employed to diſappoint the Loril ! 
his Reverter, and yet they did not abſolutely take away from ſuch Feb. 
diaries the Power of Alienation, becauſe that would have created a I Þ 
petuity, which was againſt the original Policy of the Emng/i/ſh Lav. 1 
come therefore to a 'Femper between theſe Extreams, the Donee was" 
allowed to alien till lſſue had, becauſe till then he had not a de ſcendabk 
Eſtate in him, and therefore could not transfer a deſcendable Eſtate ® 
others; and if he ſhould have been allowed to have aliened whether “ 
had Iſſue or not, ſuch Alienations would have diſappointed the Lim“ 
tions and Reſtrictions in the Gift, which brought it back to the Lord Þ 
Failure of Hue; and therefore they conſtrued the Words of the Fev”* Þ 
Donation not only as a Limitation but Condition, which the Feud! 
was cbliged to perform before he had an abſolute Power over the Et | 
fer ſuch Donations were generally made for the Propagation of Fam!" | 
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and therefore it beſt anſwered the Deſign of ſuch Gifts, to ſuppoſe the 
Power of Alienation to ariſe on the begetting Iſſue, becauſe in ſuch Caſes 
the Feudiary had the Contingencies of a Family ; for when Iffue was 
had, they look'd upon the Lord's Poſſibility to be at a great Diſtance, 
and they admitted of an abſolute Power of Alienation ; therefore if a 
Man had aliened before Iſſue had, the Lord could not have entred for a 
Forfciture, becauſe that would have been contrary to his own Donation, 
which carried it to the Feudiary and his Deſcendants ; and therefore il 
Deſcendants were afterwards born, the Lord was excluded during the 
Continuance of ſuch Iſſue, and the Iſſue born after the Alienation could 
not have entred, becauſe they only claim as Repreſentatives to their An- 
ceſtor, and therefore his actual Alienation barred rhem. 


But if ſuch Tenant had aliened before Iſſue had, and afterwards had Plow. 235. 


Iſſue, and then the Tenant and ſuch Iſſue had died, ſuch Alienation had Co. L 19- 
not barred the Donor of his Right of Reverter, becauſe the Condition 


Vuuas not performed at the Time of the Alienation, ſo that the Tenant 
had not an abſolute Property veſted in him for the Purpoſe ; wheretore, 


fince the Alienation was before the Tenant had ſuch Power, it was ſub- 


> ject to the Lord's Claim as if no ſuch Alienation had been, and by Con- 


ſequence the Lord might have entred as in his Reverter, as if the Te- 


nant had died without Iſſue; and the ſubſequent Birth of the Iſſue is not 


a a ſufficient Performance of the Condition to make the precedent Aliena— 
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might have-aliened the Feud from his Iſſue, it is but Part of that Power Charge 
to tranſmit it to his Iſſue under any Charge or Incumbrance he would have 


thought fit. 
3 ET reaſon or Felony. 


> 
* 


nation, the Donee held of the Donor as he held over. 


ropalibus was made, which depri 


Alienation, upon his having Iſſue, or performing the Condition; the Ys 
Pretence of making this Statute, 


tion valid, ſince that were to allow of the Alienation of a Perſon who 

had no Power to alien. a | 5 | | | 

But if a Gift was made to a Man and the Heirs of his Body, and the 7 C. 34, 35- 
Donee had died leaving Iſſue, ſuch Iſſue, without having Iſſue, might Ce. Lit. 19. 4. 
have aliened, becauſe coming in by Deſcent he had the ſame Power 
over it, as he had over other Eſtates deſcendible, and ſucceeding into his 

Anceſtor's Eſtate, who had an abſolute Power of Alienation, he took it 


in the ſame Manner diſcharged of any Reſtraint from the Condition, 
and the rather, becauſe otherwiſe the Ifſue could not have made the ne- 
= ceflary Proviſions on his own Marriage by a Family Settlement; but if 
the Iſſue had not aliened, it had followed the Litnitation of the firſt Do- 
nation, becauſe the Eſtate had continued in the ſame Condition without 
* Alteration, and conſequently on Failure of Iſſue according to the firſt 
Donation, the Lord had been in his Feudal Right of Reverter. 


And as the Feudiary had Power to alien the Land after he had Ifſue, © 19. 4. 


; 1 ſo likewiſe might he have charged it with a Rent, Common, Oc. for this rg Bec 


840. bur O 


Power neceſſarily follows an abſolute and intire Property; for if he whether ſuch 


bound the 
Lord. 


Co. £48. 19. A. 


| | 1 Rol. Abr. $409. 
If there was no expreſs Reſervation of Services in the firſt Feudal Do- 


So the Feudiary by having of Iſſue might have forfeited the Feud for 


Co. Lie. 19. 
except where 
a Man made 


A Gift in Frankmarriage, for in ſuch Caſe the Donce held free from all Services till the fourth De- 
gree was paſt; becauſe theſe Gifts 

ſome other Relation, 
Acknowledgment of a 


Tail generally, without any ſpecial Reſervation. Co. Lit. 23. a. 


being made by the Feudiary on the Marriage of his Daughter, or 
ſuch Promotion was thought a ſufficient Conſideration & the Gift, without an 
n annual Seryice, or where the Tenant in Grand Serjeanty made a Gift in 


Thus the Law ſtood till the 13 Ed. 1. when the Statute de donis condi- 6 Co. 40. 4. 
ved the Feudiary of his antient Power of Sir Anthony 


Cafe. 
as appears from the Preamble, was to co. Lis. 21. 


Comply with the Will of the Donor, who in all ſuch Grants intended 2 Inft. 335- 
that the Feud ſhould be tranſmitted to the Deſcendants of the Feudiary 44; 155-6- 
in che ſame Pl; 


101 1 ght he received it; and upon Failure of the Deſcendants, : 3 _ 


Uuu | + that Co, Lit, 394: 


Eſtate in Tail, | 


— 


that it ſhould revert to the Donor himſelf; but the real Deſign of ma. 
king the Statute was to introduce a Perpetuity to other Purpoſes, for 
towards the End of the Barons War, the Crown took up a new Method 
of Politicks to break the Intereſt of the Baronage; for when any Feud 
that was then ſubſiſting in large Diſtricts and Territories eſcheated, or 


was forfeited to the Crown, the King divided them, and gave them out 


in lefſer Feuds, thereby to deſtroy the Power of the Peerage; this the 
Barons ſaw would tend to the Ruin of their Body, and therefore paſ 
this Act to make all ſuch new Feuds unalienable, and by that Means not 
forfeitable for 'Treaſon, tho' the Condition ſhould be performed by ha- 
ving Iſſue; and from the Time of this Statute, the Donor's Poſſibility or 


Right of Reverter was turned into a Reverſion ; and the Donee, who he. | 


fore had a Fee- ſimple conditional, has now but an Eſtate-tail. 

| Under this Head we ſhall conſider, 

(A) What Things may be entailed within the Statute 
de donis conditionalibus. : 
(B) What Wozds are requiſite to create an Eftate-tai 

in a Deed oz Gikt. 8 | 

(C) Of the ſeveral Sozts of Eſtates⸗tail. 


(b) How far Tenant in Tail map charge his Eſtate, 
and what Acts of his relating to the Inheritance ſal 
bind che Jtue, tho the Entail continues, 


__ : Ay 


dee 
| 7 +: 


(4) What Things may be intailed within the 


4 Os Lit. 19. 5. 


20. as 


Statute de donis conditionalibus. 


H E. Statute makes. uſe of the Word T; enementum, and therefore the 


I. Hftate to be intailed may be as well incorporeal as corporeal lu. 


| ritances, becauſe the Word Texementum comprehends the one as well a 


the other, and conſequently not only Lands may be intailed, but all 


' Rents, Commons, Eſtovers, or other Profits ariſing from Lands. 


: Co. Lit. 20. A. 


Neril's Caſc. 


Co. Lit. 20. 4. 
Rol. Abr. 
838. 

7 Co. 33. 


Hard. 463. 


Co: Lit. 20. 


But it is not neceſſary that the Thing to be intailed ſhould iflhe out of 
Land; for if it be annexed to Lands, or any Ways concerns or relates to 
them, it may be intailed within the Statute; and therefore Offices and 

Dignities may be intailed; and accordingly it has been (a) reſolved, Thit | 
if the King creates a Man Earl of D. to him and the Heirs Male of lis 


Body; this is a good Intail of the Dignity within the Statute, becauſe : 


the Title or Dignity relates to Lands; and antiently they were computed 
from their Poſſeſſions, as a Baron's Fee, an Earl's Fee, &c, 

So Offices may be intailed; as the Office of Earl-Marſhal of Engiatth Þ 
or the Office of a Steward, Bailiff, or Receiver of a Manor, becauſe Þ 
theſe are demandable in a Præcipe, ut Tenementa, and being exerciſeabe 
within the Manor, are therefore look'd upon as Members or Branches 
of it. N | | | 
An Equity of Redemption is intailable, becauſe the Mortgage being ® Þ 
Pledge for Money, Equity looks upon the Eſtate in the ſame Plight 5” F 
was before. 7 — — | 

Charters may be intailed, becauſe they are Muniments belonging “ 
the Land it ſelf; but if the Intail be barred by collateral Ware | 

t | 


2 


15 


is, for that Inheritances being only derived from the Law, the Law requires the W 
| _ comprehends the whole Notion of ſuch legal Repreſentation, 

- Deſcendants of this or the other Body, i: 
Gitt, and therefore th 
| — That Intention. 


1 2 habere de uxore G this is an Eſtate-tail, tho' the Word Body be omit+ 
. ted; ſo if the 


for this confines the Word Heirs to the Deſcendants of his 


bis Heirs which can inherit that Gift, muſt be of his Wife, which no col- 
lateral Heir can poſſibly be. . | 


| VviſeinaW 


KEltſtate in Tall. 3 259 


— 


wo 
r 


then the Heir ſhall not have Detinue for them, for then he cannot make 
Title by Virtue of the Intail. Py 

But Things meerly perſonal, which only charge the Perſon, and nei- Ce Tir. 20. 4. 
ther iſſue out of Land nor relate to it, nor can be demanded uf Jenemen- Plow. 2. b. 
tum in a Præcipe, cannot be intailed within the Statute; and therefore if no gs ; 
9 ark to B. and the Heirs of his Body, to be Maſter of my Hawks, „ 
or Keeper of my Hounds, with a Fee or Salary annexed to it; this is no 833. 
Intail within the Statute, becauſe this can no Way fall within the Notion 
, tut re 3, | 5 

So if A. for him and his Heirs grants an Annuity to B. and the Heirs Phw. 3. a. 
of his Body ; this having no Manner of Relation to Land, is no Intall : Kol. Abr. 
within the Statute, for ſuch Grant only affects the Perſon of the "ox 7 7 9 
Grantor. OD . 750 3 | 

No Chattels real can be intailed, and therefore tho* a Man poſleſs d of 10 C $5: 
a Term for Vears, ſhould deviſe his Term to 7. S. and the Heirs of his r Rol. Abr. 


Body, yet the Term would go in its od Channel to the Executors, and 837. 


the Iſſue of the Body of the Donee has no Intereſt in the Term, „ 
J. $. may ſell or diſpoſe of it as he pleaſes; for this being no Tenementuim abo. 
within the Statute, the Deviſee is not tied up from alienating it by that 1 Verr. 19g 
Act; ſo it is of a Truſt, for a Man can no more Intail a Term in grof ang 1 
by Way of Truſt, than by Way of Deviſe; but a Term for Years, which on . 
is created or kept on Foot to attend the Inheritance, is allowed in Chau- Ty. Dew/e. 
cery to wait upon the Intail of the Inheritance. | 


As to the Intall of Copyholds, vide Tit, Copyhold. 


— 


c) What Wozds are requiſite to create an 


ſcendible Feud from that which was granted only for Life, but as 
Word Body, it was not neceſſary to make uſe of that in the Donation, Will, vide 
but it might be expreſsd by any equivalent Words, and (a) therefore à Tit. Deviſe. | 
| | Gift to a Man, and heredibus de ſe, or de carne, quos ſibi contigerit habert GA Wa 
or procreavit is a good Eſtate-tail, for theſe ſufficiently circumſcribe the and ten 
Word Heirs to the Deſcendants of the Feudiary. 


Eſtate⸗tail in a Deed oꝛ Gift, 


HEN the Notion of Succeſſion prevailed, it was neceſſary in For the 
Feudal Donations to uſe the Word Heirs to diſtinguiſh ſuch de- Nerds which 


| create an 
to the Intail in a 


nd the Rea- 
ſoon of the 
Difference 
ord Heirs that 
but the Limiting the Inheritance ro the 
is only the particular Intention of the Perſon that forms the 
he Law leaves every Man to expreſs himſelf in that Manner as may manifeſt 


Therefore if Lands are given to a Man & heredibus, quos ſibi contigerit 7 Co, 41, 42- 
ift had been to him & heredibus 2 de prima Uxore. ſua, 
Body, ſince 


A Feoffment was made to the Uſe of A. for Life, Remainder to the 


De of B. and of the Heirs Male of the ſaid B. lawfully begotten, and n 


0 Mo. 424. 
Iſſue, Remainder over, A. dies, this is no Eſtate- 7 Ce. 41. S. C. 
1 between A- 
but it would be other- 
Aſſiſtance of a Lawyer, receives always a favourablo 


for Default of ſuch 


| braham and Twvigg. Lit Rep. 344. | "Toby 541. 3 Leon. 5. Hob. 32, 37. 2 Sid: _ 
i ill, which being made without the 
exprotation, vide Title Deviſe, — 


tail 


00 3 Eſtate in Tall. : 


the rather a 
Tec ſimple : ; iS 0 
in this Caſe, dying without Iſſue, but was to be taken generally, and every Heir i; 


Hill, 2 W. z. 


tail in B. but a Fee-fimple, becauſe there are no Words to ſhew from 

u hoſe Body the Heirs Male of B. muſt proceed; for to the Creation gf 

an Eſtate-tail; *tis requiſite that there be Words ſufficient to ſhew fg 

what Body the Heirs mentioned in the Gift are to proceed, tho? th, 

Word Body be not expreſly uſeds for in this Cafe ſuch may be Hein 

Male of B. that were never proceeding from his Body, fince the Word 

of the Donation leave it at large, and do not require that they ſhoulg be 

begotten by any particular Perſon. „ 

„Hall. 620 So where A. ſeiſed in Fee of a Copyhold, ſurrendred the ſame to th; 
is Uſe of himſelf for Life, and after to B. and C. his Wife, pro & dingy, 
in B. R. and Eg pro defect talis exitns, to the Uſe of himſelf and his Heirs ; and it va; 
per Crer. it is held by Ilelt Ch. Juſt. and two Judges, againſt Gold, that B. and C hi 
a Pee- ſimple, and that pro defectu talis exitus imported nothing of their 


becauſe of the Iſſue of ſome Body. 
the Word | 


Aſſiens, for an Eſtate tail is not aſſignable; but Could cont. becauſe the Intent of the Party vi tg 
create an Eſtate tail. 5 = | 


3 But if A. ſeifed in Fee makes 4 voluntary Feoffment to the Uſe « 
Carth. 343. | LE ; : : | * F A 
5 Med. 266. himſelf for Life, Remainder to the Uſe of J. S. and his Heirs for eit, 
S. Ct adjudg- and for Default of Iſſue of the Body of J. S. then to the Uſe of the rig! 
peg Heirs of .7. this being in a Conveyance by Way of Uſe, which is alya 
Bra e. Liz. conſtrued like a Will, and according to the Intention of the Party, gi 
6 M. z. in F. S. but an Eſtatc-tail. de $3.55 2 | 
B. R. ane . | | | 
ſame Point ſaid to have been adjudged upon this very Deed in C. B. between Coke and Ri 


If Land be given to A. and B. his Wife, and their Heirs, & ali ln. 
redibus of the ſaid A. ſi dicti bæredes de A. & B. executores, pbierint fir 
heredibus de ſe, this is a good Eſtate- tall, tho* the Word Body be omit- 
ted, becauſe there are Words equivalent, which: equally circumſcribe the 
general Import of the Word Heirs to the Deſcendants of the Body ot 
„„ . t Cons 
1 Fol. Abr. If Lands are given to a Man and the Heirs of his Body, Remainder 
838. to F. §. and his Heirs 5 forma prædicta; this is a good Remainder in 


7 Co. 41. 


1010. 


He e e 7 S. for by a neceſſary Relation the Mind, is carried to tht 


Words o 


all the Terms of the firſt Limitation. | 
5. Lit. 20.6, But if a Gift be made to A. for Life, Remainder to B. and the He" 
but Q. why of his Body, Remainder to J. S. in forma prædict. this, according to 
much a Limi- Lord Coke, is a void Limitation to 7. S. for, tho' the Mind is carried ! 
ration ſhould | 
not carry an a f 0 : "Of 
Eſare for than the other, it can determine nothing poſitively as to the Intentivl 
Lis, woes the Donor, and therefore ſuch Limitation is void for Uncertainty. 
rijze Dare Li- ; 
mitation of the Remainder to him is ſufficient to create ſuch an Eſtate. 


Co. Lit. 21.4. If Lands be given to a Man and his Heirs, habend. to him and a 


4 * 8 Heirs of his Body; this is but an Eſtate-tail, becauſe the Habendili“, 


66,68. Pounds the general Word Heirs in the Premiſſes; for tho it cane 


| | N et 
change or alter them, ſo as to retract the Gift in the Premiſſes, * 


2 ; 


Tf 


- * 


the former Limitations, yet finding no neceſſary Relation to one not 


Paſ 5. 4 Ann. terinino vitaram ſuarim naturalinm & hæred. & afſignat. prædict. B.GC | 


90 


e of 
ver; 
igt 
ways 


9805 
Noler In 


t. 
f 
omit 
be the 
ody of 


inder 
der in 
to the 
met 10 
nited to 
ad vel 
ife hal 
iy, Ne- 
eceſar] 
eſent 10 
imſelf in 


ne Heirs 
1g to) 
arried d 
one more 


rention ot 


y. 


\ and the 
en dum ay 
it cane 


8 
le 9 0 


LL, 


Eſtate in Tail. 

. | 

may well conſtrue and explain them while ſuch Conſtruction is conſiſtent 

with the Premiſes, and does not deftroy the Operation of the Words 
mentioned in them, but only explains in what Sente they are to be ta- 

ken, and what Heirs are comprehended; but if the Limitation in the 

premiſſes had been to A Man and the Heirs of his Body, Habendum to 

him and his Heirs, it had been a Tail with a Fee-ſimple expectant, be- 

cauſe this Habendiim cannot be conſtrued an Expoſition, for that it com- 

prehends all Heirs in general, and doth not confine or interpret the Pre- 

miſſes, and therefore being more comprehenſive than the Premiſſes, paſſes 

the Fee-hmpie expectant. 5 | 

If Lands be given to a Man and his Heirs, babendum to him and his 1 Kal. Ab., 
Heirs, if the Donee has Heirs of his Body; and if he dies without Heirs $35. 

of his Body, that the Land fthall revert to the Donor, or Herd to vin wr tad 
him and his Heirs, if he hath Iſſue of his Body begotten; and it he dies 185 0 
without Heirs of his Body, that the Lands ſhall revert to the Donor; 

this is but an Eftate-tail in the Donee, becauſe the Habendum plainly ex 
plains in what Senſe the Word Heirs, which are uſed generally in the 
Premiſſes are to be taken, nor does ſuch Explanation retract the Gift in 

the Premiſſes, becauſe the Word Heirs have {till their Operation, and 
by ſuch Conſtruction are more conformable to the Will and Intention of 

the Donor; but if the abend had been for Life, that had been a 


void Limitation, becauſe no Explication can reconcile the Habendiiin to 


the Premiſſes; and where the laſt Words of- the Donation retract the 


former Gift, they are taken as infignificant and void, becauſe no Man is 


allowed to vacate his own Grant. | - | 
It a Feoffment be made to A. and his Heirs, with Warranty to him 1 Rel. 46, 


and his Heirs, and if it happens that he dies without Heirs of his Body, $39. 


that it ſhall remain to J. S. in Fee; this Limitation of a Remainder ex- 2 Rol. Air. 68. 


plwains what Heirs of the Donce ſhould take; for 'tis plain that the Donor 
” intended the Word Jeirs in the Fremiſſes ſhould not be taken in their 
moſt extended Senſe, for then they would convey an abſolute Eſtate, 
which would bear no I.imitation of a Remainder over to 7. S. and then 
that Part of the Gift would be void, which, by an caſy Explication of 
what Heirs the Donor meant in the Premiſſes, is made good and con- 
ſiſtent, without any Force or Violence to the Premiſſes. 


It Lands are given to a Man and a Woman and their Heirs, habendun Co. Car. 476. 


to them and the Heirs of their Bodies, Remainder to them and the Sur- 2 Rol. Abr. 68, 


| - vivor of them for Lite, to hold of the Chief Lord; this has been ad- 7 Prman and 
judged an Eſtate-tail with a Fee- ſimple expectant ; for tho' the Haberndum NG 


explains what Heirs are meant in the Premiſſes, and there is no Mention 


| of the Word Heirs in the Remainder ; yet 'tis plainly the Intention of 
the Donor, that the Intereſt in the Land ſhall not ccaſe upon the Deter- 


mination of the Eſtate-tail, becauſe there is a Remainder limited over to 
take Effect when the Tail is ſpent; and if the Limitation of the Re— 
mainder paſſes any Thing, it muſt be a Fee, becauſe they had a greater 
+ Eſtate already in them than for Life; 
»+T-11214. is expreſly to be of the Chief Lord, which ſhews they intended 
to leave no Eſtate in themſelves. 


and this the rather, becauſe the 


| 00-4 give Land to a Man and his Heirs, viz. the Heirs of his Body; Hob. 172. 
Ii 15 but an Eſtate-tail; for here I explain the general Import of the 
V ord Heirs to the Deſcendants of the Body of the Donce. 

E A Feoffment was made to A. habendum to him and his Heirs of his Cre. Fac. 409. 


„g tothe Uſe of him and his Keirs and Aſſigns for ever; this is only Ceojer and 


3 


. | 
En Icktate rail in A. and no Fee-ſimple, for the Lands arc 
b, the firſt Words 
Pot tl 


anhim. 
Co. 78. 
loW. 555. 


{o appropriated 4 
| to the Donee and his Iſſue, that no Act or Limitation þ 
ohe Parties can take it out of them; nor does the Statute 27 J 8. tro. Tir. Freff- 
execute the Hoſſeſſjon to the Uſe; for the Statute never intended to exe- Went to Uſee- 
wa any Uſe but that which the legal Tenant had been obliged to cx:cute 4 

before the Statute ; but the Act ge domis, as it tied down the Donee 


40. 
Co. Lit..19. b. 
Vol. II. XXX | trom 


Fit. 


| by 
4 * 

4 | 2 

t 

Fr 

8 


— — 


1 Eſtate in Tail. 


* 
* 


— . | Emre, | 
from alicnating, ſo it would not permit the Chancery to oblige the Done 
to give the Land away from his Iſſue; the ſame Law if the Uſe had 

| been limited over to a Stranger for the {ame Reaſon. 

Cre. Car. 231. Lands were given to Baron and Feme, YHabend. to Baron and Feme tg 

Jenkins verl. the Uſe of them and the Heirs of their Bodies; this was adjudged an E. 

Fp . ſtate-tail ; for tho' fuch Limitation of a Uſe to a Stranger had not been 

onen. a good Eſtate- tail, becauſe the legal Eſtate in Baron and Feme had only 


been for their Lives; yet here being no Feoffee diſtinct from the (yg, 


que Uſe, but they being all the ſame Perſon, by Conſequence there js n 


Uſe diſtinct from the legal Eſtate, and therefore the Word Uſe may be 
very properly rejected, in order to eſta->liſh the Intention of the Con- 
veyance, and then the Caſe amounts to no more chan if an Eſtate were 
limited to Baron and Feme for their Lives, with Remainder to them and 
the Heirs of their Bodies. 8 


— 


(C) Of the ſeveral Soꝛts of Eſtates⸗tail. 


Lt, $:3.-i4, FF Lands are given to a Man and the Heirs of his Body; this is a 70% 
I General, becauſe all his Deſcendants may poſhbly cone into the Suc- 
ceſſion ; ſo that if the Donee has ſeveral Wives, the Deſce:;dants of ete- 
ry Wife may inherit, becauſe they fall within the Words of the Don. 
tion; but the Donor might have by particular Expreſſions confined the 
Succeſſion to any particular Deſcendant, as to the Heirs Male or Heirs 
Females; and hence the Diſtinction between Eſtates in Tail Mal: and 
Tail Female. „„ e „ 
Co. Lit. 25. b. . If Lands are given to a Man and his Heirs Males and Females of bis 
but great Body; this is a Tail General, becauſe by ſuch Limitation all the De- 


Care muſt ſcendants of the Feudiary may inherit. 
be taken to 


limit the Eſtate to the Deſcendants of the Body of the Donee; for it Lands be given to a Man and 
his Heirs Male, this is a Fee-ſimple. Co. Lit. 13. So if the Limitation had been to the Donee and his 
Heirs Females, or to the Donee and his Heirs Male or Female. Lit. Sect. 31. „ 


Cc. Lit. 27. If Land be limited to the Son and his Heirs, of the Body of his . 
ther; this is a Fee-ſimple in the Son, and no Intail at all, not being li 

mited to the Sons Deſcendants; nor is there in this Caſe any prope! L. 
mitation or Reſtriction of the Word Heirs, becauſe it limits it to his Hell 

of the Body of the Father; now there is plainly a Deſign to place the In» 

tereſt that is to veſt in the Son; and yet it ſhould not go meerly te the 

_ Son's Deſcendants, but to all Collaterals as far as they could claim under 

the Body of the Father; now ſuch a Limitation the Law will not endute 


it not being an Eſtate-tail confined to the Deſcendants only; and the. 


fore it muſt be a Fee- ſimple; for to allow Men to form ſuch new Sorts 
Eſtates would be very inconvenient, as it would put it in the Powele 


private Perſons to make new Limitations touching the Courſe of De. 


{cents, and thereby render all Deſcents uncertain. 


Lit, $e4.30, But if the Eſtate were limited to the Son, and to the Heirs of the 4 | 
I there had dy of the Father, tho? the Father was dead at the Time of the Gift; “ 
been Grand- it is a good Entail, becauſe here the Word Heirs are Words of Purct®% 


father, Fa- 


ther, ang and tis a good Name of Purchaſe after the Father's Deceaſe ; and the 50h 
bon, «nd the being only Tenant for Life by the Words of the Gift, by the fecon' Þþ 


Father dies, Words takes the Intail as a Purchaſer ; but in the other Caſe, the Wes 


and the Li- | 
mitation had been to the Grandfather and te his Heirs, of the Body of the Father; this 15 
wtail, for 1t goes to the Deſcendants only, and it limits what Sort of Deſecudants it ſhall g9 © 
1 h only as were begotten by the Father Co. Lit. 29. 5; Bro, Tail 10. N 


7.70 


a 
5 2 


ba et tale ar N 


4 pool | 
av | | 
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Eſtate in Tail. : 26 


is Heirs are mecrly Words of Limitation, and therctore affect an Intail, 
which the Law will not endure. | | 

If Lands be given to Husband and Wife and the Heirs of the Body e J 26. 4. 
of the Survivor; this is a good Donation to veſt an Eſtate-tail General 10 Go. 5 
in the Survivor; but the Eſtate- tail does not veſt till one of them dies; Kg. 239: 6 
and then, becauſe all the Deſcendants of the Survivor may mherit the 
Gift, 'tis a Tail General. 

i Special is where the Eſtate is limited to ſome particular Heirs of J, $4. 16. 


| | the Body of the Donee, as to the Heirs of ſuch a Woman, as if Lands 
f be given to a Man and his Wife, and the Heirs of their two Bodies be- 
. | gotten ; for tho all the Deſcendants of that Marriage may inherit the 
«| Gitt, yet all the Heirs of the Body of the Donee cannot inherit; for if 
d the Woman ſhould die, and the Man take another W ite, the Iſſue of 
the Donee by the ſecond Wife ſhould not inherit, becauſe the Limita- 
tion of the Giſt was only to the Deſcendants of the Feudiary by the firſt 
Marriage. = | | | 
-—- | If Land be given to a Man and a Woman unmarried and the Heirs .. 7½ 25 b. 


of their Bodies; this is a Tail ſpecial, for the Poffibility that they may Bro ate 22. 
marry, and then the Deſcendants of that Marriage can only inherit; fo 4 16: 
if the Gift be made to a Man that hath a Wife, and to a Woman that | 
hath a Husband, and the Heirs of their Bodies; this is a Tail ſpecial pre- 
1700 | Jently in them, for the Poſſibility that they may marry, and the Deſcen— 
15 gants of ſuch Marriage may inherit according to the Limitation of the 
Gift. | | EET „ 


2 But if Land be given to two Men and their Wives and the Heirs of ps. 3 5. 4. 
* their Bodies begotten, they have a joint Eſtate for Lite, and ſeveral. Co. Lit. 2 5. 6, 


nheritances, but no joint Eſtate in Tail; becaute tho' the Husband and 
the Wife of the other may die, and the Survivors may marry, yet the 
Gift being made to them all, and the Heirs of their Bodies, *tis impoſſi- 
ble that there ſhould be one Heir or Deſcendant of all their Bodies, and 
therefore it can be no joint Eſtate-tail in them all; but they all four take 
Jointly for Life, and each 'Husband and his Wife have a ſevcral Inher:- 
tance in a Moiety. | Ty 
It Lands be given to two Men and the Heirs of their Bodies begotten, La. Sett. 283, 
they have but a joint Eſtate for Life, and ſeveral Inheritances ; for tho! 
the Gift be limited to the Deſcendants of their Bodies ; ycr it being 
impoſſible there ſhould be on, Deicendant of both their Bodies, they can- 
not have a joint Eſtate- tail. 


o 


So it Lands be given to one Man and two Women and the Heirs of Lis See. 283. 
their Bodies begotten, they have a Joint Eſtate for Life, and jeveral In- Ce. Li. 23. 
heritances, becauſe there can be no one Iſſue of both the Women's Bo- 
dies; and if the Man ſhould marry one of them, yet it is not limited in 

the Donation, which of them in Caſe of ſuch Intermarriage ſhould firſt 
take. . | 
If an Eſtate be limited to Husband and Wife and the Heirs of their ; H. 6. 48. 
+ Zodies, and they are divorced a Huculo AMatrimonii, they are only Te- 7 4 
nas for Life, becauſe they ſhall not be preſumed to intermarry after 
+ they are once legally divorced by Church Cenſures, „„ 
Hut there are other Sorts of Eſtates-tail, as when the Donation is li- Co. Lit. 23. b. 
mtc not only to the Deſcendants of the Donee by one Woman, bur Heb. 31. | 
die particularly to one Sort of Deſcendants of ſuch Marriage, excluſive 
» ot others; as if Lands be given to a Man and a Woman, and the Heirs 
. Male of their Bodies; this is an Eſtate in Tall Male, for the Donor ha- 
dung cxpreſs'd what Heirs ſhall inherit, none can claim under ſuch Git 
: Fat does not come under ſuch particular Deſcription ; fo if the Limita- 
= gs . yo: Heirs Female; tor the Donee being capable of ta- 
33 2 oe 8.5 t © Dona Lo ieit the SUCCCHNON of the Land to 
3 5 0 t 1e Donee he plealcs but if the Limitation 
1 7. for Life, Remainder to the Heirs Females of the Body 


— 
o 
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of 7. S. and J. S. has Iſſue a Son and a Daughter, the Daughter can 
take nothing by ſuch Gift; the Reaſon of the Difference is this, becauſ- 
in the firſt Cale the Donation ſpecifies what Sort of Deſcendant of the 
Donee ſhall take; but in the laſt Caſe it ſpecifies who ſhall take original. 


— 


ly ; and the firſt Purchaſer muſt come fully up to the Deſcription in the | 


Donation, or elſe there can be no Gift, and while there is a Son of 7. 5% 
no Female can be Heir, and conſequently not a Perſon capable of takins 
originally by the Gift; but if J. S. hath Iſſue a Son and a Daughter, and 
the Son hath Iſſue a Daughter, and dies, and a Leaſe for Life i; 
made, Remainder. to the Heirs Female of the Body of J. S. the Daugb. 
ter of the Son ſhall be the Purchaſer, becauſe ſhe comes within the De. 
ſcription, being both Heir, and likewiſe a Female, tho' ſne was deſcended 
from a Male. 3 | 

Lit. Sect. 26, If Lands be given to a Man and his Wife and the Heirs Male of the 
. Body of the Husband; this is a ſpecial Tail in the Husband, and but an 
RNepps verſus Eſtate for Life in the Wife; fo if the Limitation had been to the Keir 
Bonham. Male of the Body of the Wife by the Husband begotten, tis an Eſtate 
| for Life in the Husband, and a Tail in the Wife; for to which ever Body 
the Word Heirs inclines by the Limitation, it creates a deſcendible Eſtate 
in ſuch Perſon ; but if it be not more particularly limited to the Body of 
one than the other, but inclines to each alike, then it creates a delcen- 
dible Eſtate in both of them; as if Lands be given to Husband and Wife, 
and the Heirs which the Husband ſhall beget on the Body of his Wife, 
both of them have an Eſtate-tail, becauſe the Word Heirs which creates 

the deſcendible Eſtate is not limited to one more than the other. 
Hb. 84. If a Feoffment be made to the Uſe of A. and B. Husband and Wife, 
pear Weg and the longeſt Liver of them, and after the Deceaſe of the ſaid A and 
Yenrs®* B. then to the Uſe of the Heirs of the Body of the ſaid A. begotten on 
the Body of B. this is an Eſtate-tail in the Husband, for the Word H 
1 to the Body of A. tho? to be begotten on the Body of the 

Wife. | „% dT | 
Yelv. 131. So if Lands be given to Baron and Feme and the Heirs of the Body 
es = of the Feme, by the Husband and J. S. engendred; this is an Eſtate- 
| been to the tail in the Feme, but ſo far inlarged by the laſt Words, that the Hersof 
' Heirs ſupra her Body begotten by F. S. may inherit after the Iſſue by the preſent 


Crus of the Hysband. 
Feme by the | 


Husband begotten, whether this had been an Eſtate-tail in them both, is left a 0. 


| Lit. Seff,24 And it is to be obſerved, that in all Inſtances of ſuch ſpecial Tals, 
which limit the Lands to one particular Sort of Heirs, no Deſcendant of 

the Donee can make himſelf inheritable to ſuch Gift, unleſs he can col 

| vey his Deſcent thro? that particular Sort of Heir to which the Succeſſion 

of the Land was firſt limited; therefore if Lands be given to a Man and 

the Heirs Male of his Body, and he has Iſſue a Daughter, who has [fue 

a Son, this Son ſhall never inherit that Gift; for the Son being obliged 

to claim thro* the Daughter muſt neceſſarily ſhow himſelf out of © 

Words of the firſt Donation, which limited the Lands only to the Heirs 
Male of the Donee, which the Daughter cannot poſſibly be taken to be. 

Co. Lit. 25. b. For the ſame Reaſon, if the Lands be given to a Man and the Hes 

| Male of his Body begotten, the Remainder to him and the Heirs fe- 
males of his Body, and the Donee hath Iſſue a Son, who hath Iſſue 4 

Daughter, who hath Iſſue a Son; this Son can inherit neither of thel 

Gifts; not the Tail Male, becauſe whoever claims as Heir to ſuch a Git 

- muſt convey his Deſcent wholly thro' Males, which the Son cannot do 1 

this Caſe, hecauſe he muſt neceſſarily ſhew himſelf a Deſcendant of the 

Daughter, before he can make himſelf Heir to the firſt Son; nor can de 

inherit the Tail Female, becauſe that Limitation being to that particu'® 


Sort of Heir, no Male, tho' the immediate Deſcendant of a Fenn 5 
= 4 | | nner: 


\ 
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inherit, becauſe he is another Sort of Heir than is deſcribed in the Dona- 

tion; but if in this Caſe the Gift had been to a Man and the Heirs Male 

of his Body, Remainder to him and the Heirs of his Body; ſuch Son 

may claim under that Gift, becauſe every Deſcendant of ſuch Donee 

may claim under the Remainder, it not being limited to one Sort of Heir 

more than another. | 3 # 95 ; 
Land given to a Man and his W ife & heredi de Corpore & uni hœredi 1 Vent. 2:8. 

tantum, was adjudged an Eſtate-tail, tho* the Limitation be to the Heir 


in the ſingular Number, becaute the Word Heir is nomen collectivum, and 
* extends to all that deſcend from him. | 


— —— 


_ \ 
— 


(o) How far Tenant in Tau may charge bis 


Eſtate, and what Acts of his relating to 
the Inheritance ſhall bind the Illue, tho 
the Intail continues. 


- 1 E Statute de donis affecting a Perpetuity reſtrained the Donee in 


1 
Tail, either from alienating or charging his Eſtate- tail; and by that 


Act the Tenant in Tail was likewiſe to leave the Land to his Heirs as he 
received it from the Donot ; and upon that Statute the Heir in Tail 
might have avoided any Alienation or Incumbrance of his Anceſtor; and 


as the Law ſtood upon that act, ſo might he in Reverſion, when the 
Heirs of the Donee failed, which were inheritable to the Gift. The 


{ Tenant in Tail at this Day. 


| hoſe in Reverſion after Failure of Iſſue, may b 


N W Feoffments, and recover againſt the Feoffee. 


4 _ = — 32 H. 8. vide Tit. Leaſes. 


Crown long ſtruggled to bfeak thro' the Perpetuity which was eſtabliſhed 

by this Law; and in the Reign of E. 4. we find the pretended Recom- 6 Co. 40 

pence given againſt the Vouchce in the Common Recovery to be allowed 

an Equivalent for the Eſtate-tail; and becauſe this Recompence was to 

go in Succeſſion as the Land in Tail ſhould have done, therefore they al- 
lowed the Recovery to bar the Reverſion as well as the Iſſue in Tail, 
becauſe he in the Reverſion was to have the Recompence upon Failure of 

Iſſue of the Donee. 7 | 


10 Co. 39. 
I Vent, 299. 


The Statute de donis, by an expreſs Clauſe, provides againſt the Ope- 2 4% 336, 


ration of a Fine, and by that Law a Fine levied by Tenant in Tail a- oy hart 
mounted to no more than a Diſcontinuance like a Feoffment #7 Pais by 


Recoveries 
ar Fines af- 


. . 5 3 = fe the Iſſue 
in Tait, or him in Reverſion or Remainder, vide Tit, Recoveries, and Tit. Fines. 


At the Common Law the Tenant in Tail could not grant or alien, nor Lit. Sed. 613. 
make any rightful Eſtate of Freehold to another, but for Term of his but bow far 


dun Life; for tho' a Feoffment in Fee, or for Life, made by Tenant in drape 
Tail, are good againſt the Tenant himſelf, becauſe the Law allows no at this Time 
Man to avoid his own Act ; yet after his Death the Iſſue in Tail, or bind hisIfſue, 
NIL id by making 
7 * Actions avold 4 e pur- 
$f ſuanr to the 


| + The Tenant in Tail is Maſter of the Inheritance, and as fuch has Bro. Contract: 
| Power over all this laſt; 


Tut down the Timber- 
| barring the Intail; 
et if Tenant 
Vendee muſt 
ies betore 


ng Improvements growing on it; ſo that he may 26. 
Trees, and diſpoſe of them as he pleaſes, without 11 
ail, but this muſt be underſtood with this Reſtriction, 
in Tail ſells the Trees growing on the Inheritance, the 
ever them during the Life of Tenant in Tail; for if he 
10 J they are cut down, his Heirs in Tail ſhall have them as Part 


Y--y-y ' of 


. Eſtate in Tail. 
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of the Inheritance, and the Vendee, tho? obliged to pay the whole gy, | 
contracted for, yet ſhall not be allowed to cut down one Tree after ue 


Death of Tenant in Tail; for as the Tenant in Tail has Power cit. 


the Inheritance but during his own Life; ſo he can delegate that Pong 
to another but for the ſame Time; and conſequently whatever reman; Þ 


Part of the Inheritance at the Death of the Tenant in Tail, at wh 
Time his Power over it ceaſes, muſt neceſſarily go to the Heir to hn 
the Inheritance belongs. 5 | _ 

Fol. Abr. So if Tenant in Tail grants Eſtovers to another, or the Veſture fh; 
*4', $42 Woods, theſe Grants determine with his Death, for as they are chays 
| on the Inheritance, ſo they muſt neceſſarily ceaſe when his Power jy 

| granted them is determined. | | 
1 Rol. Abr. If Tenant in Tail acknowledges a Statute or Recognizance, upon uh 
842. the Land is extended, the Iflue may ouſt the Conuſee after the Den 

of his Anceſtor ; for the 'Tenant in Tail can charge the Intail but dui 

his Life, becauſe the Statute de donis preſerves it free from all Inaun. 

brances for the Iſſue in Tail, ut voluntas donatoris obſervetur. 
3 Bulſt. 245. But if Tenant in Tail acknowledges a Recognizance, and dies, ut 
Carli and the Conuſee brings a Scire facias againſt the Heir in Tail, who plea 
eee per Diſcent in Fee- ſimple, and hanging the Sire facias males 
Leaſe for Years to J. & and the Jury find the Iſſue in Tail had Landi 
Fee- ſimple by Deſcent, the Court adjudged that the Conuſee ſhould «& 
tend the Land againſt the Iſſue in Tail, and that J. S. could not faq); 
for after the Verdict the Iſſue ſhall not be allowed to ſay, that he is le. 
' nant in Tail; but the Verdict, tho? a Perverſe one, ſhall bind him, ml 
be in force till diſproved by Attaint; nor can the Leſſee falſify, beca! 
the Leaſe was made after Verdict given, when the Iſſue himſelf: 

| bound, and conſequently all that claim under him muſt be fo too. 
Co. Lit.343.b. Vet if a Diſſeiſor makes a Gift in Tail to 4. and A. in Conſfiderzin 
3 Abr. of a Releaſe from the Diſſeiſee of all his Right to the Land, grant tin 
Phw 4:6, A Rent-charge in Fee; this ſhall bind the Iſſue, for this turns upon u: 
10 C 37. Reverſe of the former Caſes; for as the Iſſue in Tail may avoid thi 
Grants and Charges, becauſe they tend to the Prejudice of the Iſſue ard 
Deſtruction of the Intail; ſo this Grant to the Diſſeiſee is good to bind 
the Iſſue, becauſe it tends to the Advantage of the Donee and his [ſt 
by Strengthening their Title, and making that an indefeaſible which be 

fore was a precarious: EſtatGmee. | Sr 
Co. Fac, 42). 80 where a Deviſe was made of Land in Tail, upon Condition tft 
Dutton ver. the Donee ſhould grant a Rent-charge out of the Land to anotic: and 
& _—_— his Heirs, the Donee granted the Rent purſuant to the Condition; ih 
842. adjudged the Rent ſhould not determine with the Death of the Doe, 
1 but ſhould bind his Iſſue, for this is in Preſervation of the Intail, and for 


the Benefit of the Iſſue, and is not contra formam doni, but in Compliance 


e ec het übe ene Denar , · 0 

1 Chan. Caſes A. ſeiſed of Lands in Tail agrees with B. that he and his Heis ſhall 

2 . enjoy the intailed Lands, if A. and his Heirs may enjoy his Pee-Ipf 
Ws e I. ands ; this Agreement is executed accordingly; and B. had a Decree þ 
gainſt A; to levy a Fine, and ſettle. it purſuant to the Agreement; du * 

died without doing of it, tho? 'twas decreed that A. himſelſ was bound 

by his Agreement to convey ; yet fince he died before he executed be 
Fine, his Iſſue was not bound by the Agreement; but if the Iſſue in Ta: 
had approved of his Anceſtor's Agreement, as he did in this Cale, b 
entririg on the Land of B. then it becomes his own Agreement, and c. 
fequently in Equity he ſhall be obliged to perform it. 1 1 
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Etatt⸗tail after Poſſibility 
of Illue extinct. 


(A) 721h0 may be Tenant in Tail after Poſſibility of 
Ibiue ixtinc>, and how their Eſtates are to be created. 
(b) The Power this Tenant has over the Inheritance. 
and in what Ucſpects he is conſidered as a bare Cc- 
nant foz Like. 


(A) ho may be Tenant in Tail after Poſ- 
ſibil'ty of Jſſue extinct, and how their E- 
ſtares are to be created, " 


cial Tail, it the Husband dies without Iſſue, the Wife is Tenant 
in : ail after Poſſibility, Sc. becauſe the Husband, by whom the Iſſue in- 


heritable ro ſuch {pucial Tail was. to be begotten, is dead, fo that there 


being no Iſſue living at his Death, there is now no Poſſibility of any by 
him; ſo ecabverſo, if the Wife dies without Hue, the Husband is FTenant 
in Tail after Poffibility, becauſe ſhe being the Perfon on whom the Iſſue 
inheritable to the Eſtate-tail was to be begotten; when ſhe dies without 


Iſſue, tacre is no Poſſibility of the Husband's having any Iſſue by her in- 


heritable to the Tail. "I 52 9 70 
If Lands be given te a Man and his Heirs which he ſhall be; 
yer if ſhe dies without Iffue of her Bady begatten by her Husband, he is 
1enant in Tail after Poſſibility, ' becauſe the Wife, on whoſe Body the 
s tO be gotten, being now dead without Iſſue, he can have none 


$ * 
i FI 4 


lex.ing Iſſue, tho' the Survivor cannot be Tenant in Fail apres Poſſibility 


| 1 during the Life of fuch Iſſue; yet if that Iſſue dies without öſſue, ſo as 


thar there is not any. Iſſue living which can inherit by Force of ſuch In- 
tog, then the Survivor becomes Tenant in Tail after Foſſibility, &c. for 
ſtice the Iſſue inheritable to ſuch Intail was to proceed from both the 


E Podies of the Donees, upon the Death of either of them without Iſſue, 
_ tiipiuinly impoſſible the Survivor ſhould have any Iſſue inheritable to 


the Intail. 


B t if Baron and Feme, Tenants in ſpecial Tail, live till each of them Co. Lit. 28. 4. 


be te Years old without Iſſue, yet they ſtill continue Tenants in ſpecial 
4, fer however improbable it may ſeem that they ſhould have Iſſue at 
| | | | that 


UCH Perſon is Tenant in Tail apres Poſſibility of Iflue extinct, L. Sed. "OT 
as ſurvives the Perſon by whom, or on whom the Iſſue was to be Pod. c Stud. 
gotten; as where Lands are given ta a Man and his Wife in ſpe- 6“. 


BH d get on the Lis. Ses. 33. 
| Body of his Wife; in this Caſe, thu' the Wife takes nothing by the Gift, 


enants in Special Tail, and one of them dies, Lit. Se#. 32. 


. 


6 
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11 Co. $0. 5. 
Co. 3 28. is 


11 Co. 80. 5. 


11 Co. 80, 81. 


that Age; yet the Law ſees no Impoſſibility of having Iſſue, and there 
muſt be no Poſſibility of having Iſſue, before the Donecs or either of 
them can be Tenants in Tail apres Poſſibility ; beſides, there is not an 

particular and certain Period of Time in which the Poſſibility of Iſſue 


ceaſes, and therefore the Law cannot make them Tenants in Tail after 


Poſſivility, till after the Death of one of them. 

If Lands be given to Baron and Feme and the Heirs of their two Bo- 
dies, and they are divorced cad præcontractus or Afiuitatis, here there 
is no Poſſibility of their having Iſſue which can inherit by Force of the 
Gift, and vet they are not Tenants in Tail after Poſſibility, &c. but the In- 
heritance is turned into a bare joint Eſtate for Lite, for the Impoſſibility of 
having Iſſue muſt proceed from the Act of God to make them Tenant; 


in Tail after Poſſibility, &c. bur in this Caſe it proceeded from the Act of 1 


the Paris. 

So if Lands be given to a Man in Tail, upon Condition, that if he 
does ſuch an Act, that he ſhall have the Land bur for Life; ſuch Donee, 
upon Breach of the Condition, is but barely Tenant for Life, and not 
Tenant in Tail apres Poſſibility, Ec. becauſe here by his own Act it be. 
comes impoſſible to have Iſſue inheritable to the Tail, which by his own 
Act he has deſtroyed and forfeited. | | 

A Feoffment was made to the Uſe of a Man and his Wife for their 


Co. 1.it. 28. a. Lives, Remainder to the Uſe of their next Iſſue Male to be begotten in 


: Lei, Bocble s tx 


Cale. 


the Eſtate-tail, which was once executed in her and in her Husband, ws. 


(g. Lit. 28. . 


ail, Remainder to the Uſe of the Husband and Wife and the Heirs of 
their two Bodies begotten, they having no Iſſue Male at the Time of th; 
Feoffment ; in this Caſe the Husband and Wife are Tenants in Tail exe. 
cuted ; and upon the Birth of any Iſſue Male, their Eſtate opens, and 
they become "Tenants for Life, Remainder to the Iſſue Male in Tai 
Remainder to themſelves in Tail; and if the Husband dies without hi- 
ving any other Iſſue, the Wife continues but Tenant for Life, becauſe 


changed into an Eſtate for Life by their own Act, yet ſhe ſhall have the 
Privileges of "Tenant in Tail apres Poſſibility, &c. for the Inheritance 
which was once in her; for this is not like the former Caſe, where the 
Breach of the Condition reſpeéts what was granted; for in this Caſe the 
Birth of Iſſue Male ſhall not be preſumed to direct the Privileges of Je- 
nant in Tail, which were once legally veſted in her. 5 
Lands were given to a Man and his Wife and the Heirs of the Body 
of the Husband, Remainder to the Husband and Wife and the Heirs of 
their two Bodies begotten; upon the Death 'of the Husband without 
Iſſue, the Feme ſhall not be Tenant in Tail apres Poſſibility, &c. for by 
the firſt Limitation ſhe took only an Eſtate for Life, and the Husband an 
Eſtate. in Tail General, and the Remainder over was a void Limitation, 
becauſe it could never take Effect, for whatever Iſſue the Husband and 
Wife had muſt inherit by Force of the firſt Limitation of the Tail Ge— 
neral, becauſe all ſuch Iſſue are of the Body of the Husband ; and when 


the Tail General is ſpent in him, there cannot poſſibly be any Iſſue to in- 


herit the Remainder in Tail Special, becauſe ſuch Iſſue muſt be of the 
Body of the Husband and Wife; and while there is any Iſſue in Being 
of the Body of the Husband, it inherits by Force of the General Tai, i 
that the Remainder being void in its original Creation, the Wife had fe- 
ver an Eſtate of Inheritance in her, and conſequently cannot be Ten" 
in Tail apres Poſſibility, Cc. becauſe ſuch an Eſtate can be carved on, 
out of an Eſtate-tail, | et 3» 


3 (8) Che 
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Poſſibility of Iſſue extinct. 


(3) The Power this Tenant Has over the Jn- 
heritance, and in what Relpects he is conſi⸗ 
dered as A bare Tenant kor Life. 


E Tenant in Tail apres Poſſibility, Oc. aliens in Fee, tis a Porfeiture oo, Tu. 2g. 


of his Eſtate, becauſe having no longer a deſcendible Eſtate in him, 11 0. $9 6, 


he cannot transfer it to another, without the Prejudice and Diſheriſon of e. Stud. 
» : : O. 
him in: Remainder. :. 417 3 Pan n 

If Tenant in Tail apres Poſſibility. be impleaded, and makes Default, C I 28 a. 
he in Reverſion ſnall be received, as upon the Default of any other Te- 11 Co. 80. b, 


nant for Life, becauſe he having the Inheritance in him only; ſhall be ad- gh G Stud, 


mitted to defend it. 83 8 
An Exchange by Tenant in Tail apres Poſſibility, Oc. with à bare Te- G. Lir. 28. 4. 

nant for Life, is good, becauſe both their Eſtates are of Fas Continu- 11 Co. So. 6, 

ance and Duration only ; ſo for the ſame Reaſon, if any Eſtate of Inhe- 

ritance in Reverſion or Remainder deſcends upon him, the Eſtates-tafl 

apres Poſhbility, &c. is merged, becauſe as to its Duration 'tis meerly an 


| Eftate for Life, and in theſe Reſpects we may call him but Tenant for 


Life; yet in other Reſpects he has the Privilege of one who has an E- 
ſtate of Inheritance. „„ N l 

For he is diſpuniſhable of Waſte, ſo that he has Power over the laſting 
Improvements of the Land; for ſince he formerly had the Inheritance in 81 | 
him, which the Act of God has ſtripp'd him of, without any Default of ©* GE 
his, the Privileges and Benefits ſof the Inheritance ſtill continue in him; V 
beſides, to puniſh this Tenant for Waſte, ſeems to be againſt the Deſign 


and Intention of the firſt: Donation; for by that the Donor gave the In- 


heritance, and an abſolute Power over the laſting Improvements, which 


are look'd upon as Part of the Inheritance for their Duration, and con— 


{cquently it can be no Injury to him in Reverſion, nor beſides his Inten— 
tion in the Donat.on, if the Donee excrciſes the Power he was intruſted 
with Ly the Donor; nor can the Donor revoke it, becauſe the Authority 
given by the Gift muſt continue as long as the Gift to which it was an— 
nexed continues. 5 F | 
He ſhall not have Aid of him in Reverſion, becauſe he having original- Co. Tit. 27.b, 
ly the Inheritance by the firſt Gift, has likewiſe the Cuſtody of the Wri- 11 Co. $0. b. 
tings which are neceſſary to defend it. : | 


* 
— 


Por the ſame Reaſon he may join the Miſe in a Writ of Right, be- Ce. Lit. 25.6. 
cauſe the Deeds belonging to the Inheritance lying in his Hands, he may ee 


make out his Title without calling in the Reverſioner. 


The Writ of Entry i Caſs confimili doth not lie upon his Alicnation, Ce. Lit. 27. b. 
as it does for him in the Reverſion, upon the Alienation of any other 11 Co. $0. h. 
Tenaut for Life, becauſe this Caſe is not conſimilis to that of Tenant for EN E. 296: 
Dower, becauſe this Tenant had originally the Inheritance in him, which % 99. 
tie Tenant in Dower never had. | 

It upon the Death of Tenant in Tail after Poſſibility, Sc. a Stranger Co. Liz. 27. b. 
mruades, yet no Writ of Intruſion lies againſt ſuch Intruder, becauſe 11 Co. 80. b. 
ts Writ is given only upon an Entry and Intruſion after the Death of a Beer. 181. 
vare Tenant for Life, which this Tenant is not. | 

She ſmall not be called Tenant for Life in a Precipe brought by or a- < 7; 27. b. 
gainſt lin, becanie his original Infeudation, by which he claims, was of an 11 Co. 80. b. 
Iſtate of Inkeritaiice, not of an Eſtate for Life. : 
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Eſtate fo2 Life and Octu⸗ 
paney, 

(A) That Intereſt 02 P2operty in Land the Law calls 

an Eſtate ko: Life, either when there are erp:c 


Mods in the Deed, oz when the Law creates it by 
Implication. | 


(B) Who upon the Death of Tenant koꝛ Life is to enjoy 


the Land, and herein of the Occupancy ; and, 
1. Of what Things a Man may make himſelf a Title to by 


Occupation. 
2. What makes an Occupant. 
3. The Way to prevent the General Occupant; and herin 
of the Special Occupant, and the Alteration made in the 
Common Law by the Statute 29 Car. 2. c. 3. 


(C) How far Tenant fo2 Life may diſpoſe of his Eſtate, 

__ either ſingly by Himſelf, oz by joining with him in 

Keverſion ; and herein of his Fozfeiture, either by 
Common Law oz Statute. . 


— 


— 


* 


(A) What Intereſt oz Property in Land thi 

Tab calls an Eſtate fo2 Life, either when 
there are exprꝛels Moꝛds in the Deed, 0! 
when the Law creates it by Implication. 


other, in this Caſe the Leſſee is Tenant for Term of Life; but i 


Lit. Secf. 56. 3 a Man lets Lands to one for Term of Life of the Leſſee, or at 


common Speech, he, which holdeth for Term of his own Life," Þ 
called Tenant for Term of his own Life; and he, which holdeth fot 
Term of another's Life, is called Tenant for Term of another Man's Life, Þ 


or Tenant pur auter vie. 


02. Lit. 4. . So if a Man lets Land to another for Term of his own Life, and ne 
5 Co.13. a. Lives of A. and B. the Leſſee has a Freehold determinable upon his 9" 


Gro. Fl id. Death, and the Deaths of H. and B. nor can there be any Merger of te 


Freehold during the Lives of A. and B. into the Eſtate that the Leſee | 
has during his own Life; becauſe, tho' the Eſtate for a Man's own Lu 


mm D —- — a 
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is greater than an Eſtate for another Man's Life; yet here the Leſſee wh; 


not two diſtinct Eſtates in him, but only one Freehold circumſcribed *" 
that Limitation as the Meaſure of its Continuance. 


—9 : 


11 
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Eſtate foꝛ Life and Occupancy. 


If a Leaſe be made to a Corporation aggregate for Life of the. Leſſor; 


$ os ; I Rol. Abr 843 
his is a good Eſtate for Life, becauſe the Life of the Leſſor, which is bur ifa Lease 


wearing and will determine, is the Meaſure of its Continuance. be made to a 


. oO * : . Corporation 
aggregate for their own Lives; this is no Eſtate for Life, but a Fee ſimple; for the Leaſe being made 
to them 85 a Body Politick, which has a continued Succeſſion, and never dies, a Leaſe made to 
them during their Lives is equal to a Grant made ro them while they continue a Body Politick, 
which by Reaſon of the perpetual Succeſhon of irs Members is in Law look'd upon to be for ever; 


and therefore this is a good Gift in Fee, without the Word Sicceſſors, becauſe the Leſſor cannot have 


the Land againſt his own Grant till the Corporation is diffolved ; for till their Diſſolution they are in 


Being and have a Continuance, which is to be alive within the Words of the Leaſe. 21 E. 4 56. 


1 Rol. Abr. 843. 


If a Man leaſes Lands to another, without ſaying how long the Leſ- Lit. S.. 283. 
ſee ſhall enjoy them, he ſhall have them for his own Life, if Livery be N 
made, becauſe every Man's Gift is taken moſt ſtrongly againſt himſelf, : 01 36; 


and for the Benefit of the Grantee, to avoid all Equivocation; but there 846. 


js a Difference between ſuch a Leaſe made by Tenant in Fee-ſimple and 
Tenant in Tail; for if Tenant in Tail makes a Leaſe generally with Li- 


very, the Leſſce ſhall have the Land but during the Life of the Tenant 
in Tail, for that is the greateſt Eſtate he can lawfully make; and where 
a Man's Act will bear different Conſtructions, the Law, for no Conſide- 
ration, will make that which muſt be injurious to another. 


- 


So if Leſſee for Term of his own Life makes a Leaſe. generally with co. LA. 183. 


Livery; this the Law conſtrues an Eſtate for his own. Life only; for if 
it were to be taken an Eſtate for the Life of the Leſſee, the Leſſor, with- 
cout any explicit Act of his own, would not only diſcontinue the Rever- 
ſion, but alſo forfeit his own Eſtate, which Conſtruction would make the 
' Conveyance uſeleſs and incffectual ; for it would be in the Power of him 
in the Reverſion to enter into the Land for the Forfeiture ; and the Law 
vill make no Conſtruct.on to do wrong, or in doubtful} Expreſſions pre- 
ſume a wrongful Intention, it being alſo moſt for the Benefit of the Leſ- 
© ſee, that he ſhou'd have a rizhtful Eſtate. | . 


So it is of Things which lie in grant, as Rents, Reverſions, Commons, 1 Noi. Abr. 
Oc. for if a Man grants theſe Things by Deed, without mentioning any 845. 


particular Eſtate, the Grantce hath an ſtate for Term of h's own 1 a. 
| becauſe a Man's own Act is taken moſt ſtrongly againſt himſelf; and ob 
where the Words of the Decd will bear two Senſes without Injury to 

any one, the Purchaſer who comes in upon a valuable Conſideration de— 


ſerves the moſt Favour ; and the Conſtruction that moſt enlarges his In- 


tereſt is to be prefer'd; beſides being granted to him, it cannot be ſup- 


poſed ont of him, as long as the ſame Perſon continues. 
But if the King grants Land or Rent, and limits no particular Eſtate 


1 Rol. Abr. 


in the Gift, the Patentee has no Freehold, either for his own Life or the 845. for ſince 
Life of the King. = 5 : 


the King ls 
{el nm 


known to make Market of his Titles, his Grants proceeding from his own Bounty, and not from any 


valuable Conſideration of the Patentees, ought not to be taken in a larger Senſe than the Words of 
themſelves import; and therefore where he has not explicitly ſer forth the Extent of his Bounty, the 


Law, with Reaſon, conſtrues the Grant in favour of the King, who is beſt judge of the Services of 


| bis Sudje cds, and how far he intended to reward them, where the Words of che Grant do not declare 


it; and therefore ſuch Grant, being capable of a double Conſtruction, is void for the Uncer- 
tainty, and ſhall not paſs ſo much as an Eſtate at Will, becauſe moſt Grants proceeding from the 
Inſtigation and Application of the Subject, they ought to know what they ask; and if that do pot ap- 


bear, nothing ſhall paſs from the King for the Uncertainty, 1 Rol. Abr. $45. Dav. 43, 45. 1 Co. 43, 49. 


If an Eſtate be given to a Woman Dum ſola fuerit, or Durante vidui- Ce. Lit. 42. a. 
date, or to a Man and Woman during Coverture, or as long as the Gran- 
tee ſhall dwell in ſuch a Houſe, or ſhall pay 101. yearly to the Grantor ; 


in all ſuch Caſes, where there is no fixt Time appointed for the Deter- 


Oy of the Eſtate conveyed, the Grantees have Eſtates for Life, if 
ine Ceremony required by Law to paſs a Freehold be obſerved; as if Li- 


very 


251 


Ce. Lr 42.4 If the King grants an Office at \ 


— 2 — 
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very be made in Caſe of Things corporeal, or a Deed be perfected in 
| Caſe of Things incorporeal. | 3 N 
1 Rol. Abr. If I make a Leaſe to another till I go to Mfminſter, ' the Leſſee ha; 
844. an Eſtate for Life; ſo if A. leaſes to B. till 4, makes F., . Bailiff of h,; 
Co. Lui. S2. Manor, B. has the Freehold in him; for ſince there is no particular I ine 
ſpecified, but it is left indefinitely, when J ſhall go to Weſtminſter, or 
J. S. be made Bailiff of the Manor, and theſe. Contingencies may or 
may nor happen during the Life of the Leſſce, and the Livezy trans 
the Freehold to him; ſo he myſt conſequently, by the Words of the 
Gift, enjoy it during his Life; if none of theſe Contingencies happen in 
that Time, upon which his Eſtate is to determine, 


> 2 . 3 : 3 © SOT TELL HS. ASI 58 xt As of. es, 
Co. Lit. 42.4. If an Office be granted to a Man; to have and enjoy 10 long as he 
1 Rol. Abr. 


8 ſhall behave himſelf well in it, the Grantee hath an Eſtate'of Freehold in 
1 523, the Office; for ſince nothing but his Misbettaviour can determine his In- 
531, tereſt, no Man can prefix a ſhorter Time than his Life, ſinèe it muſt be 


Caſes in Parl. his own Act, (which the Law does not preſume to foreſeg) which only 


161-2-3. 


BA. £97 can make his Eſtate of ſhortet Continuance than his Life; Jo if the Of: 


- f DN 
fice had been granted to a Man gram din ſe bene beſſerit *thithm, his 
| Eſtate had not been leſs for the Word Jantum; for a Grant to'a Man 
for ſo long Time as he ſhall behave himſelf well, and for ſo long Tine 
only as he ſhall behave himſelf well, are of equal Extent, and his Misbe. 
| | haviour in each Caſe determines his Intereſt. by b 
Co. LHA. a. If a Man grants a Manor worth 10 . per Aunum to J. F. till he has 
: el. Ar. received 100. this is an Eſtate for Life; if Livery be made; for tho a 
6 05 35 5. the Time of the Grant the Manor be worth 107. and by that Compu- 
tion the 100 l. muſt be paid in ten Yeats; yet ſince the Profits are un- 
certain, and may riſe or fall, there can be no definite Time fix'd for the 
Limitation of the Leſſee's Eſtate; and therefore ſince Livery is made, 
he muſt have a Freehold in the Manor determinable upon the Levying 
the. 1 007. but in this Caſe, if no Livery had been made, the Leſſee had 
been only Tenant at Will; for it cannot be a Leaſe for Years, becauſe 
the Determination of it is uncertain, and there can be no Freehold with 
| out Livery. Torr ol „5 | 
1 Rol. Air. But if I grant a Rent of 10/7. to J. S. till he has received 1007. this1s 
545, an Eſtate for Years in the Grantee; for the determinate Sum, which is 
Co Lit 42: 4: payable: yearly, muſt neceſſarily in ten Years amount to the 100“ and 
conſequently it is evident at the Commencement of the Grant, when the 
Intereſt of the Grantee is to determine. ; „ 5 
If IL grant to another common of Turbary in my Land, to dig and cat- 
ry away at his Will, there being no particular Eſtate limited in the 
Grant, it muſt be conſtrued in Favour of the Grantee, to continue di- 
ring the Life of the Grantee, for the Words, at his Hill, cannot reiet 
to the Eſtate in the Common, but to the Privilege given to the Grante 
to dig and carry away, which by the Grant he may uſe at his Will an 
Pleaſure. 5 37 5 ap | 
1 Rol. Abr. If a Man, ſeiſed of Land in Right of his Wife for Life, bargains and 
845. ſells it by Indenture inrolled, the Purchaſer has an Eſtate for his Life de- 
terminable upon the Coverture; for the Conveyance being by Bargan 
and Sale transfers no more than the Husband may lawfully paſs, which 
is an Eſtate during the Coverture; for ſo long he has an Eſtate in we 
Freehold-of his Wife, and may lawfully diſpoſe of it; and ſince it cannot 
be foreſeen when the Coverture will be diſſolved, the Lefſee muſt conle- 
quently: have rhe Freehold determinable with the Coverture, ſince the 
Bargain and Sale upon the Statute is equivalent to Livery at Lav t0 


1 Rel. Ihr. 
$45. 


transfer. the Frechold. 3 5 8 
Vill, and grants a Rent to the Patel. 
tee for his Life, for the Exerciſe of his Office; this is no abſolute Eſtate 
tor Lite, becauſe the Rent being granted on Account of the Office, 4 
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=. Of what Things a Man may make himſelf a Title to 


Ez ity be deemed or taken to have any other or greater Force or Effect. 


dead, his Deſcendants could not claim it, becauſe they were not compre- 
| hended in the Words of the feudal Donation; and therefore the firſt 
Occupant muſt be the rightful 'Tenant, ſince this, like all other Things 
unh ch are derelict and without an Owner, belongs to the firſt Occupier or 
Peoſſeſſor; but the better to underſtand this Matter, we ſhall conſider, 


as 
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in Diſcharge of the Duty of the Place, whenever his Intereſt in the Office 
ccaſes, the Rent is determined, becauſe it was firſt granted for the Exer- 
(ile of the Office which he is no farther concerned in. 

And here it may be proper to obſerve, that tho' by the Common 29 Car. 2. {i 
Law, the Inveſtiture of Livery was the only Solemnity required to con- 
vey the Freehold, yet now by the Statute of Frauds and Perjuries, tis 
enatied, that all Leaſes, Eſtates, Intereſts of Freehold, &c. in any Lands, 
Tenements or Hereditaments, made or created by Livery and Seiſin only, aud 
wot pit in Writing, and ſigned by the Parties ſo making or creating the ſame, 
or their Agents therennto lawfully authoriſed by Writing, ſball have the Force 
ant Lffett of Leaſes or Eſrates at Ii ill only, and ſhall not either in Law or 


* 2 — 
2 
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(J) Who upon the Death of the Tenant fo LE _ 
Life is to enjoy the Land, and herein of 
Occupancy. 1 e 


1a Man leaſes to J. F. and J. S. dies, the Land returns to the Leſ- Co. Lit. 41. b. 
ſor, becauſe the Life being ſpent for which the Land was granted, it Cro. Elix. 19%. 


muſt neceſſarily come back to the old Proprietor; but if the Leaſe had 
| teen made to J. S. during the Life of A. and the Leſſee had died leaving 
* Cefui que Vie, or if in the former Caſe J. S. had granted over his Eſtate 


to B. and B. had died, in theſe Caſes he that firſt took Poſſeſſion of the 
Land was Jawfully the Tenant, for the Reverſioner could not claim in 


either Caſe, becauſe he had parted with it during the Life of A. in one 
- Caſe, and of J. F. in the other, and J. S. cannot have any Right, for 
that were to act contrary to his own Grant, and to claim an Intereſt. 


which he had transferred to another; and the Tenant pt auter Vie being 


1. Of what Things a Man may make himſelf a Title 
to by Occupation. ; . | 
2. What makes an Occupant. = . — 
3. The Way to pzevent the General Occupant, and here- 
in of the Spectal Occupant, and the Alteration 
made in the Common Law, by the Statute 29 Car. 2. 
. Fe "Sm BE INE ö 


by Occupation. 


There can be no Occupant of Things which lie in Grant, and which Vauzh. log, 


Aanndt paſs without Deed, as Rents, Advowſons, Commons, Reverſions, 205, 


Sc. becauſe theſe Things having no natural Exiſtence, but conſiſting 5 

purely in the Agreement, and depending on the Inſtitution of the Socie- 1556. 

ty for their Being, no Man can enter to poſſeſs them; beſides, as theſe C.. El, 721, 
ngs are framed, and have their Exiſtence by the municipal Laws of 9?': 

the Nation; ſo thoſe Laws have eſtabliſhed the Solemnity of a Deed to 

Vol. II. 4A transfer 
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transfer them; from whence it follows, that ſince no Man can make hin. 


ſelf a Title to theſe Things without Deed, whoever claims them mut 


ſhew he is a Party to the Deed before he can derive himſelf a Title i; 
the Things contained in the Deed. 


Vaugh. 199. Therefore if a Rent be granted to A. during the Life of B. and A des N 


living B. the Rent is determined, becauſe the Grant being original 
made to A. only, and when he dies, no Body can claim it as Occupant, be. 
cauſe there can be no Entry into it to poſſeſs, nor by the Deed, becayp 


no one was Party to it but A. it muſt follow, that when no Body cen 


take by the Grant, it muſt ceaſe as a void Grant, or as if it had ney 
been made; and conſequently the Reverſion muſt neceſſarily commence 
Vaugh. 200. If a Rent be granted to A. during the Life of B. Remainder to (| 
Ado. 064. A. dies living Ceſtui que Vie, the Remainder which was limited to C. com. 
mences immediately; for the particular Eſtate in the Rent muſt dete. 
mine, when no Body can enjoy it; and conſequently the Remainder 
muſt take Place, which was to commence upon the Determination of the. 
particular Eſtate. * | 


Cro. Elix. 721. But if a Rent be granted to A. and B. during the Life of C. to the Uſ 
Cacoley Caſe. of C. if A. and B. die, C. ſhall enjoy the Rent during his own Life, fir 
the Rent being granted to A. and B. to the Uſe of C. is by the Statute of 
Uſes executed in C. as an Eſtate for his own Life; ſo that the Lives af 
A. and B. are no Ways material; for the Eſtate being executed by the 
| Statute to the Uſe which was limited to C. during his own Life, he muſt 
by the Grant, notwithſtanding the Death of A. and B. enjoy the Rat 
during his own Life. „„ 


* Abr. If there be two Jointenants for Life, and one is a Feme Covert, and 
86, 403. 


Cro. Far. 698 the Baron and Feme levy a Fine to the other Jointenant, and thereby 
Euſia.e and grant totum & quicquid in the Land, for the Life of the Wife, upon the 
Scawen, Death of the other Jointenant, there ſhall be no Occupant during the 
Life of the Feme; but the Leſſor may enter for the Fine incurred by 
Way of Releaſe, and then the other Jointenant muſt have claimed th: 
Whole from the firſt Feoffment, ſo could have had the Whole but for 
his own Life. | | Zo i bn, | 
Vaugb. 196. But tho' there be no Occupancy of Things which lie in Grant, yt 
they may be occupied as appendant to Things which paſs by Livery, and 
which may be occupied; as if a Manor conſiſting Part in Demeſne and 
Part in Services be leaſed to A. for the Life of B. upon the Death of 4. 
whoever firſt enters and occupies the Demeſnes has alſo the Services; ſo 
the Occupancy of a Manor is the Occupation alſo of the Advowſon ap- 
pendant to the Manor; for tho' neither the Services nor the Advouſon 
are ſeparately in their own Nature capable of an Occupancy, yet as the 
belong and are appendant to Land which is ſubject to Occupation, tit 
Occupant of the Demeſnes has Right to the whole Manor, becauſe the 
Occupancy making no Severance or Alteration in the Manor, he, that ha 
a Right to the whole Manor by Occupation, muſt neceſſarily hate 
___ Right to all its Parts. . „5 
5 augb. 196. So the Occupant of a Houſe ſhall have the Eſtovers, or Way leading 
to the Houſe; for ſince theſe Things pertain to the Houſe, and the G- 
cupation of the Houle makes no Severance of them, they muſt neceſſi 
rily remain as they were before the Occupant entred, and then the Pol. 
ſeſſor of the Houſe enjoyed the Eſtovers or Way alſo. 
Cro. Ela. 5) If a Leaſe be made of Lands to J. S. for Life, habend. to him and 4 


Hob. 313. and B. ſucceſſive, A. and B. cannot take the Lands in Poſſeſſion, becauſe 


W iniſmore 


and Hubbard, not named in the Premiſſes, nor by Way of Remainder, becauſe the li- 


rent of the Deed appears to give it them in Poſſeſſion by the copulat'"* 

Words, and by joining them with J. S. who is to take in Poſſeſſion; pol 

can there be any Occupancy upon the Death of F. S., becauſe A. and J 

are mentioned in the Deed, as Perſons to take an Eſtate, and not '? 

make a Limitation of the Land to J. S. during their Lives; fo _ 1 
ot | | g e 


E . ef 6, es to Kent a he = 


nA — —— 
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Leaſe in effect is no more than to J. S. during his own Life, and con- 
ſequently upon his Death, it muſt return to the Leſſor, ſince the Life 
; ſpent for which he granted it. 8 

If Tenant in Dower, or by the Curteſy of Lands grant over their E- 
ſtate, and the Grantee dies during their Lives, whoever firſt enters ſhal! 
be occupant; for tho' their Eſtates are created by Law, yet ſince they 
arc to enjoy it during their own Lives, the Reverſioner has no Right to 
-nter till their Deaths; nor can they enter upon the Death of the Gran- 
tec, becauſe this were to act contrary to their own Grant, which con- 
(eyed their Eſtates during their own Lives, conſequently fince the Poſl- 


© {Fon is vacant and derelict by the Death of the Grantee, he that fir{t 


enters to poſſeſs is the Occupant, and ſhall enjoy the Land during the 


Life of Tenant in Dower, or by the Curteſy, tho' they cannot be ſaid 


to be Tenants in Dower, or by the Curtely. 


If a Leaſe be made to A. and B. for their Lives, and the Life of the 


longeſt Liver of them, and they make Partition, and then . dies, the 
 Leffor ſhall enter into his Part, and there can be no Occupancy, for B. has 


no Title to it, becauſe the Right of Survivorſhip was loſt by the Parti- 


tion which deſtroyed the Jointenancy ; nor will the Words 70 the longeſt 

liver be of any Uſe to B. becauſe they were void at firſt, being no 
more than the Law implied in the joint Eſtate; nor can there be any Oc 
cupancy, becauſe after the Partition, each of the Lefices have but an F- 
| ſtate for their own Lives in their ſeveral Moieties, and conſequently the 
Reverſion, which is to commence when the particular Eſtate determines, 
muſt neceſſarily take Place, for there can be no Occupant where another 
has Right, as the Reverſioner has in this Caſe upon the Death of .-. 
and B. N | 


There can be no Occupant of any of the King's Poſſeſſions; for if the 


King grants Lands to A, during the Life of B. and A. dies living B. the 

Law allows no Man to gain the Poſſeſſion which is now vacant by the 

Death of A. but preſerves it for the King, for he being employed in the 

Care and Buſineſs of the whole Nation, ought not to ſuffer in his private 

| Eſtate and Concerns; alſo no Man can make himſelf a Title to any of 
the King's Poſſeſſions without Matter of Record, _ | 


2. Nhat males an Occupant. 


Occupancy in Land being nothing elſe than the taking poſſeſnon or 
appropriating that Part which every Man had a Right to as much as an— 
other; it follows, that a Claim without an actual Entry makes no Occu- 


| pation, becauſe notwithſtanding the Claim, the Poſſeſſion is ſtill vacant, 
and ſuch Claim leaves no Marks of an Appropriation ; beſides that, ſince 


the Occupancy in civil Societies follows the natural, and a meer Claim 
makes no natural Occupancy, becauſe a Man's natural Right extends no 
tarther than Poſſeſſion and Uſe, and not to what he may only wiſh 


tor, by Conſequence, if a Claim doth not remove it out of the State of 
| Nature, the Occupancy in Civil Societies, according to the Nature of 


Things, muſt be an actual Poſſeſſion and not a bare Claim. 
Riding over the Ground to hunt or hawk makes no Occupancy, for 


| tho” this be an actual Entry, yet being only tranſitory, and to a particu- 


lar Purpoſe, which leaves no Marks of an Appropriation, or of an Inten- 
tion to poſſeſs; for the ſeparate Uſe of the Rider can gain no Occupan- 
Cy, the Intention of the Perſon being to denominate his Action accord- 


ing to the Rule Qnod Aﬀettio tua imponit nomen Operi tio. 


A. Tenant pry auter Vie leaſes to B. at Will, and B. enters and is 
poſſcſs d, and then A. dies, and x F. enters as Occupant, yet he is no 
<cupant, becauſe the Poſſeſſion was taken up by B. before, and B. be- 
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2 Ri. Abr. 
(51. 

2 Bilſt. 12, 13. 
Vauoh. 194. 


(on. 5. Incum. 


349. 


Co. Lit. 41. b. 
2 Rol. Abr. 
151. 


ter ouſts him, and makes a Leaſe to A. for the Life of B. 
and A. dies, the Leſſee for Years is no Occupant, for tho? 


ing found in Poſſeſſion (which prevents any other Occupant) the Lay 
caſts the Freehold on him, not only to prevent any Abeyance, but that 


there may be a Tenant to do the Services, and to anſwer to the Precige | 


ol 


df Strangers. | | * 
If Tenant pur auter Vie makes a Leaſe for Years, and dies, the Leſſee 


for Years being in Poſſeſſion ſhall be Occupant without any Act of hi 


declaring his Intention to be ſo; for being already in Poſſeſſion, the Lay 
does not put a Man to claim or enter into that of which he has already 


Poſſeſſion, and in whomſoever the Law finds the Poſſeſſion, there it ciſt 


the Freehold for the former Reaſons; nor is the Leſſee for Years Injured 

by it, for he purchaſed his Eſtate ſubject to this Contingency of being 
merged by Occupancy. 3 

But if Tenant in Fee-ſimple makes a Leaſe for Years to J. S. and if. 

„F. re-enter; 

e is found in 

Poſſeſſion, yet it is by a Title ſuperior to the Leaſe for Life, and fnce 

he did not purchaſe the Term at firſt under the Contingency of a Merger 

by Occupancy, the Law will not permit the Leſſor by any Act of his ty 

deſtroy the Title he himſelf made; nor will the Law merge the Term, 


for that were to deſtroy the prior Title of J. S. contrary to the Rule of 


151. 
Co. Lit. 41. E. 
2 Bulſt. 11. 


Com. Incum. 


Law, that Actus Legis nemini facit injuriam. 
2 Rat. Al. 


If A. Tenant pur auter Vie leaſes to B. for Vears, and B. makes a Leaſe 
at Will to C. if A. dies living Ceſtui que Vie, C. ſhall be the Occupant, becauſe 
being in Poſſeſſion, the Law gives him the Freehold; and tho' B. ſhould 


enter upon him and claim as Occupant, yet that would make no Altera- 


tion in the Caſe, becauſe C. becomes Occupant immediately on the Death 


of A. and what one Man is already poſſeſs'd of, another cannot gain by 
Occupation, for Occupancy only gives a Right where no Man had it be. 


fore, but the Term of B. is {till in Being, becauſe C. is to have tht 
Freehold as .4. enjoyed it, which was ſubject to the Leaſe for Years. 


"Co. Lit. 41. 


Vaugh. 190, 


If Tenant pur anter Vie makes a Leaſe for twenty Years to B. eſe- 
ving 57. Rent, and B. leaſes to C for ten Years, reſerving 3 J. Rent, i 
the Tenant for Life dies, C. ſhall be Occupant, becauſe he is in Poſe 


ſion, but yet he ſhall have the Freehold only as a Reverſion on the Leaſe 


of twenty Years ; and therefore ſince the Term of ten Years is not mer 


ged, C. muſt pay the 3/. to B. and B. muſt pay the Rent of 5/tC 
becauſe C as Occupant, comes in the Place of Tenant for Life in al 
ReſpeRs, and muſt anſwer the Services over, is ſubject to the ſame Con- 


- ditions, and to all Charges of Tenant for Life, and conſequently ought 


: Rot. Abr. 
MLL 
Vaugb. 192. 
2 Bulſt 11. 


1 Lev. 202. 
19 346. 
2 Xeh, 148, 


to enjoy all the Benefit and Profit of jt. 1 i 
So if Tenant pry auter Vie makes a Leaſe for Years to A. Remaindet 
to B. for Years, and the I.eſſce for Life dies, A. ſhall be Occupant and 


have the Freehold, becauſe the Law finds him in Poſſeſſion; but hs 
Term is not merged, becauſe of the intermediate Intereſt of B. which he Þ 


q * - 2 /, 
muſt preſerve, becauſe coming in the Place of the Tenant pur auter I! 


by Way of Reverſion upon the Remainder for Years. 


If Tenant pur auter Vie dies. and 7. &. firſt enters, and claims u 
Right of J. P. yet F. § himſelf ſhall be Occupant, becauſe the Free = 
hold being caſt on him who firſt takes Poſſeſſion cannot be deveſted out - W 
of him without a folemn Act of Notoriety. | | E 

If Tenant pur anter Vie makes a Leaſe for Years to A. in Truſt ft LS . 

himfelf for Life, and after his Death in Truſt for his Wife for her L, 

A. enters, bur ſuffers the Leſſee for Life to enjoy the Land; the Lee We - 


* 
bs * 
3 
Y 
1 
5 
4 


he is obliged to take the Freehold under the Charges he laid on it, and | f 
the ſame Manner he esjoyed it, which was ſubject to the Leaſe t 
Years; and therefore, tho' the Freehold be caft on him, yet he holds it I 


for Life dies, and the Wife finding the Poſſeſſion vacant enters. and u - 


adjudged Occup ant; for tho' upon the Death of Tenant for Life (wt 


he {ufered to enter and take the Profits) had -16 far a Poſſeſſion 15 -K 


2 


9 
* —— — 


ma 


5 other, the Heir comes in as Special Occupant upon the Death of the Tenant Ce. Lit. 41. 6, 


to the Heirs of his Body, and ſuch Eſtate ſhall deſcend, and is not with- 
in the Statute de dons. v5 e 


|  themlcives, who originally had the Poſſeſſion, have filled it by this Ap- , 


pointment. 
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| Lofore any actual Entry, that he might have an Action of Treſpaſs ; yet 


hat made him ne Occupant, becauſe nothing but an actual Poſſeſſion 
\kes an Occupant, which the Wite firſt took in this Caſe, 


Che Wap to prevent the General Occupant, and Here- 
” in of the Special Occupant, and the Alteration made 
in the Common Law by tye Statute 29 Car. 2. Cx +: 


If Lands be given to the Leſſee and his Heirs, during the Life of an- Liz. $48. 739. 


J 


tor Life, becauſe he is included in the Words of the Donation, which 395, 4. 
cave him a Right to the Land upon the Death of the Leſſee, and conſe— 


: quently prevents an Occupancy, which is admitted in other Caſes, be- 
© cauſe no Man has a Title to the vacant Poſſeſſion. 


So it Leſſee for his own Life leaſes to B. and the Heirs of his Body; » Rey. Abr. 


E during the Life of the firſt Leſſee; if B. dies during the Life of his Leſ- 151. 
ſor, the Heirs of his Body ſhall be Occupant. 


So if the Leſſee had made ſuch a Leaſe to his Leſſor, and the Leſſor 2 not. Adr. 


b had died during the Life of the Leſſee, the Heir of his Body ſhall be Oc- 50. 
© cupant; for this is no Surrender, becauſe the firſt Leſſee has a Poſſibility ** E 3. 44+ bo 
of Reverter upon his Leſſor's Dying without Heirs of his Body. 


Tenant pur auter Vie may limit the Term to a Man and his Heirs, or « Vo, 186 
if Tenant 
' pur auter Vie 
lettles the 


5 Term 10 the Uſe of himſelf in Tail, Remainder to F. . Equity will not ſupport ſuch Remainder 
for the Benefit of F. S. 2 Vern. 225-6, | | CD . 


If Lands in Borough Engliſh be given to a Man and his Heirs for the 2 Lev. 139. 


Ife of B. and A. dies in the Life of B. leaving two Sons, the youngeſt Fog 475» 
ſpall be the Special Occupant, becauſe the Heir, that is Repreſentative of %, „ 
- The Father as to Land of that Nature, muſt be the Occupant, ſince the 
- Heir muſt take by Deſcent, and not by Purchaſe. 
F - It a Leaſe be made of Land to J. §. his Executors and Aſſigns, during Dyer 328. 
the Life of B. the Executors of 7. S. ſhall be the Special Occupants, if 2 ol. Air. 
he dies in the Life of B. for tho it be a Freehold, which in Courſe of '5": Fe 1 
Law would not go to Executors, yet, they may be deſigned Fi par er an 
ticular Words in the Grant to take as Occupants; and ſuch Deſtgnation 


Vaugh. 201. 


their Hands 
| 8 before the 
will exclude the Occupation of any other Perſon, becauſe the Parties Stat. 29 Car 2. 
2 Vern. 720, 


But it a Rent be granted to J. §. and his Exccutors, during the Life 2 Ro. Abr. 


of B. by the Death of J. S. the Rent is determined, becauſe the 13“. 
rechtors cannot take as Special Occupants, ſince the Nature of the 

{ Thing lying. in Agreement is not capable of Occupation, nor can they 

dae by the Grant, becauſe then they muſt take as Repreſentatives, 

| Vhich they cannot be of a Freehold ; and the Law will not permit Pco- 

pls at their Pleaſure to vary the Courſe of Deſcents. 


So if a Rent be granted to A. his Executors and Aſſigns, during the Vawzh. 199, 


| Tife of B. and A. dies inteſtate, - the Adminiſtrator cannot claim the 200 _ 

; Rent; nat. as Occupant,. becauſe no Man can make himſelf a Title to C10. Eliz got. 
|» Reut by Way of Occupancy; nor by the Deed, becauſe he is not A\- 
+ bignee within the Words of the Grant, by the Letters of Adminiſtration, and Butler. 
ta therefore the Rent is determined ſince none can claim it as Occupant. pas 
* Yer if the Rent be granted to a Man and his Heirs during the Life of Vaurh. 201. 
Another, and the Grantee dies, his Heirs ſhall take as Special Occupants ; 2 Ro!. Atr. 


Mo. 664. 
Tel. 9. Salter 


| | 151, 
1 Bulſt. 135. Cro. F:c.2S2. Boꝛules and Poor, Tel. 9 


40 
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for tho in Point of Property the Rent is not capable of Occupation, y,, 
ſince the Heirs are included in the Grant, and they are capable of tali 
the Freehold as Repreſentatives of the Grantee, which the Executor a 
not in the former Caſe, *tis but Reaſon the Rent ſhould not determine 
while any Perſon compriſed in the Grant is capable of Taking. 

1 Bulft. 135. So if an Annuity be granted to A. and his Heirs during the Life of) 
Co. Lit. 388. a. if A. dies before B. his Heirs ſhall have the Annuity, becauſe the He;; 
2 Rol. Abr. of A. being the proper Repreſentatives to take the Freehold deſcendin: 
151. from him, ſince they are compriſed in the Grant, the Grant canny 
ceaſe or be void while they are in Being, and the Life not ſpent tor which 

| the Grant was made. | | 

29 Car. 2. c. 3. But tho' all or moſt of the above Caſes might formerly have been good 

Jet. 12. Law, yet now by the Statute of Frauds and Perjuries it is enacted, that 

5 any Eſtate pur auter Vie ſhall be deviſeable by Will in Writing, ſigned 
by the Party ſo deviſing the ſame, or by ſome other Perſon in his Pre. 
ſence, and by his expreſs Directions, atteſted and ſubſcribed in the Pre. 
ſence of the Deviſor, by Three or more Witnefles ; and if no ſuch Deiſe 

| thereof be made, the ſame ſhall be chargeable in the Hands of the Hei, 

(a) But ſhall if it ſhall come to him by Reaſon of a Special Occupancy, as (a) Aſſet 


— 


de Aſleis on- by Deſcent ; as in Caſe of Lands in Pee-ſimple; and in Caſe there be 


e 8 no Special Occupant thereof, it ſhall go to the Executors or Ad miniſtn. 
Bond or Spe- tors of the Party that had the Eſtate thereof by Virtue of the Gran, 
cialty, in and ſhall be Aſſets in their Hands. | 
which the ep | | | 
Heir is bound, and not Debts by ſimple Contract. 2 Vern. 710. If Tenant pur auter Vie dies Inteſate, 
and Adminiftration is granted to F. S. the Adminiſtrator is not obliged ro diſtribute this Term - 
mongſt the next of Kin, as Part of the Inteſtate's Perſonal Eſtate, but ſhall have it himielf as Qcey- 
pou for it ſtill continues a Freehold ; and the Alteration made by the 29 Cay. 2. was only with Re 
pe& to Creditors, that is, if it comes to the Heir as Special Oecupant, he ſhall be anſwerable for 
his Anceftor's Debts as far as he is bound; and if to Executors or Adminiftrators, they for all Debts 
generally ; bur it ſhall nor be Aſſets to pay Legacies, except ſuch as are particularly deviſed there- 
out. Aich. 8 Mil. 3. in B. R. between Oldbam and Pickering, 2 Salk. 464. per totam Curiam. 


— 


(C) How far Tenant foz Life may diſpoſe of 
his Eſtate, either ſingly by himſelf, oz by 
Joining With him in Reverſion ; and herein 
of his Fozfeiture, either by Common Lav 
92 Statute. Ry 


14 „ the Lord of the Fee; but any Alienation or Diſpoſition was chen 2 
Vioellius, lib. 5. Forfeiture ; but in England, where the allodial Property prevailed in the 
Cauſe 32. Saxon Times, they were allowed to alien in (Y) ſome Caſes, which Five 


5 ad lege was not only confirmed, but alſo enlarged. and made General 
8 a, Magna Charta; ſo that by that Act the Feudiary might alien to whom 


(0) 1f, In he pleaſed, provided he left ſufficient to anſwer the Lord's Services, 
Remonerakie which ſeems to have been a Privilege mightily contended for. 

nem oerviti, | 82 | 3 
that is, for Services done to the Feud, as for Services done in the Wars by the Feudal Tenant, of 
in Peace, by Plowing the Feud at home; both theſe being either for the Profit or Hanour 0 the 
Feudal Lord, they formerly valuing themſel:es upon the Number and Honour of their Tena 
2dly, In Frankmarriage with the Daughter of the Feudiary, or ſome other of his Blood, boca? 
this mul-1plied Tenants to the Lord. 3dly, In Frankalmoigne or Free Alms, the Superſtition ot the 
Times allowing it for the good of the Soul. Glanuil, lib. 7. cap. 1. 44. Stamf. Prey. 27, 18. | 


2 Yet 


Dizeft. Feud. B* the antient Feudal Law no Man could alien without Licence from 


nn 
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2 
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cite. 
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Yer notwithſtanding this Law, if Tenant for Life aliens in Fee, this is 2 [»f. 65. 
ſtill a Forfeiture, for that Statute only permits a lawful Diſpoſition, but 18 Alt. 
does not allow any Alienation to the Prejudice of him in Reverſion, and "47 175 | | 
therefore where Tenant for Life takes upon him to transfer the Fee- 
ſimple, tis a Renunciation of the Feud, and contrary to his Oath of Fi- 
3clity; ſo if Tenant for Life aliens to another for the Life of the Alie- 
nee, this is a Forfeiture, for it can be no Jawful Alienation within Magna 
C/.::ta, becauſe *ris palpably to the Prejudice of him in the Reverſion. | 
If A. Leſſee for Life leaſes to B. for the Life of B. if A. lives ſo long; 1 Rol. Abe. 
this is a Forfeiture of As Eſtate, becauſe B. has an Eſtate for his own 834. 

Life, tho under a Contingency, which muſt neceſſarily deveſt the Re- 
verſion. | . | | | 

But if A. Leſſee for Life, levies a Fine to B. for the Life of A to the Cre. Fac. 200. 
Uſe of B. for his own Life, this is no Forfeiture; for the Eſtate granted Caſtle vertus 
by the Fine was only for the Life of A. and the Limitation of a greater 1 0 
Uſe can be no Forfeiture, for the Eſtate out of which the Uſe ariſes is 854. 5 
only during the Life of A. 


ſeiled of Lands in Right of his Wife for Life, and they both Cr-Eliz 131. 


Husband l1eiled 


by Deed of Feoffment convey the Land to J. S. and his Heirs, Habend. _ _ 
to him and his Heirs, to the Uſe of him and his Heirs, for the Life of Baron and 
the Wiſe; this is a Forfeiture of her Eſtate; for there being a Fee-fimple Feme be 
* conveyed to 7. F. by the Deed and Livery, the Words of Reſtraint for 3 for 
the Life of the Wife refer only to the Limitation of the Uſe, fo that the en m= 
Fee- ſimple remains ſtill in the Feoffee; but this it ſeems is a Forfeiture toi he 1 
only during the Coverture. : | |  Feoffnenr, 


| bs. 8 | | or the Huſ- 
dand alone; theſe are Forfeitures, but they affect the Wife only during the Coverture; for ſhe can 


| de bound by no Act of hers without Examination in a Court of Record. 1 Rol. Abr. 851. 8 Co. 44. 


If Tenant for Life makes a Leaſe for Years; this was never looked 8 Co. 45. 
upon to be a Forfeiture, becauſe the Leſſee for Years was originally but C. 23; 5. 
2 Bailiff to the Freeholder, and the Tenant for Life only had the Free- 
| hold and was to anſwer the Services, and he in Reverſion was no Ways 
" | affefted by it, becauſe there was no Inveſtiture or other Act of Notorie- 
ty done to diſpoſſeſs him of his Reverſion ; but upon the Death of Te- 
nant for Life the Termor's Intereſt ceaſed, becauſe the Perſon from 
whom he derived his Authority as Bailiff being dead, the Authority muſt 
| neceſſarily ceaſe with the Perſon that granted it; and in this Caſe, if 
| Tenant for Life enters upon his Leſſee and makes a Feoffment to an- 
other; this is a Forfeiture of his whole Eſtate, but the Term for Years 
y continues, becauſe the wrongful Act of Tenant for Life ſhall not preju- 
dice a Stranger's Intereſt; and if he in Reverſion enters, he muſt take it 
> 9p to the Charges he had Power by Law to lay on it; 


= = en 


et in this | 

I Cafe, if Tenant for Life had entred and committed Wake, this had Burt for this 

rom deen a Forfeiture of his Eſtate, and the Term had been loſt too; but vide Tit. 
end Þ this is by the expreſs Words of the Statute of Glocefter, which gives the Waſte. | | 
\ the | Place waſted as a Penalty to him in Reverſion, and cannot be done if the ö 
rivi⸗ Term continues notwithſtanding the Waſte. „ · OH ö 
1 of Of Things which may be transferred without the Notoriety of Livery Co. Lit. 251. | 
bon and Seiſin, ſuch as Rents, Advowſons, Ge. which lie in Grant, a Man 1 Ce. 1: . 3 
vice; cannot b 


y any Diſpoſition or Act in Pais forfeit them; and therefore, g 3 
ifa Man ſciſed of a Rent, Advowſon, or Common for Life, grants _ 
,t tem by Deed to another in Fee; this is no Forfeiture, for this can be 
8 0 Way prejudicial to. him in Reverſion, becauſe, ſhould the Grantee 
eben claim an Eſtate in Fee, he can make no Title without the original Grant 
mo 55 to his Grantor, by which it muſt appear what Intereſt he had, and 
A TPP what Eſtate he could convey ; and ſo the Grantee, notwith- 
aing the Grant in Fee, can claim no larger Eſtate than his Grantor 
ya Þ Wer to make, and fo he in Reverſion can receive no Prejudice. : 
UH 0 
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6 Co. 14. b. So if Tenant for Life of Lands by Indenture inrolled, bargains and 
ſells them to J. S. and his Heirs; this is no Forfeiture, but the Bar. 
gainor paſſes only what he may lawfully paſs; for tho' by the Statute 

27 H. 8. c. 10. Deeds inrolled grew a common Conveyance for transfer. 
ring of Lands, which could not paſs at Common Law without the Inveſti. 
ture of Livery; yet being a Manner of Conveyance known before 30 
Common Law, it was conſtrued to have no new Effe& given it by the 
Statute, but what the Statute expreſs'd. „ e 

1 Rol. Abr. Hut if a Man be ſeiſed of a Manor for Life, to which an Advowſon; 

ENV appendant, and he aliens one Acre, or the whole Manor, with the Ag. 

vovſon in Fee; this is a Forfeiture of the Advowſon ; for as it is a For. 
feiture of the Acre or Manor to which it is appendanr, ſo it muſt be al 
of the Advowſon, ſince the Alienation makes no Severance of them. 

I Rot. Abr. If Leſſee for Life of Lands aliens in Fee upon Condition, and enters 

8 13 for the Condition broken, yet the Leſſor may enter for the Forfeiture, 

8 So if Tenant for Life aliens upon Condition, that if he himſelf pays 107. that he ſhall te 

enter, and that if he fails in Payment, that then the Alienee ſhall have the Fee-ſimple, tho' he pay; 

the Money; yet the Reverſioner may enter for the Forfeiture, becauſe the Fee was transferred im- 

mediately upon the Alienation, which was, a Renunciation of the Feud, and conſequently a Fork: 

ture. 1 Rol. Abr. 8 56. | 25 | 1 . | 

Co. Lit. 251. b. If Tenant for Life levies a Fine, by which the Reverſion is deveſted; 

. this is a Forfeiture, becauſe it is a more ſolemn Renunciation of the 

Feud than any Alienation 2 Pais can be. fn 


1 Rol. Ab.. So it is of a Rent, Advowſon, or any Thing elſe that ſies in Grant; 
852. for if Tenant for Life of them levies a Fine, 'tis a Forfeiture ; for tho 


Co. Lit. 251. the Fine being of a Rent, Ec. paſſes no more than it Jawfully may paß, 
| yet being a publick and ſolemn Renunciation'of the Eſtate for Life ina 
Court of Record, this amounts to a Forfeiture, and ſo differs from a 
9 Grant in Pais. !!!! hs 00 OO” 
| Vieelus Another Way of Forfeiture in a Court of Record is, by claiming a 


725 . greater Eſtate than he had by the Feudal Donation, or dy affirming the 
% Reverſion to be in any other Perſon than his Lord; this ſeenis to be 
grounded on a Rule in the old Feudal Law, that if a ee that 


he held the Feud of his Lord, and it was proved againſt him, fuch De. 


nial was a Forfeiture; now this Denial may be When the Vaſſal claims 
the Reverſion himſelf, or accepts a Gift of it from à Stranger, or ac- 
knowledges the Reverſion to be in a Stranger; for in all theft: Caſes he 
denies that he holds the Peud from the Lord; but as by the Feudal Lan, 
the Vaſſal was to be convicted of this Denial, ſo in our Law theſe AC 
which plainly amount to a Denial muſt be done in a Court of Record v 
make them a Forfeiture; for ſuch Act of Denial appearing on Record 1 
equivalent and equally concluſive as '& Conviction upon ſolemn Trial; and 
. =. all other Denials, that might be uſed by great Lords for the 'Trepannins 
their 'Tenants, and for'a: Pretence to ſeiſe their Eſtares, by our Las 
were rejected, for ſuch: Convictions might be made by ſuch great Low 
where there was no juſt Cauſe; but the Denial of the Tenure upon R, 
cord could never be counterfeit, or be abuſed to any Injuſtice; al 


therefqre this notorious and ſolenin Act of the Tenant was retained 5 * Þ- 


. juſt Cauſe of Forfeiture by our Law. 


"IT ET PA And therefore, if Tenant for Life be diſſeiſed and brings a Wit as ; 


Co. Lit.251.6, Right, this is a Forfeiture of his Eſtate, becauſe by ſuing a Writ 0 
So if in a Right he admits, the Reverſion in Pee to be in himſelf, and by Cont: 
Loud avis quence; denies that be holds over; fo it is, if in a Writ of Right brou 
| . a- againſt him, he ſhould join the Miſe on the meer Right; for by Tak! 
gainſt him, upon him the Privileges of Tenant in Fee; he admits the Inheritance“ 
he claims-.... bit, which is a Deniat of the Tenure; © FD 
the rFree- — = Its o" 1 4 a 
ſimple; this ig a Forfeiture, 1 Rol. Abr. 853. 2 Co., 68, b. 


W 


— 
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if Tenant for Life accepts a Fine come ceo, Sc. of a Stranger; this is Der 148. 

a Forfeiture of his Eſtate ; for this is a Denial of the 'Tenure on two ON: 125 

ccounts: 1½, In admitting the Reverſion to have been in the Stranger i PA 
| edly, In Accepting of it himſelf to the Prejudice of him in 9 Ce. 106. 


AA 
202. 


W firſt by giving, and tne latter. 1 

It Tenant for Life be diſſeiſed, and the Diſſeiſor makes a T.caſe at 
Vill, and Tenant for Life levies a Fine come ceo, Sc. to the J.eſſee; 
this is a Forfeiture, and he in the Reverſion, tho he had but a Right, 


2 Co. 3 
A ſoor 423. 
Buckley s 

. Calc. 
may take Advantage of it. i | | 5 „ Co. Lit. 2 52 4. 
ft a Stranger brings an Action of Waſte againſt Tenant for Life, and co. Li. 252. 
the Leſſee pleads N Haſte fair, in Bar to the Action; this is a Forſei- 1 Ret. Ab.. 
ture, becauſe by his Plea he admits the Stranger to be the proper Perſon 553: 


Sv 


% 
* 
* 
« 2 
* 
* 
& 


7 
* 
v 


bs 


to puniſh the Waſte, if there had becn any committed. 


6 


be. if he had at firſt 


— 2 
* 
he 
* 


& 


ic If a Stranger grants the Reverſion by Fine, and the Conuſee brings a Cs. Lir.252 «, 
be i lid Juris clamat againſt the Leſſee, who attorns to the Grant; this is a 1 Kol. by, 
AW, 2 Forteiture, becauſe he thereby admits the Reverſion to be in a Stranger; 853 
10 but if he be erroneouſly adjudged by the Court to attorn, and he does 
a ib in Obedience to the Court; this is no Forfeiture, becauſe he was bound 
5 by the Judgment to attorn, and did nothing wilfully to the Prejudice of 9 
" 1 him in Reverſion, N 0 „ | | 
: 4 Et Where he in Reverſion is Party to the Conveyance, thete 'Tenant fot Co. Lit. 4. 4. 
1 2 Life may by ſolemn Inveſtiture convey a greater Eſtate than he had by | 
106 the firſt Feudal Contract; as if A. Tenant for Life makes a Leaſe to H. 
ge. in Reverſion for the Life of B. this is neither a Surrender nor Forfeiture; 
3 not the Firſt, becauſe A. has not wholly parted with his own Eſtate, but 
1311 3 a Reverſion in himſelf after the Death of B. who may poſſibly 
3 J 


1 a Eſtate, becauſe B. is but Tenant for Life by the Conveyance; a 
Forfciture it cannot be, becauſe he in Reverſion is Party, who cannot 


and therefore if B. takes a Wife, ſhe ſhall not be endowed of 


\'rit 0 W's 3 | . | | | 
25 | take Advantage of it as a Forfeitute, contrary to his own Concurrence 
ouch and Approbation, for that were to render his own Act void and inef- 
ww fectual. | | | 
a Y 9 4 . „ 6 . * 3. : oY 5 0 0 . 7 
Kb If A. Tenant for Life infeoffs B. in Remainder for Life; this is a Sur- 1 Co. 76. b. 
dane . dender, for a Forfeit it. 42 


u. ure it cannot be, becauſe B. in Remainder was Par- Co. Lit. 42. 4. 
and A. can have no Reverſion, becauſe he conveyed the whole Eſtate. “ P. 


Vol. II . 
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41 A. pl. But if A. he Tenant for Liſe, Remainder to B. in Tail, Remainder; 
EET C. in Fee, and A. makes a Feoffment to B. and his Wife, and the 
6 Heirs, and then B. dies without Iſſue, C. may enter for the Forfeiture. 


835. for this could be no Surrender, becauſe the Feme, who had no Interet 'z © © 
tlie Land, was Party to the Feoffment, and ſhe muſt claim under i!? 

*  Feoffment, which being mace to a Stranger muſt neceſſarily deveſt jj, ĩ 
Remainder, which is a Forfeiture of A.'s Eſtate, and conſequently o 

may enter, ſince the Eſtates of A. and B. which hindered him are ſvn 1 

and determined. | | | Y 

1 Pol. Air. Therefore if Tenant for Life, Remainder in Tail, Remainder in Te = 
hy 14. nnd; the "Tenant for Lite infeoffs him in the laſt Remainder, the men . 
Remainder-man may enter, becauſe this deveſted his Remainder, and EE 
Conſequence was a Forfeiture, _ 1 

Rol. Abr. If Tenant for Life makes a Feoffment in Fee to Baron and few © 
9 ſeiſed of the Reverſion in Right of the Feme; this can be no Surrender, ! 
; for whatever veſts in the Husband by the Feoffment, muſt neceſſarily i; #Þ 


deveſted out of the Wife, and when ſhe enters into the Land ſhe i; u. 

mitted to her former Right. Es „ 1 

1 Rot. Abr. If Baron and Feme ſeited in Right of the Feme for Life leaſe for Lit 
lf, oP „ x» , by Indenture to him in Reverſion, being within Age, for the Life of th 
SN Te wt Husband; this is a Forfeiture; for tho he in Reverſion be Party to te 
Leaſe ; yet being an Infant he is not bound by the Contract to his on 

Prejudice; but if he in Reverſtion had been of full Age, the Leaſe hi 

been good, becauſe he had diſpenſed with the Advantage of the Fort 

ture by his Acceptance of the Leaſe. Cs „„ 

1 Co. 76. The next Thing to be conſidered is, whefe Tenant for Life and hein 
e mY ' Reverſion join in the Conveyance, and this has a different Operation, a 
e 14% the Feoffment is with or without Deed; for if it be without Deed, thin 
this is conſtrued to be a Surrender of the Eſtate for Life, and the Fel. 
ment of him in Reverſion, for no other Interpretation can make th 
Feoffment effectual; for if the Eſtate paſſes from the Tenant for Li 
to the Feoffee, it will be a Forfeiture of his Eſtate, whereof he in Re 
verſion may take Advantage, notwithſtanding his joining; for he havin 
only the Reverſion had nothing to do with the Freehold, and by Co 
ſequence could make no Feoffment or Livery ; and it cannot be a Gran 
or Confirmation of him in Reverſion for Want of a Deed ; thereforets MW © 
make it effectual, it is conſtrued the Surrender of the Tenant for Lit ES 


and the Feoffment of him in Reverſion. | | 
But it Tenant for Life and he in Reverſion join in a Feoffment “ 
Deed, then each paſſes only his own Eſtate, the Tenant for Life it 
Freehold in Poſſeſſion, and he in Reverſion his Reverſion; and this ca 
not be a Forfeiture, becauſe he in Reverſion joined in a proper Conv) 
ance to transfer his Reverſion; and having paſſed it to another, has 0 
Intereſt left to intitle him to take Advantage of the Forfeiture, it 
were one. ö %% ear tons a 
i Co. 76.b. Sa if Tenant for Life, Remainder in Tail, join in a Feofſment © 
7 Dced ; this is no Diſcontinuance, but each gives only his Own; and i-, 
0 

t 

o 


1 Co. 76. 
Plow. 140. 


on the Death of Tenant for Life and him in Remainder in Tail, te 

Iſſue, or thoſe in Reverſion may lawfully enter, becauſe then the Eat 

that paſſed js determined; but if ſuch Feoffment had been by Parol, i 

it had been the Surrender of the Tenant for Life, and the Feoffmett “ i 

| him in Remainder, which would have made a Diſcontinuance. EE 
100.76, A. Tenant for Life, Remainder in Fail to B. Remainder in Tall to 6 

__ A, and B. join in a Fine come ceo, (9c. to a Stranger; this is neither 

Ci. Elix. 823. Diſcontinuance nor Forfeiture, for each gives what he may lawſully di 

. 634. pole of; the Tenant for Life his Eſtate, and B. a Fee determinavic © 

ent. 160. his Eſtate-tail ; and to prevent any Diſcontinvance or Forfeiture, # ſa 

be firſt conſtrued to be the Grant of B. in Remainder, and then © 1 

© the Tenant for Life. [f 5 
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But if A. Tenant for Lite, and B. in Remainder for Life, join in a Per 339. 
Feoffment ; this is a Forfeiture of both their Eſtates, and he in Remain- : Rot. Abr. 
der or Reverſion may cnter preſently, becauſe this Feoffmenr paſſed a PE 4 
greater Eſtate than both of them could lawfully make, and conſequently © 
muſt deveſt the Reverſion or Remainder in Fee, and ſo amount to a 
Forfeiture ; ſo it wovld be if a Remainder had been to C. in Tail, Re- 
mainder to the right Heirs of B. for the Feoffment conveying a Fee in 
Poſſeſſion, which B. had not in him, muſt neceſſarily deveſt the Remain— 
der to C and conſequently be a Forfeiture, whereof he may take Ad- 
vantage. | p | 


Sit 


B. in Remainder for Life, with ſuch laſt Remainder to his right 1 Roz, Al. 
Heirs, levy a Fine come ceo, Sc. to a Stranger; this is a Forfeiture of his $55. 
Remainder for Life, becauſe the Fine conveys a Fee-ſimple in Poſſeſſion 
by Eſtoppel, againſt which he can make no Averment; or by making 
Fractions of the Eſtate, ſay, he only paſt an Eſtate for Life i preſent:, 
with a Fee- ſimple expectant on the Death of C. without Iſſue, becauſe 
the Fine ſuppoſes a precedent Gift in Feę-ſimple, which he could not 
lawfully make whilſt the Eſtate for Life of A and the intermediate Re- 
mainder of C. in Tail were ſubſiſting; and therefore ſuch Fine is a Por- 
feiture, tho' during the Life of A. C. can take no Advantage of it. 

Tenant for Life, the Reverſion in Fee being in an Infant, and they 10, 56. , 
both join in a Fine, which is afterwards revers'd by the Infant for his 1 Vere. 169. 
Nonage ; yet the Conuſee ſhall hold during the Life of Tenant for Life, 
becauſe diſtinct Intereſts paffed from each of them, and the Defect in one 
ſhall give no Advantage to the other. ET TOs 

If Tenant for Life, and he in Reverſion join in a Gift in Tail, re- 6 Co. 15. 4. 
ſerving Rent; this can be no Forfeiture, becauſe he in the Reverſion | 
joined, and the Tenant for Life ſhall have the Rent during his Life, be- 
cauſe the Rent comes in Lieu of the Land, and therefore fhall go e 
ing to the Eſtates they had reſpectively in the Land, \ _ 


. Tenant for Life, and he in Reverſion join in a Leaſe for Life, the Co. Lit. 42. 4. 
Leſſee commits Waſte, they both ſhall join in an Action of Waſte, and 
the Tenant for Life ſhall recover the Place waſted, becauſe he in Rever- 
ſion by jaining hath admitted a Reverſion to be in the Tenant for Life, 
and conſequently the Forfeiture to belong immediately to him ; but he 
in the Reverſion ſhall have the treble Damages, becauſe they are given 
for the Waſte and Deſtruction done to the Inheritance wherewith the 
Tenant for Life has nothing to do. . i 
If A. and B. Jointenants, and to the Heirs of B. join in a Leaſe for Co. Lit. 42. 4. 


| Life, 4 has a Reverſion, and ſhall join in an Action of Waſte; but the 


Writ meſt be aq exb#ereditationem of B. becauſe he only hath the Inhe- 
ritance. N | 8 


If A. Tenant for Life, and B. in Remainder in Fee join in a Leaſe for 6 Co. 14.5. 
Years by Deed ; this, upon the Delivery of the Deed, is the Leaſe of A. Treport'sCaſe, 
during his Life, and the Confirmation of B. for A. being Tenant in Poſ- . * 
tefſion, the Poſſeſſion could only paſs from him; and the Leaſe being 
made by Deed carries the Approbation of the Reverſioner, and therefore 


zs conſtrued his Confirmation; and therefore, where the Leſſee declared 


ot a joint Demiſe by A. and B. it was adjudged he had failed of his Ti- 


BY te, becauſe Euring the Life of A. *twas only his Demife, and B. having 
diy an Intereſt in Reverſion could give the Leſſee no Intereſt in Poſ- 


isFion., e f Its | PE | 
But in this Caſe, upon the Death of A. it becomes the ſole Demiſe of Lyer 234. U 


Bi 4 92 it can be no longer the Demiſe of A. who is not in Being, and 235. 


does n 


Intereſt in the Land determined with his Death; but the Leaſe {77 


: g | | Neavdigate 
ot determine by the Death of A. becauſe, tho' A. could transfer the Caſe 84 1 
and only during his own Liſe, yet the Term having the Approbation 6 Co. 1 77 | 


» 


r Ot B. who has the abſolute Property, ſuch joining and Approbation has ,. 4. 


nad the Leſſee's Intereſt abſolute and indefeaſible during the Term; 
9 = | 


U 


and 


40 


1 
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and therefore upon the Death of A. it becomes the Demiſe of B. for 2 


has the ſole and abſolute Intereſt in the Land, and the Leſſee can hold 


of none elſe; and therefore it ſeems, that if B. brings an Action of | 


Waſte againſt the Leſſee, he may declare of a Demiſe by himſelf, with. 


out taking Notice of A. becauſe upon the Death of A. it becomes the ſole 


Leaſe of B. 


- Evidence. 


8 in Publick Judicatures it is neceſſary to ſearch into the Truth 
of Facts as they really are; hence, whatever may be exhibited 
to a Court or Jury, whether it be by Matter of Record 
Writing, or by the Teſtimony of Witneſſes; in order to enabl 

them to pronounce with Certainty concerning the Truth of any Matter 


in Diſpute, whether fuch Matter relates to a Perſon's Life, Liberty cr 


Property, is called Evidence. . | 

As the Diſcovery of 'Truth is of the utmoſt Conſequence to the Gool 
of Society, ſo it lays Men under the ſtrongeſt Obligations, when call 
upon to give their Evidence, to adhere inviolahly to Truth; and this is: 


Matter, not only enjoined by the Precepts of Religion, but alſo by tho 


of Reaſon; the Violation of Truth being a Sin againſt human Society, # 
it breaks in upon that Correſpondence that is neceſſary to ſociable Cres 
tures, by deſtroying the End of Language, which is the common Tit 
and Band of Society; and as Raiſing a different Idea in the Mind of the 
Hearer from that which is formed in the Mind of the Speaker, deſtroy! 
all Intercourſe between Mankind; ſo it prevents that 'Truſt from being 
repoſed in them which is ſo neceſſary to their own Preſervation and tit 


Good of others. 


From the Importance therefore of this Matter, the Wiſdom of out 


Laws has laid down ſeveral Rules relating to Evidence, which we ſhal 
_ conſider under the following Heads: os | | | 


(A) Who may be a Witneſs And herein, 


1. Whether a Husband or Wife may be a Witneſs for or s. 
gainſt each other. 55 . 

2. Whether a Judge or a Juror may be a Witneſs. | 

3. Whether a Counſel, Attorney or Solicitor, may be à Mi. 
neſs againſt his Client. 

g. Whether Plaintiffs or Defendants in the Cauſe may be 
Witneſſes. 2 


5- Whether an Accomplice in a Crime may be a Witne . 


for or againſt his Companion. | 
6. How far a Perſon is diſabled from being a Witneſs in Re 
ſpect of his having been attainted or convicted of a Criſie 


3 8 (5) Hob 


—— 0 
F Evidence. 185 
| DI 4 | 
— — — — | 


(% How far a Perlon 1s difabled from betng a Witneſs 
in Reſpect of His being intereſted in the Succeſs of 
h 
(C) Of the Number of ZUitnefſes required in our Laws, 
b) Of compelling a Witneſs to appear and give Evi⸗ 
dence. 37551 1. 
(Y) Of the Manner ok giving Evidence: And herein, 


I. Where the Examination is jn open Court, and therein of 
© © ſuch Queſtions as may be asked a W itneſs. 5 
> © + Of Examinations and Proofs in Chancery. 


| (F) Of waitten Evidence, and therein of admitting 
i Cxemplifications-.oz Copies of Recozds, &c. as Evi⸗ 
| IFR ; dente. 1 a 0 ele ; $ ; Fo | | bo ” 5 | 3» ; : 
(G) Whether Parol Evidence ts to be admitted to ex- 
plain what appears on the Face of a Decd oz CL, 


(14) Of preſumptive Pꝛook. 


- * 


(I) here the Law requires the higheſt -P2oof the Na- 
ture ok the Thing is capable oůo . 
(I) Of bearſay Evidence. 1 

(I) Ok the Party® Confeſſion, 

(M1) Df Similitude ot hands. „ 
(J) Whether the Depoſitions of Uitnelleg in another 
Cauſe may be given in Evidente. „ 

| What Fridence win maintain the Plaintiff's Action, vide under the 

Titles of the , l Actions, and what the Defendant muſt plead, and 

cannot give in Evidence, vide alſo under the Titles of the ſeveral Actions 

and Head of Pleadiugs. 1 00 
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(oh) Who may be a Witnefs, 


DL AE Perſons may be Witneſſes who appear to have ſufficient (a) Diſ. Co. Lit. 6. 
E- cretion, and who from their (b) Principles muſt be preſumed to (4) An In- 


Tg have a rigit Senſe of the Sanctity of an Oath, and of, the Obligations it Jnr 4 the. 
. lays them under to depoſe the whole Truth, and nothing but the Truth; Yearn has 

doore Infants, Aliens, Villains, Bondmen, Ge. may be Witneſſes. been allen d 

\it- 5 | 55 5 give 1 


| 5 3 . P. C. 263. (5) But an Infidel cannot be a Witness, i. e. ſuch a one as neither believes the 
2 8 Neep T-ftanert to be the Word of God, on one of which our Laws require the Oath ſhould 
- KOMMEATEC. 2 Keb. 314. 2 Hawk. P. C. 434. — 


* 555 35 or Law has diſabled ſeveral Perſons from being Witneſſes who 
BH — ve tuppoſed fo far biaſſed, as to be induced to go beyond the Truth, 
ſhall conſider this Matter: OY RAB 


5 | ; 
1. 11 | | 4 D | {5:04.40 


Evidente. | 


” > a 
8 - 2 * W * 


1. In Relation to husband and Wife, and whether they 


may be Witneſſes foz oz againſt each other, 


IR. IP 


Husband and Wife are conſidered as one and the ſame Perſon in Lan, 


7 and to have the ſame (a) Aﬀections and Intereſt, from whence it ha! 
5. 4. been eſtabliſhed as () a general Rule, that the Husband cannot beg“ 


A. P. C. 263. Witneſs for or againſt the Wife, nor the Wife be a Witneſs for or ;. þ 


1 Brown. 47. gainſt the Husband, by Reaſon of the implacable Diſſenſion which migh 
* Rag be cauſed by it, and the great Danger of Perjury from taking the Oat 

2 Keb. 40z, of Perſons under fo great a Biaſs, and the extream Hardſhip of the 
2 Hawk. P. C. Caſe. | | ef FLEET Ga ICT, LINED | 


2H 3 5 EEE, 
(a) But no other. Degree of Kindred or AﬀeCtion, as that of Parent to a Child, Ec. will di- 


able a Perſon from being a Witneſs. 1 Sid. 75. 1 Salk. 289. (b) And holds as well in the Court, cf | 
Equity as in the Common Law Courts. 2 Chan. Ca. 39. 2 Vern. 79. — But here from tt. 


Nature and Difficulty of the Caſe, the Wife's Evidence being corroborated by other Cireumftance, 
was admitted to be fead againſt the Husband, vide Abr. Eq. 226-7. | 


| WT Hance it hath deen 8 djudged, that the Husband cannot be a Witne{ 
Stat. Trials, againſt the Wife, nor the Wife againſt the Husband, to prove the fir 
Vol.q fol.) 54. Marriage, on an Indictment on the Statute of * I. Cap. II. for a ſe. 


2 ON cond Marriage; but the ſecond Husband or Wife may be allowed ty 
ing's Trial, give Evidence, ſuch ſecond Marriage being void, and therefore thiy 
and 3 Keh, were never Husband and Wife. | | 

„ 55 3 fy 3 
admitted in Sir Fohn Savill's Caſe, who was convicted of marrying a ſecond Wife. 


(c) Vide But ſome Exceptions have been. allowed to this General Rule, eſpecial 
1 974. 43!» ly in Caſes of (c) evident Neceſſity; and therefore it hath been (4) at. 


990 ee judged, and is the conſtant Practice at this Day, that on an Indictment 


Caſe. for a Forcible Marriage grounded on the 3 H. 7. the Wife may be a Wi. 
1 Vent. 243-4. neſs againſt the Husband ; ſo (e) where Husband or Wife have Cauſeto 


He „ demand Sureties of the Peace againſt each other. 

e) 2 Hawk, 2 l 

P. C. 432. 5 = | | TE 5 5 
Ii 116. Alſo in Lord Audley's Caſe, who held his Wife's Hands and Leg, 
2 Hawk. P. C. While his Servant, by his Command, raviſhed her, the Wife was admit 
432. But in ted an Evidence. | 5 | 
 Raym. I. this . . = | | - 
Caſe is denied to be Law; and in tent. 244. it is doubted of by my Lord Ch. Juſt. Hale, becauſe here 
is a Wife de Fure, and ſo not like the Cale, where a Woman is admitted to prove a Forcible Mit 
riage. | | | | 


(f) Raym. 1. Alſo in (F) Raym. 1. it is ſaid, that a Husband and Wife may be 
(% 1 Brown, Witneſſes againſt one another in Treaſon ; but the contrary is adjudgel 
47. and with in (g) I Brow, | | | | 

this laſt BE 

Book 2 Hawk. P. C. 432. ſeems to agree. 


2. Whether a Judge oꝛ a Juroz may be a Witneſs. 


(b) 2 Hawk. It ſeems (5) agreed, that it is no Exception againſt a Perſon's giv" 
15 + > ol Evidence, either for or againſt a Priſoner, that he is one of the (7) Judge 
miſſioner, by who is to try him; and therefore in the Caſe of (%) Hacker, two of the 
Virtue of a Perſons in the Commiſſion for the Trial came off from the Bench, ® 
Commiſſion were ſworn and gave Evidence, and did not go up to the Bench 483 
our of Chan- ring his Trial. 5 5 — 


ccry, may 


himſelf be examined as a Witneſs at the Commiſſion, but then he muſt be examined firſt by the 25 
Commiſſioners, after which he may proceed in the Execution of the Commiſſion, (k) X 
1 Sid, 133. Style 233. | 


Nt 
4 


FR EP. nt BY 


are obliged to give Evidence, or to diſcover ſuch Matters as came to their 1 1 „ 

Fnowledge in the Way of their Profeſſion, for by the Duty of their Of- a, 5 N 
fes they are obliged to conceal their Clients Secrets, and every Thing gene 
that they are intruſted with, is (Y) ſub ſigillo confeſſoris ; for were it o- 
therwiſe, no Perſon could ever with Safety employ a Counſel, Or. Attornies 


ö 0e redit. 


. — r— 


li. 
—_ __— 2 


Evidence. _ „ 


Nor is it any Exception to à Witneſs, that he is one of the Jurors; 
but then he is, if called upon, to give his Evidence on Oath openly in 
Court, and not to be examined privately by his Companions. 


;. Wherher a Count J. Atto2ney, oz Solicitoz may be a 
CAitnecs agamtt his Client. 


It ſeems agreed, that neither (a) Counſellors, - Attornies or Solicitors 449. 


0 8 ) Jo 
S extends to 
Couniellors, 


PIE, W and Solici— 
tors. 1 Vent. 197. — And to a Scrivener. Skin. 404. (ö) From this Truſt and Confidence repoſed in 


; Counſellors, Sc. it has been eſtabliſhed as a Rule in the Courts of Equity, that if an Attorney or 


Solicitor, at the Time that he is treating for his Client about a Purchaſe, or Mortgage, has Notice 


S ofa prior Title, ſuch Notice ſhall not affen his Client, tho' Notice before, or in another Tranſic- 


tion, ſhall. 2 Vern. 574. — Bur in the Caſe of *Fitzrerald and Lord Fauconberpe it was determined in the 


' Houle of Lords, 4 Gee. 2. that Notice to a Counſel ſhould in no Caſe affett his Client. 


But as the Inconveniency would be very great, if a Counſel, Oc. were 1 Vert. 197. 
not at all to be made uſe of as Witneſſes, for by this Means every ſuch Shin. 424 


Perſon's Evidence niay be taken off by giving him a Fee; ſo the Courts 


have come to this Mean, ©/z. upon every Queſtion, to ask him if he 


knew it of his own Knowledge, or from his Client, Cc. for tho' the Oath 


is General, to {wear the whole Truth; yet the Intention thercof, and of 
the Law, is only, that he ſhould declare what he knew of his own Know- 


edge, and not to revcal what he was intruſted with by his Client. 


4 Ahether Plaintiffs oz Defendants in the Cauſe may 


be Witneſſes, 


In an Action of Treſpaſs againſt ſeveral Perſons, one of them, whom but for chi 


the Plaintiff deſigned to make uſe of as a Witneſs, was by Miſtake made * 4 


ah 5155 1 
a Defendant, and on Motion the Court gave him Leave to omit him, Sas 34. 


and have his Name ſtruck out of the Record, tho' after Iſſue joined, in 2 Rol. Abr. 
order to have the Benefit of his Teſtimony. 5 g 

TOE | FO p | | I id. 237. 
According to the Law and Practice in the Courts of Equity, Defen- 2 Chas. Ca. 
dants in a Cauſe may be Witneſſes, for they are forced into the Cauſe; 214. 
and if their being made Parties ſhould abſolutely invalidate their Teſti- Vern. 230. 


mony, it would be in the Power of any one who had a Mind to oppreſs 


another, to deprive him of his Defence, by making the moſt material 


| Witneſſes Defendants in the Suit; and therefore any of the Defendants 


to a Suit may be examined as Witneſſes, ſaving juſt Exceptions to their 


But Plaintiffs cannot examine each other as Witneſſes in the Cauſe; 1 Vern. 255. 
becauſe if the Cauſe miſcarries, the Plaintiffs will be liable to Coſts, and Abr. Ex 225 
therefore their Swearing is to exempt themſelves. | 
And the Practice is, that if a Plaintiff wants to examine a Defendant 
28 a Witneſs, he muſt obtain an order by Motion or Petition for that 
J urpoſe ; this Order is of Courſe, and muſt be ſerved on the adverſe 
Party's Clerk in Court; alſo the Defendant may obtain the like Order 
© examine a Co-Defendant as a Witneſs for him; but all theſe Orders 
e upon Suggeſtion, that the Defendant is not concerned in Point of 
ntereſt in the Matters in Queſtion, and they are never granted but with 
a Clauſe of (Saving juſt Exceptions to the other Side); and this muſt be 
made 


— 40 ere — — 


Eypidence. 


* FAY ——_— 


(4) 2 Zack. 
P. C. 432. 


made at the Hearing of the Cauſe; and this Order for examining à De. 


tendant muſt be produced at the Commiſſion-Office, or in the Examiner: 
when the Defendant attends to be examined, without which he canny 
be examined; for it is by Virtue of that Order, and the Authority gi. 
ven them by the Court, that impowers them to examine him, aid the; 
cannot do it otherwiſe. _ ob | en 


;. Chether an Accomplice in a Crime may be a Mitnetz 
coũꝛ of againſt his Companion. 


As to this, the following Particulats are laid down as Law by Mr. Sr. 


jcant (a) Hawkins : rſt, That it hath been long ſettled, that it is 1 


Exception againſt a Witneſs, that he hath confeſſed himſelf guilty of the 
ſame Crime, if he hath not been indicted for it; for if no Accomplics 


were to be admitted as Witneſſes, it would be generally impoſſible to fad 


Evidence to convict the greateſt Offenders. 


Allo it hath been often ruled, That Accomplices, who are indicted, a 


Zood Witneſſes for the King, until they be convicted. 


Alfo it hath been adjudged, that ſuch of the Defendants in an Infr. 


mation, againſt whom no Evidence is given, may be Witneſſes for the 


tes, 


l hath its been adjudged, that where A. B. and C. are ſued in three 


ſeveral Actions on the Starute, for a ſuppoſed Perjury in their Evidence 


concerning the ſame Thing, they may be good Witnefles in ſuch Actions 
for-one-another,/ 79 e : £ 


p Hamuh P, 
432. and ſe- 

veral Autho- 
rities there 
cited, and 
vide Shin, 


57 3-9. 


2 Hack. P. C. 
43: 


6. How far a Perſon is difabled from being a TUitneſs 
n Reſpect of his Having been attainted oz convicted ofa 
Crime. OS ks 55 


It ſeems now agreed, that a Conviction, and therefore 2 fortia an | 


Attainder or Judgment of Treafon, Felony, Piracy, Præmunire, or Pet. 
jury, or of Forgery on 5 Eliz. and alſo a Judgment in Attaint for gt. 
ving a falſe Verdict, or in Conſpiracy at the Suit of the King, and allo 


judgment for any Crime whatſoever to ſtand in the Pillory, or to be 


whipped or branded, being in a Court which had a Juriſdiction, are 
good Caules of Exception againſt a Witneſs, while they continue in Force 
But no ſuch Conviction or Judgment can be made uſe of to this Put 


poſe, unleſs the Record be actually produced in Court; alſo it is a ge- 


neral Rule, that a Witneſs ſhall not be asked any Queſtion, the an. 


ſwering to which might oblige him to accuſe himſelf of a Crime, and 
that his Credit is to be impeached only by general Accounts of his Cha 


racter and Reputation, and not by Proofs of particular Crimes whercd 


| 2 H. k. P. £2: 
433 


2 Hawk, P. C. 
433. 


he never was convicted. 
It is allo agreed, that Outlawry in a Perſonal Action is not à good 


Exception againſt a. Witneſs, as it is againſt a Juror; and that a Peri! 


convicted of Felony, who is admitted to his Clergy and burnt in the 
Hand, is thereby re-enabled to be a Witneſs. _ 

Alſo it ſeems agreed, that the King's Pardon of Treaſon or Felom. 
after a Conviction or Attainder, reſtores the Party to his Credit; and" 
is holden by Chief Juſtice Holt, that the King's Pardon will remote! 
Man's Difability to be a Witneſs in all Caſes whatſoever, wherein t 
only the Conſequence of the Conviction or Judgment againſt him, 4b. 
not an expreſs Part of the Judgment, as it is in Conſpiracy at the Ss 
of the King, and in Perjury on the Statute, 


T: 


4 


12 


Evidence. 289 


It hath been ruled, that a Conviction of Perjury doth not diſable a 2 Ha 2 '7, 
Man from making an Affidavit in Relation to the Irregularity of a Judg- 453. 


2 WY as * —_ — — 


ment. 


— 


— 


(3) How far à Perſon is diſabled from being a 
Witneſs, in Reſpect of his being intereſted 
in the Succeſs of the Cauſe. 


| I! has been always (a) held a ſacred and inviolable Rule of Evidence C. Li. 6. 


. i , 4 ; | . 1 Cid. 257: 
in all Caſes (() whatſoever, not to admit the Teſtimony of a Wit— (4) And this”. 


: neſs, who is either to be a Gainer or Loſer by the Event of the Cauſe, Rule has 
| whether ſuch Advantage be direct or immediate, or conſequential only. been ſoſtrit- 


ly adhered 


: *y that it is ſaid, that though a Witneſs is examined an Hour together; yet if in any Part of his 


Evidence it appears, that he was a Party intereſted, the Court will direct the Jury, that he is no 
© Witneſs, nor his Evidence to be regarded. 2 Vern. 463. — But if a Witneſs, who lies under an Ob— 


BY Right being intire, his Swearing tends to intitle himſelf. 


th 


Lemons to . for which he brought his Action, and a Mariner was al- 


| jeRion of this Kind, be eroſs- examined by the adverſe Party; this makes him a good Witneſs, and 
his Credit muſt be left with the Jury. 1 Vern. 254. (6) That he who is Bail for another cannot be & 


Witneſs for him without Conſent. 2 Hawk. P. C. 433. 


From this General Rule ſeveral Doubts and Difficulties have aroſe 2 Hawk. P.C. 
with Regard to thoſe Caſes where the Party may be ſaid to have an In- 433% 
rereſt, and from the extream Difficulty attending certain particular Caſes, 
which ſeem in ſeveral Inſtances to leave this Matter very unſettled, and 
which can only be learned from the Nature and Circumſtances of the 
Caſes themſelves. _ F ; | 85 | 

Therefore it has been held, that an Heir apparent may be a Witneſs 1 Salt. 283. 
concerning the (c) Title of the Land, for the Heirſhip of the Heir is a ruled by 
meer Contingency ; but if there be Tenant in Tail, Remainder in Tail, 7 Ch. Ju, 
he in Remainder cannot be a Witneſs concerning the Title of thoſe ek * 
Lands; for he hath an Eſtate, ſuch as it is. ol the Plain⸗ 
| : | . 5 e 
the Inheritance, was admitted to prove the Leaſe in Ejectment. Style 482. 

It ſeems to be agreed, that one Commoner cannot be a Witneſs to Skin. 174. 
prove the Right of Common in an Action brought by another; for the = 


So where the Maſter of a Ship brought. an Action againſt the Cuſtom- Sin 154. 


| . bouſe Officers, for refuſing to clear his Ship and redeliver his Cockets; Sandi verſus 
| and it was held, that the Owners of the Goods on board could not be ad- 7 Cue. 
| mitted as Witneſſes to prove him Maſter, c. for that they were all con— louſe Officers. 


cerned in (4) one Bottom, and in one Adventure, | (d) Bur one 


Mariner 


* may be admitted as a Witneſs to prove Wages due to another, for there the Contracts are ſeyeral. 
.. 174. ſeems to be admitted. : WH | 


In an Action acainſt the Maſter of a Ship, for fo negligently managing Salk. 487. 
e Ship, that it run over the Plaintiff's Barge; it was held, that the ruled by Hels 
Fos could not be a Witneſs, becauſe he was anſwerable, if faulty es ns 


Steering, to the Maſter. 


The Maſter of a Ship took a Prize, and diſpoſed of 100 Cheſts of S 493. 
Yd to be ſworn as a Witneſs, tho? it appeared, that by the Admiralty 

aw he was to have a Share of the Prize; for the Maſter is accountable 

: the Mariners for their Share, which they ſhall recover from him, whe- 

der he recovers in this Action or not. NC 

Vol. II. 4 E Tr 


R —— 


Mc * ects 


ide 2 Vern: 317. Where it is ſaid, that the Minuteneſs of the Intereſt is no Obje& 
therefore where the Party is concerned in Intereſt, tho! never ſo ſmall, he cannot be a 
wide 1 Vent. 351. (d) Where a Witneſs hath a Legacy by the Will, by a Releaſe of the Lege 


9 


It ſeems agreed clearly, that a Legatee in a Will cannot be a 


— 


— 


Wine, 


Hard. 331. to (a) prove the (Y) Will, becauſe be is (c) preſumed to be pati A 1 


2 Salk. 691. Swearing for his own (d) Intereſt. 
(a) But he 


may be a Witneſs againſt the Will, for when he ſwears againſt the Will, he ſwears againſt his g 
Intereſt, and is therefore the ſtrongeſt Witneſs. 2 Salk. 691. — So Freemen of a Cor ; 


prove u Deed or other Thing which has no Relation to the Will. Style 370. —So if the pa 
one of his Pariſhioners for Tithes, who pleads a Modus, the other Pariſhioners, tho' they 


Witneſſes as tg the Cuſtom, yet they may well be Witneſſes as to the Value of the lhe x (e) Buy 
the Legacy be fo inconſiderable, as that he cannot be preſumed to be biaſſed by it; as i 


private Perſon, or 51. to a Nobleman, it is ſaid that he may be a Witneſs for the Will. 1 Vern, 
ion, and thy 
With, e 
though at the Trial, he becomes diſintereſted, and ſo is a good Witneſs. 1 Sid. 31 5. — 80 a But. 
rupt, who has aſſigned and releaſed all his Eſtate and Right io the Aſſignees, may be examined , 


Wirneſs for them. 2 Vern. 637. 


Carth. 514. So if 7. deviſes Lands to A. and the Will is ſigned, ſealed ai | 


Hiliard and publiſhed in the Preſence of the ſaid A. and B. and C. who atteſted th 


Fennings, vide J. 


Tit. Wat, lame; yet this is no good Will to paſs thoſe Lands; for the Statute i 


Frauds requires Three or more competent W itneſſes, which A. cannot be 
being concerned in Intereſt as Deviſee of the Lands, and therefore ng 
credible Witneſs. | | 


| 1 Mod. 107. 


Children of hath not the Surpluſage given to him by the Will, may be a W.Iitnels for 
an Inteftare the Will. © 2 ff | Y 5, . 
cannot, by 1 | error re IHE F „ 
Reaſon of their Intereſt, under the Statute of Diſtributions, be Witneſſes in any Thing relating io de 


Inteſtate's Eſtate. Skin. 223. 


2 Kal. 4%. neſs upon an Information for the Uſury (unleſs he hath paid the Maw) 
990 | 


Raya 2945) whether ſuch Information be brought by himſelf or any other; for; 


Co. Lit. 6 b. He, who borrows N upon an uſurious Contract, cannot be a lit 


433-5 © of ſelf,” by proving a Matter which may avoid his own Contract. 


1 Salk. 283, Hence alſo it hath been held, that he, who by a Slight has ben impo· | 


* . ſed upon to ſet his Hand to a Note for more Money than he intended, 


ow as. 0 good Witneſs on an Information for the Cheat; becauſe a Convictn 
which ſeem when ſued, upon it, as a Motive to influence the Jury, which eannet ut 
contrary. be prevented, tho' in Law it be no Rvidencde. 

1 Salle 283. Alſo it ſeems generally agreed, that he, whoſe Preperty may be pre 
(F) Andif diced by a (/) Forgery, is no Evidence to prove it on an Indictment! 
it be a For- Information. 5 5 „„ 

gery within 


% 


5 Eliz, a farther Reaſon is given in 2 Hawk. P. C. 433. why ſuch Perſon cannot be an Evidence, "A 


cauſe he may have an Action on the Statute, 


2 Nel. Al, So upon this Reaſon it hath been adjudged, that he, againſt whom! 


n Verdict is given, cannot be a Witneſs to prove Perjury in the Evident 
lame Fot F Te | "1 | | | | 


is taken for granted. 1 Sia. 237. 1 Keb. 836. & vide 1 Salk. 283. 


1 Sid. 211, 


231. 


1 Salk. 286. and admitted an Evidence, and his Credit left to the Jury. 
MT Orme > Neg an eee II 


Statute of Nobberies, a Man ſwears himſelf, becauſe there can be no other Wirneſs. 3 Mod. 114 - | 2 
per Curt. ] As in an Indictment, fqr à Battery, Ec, 2 Hawk. P. C. 433. — Where a Perſon reſe cz 


. = + 


py * : : | jd l 
was admitted a Witneſs for the Perſon againſt whom an Action was brought for the Reſcue a" 


Credit left with the Jury. 6 Ad. 211. 


2 5 | 


a a . | X g poration Werg N 
allowed Witneſſes againſt the Corporation. 2 Show. 146. (b) Vet he may be examined as a wWitnehy Þþ 


7 ſon ſvg; 


It is ſaid by Hale Ch. Juſt. that he knew it to have been adjudged, N 
(e) That the that an Executor in a Cauſe (e) concerning the Teſtator's Eſtare, if he 


mr 1 
2 Hawk. Þ C. fuch Caſe a Man might be a Witneſs, he would in effect ſwear for hin 


Vet notwithſtanding theſe Cafes and the Force of theſe Reaſons, tit 
are ſeveral Inſtances, where, in Caſes of (g) Neceſſity, a Perſon to who! 
N.. 384. (5) Damage an Indictment or Information concludes, has been allo" 
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2 prove this Deviſe. 


x where the Party * 


* 


th „* —_— 


Evidence. 291 


It the Warden of the Feet ſuffers a voluntary Eſcape, and an Inqui- 2 Salk. 69a. 
fron, by Virtue of a Special Commiſſion iſſuing out of Chancery, is ta- 2% Xing and 


* ken thereof, which he traverſes, the Ferſon eſcaping, tho' he gave a Hei. 


Bond to be a true Priſoner, is a good Witneſs to prove the Eſcape; for 
this does not make the Bond void, as a Conviction on the Statute of Uſu- 
ry does; beſides, this is a Matter privately tranſacted between the Party 
and Officer, of which there can be no other Evidence. 
Upon this Rule, that an intereſted Perſon cannot be a competent Wit- 

neſs, it has been often doubted, how far (a) Freemen of a. Corporation, (iy Where 
the Inhabitants of a Hundred or Pariſh, ſhould be admitted as Witneſſes chere has 
in Matters which concern thoſe Places; and here it is (/) ſaid, chat no been a Du. 
General Rule can be laid down, bur that every Caſe muſt ſtand upon its Püle betveen 
own particular (c) Circumſtances, vi. Whether the Intereit be of that tas rig 
Nature, or ſo conſiderable as by Preſumption to produce Partiality in the $1. 192. 
\Witneſles. 5 N | (b) By Scrozgs 

EL : ET . | | Chief Juſt. 
+ Lev. 231. (e) Where the Party releaſed all his Right to the Corporation, and this made them good 
Witnefſes. 2 Jon. 116. 2 Lev. 236. | 

9 


> Hence in an Information in Nature of a Q#o I arranto, for taking 1 d. 2 Lev. 231. 


er Chaldron for all Sea-Coals brought to London, where the Defendants Jie Rhe ve 
vreſcribed for the Duty, upon which Iſſue was taken and tried at the 1nd“ 9 
Bar, it was held, that the Freemen of London were good Witneſſes to | 
prove the Preſcription, tho' the Mayor, Sc. have the whole Profit of 
this Toll, which is for the Benefit of the Corporation, of which all the 
Citizens and Freemen are Members; for it cannot be preſumed, that tor 
an Advantage ſo ſmall and ſo remote, they would be partial and perjure 
themſelves. | | %% 

So in the Caſe of the City of London, concerning the Duty of Water- 1 Vent. 351. 
bailage, where the Mayor and Commonalty brought an Hndebitatus Aſe in 1 Vern. 
ſumpſit againſt A. B. for 51. for ſo much due to them for divers Tons of 25+ it is 
Wine brought from beyond the Seas to the Port of London, at 4 f. per "on oe 
Ton; and ſome Preemen being produced as Witneſſes, it was objected, Protein of 
that the Commonalty of London comprehending all the Freemen, this a Corpora- 
made them intcreſted in the Succeſs of the Cauſe; but it was held by tion Cannot 


| > three Judges againſt one, that ſo ſmall and remote an Intereſt did not be Witneſles. 


and this Caſe 
is there eu 
ted, as a 

; 9 58 . „ Caſe in 
wich ſuch Evidence was reje ccd, and is ſaid to be reſolved. 2 Vern, 317. 


diſable them from being competent Witneſſes, yet they were laid aſide 
by Conſent. N N . 


At a Trial at Bar concerning Boundaries of Lands; the Parſon of the Eueſt. 653. 
ene Pariſh, the Land lying in two Pariſhes, was refuſed, becauſe he Lerd ar 
mipht enlarge his own Pariſh, and by Conſequence the Tithes; but one, 7 ofa 
who about ſeven Years before had taken the Profits, under the Title ol jon. 9 — 
one of the Parties, was received a Witneſs, becauſe now he might plead 

the Statute of Limitations. = 


It is ſaid in 2 Sig. to have been ruled on Evidence at a Trial at Bar, 2 Si. 109 


r 


| > that if a Remainder after an Eſtate for Life be limited to the Miniſter Townſend 


aud Church-wardens of a certain Pariſh, for the Uſe and Benefit of the 2 
Poor of the Pariſh, (4 that any of the Pariſhioners may be Witneſſes to (a) Bur in 
2 | Sg | 2 Vern. 517. 
$ 0:9; | 7 N | | where the 
5 Region related to the Loſs and Miſapplicarion of a Sum of Money given for the Benefit of the Pa- 
riſhiopers, it was neld, that an Inhabitant of the Pariſh could not be a Witneſs ; and that the Calcs 
as concerned in Intereſt, though never ſo ſmall, have always prevailed. 


| In 
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Pay 


1 Vent. 351, In an Action againſt the Hundred, upon the Statute of Minton, an 
admitted. Hundredor (a) cannot be a Witneſs, „ 

(a) | Mod. 7 3. "I 5 3 ; k 
S. P. tho' he be Poor, and pays no Taxes nor Pariſh- Duties; for when the Money recovered of the 
Hundred comes to be levied, he may then be worth ſomething ; but Servants, and thoſe who receiqg 
Alms, may be Witneſſes. 2 Keb. 73. S. P. . 


dci. On an Indictment againſt the County for not repairing (5) a Bridge, 
) if there it has been doubted, whether an Inhabitant of the County could be: 


hem Diſpute Witneſs. 


between two 80 f 3 i 5 | 
Pariſhes, which of them ſhall repair a certain Highway, the Inhabitants of neither of the Pariſi, 
can be Witnefles. 4 Mod. 48, 49. | 


But now by the r An. cap. 18. reciting, That whereas many private 
Perſons, or Bodies Politick or Corporate, are of Right obliged to re. 
pair decayed Bridges, and the Highways thereunto adjoining ; but be. 
cauſe the Inhabitants of the County, Riding or Diviſion, in which ſuch de. 
cayed Bridge or Highways lie, have not been allowed upon Informations 
or Indictments brought againſt ſuch Perſon or Perſons, Bodies Politick or 
Corporate, for not Repairing ſuch decayed Bridges and the Highway 
thereunto adjoining, by the Judges before whom ſuch Information or ln. 
dictment is to be tried, to be legal Witneſſes; © it is enacted, That in 
ce all Informations or Indictments to be brought and tried in any of her 
« Majeſty's Courts of Record at Weſtminſter, or at the Aſſizes or Quar- 
ter- Seſſions of the Peace, the Evidence of the Inhabitants, being cre- 
ce dible Perſons, or any of them of the Town, Corporation, County, 
Riding or Diviſion, in which ſuch decayed Bridges or Highway lies 
„ ſhall be taken and admitted in all ſuch Caſes in the Courts aforeſaid. 
And by the 3 & 4 V. 3. cap. 11. © In all Actions to be brought in 
ce the Courts of Meſtminſter, or at the Aſſiſes, for Money miſ-ſpent by 
% Church-wardens, the Evidence of the Pariſhioners, other than ſuch u 
c receive Alms, ſhall be taken and admitted. 1 1 


kin. 586. On this Rule, that an intereſted Perſon cannot be a Witneſs, the 


Time and Manner of a Witneſs's becoming intereſted ſeems alſo mate- 
rial; and therefore it has been held, that it is no good Exception apainſt a 
Witneſs, that he hath a Promiſe of a Reward, on Condition of giving 
his Evidence, eſpecially unleſs ſuch Reward be promiſed by the Perſon 
for whoſe Benefit he is to ſwear, and by Way of Contract for giving 
ſuch and ſuch particular Evidence; alſo it hath been held, that a Wit- 
neſs's laying a Wager about the Succeſs of the Cauſe, is no Objection a. 
gainſt his being ſworn as a Witneſs, for the Party hath an Intereſt in bi 
Teſtimony, which to deprive him of by his own Act would be un 
reaſonable. ER 


- 244: +4; - Hence it hath been held, that on a Scire facias againſt the King's Fr 


So ruled at a tentee, a Perſon, who has a Promiſe of being made a Deputy, may be 3 
Trial at Bar Wirneſs. | \ | | | | 
by three”. --. | | 


Judges againſt Twiſden, who held, that it was like a Man's Promiſing another, that, if he recoyered 


the Lands, he ſhould have a Leaſe of them, which, he ſaid, dilabled him from being a Witneſs. 


3 Lev. 152, But it has been held, that if ſeveral Perſons. lay Wagers at a Horſe 


153. Reſcous 25 | , F ; 3 & | Tone? 
and mri: Race, Cc. and an Action is brought againſt one of them for the Mont) 


adjudged, loſt, that a Better on the ſame Side cannot be a Witneſs for him who 
and Joes loſt ; but if ſuch Perſon acknowledges that he loſt the Wager, and pa) 
Ch. Juſt. the Money, he may be a Witnels. „ 
held, that | ; | | | 

laying a Wager, or being a Better, did not deſtroy the Teſtimony of the Witneſs, but went only 
the Credit of it. | | — Manna | 


7 699. It has been held in Chancery, that if a Perſon is examined as a MI. 
7. 


2 


EI. 224 neſs, who is no Ways concerned in Intereſt, and afterwards he bens 
| e. 


Evidence. EE, 293 


—— 


Heir at Law, and thereby intereſted in the Matter, that notwithſtand- : 
ing his Depoſitions, when thus dib intereſted, may be read, even (a) at a fr Io 
[rial at Law; and that it was Ike the Caſe, where the only ſurviving C, on 

Witneſs to a Deed becomes the Party intereſted, or where a Witneſs to an Ie di. 
| a Deed becomes blind, in which Caſes his Hand may be proved at Law, cated out ot | 


| Chancery, 

the Judges refuſed to have ſuch Depoſitions read, becauſe the Witneſs was ſtill living. Abr. Ig. 2244. 
but in 2 Vern. 699. ſuch Depoſitions were read in Chancery, and there ſaid, that the Reaſon of re- 
j"cting ſuch Evidence at Law was, becauſe it was againſt the Rule, viz. that where the Witneſs is 


living, and might be produced at the Trial, the Depoſition of ſuch Witnels cannot be read, 
18 FOE | | 


* 


A Witneſs was examined whilſt ſhe was intereſted, before the Hearing; 2 Vern. 472. 
and the Cauſe being heard and decreed to an Account, ſhe was re-exa- 11 wa 
| mined after the Hearing, before the Maſter, on the Account, baving firſt 
releaſed her Intereſt ; and it was objected, that ſhe ought not be read, 

for having been examined whilſt intereſted, and her Depoſitions publiſh- 
cd, ſhe was thereby engaged, and almoſt under a Neceſſity of ſtanding 
to what ſhe had before ſworn, and could not be free to retract or contra- 
dict it; but the Lord Keeper over-ruled the Objection. 5 
It is no good Exception againſt a Witneſs, that he has a Maintenance 2 Hawk. 
from the King or other Perſon, for every one may maintain his own P. C. 434. 
= Witneſſes ; nor is it any Exception againſt a Witneſs, that he has recei- 
Leda Reward for having made a Diſcovery of the Crime to be proved a- 


© gainſt the Priſoner, nor that he hath, the Promiſe of a Pardon on Condi- 
dona of giving his Evidence. | | 


a 
1 4 * * 
— — N 


(O) Ok the Number of Witneſſes required in 


T is holden by my Lord Chief Juſtice Holt, that at Common Law it Carth. 144, 
1 was not neceſſary in any Caſe, that a Proof of Matter of Fact ſhould 
be made by more than one Witneſs, and that the ſingle Teſtimony of 
one credible Witneſs was ſufficient to prove any Fact, and that the Au- 


thorities cited by my Lord (7) Coke do not warrant the Opinion found- 


(b)Co. Lit. G. a. 
ed on them. 


where my 


| | 1 | Lord Coke 
ſays, that when a Trial is by Witneſſes, as of the Challenge of a Juror, or Summons of a Tenanr, 


the Affirmative ought to be proved by Two or more Witneſſes; but when the Trial is by Verdict, 
there the Judgment is not given upon Witneſſes, or other Kind of Evidence, but upon the Verdict; 
15 and upon ſuch Evidence as is given to the Jury they give their Verdict. | 


But the Civil Law requires two Witneſſes to prove a Fact; and there- 1 Sow. 158. 


Jore it has been holden, that if the Spiritual Court, which -proceeds ac- a ago 
l cording to the Civil and Canon Law, refuſes, where a Temporal Matter 4 Med. 85 
f | 35 pleaded in Bar of an Eccleſiaſtical Demand, to admit the Evidence of 2 Salk. 547. 
| one Witneſs, they ſhall be prohibited; as where an Executor proves Pay- 
Hort- ment of a Legacy by one Witneſs, Ge. | 5 
Money . Hence it hath been eſtabliſhed as a fundamental Rule in the Courts of 1 Vern. 161. 
m who knee that a Decree cannot be made on the Teſtimony of one ſingle 3 Clan. Ca. 


df . 15 3 againſt the flat and poſitive Denial of a Fact by the Defendant's **3: 
10 pa) An 


ulcer; (c) becauſe the Oath of the Party is ever looked upon in Equi- (c) If an Ex- 
7 tO be as good as the Oath of a ſingle Perſon. 


marries | | oP Ee first husband 
Hire Log and a Bill is exhibired againſt them to diſcover a Truſt, and they in their Anſwers 
10 


only b Natter, the Wife confeſſing what the Husband denies, and what the Plaintiff can prove 
Aman > imeſe⸗ the Plaintiff can have no Relief; for one Witneſs is not ſufficient againſt the 
eee and the Wife's Confeſſion will not avail, for ſhe can be no Witneſs againſt her 


= .. Chan, Ca. 39, 
H Vol. II. 4 F Yet 


ecutrix to a 


it ſhe be © the ſaid Proceſs, having not a lawful and reaſonable Let or Imped- 


_ ance he will pay him all further reaſonable Charges; this is ſufficient. Cro. Car. 522, 540. Wand!, 


3 ; LOND ; 5 Fog 3 ou 09s . : IIs” WE IIEr + tai — . 
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Vide 2 Vern, Yet Caſes may, and do often fall out, that the Court may ground! 

554. Decree upon the Oath of a ſingle Witneſs, attended with other Cireum. 


Abr. Eg. 229: ſtances to corroborate it; as where the Anſwer of the Party appears t, 
be notoriouſly falſified, by which Means it comes to loſe that Cres; 
Which otherwiſe it would and ought juſtly to have. 5 — | 
But for this Alſo by ſeveral Acts of Parliament, a certain Number of Witneſſe 
vide Head of js required, as by the 29 Car. 2. cap. 3. „ That all Deviſes of Land. 
Mads « ſhall be atteſted and ſubſcribed in the Preſence of the 'Teſtator, b 
ec three or four credible Witneſſes, or elſe ſhall be void. | 
By the 7 V, 3. it is enacted, © That no Perſon ſhall be indie 
c tried, or attainted for High Treaſon, but upon the Oaths of two by. 
c ful Witneſſes, either both of them to the ſame Overt-Act, or one « 
« them to one, and the other of them to another Overt-Act of the 

(a) There © (a) ſame Treaſon. | | | 


muſt be one 3 + 
Witneſs to one, and another Witneſs to another Overt-Act of the ſame Species of Treaſon, or at lei 


one Witneſs to an Overt- Act, and another to a material Circumſtance to prove it. 2 Hawk. P. (41, 
but for this vide Tit. Treaſon. 1 | | 


l a 
- 1 


9 
n 0 ny 


0) Of compelling a Witneſs to appear and 


:3 I. 6. 6. 4. TT his held to be Maintenance for a Perſon officiouſly to give Evidence 
11 H. 6. 4. b. | in a Cauſe, without being call'd upon to do it; alſo if a Man, who 


Bro. Mainte- © - . . A . : 
3 * 4 is not /ubpena'd, happens to be in Court during a Trial, he ſhall nat be 


2 Kol. Aby. forced to be ſworn againſt his Will; but if he conſents, the Want of 


118. Subpæna is not material; alſo in certain Caſes, the Court will in Diſcte 
5 tion wait till a Subpzna can be procured, 5 

630 3 From hence it follows, that the Parties have (5) a Right to Proceſs v 

therefore bring in their Witneſſes, and to this Purpoſe it is enacted by 5 Ei | 


Witneſſes cap. 9. ſect. 12. That if any (c) Perſon or Perſons, upon whom a 


are privile- c Proceſs out of any of th ur withi 
© ood b &f P out y e Courts of Record within this Realm, 0 


& Wales, ſhall be (d) ſerved, to teſtify or depoſe concerning any Cauſe 


redeundo, for 


| which vide © or Matter depending in any of the ſame Courts, and having (o) ten- 


Tit. Privilege. dred unto him or them, according to his or their Countenance or Cal. 
3 een ſts ſuch (f) reaſonable Sums of Money for his or their Coſts anl 
des ah Charges, as having Regard to the Diſtance of the Places is neceſir] 
Statute, and “ to be allowed in that Behalf, do not appear according to the Tenor a 


ſerved with cc ment to the contrary, that then the Party in making Default to 10 


2 e and forfeit for every ſuch Offence ten Pounds, and to yield fuch fi. 


to appear, © ther Recompence to the Party (g) grieved, as by the Diſcretion 0! 
12 — 4 ce the Judge of the Court out of which the ſaid Proceſs ſhall be awari% 
ies again 188 | | | 

the Husband and Wife. Cro. Elix. 122. Havithlome and Harvy, adjudged 1 Fon. 430. S. C. and 8. P, ad 
judged. (d) A Delivery of a Ticket, containing the Subſtance of the Writ, is a 8388 Service Wil! 
in the Act. 5 Med. 355. Cro. Car. 540. S. P. for there being two, three or four Names of Wiinels!! 
one Writ, he cannot leave the Writ with every one of them; and to have ſeveral Writs for evelf 
Witneſs would be very chargeable to the Subject. (e) If a Feme Covert be the Perſon to app**'® 
a Witneſs, the Tender muſt be to her and not to her Husband. Cro. Eliz. 122. 1 Fon. 430 LK. 
(f) If the Party gives the Witneſs a Shilling, which he accepts, and promiſes, that on his Appen 


(g) In Cro. Eliz. 130. and the S. C. 1 Leon. 122. it is adjudged, that the Plaintiff need not {el for" 
any Special Damage which he had ſuſtained by the Negligence of the Defendant in not appearing b 
give Evidence, where the Action is brought for 101. only, and nor for any more Damages; but the 
contrary has ſince been reſolved in Cro. Car. 522, 540. Goodwin and Weſt, 1 Fon. 450. and 5 Mod 35 
Maddiſon and Shore, which was afirmed on a Writ of Error; for there muſt be a Party grieved, oth” 
wiſe there is no Cauſe of Forfeiture, and a particular Damage muſt be ſer forth, c. 


3 


ee 4.05 


out agairſt them of Courſe in any Caſe whatſoever. 


Evidence. 


£97. 


« according to the Loſs and Hindrance that the Party which procured 
« the ſaid Proceſs ſhall ſuſtain, by Reaſon of the Non-appearance of 
« the ſaid Witneſs or Witnefles ; the ſaid {everal Sums to be recovered 
« by the Party ſo grieved againſt the Offender or Offenders, by Action 
of Debt, Bill, Plaint, or Information, in any of the Queen's Majeſty's 
Courts of Record.” | 

If a Perſon, who can give Evidence againſt one who is accuſed of Fe- 


lony, refules to be bound to give Evidence, either at the General Gaol- 


Delivery, &c. the Juſtice of Peace may either commit to Priſon ſuch 
Perſon fo refuſing, or may bind him to his Good Behaviour, and to ap- 
pear at the next Gaol- delivery or Quarter-Seſſionns. 

Lord Preſton was committed by the Court of Quarter-Seſſions for refu- 


ſing to be ſworn to give Evidence to the Grand Jury on an Indict- 
ment of High Treaſon; he was brought by Haveas Corpus in B. R. and 


Holt Ch. Juſt. faid, it was a great Contempt, and that had he been 


£ 


there, he would have fined him, and committed him till he paid the 


Fine ; but being otherwiſe, he was bailed. 


Dalt, Juß X 


111. 


1 Salk, 278. 


It ſeems that by the Common Law, the Defendant, in capital Caſes, 3 


Perſons accuſed and indicted for any High Treaſon, whereby any Cor- 


ruption of Blood may enſue, ſhall have the like Proceſs of the Court, 
where they ſhall be tried, to compel their Witneſſes to appear for them at 
any Trial or Trials, as is uſually granted to compel W itnefles to appear 
| againſt them; and now ſince the Statute of 1 A. cap. 9. which ordains, 


that the Witneſſes for the Priſoner ſhall+ be ſworn, Proceſs may be taken 


| had no Right to any Procels againſt his Witneſſes, without a Special Or- P. C 433. 
der of the Court; but now by the 7 V. 3. cap. 3. it is enacted, that all 


On a Commiſſion iſſuing out of Chancery for the Examination of Wit- 


neſſes, there muſt be a Sub pœmna ad Teſtificandum taken out, directed to 
| the Witneſſes, and a Summons from two of the Commiſſioners of the 
Time and Place where they are to be examined ; and, if the Witneſs ſo 
ſuummoned and ſerved does not appear, the Court will grant an Attach- 
| | ment againſt him, unleſs he comes up at his own Expence to be examin- 
cd lefore the Examiner; or if he be ſummoned by the Commiſſioners - 
without a Subpena ad Teſtificandum, and do not appear, the Court will 
order ſuch Witneſs to attend at his own Expence, and to be examined - 
and if he diſobey ſuch Order, then an Attachment ſhall go againſt him. 


jp — 


— 


— 


And herein, 


-F (E) Of the Manner of giving Evidence : 


. Where the Eramination is in open Court, and therein 


of ſuch Queſtions as may be asked a Witneſs, 


HE Examination of Witneſſes vi va Voce, in open Court, is juſtly Hob. 325 


eſteemed one of the greateſt Excellences of our Law, not only from 


| | 7 the Awe and Reverence which the Solemnity of the Manner is ſuppoſed 


„ do Produce in the Witneſs, and the Regard which from thence he muſt 


| ; the Air and 


ave for Truth; but alſo from the Benefit of croſs-examining; as alſo 
Manner of giving Evidence often carry ſuch: Convictions 


re ith them; as will induce the Court and Jury to believe or reject what 


1 , 
the Witneſs has {worn. 


b ence it hath always been held as a ſettled Rule, That in. Caſes of 2 
c 


Alfo 


Haul. 


no Evidence is to be given againſt a Priſoner, but in his Preſence. P. C. 428. 
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Cro Elis 189. Alſo in a Civil Caſe, where the Jury withdrew to confer about ther Þ 
Metcalfe and Verdict, one of the Witneſſes, that was before ſworn on the Part of th, 
. Defendant, was called by the Jurors, and he recited again his Eviden, 
to them, and they gave their Verdict for the Detendant; and Con plan 
being made to the Judge of Aſſiſe of this Miſdemeanor, he examined the 
Jury, who confeſſed all the Matter, and that the Evidence was the faq 
Vein Rect that was given before & on alia nec diverſa; and this Mar, 
being returned upon the Poſtea, the Opinion of the Court was, that tj; 
Verdict was not good, and a Venire facias de novo. was awarded, 
Style Pra, Hut it is ſaid, that a Witneſs, who by Reaton of Sickneſs, extream 
Reg. 671.67. Age, or (a) other Cauſe, cannot come to a Trial, may, by Order of 
(a) In Cn, Court, be examined in the Country before any Judge of the Con: 
63. IC 15 ſuid, i 8 | 8 * ſti 1 8 
that Wit. where the Cauſe depends; and the TJeſtimony ſo taken ſhall be alloyge 
neſſes may to be given in Evidence at the Trial. l 5 
De nn,, , DiNe ti 1 3 5 „ 
before a Judge, by Leave of the Court, as well in Crimmal Cauſes as in Civil, where a ſuffcin; 
Reaſon appears to rReiCourrt, as going to Sea, c. and then'the other Side may croſs-examine then; 
but for this vide 1 Keb. 36, 249, 787. 2 Keb. 13. 15 5 


* 


2 4 (* 


2 Salk. 691. But if a Witnefs going to Sea be by Rule of Court examined um 

| Interrogatories before a. Judge, and the Trial come on before he is gone, 

his Depoſition ſhall not be read, but he muſt appear; for the Ruk nx 
made on Suppoſal of his Abſencde. e 

Every Perſon produced as a Witneſs muſt, before he gives his Hi 

dence; be {worn to depoſe the Truth, the whole Truth, and nothing but 

60 C10. Car, the Truth; this the Law required in all Caſes, 0 except on Indictment; 

ox: for capital Offences, where by (c) immemorial Practice, the Witneſſe 
2 * 147. againſt the King were not ſuffered to be ſworn. FT 3 

e Coke fate that he never read in any Statute, Antient Author, Book Caſe or Record, thitin 

Criminal Caſes the Party accuſed ſhould not have Witneſſes ſworn for him; and therefore that ther 

is not ſo much as Stintilla Furis againſt it. 3 Inſt. 79, — And in H. P. C. 264. it is ſaid, that there i 

no known Law againſt it. — But inlz2 Hawk P. C. 434. it being the conſtant Practice, not to fuftr 

witneſſes to be ſworn'againſt the King upon Indicments of Capital Crimes, the Judges preſumel it 

founded originally on ſome Statute, or other good Foundation, and were therefore tender of deparin; 

from the ſettled Practice. 8 ns 


But now by 1 Ann. cap. 9. it is enacted, © That every Perſon who 
<« ſhall be produced, or appear as a Witneſs on the Behalf of the Pri 
ce ſoner, before he or ſhe be admitted to depoſe, or give any Manner af 
« Evidence, ſhall firſt take an Oath to depoſe the Truth, the whole 
C Truth, and nothing but the Truth, in ſuch Manner as the Witneſſs 
„for the Queen are hy Law obliged to do; and, if convicted of an 
<« wilful Perjury in ſuch Evidence, ſhall ſuffer all the Puniſhments, Fe. 
ce nalties, Forfeitures and Diſabilities, which by any of the Laus and 
e Statutgs of this Realm are or may be inflicted upon Perſons convicts 
« of wilful Perjury. . „„ | 

| By the Practice of the Courts, if one be produced and ſworn for tte 
Plaintiff or Defendant, being once ſworn, the other may examine him 
to any Thing whatſoever, tho? it be the Solicitor of the Party who pie 
duces him; alſo either Party may, on Application to the Court, hie 
the Witneſs examined a-part, and out of the Hearing of the others. 

2 Hawk. P. C. It is a general Rule, that a Witneſs ſhall not be asked any Quelt 
435. the Anſwering to which might oblige him to accuſe himſelf of a Criſi 
Fareſt. 179. and that his Credit is to be impeached only by General Accounts 0! his 
Character and Reputation, and not by Proofs of particular Crit 

againſt which he cannot be preſumed prepared to defend himſelf. 
5 Mod. 359. If a Witneſs, when under Examination, through Surprize or Inadve” 
Tu. Fer tency, gives a wrong Anſwer to a Queſtion that is asked him, be” 
127 ways allowed to recollect himſelf, and that, which he affirms on due De“ 
beration, is to be taken for the Truth; alſo if he miſtakes the true d 
of the Queſtion, in ſuch a Manner as ſhews, that it is rather owing;“ 
3 | a 
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huis Weakneſs than Perverſeneſs, he cannot be puniſhed forgit as guilty of 
Perjury. | 


If a Perſon is produced as a Witneſs for the King, upon a Trial in an Ov. Fac. 120. 
luformation, and he is guilty of Perjury, he cannot be puniſhed for it on Pes Case. 


the 5 Elin. by Way of Indictment, which is the Suit of the King, and 
ſuch a one diicharged accordingly. 

If a Witneſs in giving Evidence reflects on the Character of another, 
or makes uſe of ſuch Words as are actionable ; yet this being in a judi- 
cial Way, he cannot be puniſhed for it, nor will an Action lie for ſuch 
\Words. | : . 


2. Of Examinations and Pzoofs in Chancery. 


1 Rol. Reb. 61. 


By the Civil and Canon Law it was abſolutely neceſſary, that there 


ſhould be a Citation taken out againſt rhe Defendant previous to the 


© Examination of Witneſſes; and the Reaſon is, that the Defendant, if 
cited, might either examine or object to their Credibility, or put ſuch 


croſs Interrogatories to them, as might bring out Circumſtances in his 
Favour, which he would not have an Opportunity to do, if he were not 
cited ; but it was not neceſſary for the Defendant to appear, becauſe the 
Citation is in his Favour, and he might renounce a Privilege introduced 
in his Favour. 5 8 5 | 
Hence it is, that in Chancery, after the Plaintiff has replied to the 
Defendant's Anſwer, before he proceeds to examine any Witneſſes, he 
muſt take out a Subpeznz againſt the Defendant to rejoin; but if the 


Plaintiff ſerves the Defendant with a Sybpezna to rejoin before he has filed 


a Replication, the Defendant appearing upon ſuch Subpzna ſhall have 
his Coſts taxed, becauſe the Plaintiff has not cloſed the Conteſt of the 
Anſwer before he ſerved the Subpana to rejoin. 3 


The Defendant being ſerved with a S$15pza to rejoin, the Plaintiff, of 


Courſe, upon producing an Affidavit thereof, is to have an Order for the 


Defendant to rejoin and join in Commiſſion in four Days, giving the 
Defendant's Solicitor Notice thereof; and the Plaintiff thereupon may, 
in eight Days afterwards, leaving his Commiſſioners Names at the Office, 
have, at his own Coſts, a Commiſſion ex parte directed to two of the 
Plaintiff's Commiſſioners, and two ſuch as the Officer ſhall think fit to 


oY | nomi nate, 


Allo it is uſual to apply by Petition or Motion, that a Subpana to re- 


Join return immediate may be awarded againſt the Defendant; and that 


Service thereof on the Defendant's Clerk may be deemed good Service 


of the Defendant; and to this is often added, eſpecially in a Country 
Cauſe, that the Defendant may join and ſtrike Commiſſioners Names 
ſometimes in four Days, ſometimes in a Week, that the Plaintiff may 
have a Commiſſion ex parte, directed to. his own Commiſſioners, and all 
this is of Courſe. Io | „„ 

But the more uſual Way is for each Party to name four Commiſſioners 
for the Examination of Witneſſes, and two a- piece are ſtruck out of each 
Side; and if a Defendant joins in a Commiſſion and names Commiſſio- 
ners, and yet afterwards refuſes to ſtrike, the Court, upon Petition, will 
ſtriße out ſuch Two of them as they pleaſe, and the Commiſſion ſhall g0 
to ſuch of the Four as are left ſtanding. CE 5 

But here it is neceſſary to obſerve, that there is an Office called the 
Lxaminer's Office, which extends it ſelf, and has a Right to examine all 
Witneſſes in Town, or within ten Miles of the Town, which is the Cir- 
cuit of the Court; and if any Commiſſion be made out, or Witneſſes 
examined within that Diſtrict, the Depoſitions taken by Commiſſion 
will, upon Complaint, be ſuppreſſed, 
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which is ſeldom denied on Motion. 


Commiſſion will ſtand committed for a Misbehaviour, and Breach of the 
known Duty of his Office. 

When Interrogatories are filed in the Examiner's Office, the Witned, 
is carried to the Seat of the Examiner, and a Note in Writing is there 
taken of his Name and Place of Abode, to the End che other Side m. 
croſs-examine, if they think fit, and to prevent the Perſonating of any 
Witneſs, he is conſtantly carried in Perſon, and ſhewed at the Seat of the 
adverſe Party's Clerk in Chancery; this being done, he returns back 90 


the Examiner's Office, and is there examined. 


If Interrogatories are filed for his Croſs-Examination, the Party ub 
produces him to ſtay or return, and attend to be examined; but if no ſuch 
Interrogatories are filed, or he is not demanded to be croſs-exam.ned x 
the ſame Time when he is under Examination; and if he goes away abou 


his Buſineſs, the Party, who intends to croſs-examine him, muſt get hin 


examined as well as he can; and the adverſe Party is not in that Caf 
bound to produce him over again, to attend to be croſs-examined, fine 
it was the Party's Fault he had not his Interrogatories ready to hate 


croſs- examined him whilſt he was under his former Examination. 


If the Examiner is ſerved with an Order whereby Publication is to pa 
on ſuch a Day, he cannot afterwards examine any Witneſſes, tho! it of. 
ten falls out, that three or four Witneſſes have been before that Time 
{worn to the Interrogatories, but have not attended to be examined; in 
this Caſe the Party cannot examine them without Leave of the Court, 

If a Witneſs is duly ſapæna'd to attend and be examined, and he t. 
fuſes to attend, then, upon a Certificate from the Examiner, that Inter. 
rogatories are filed, and the Witneſs hath not attended to be examined, 
he ſhall ſtand committed, unleſs he attends and is examined in four Dis 
after Notice; and this is ſometimes allowed as a good Cauſe for the en- 
larging Publication or putting off the Cauſe ; but where Publication is 


actually paſſed, and Depoſitions are delivered out, if the Party moves for 


enlarging Publication, he muſt offer good Reaſons, by Affidavit of ſome 


material Witneſſes which he hath to examine, and the Reaſons why 


they could not attend and be examined before Publication paſſed. 
And in this Caſe the Plaintiff or Defendant, as the Caſe falls out, 


muſt make Oath, and ſo muſt his Clerk or Solicitor, that they have ne- 


ther ſeen, heard, read, or been informed of any of the Contents of tit 
Depoſitions taken in that Cauſe, nor will they ſee, hear, read, or be in- 
formed of the ſame, till Publication is duly paſſed in the Cauſe; and u- 


on ſuch an Affidavit it is uſual for the Court to enlarge Publication, and 


give the Party an Opportunity to examine his Witneſſes; but he is to be 
limited to a Time, and ſo as not to be put off the Hearing of the Cauſe; 
tor otherwiſe it would be hard to put the Defendant to hear his Cafe 
without Proof. 

If the Party examines ſome Witneſſes in Town, and others by Com- 
miſſion, he is not obliged to exhibit or file his whole Set of Interrogatorits 
in the Examiner's Office; he only files ſuch and ſuch alone as he hath cc 
caſion to examine in Town; for if this were otherwiſe, it would put tb: 


Plaintiff to a double Expence of paying for Copies of the whole Intetto. 


gatories twice over. 

Here alſo we muſt obſerve, that antiently the Examination was betore 
a Judge of the Court, who was to conſider whether the Witneſs anſ{wer- 
ed readily, or whether he brought a Story formed to the Judge; te 
Examination in Chancery was originally before the Maſter of the Rolb 


who was one of the Judges of the Court; and therefore it ſhould i 
that the Examination might be upon the Bill without Interrogatol“ 


drawn and framed, as the Examination with the Canoniſts may be upon 
the Libellus Articulatus; but afterwards the Maſter of the Rolls bat 
3 ; : > 
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left the Examination of the Witneſſes to his Clerks, as the Barons of the 
Exchequer did to theirs, from thence- forward the Judge did not, but the 
Counſel for the Party, whoſe Witneſſes were to be examined, framed 
| the lnterrogatories upon which the Clerks examined 3 and ſo from thence- 
| forward it became the Practice to ſend the Commiſſion to the Commif- 
| Loners to examine upon Interrogatories, as the Examiners did above. 

But as Witneſſes often lived remote from the Court, it was thought 
more convenient to appoint Commiſſioners to examine ſuch Witneſſes, 
the Court ſending a Notary of their own, who was often in Commiſſion 
with them, and with thoſe Commiſſions they fent a Copy of the Arti- 
cles; thoſe Commiſſioners are to examine themſelves, and cannot dele- 
1 gate their Power, for Delcgata Poteſtas noi poteſt delegari. 

The Commiſſioners were likewiſe to be indifferent, for upon Exception 
to the Partiality of any of them, the Court will ſupply their Places by 
putting in others; for though they are named by the Parties, yet that is 
but by Way of Propoſal to the Court; for they are the Miniſters of the 

Court, and therefore muſt be impartial 


Theſe Commiſſioners were to have their Charges, and the (a) Rule (a) But there 


a | was, that rich Perſons were to have their Expences only, becauſe they read Reg 
l. were not to be paid for their Duty; but the Poor were to have not only or Piſtine- 
ne their Expences, but the Price of their Labour over and above, that they tion at this 
nicht not be damaged for doing their Duty. Day, and 


therefore it 


ur hath been reſolved, that a Commiſhoner may maintain an Aion for the Labour and Pains he has 
| deen at in the Execution of the Commiſſion. Carth. 208. | 
Its | 
ter. The Interrogatories were antiently annexed to the Commiſſion, and ſo 
net, WF now they are ſuppoſed to be; but by Conſent of Parties they are deli- 
Jays vered to the Commiſhoners at the Opening of the Commiſſion ; and this 
en- is the preſent Practice. Oe : | 5 5 
ns The Commiſſioners can only examine upon the Set of Interrogatories 
r tat are firſt put in before them, and no new ones can be examined upon 
ſome before them, without Leave of the Court, becauſe their Commiſſion is 
wir i to examine upon ſuch Interrogatories as are ſuppoſed to be annexed to 
& the Commiſſion, or ſuch as are delivered in at the Opening of the Com- 
out, miſſion. 5 | | | | 
> Nel» But before the Examiner they may examine upon a new Set of Inter- 
fe rogatories, becauſe thar is preſumed to be the Examination of the Judge; 
ve l. and the Judge might examine upon Interrogatories ex re nata out of the 
d uy WF Articles. | | | | „ 
v and The Plaintiff has regularly the Carriage of the Commiſſion, and ſo is 
23 to appoint Time and Place; but if the Defendant ſuppoſes that the 
Aut, 


Plaintiff will aggrieve him by ſuch Appointment, he may move for a 


Caule a of the Commiſſion, and that the Officer may appoint Time and 

ace, | Ts 985 0 ä 
Com. But if the Officer appoints Time and Place, yet the Commiſſioners 
atorits may agree to adjourn, becauſe the Appointment of the Maſter is only 
th . for the Opening of the Commiſſion; and therefore if the Commiſſioners 
ut tbe 


| agree, they have yet Power to make proper Adjournments. 


If the Plaintiff, or his Commiſſioners, abuſe the Carriage of the Com- 
mon, by making unneceſſary Adjournments, or an irregular Examina 
von of the Witneſſes, that will in.itle the Defendant to a Commiſſion of 

5 own, and he may have the Carriage of it himſelf, becauſe he ſhall 


not be obliged to produce and examine his Witneſſes where it cannot be 


Cone impartially. 
he fair Examination by Commiſſioners is not to adjourn without Ne- 


þ ceſſity, decauſe chat would be to haraſs the Defendant, by obliging him to 


"mavel from Place to Place to croſs-examine ; but if it be neceſſary, he 


may adjourn not only in Time but in Place. 


And 
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miſſion is loſt, but the Plaintiff ſhall pay the Defendant his Coſts, and 


ſo it is when any Commiſſion is loſt through the Default of him that has 


Witneſſes; the other, if he does not examine, ſhall not have a fes 
Commiſſion, unleſs Aﬀidavit be made of ſome reaſonable Cauſe of Þ 


know what has been proved for the Plaintiff, and ſo have an OpportW®! 


Charge of the Defendant, and the Plaintiff is permitted to croſs- exam 
without Charge. | | 


Witneſſes, he muſt be at equal Charges of the Commiſſion, becauſe “ 
has equal Benefit by the Examination of his own. Witneſſes. _ 


nn 


And this Affair muſt be performed as far as it is poſſible ao An, that 
there may be as little Opportunity as poſſible to divulge the Depoſitions 
that neither Side may better their Proof. | f 

When a Witneſs is produced, he muſt firſt be examined upon the In. 
terrogatorics of the Producer, and then forthwith, without ſuffering him 
to go abroad, upon the Croſs-Interrogatories of the other Side; and the 


Depoſitions are to be read over to him, every Sheet whereof he is to Gn, 


that ſo they may have the Senſe of the Witneſs, without being tampered 

with. | | 
The Depoſitions thus taken are to be bound up, and ſigned and ſealed 

by the Commiſſioners, and ſent by a Meſſenger of their own to the 


Court out of which the Commiſſion iſſued, who is to ſwear that they 


were not opened or altered fince they were delivered to him. 
If there be due Notice of executing the Commiſſion, and at the Day 


appointed the Commiſſioners meet, and the Commiſſion is opened, but 
no Witneſſes examined nor Adjournment made, the Commiſſion is loſt, 
but if it be not opened, they may give new Notice, and proceed, unleſs 


in the mean Time the Court be moved, and Order be made to pay the 
Coſts of the former Day before they proceed; and the Reaſon of this 


Rule ſeems to be, that the not Adjourning is a Refuſal of the Commif- 


ſioners to act any further upon it; for tho* the Court itſelf never ad. 
journs, becauſe it is always open; yet the delegated Power muſt adjourn, 
becauſe they have no ſtanding and conſtant Power, as the Seal has, but 
their Power ariſes from the Words of their Commiſſion, which are, quod 
Mandamns quod & Certos dies & locos qulos ad hoe provideritis Teſtes pred. 


coram vobis Venre faciatis & advocetis ; fo that if they do not provide 


Time and Place by an Adjournment, they have no Authority further to 


act by that Commiſſion, for the delegated Authority muſt purſue the 
Words of the Commiſſion, or elſe it will be conſtrued a Refuſal to at; 


but if they do not open the Commiſſion, their not acting at that Time 
will not be conſtrued as a Refuſal to act ; but it is an Haraſſing of the 
Pefendant,. for which he may complain to the Court and have his Re- 
dreſs; and the not acting before the Commiſſion is opened is not con. 
ſtrued to be a Refuſal, becauſe they do not know what their Authority is 


till the Commiſhon is opened. 


Where one of the Plaintiff's Commiſſioners meet and one of the De- 
fendant's, and the Commiſſioner for the Plaintiff refuſes to act, the Com- 


the Defendant ſhall! have a new Commiſion and the Carriage of it; and 


the Carriage of it; for he is unworthy to have the Carriage of the Con- 
miſſion, who appears to make Default in the Execution of it. | 
If due Notice be given, and the one Side proceeds and examines " 


Non-attendance, and that neither the Party who did not examine, not 
any for him, or by his Direction or Knowledge, have ſeen, heard, ! 
been informed of the Depoſitions taken, or any Part of them, nor u. 
lingly will ſee, Oc. till he has examined, or till Publication; and !'* 
Reaſon hereof is, that the Defendant may not have an Opportun't) *' 


to conteſt it. „ 
And where ſuch a new Commiſſibn is granted, it ſhall all be at“ 


But if the Plaintiff will, upon ſuch new Commiſſion, produce an? 
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But he, at whoſe Inſtance a Commiſſion is renewed, muſt examine all 
his MWitneſſes upon ſuch Commiſhon, or in Court, before the Return of 


* 


ir, becauſe he cannot be indulged a farther probatory Term. 

If the Commiſſioners on both Sides attend the Execution of the Com- 
miſſion, and rhe one Side examines, and the other neither examines nor 
puts in Interrogatories, he thall never afterwards examine, unleſs upon 
ſpecial Order of Court, upon good Cauſe ſhewn, becaule he m ght not 
J orm his Interrogatories upon the Diſcovery made to his Commiſſioners 
of what the other Side examined to. #1 0s: e | 

Where the Commiſſoners meet and examine, and afterwards ad Journ, 
aud one of rhe Detendant's Commiſſioners takes away the Commiſſion, 
„and the other Commiſſioners meet at the Day adjourned, and examine 
\Witnefſes and return the Depoſitions, the Court will order ſuch Depoſi- 


«at Abe 


y F 4ions to lie, and the Sub pe duces tectn to iſſue againſt the Commiſſioner, 
Ut chat he may bring in the Authority by Virtue of which the Depoſitions 
nere taken; for if they had a proper Authority, the not having the 
3 Commiſſion before them does not impeach the Bepoſitions. 
he I. There muſt be fourteen Days Notice given by the Commiſſioners to all 
iz the Dctendants, of the Time and Place of the Execution of the Come 
uu. _ miſſion, or elſe it is not good Notice, and the Depoſitions will ſtand ſup- 
id. preſſed for Irregularity, in not purſuing the Tenure of the Commiſſion 3 
un, . this Rule ſeems to be taken from the Common Law, Which requires four- 
but teen Days Notice of Trial; but where it is a ſhort Vacation, as between 
mod Eafter and Triuity-Jerm, ten Days, or leſs, is good Notice. 
4d. No Commithon can be executed in 'Term-time, unleſs by Leave of 
wide 1 che Court, or conſent of the Parties; for the Commiſſioners being gene— 
ro nerally Country Attornies, it's more than probable they are in Town at- 
. the ending the Term, on-rheir other Clients Affairs, and conſequently can- 
it, not attend upon the Execution of the Commiſſion. | 
Time it Two of the Plaintiff's Commiſſioners attend at the Time and Place 
ihe appointed for the Execution of the Commiſſion, they may proceed there- 
s Re. in cx parte, if the Defendant's Commiſſioners do not then attend but if 
„ if the Defendant's Commiſſioners attend at the Time and Place appointed, 
rity i and the Plaintiff's Commiſhoners are not there, they cannot go on, be- 
| - cauſe the Plaintiff having the Carriage of the Commiſſion, he will not 
e 0D. produce it, if he is diſappointed of his Commiſſioners, and conſequently 
Con- there can be no Proceedings for Want of the Commiſſion; this makes a 
s, and Wi Duplicate of the Commiſſion more neceffary ; for in this Caſe, if the 
. al MW Detendant's two Commiſſioners meet, they may proceed in the Fxecu- 
ac hu bon of the Commiſſion; but where there is no Duplicate, and the De— 
Con- tendant's Commiſſioners attend at the Time appointed, and none attend 
bor the Plaintiff, the Party grieved is to be recompented in Coſts upon 
ines ls I Complaint made thereof to the Court; and in that Caſe the Court will 
a nes WE de bim Leave to ſve out another Commiſſion, 
e of bh ere mutt, ar leaſt, one Commiſſioner attend on each Side; for if the 
ine, ol i Hitt bath but one Commiſſioner that attends on his Side, he cannot 
eard, of ed to execute the Commiſſion, unleis one of the Defendant's Com- 
nor vi- a honers attends and joins with him therein; but if one Commiſſioner 
and i vr each Party attends, they may proceed in the Execution of the Com- 
unity! Hes and not otherwiſe. : 
portun Wl Js naving been found by common Experience, that Country Commiſ- 
E 3 Were apt to publiſh and divulze all the Evidence tiken before 
Je at e and tis even before the paſſing Publication, and that in ſuch a 
. examſe WF ner, as that it could rarely, if ever, be detected, becauſe they uſual— 
Aclofcd it to the Attorney or Solicitor who employed them, and who 
duce 3 Bl ans their Friend; and fince the very Lite and Virals of almoſt 
ecauſc WW, Cadfe, and of every Man's Property lies in keeping cloſe and ſecret 


4 


Eng! 


IS Pl | - 3 . 1 
A -Vicence, til after the Depolitions are publiſhed, becauſe after that 
nan End of Examining, unlets it is to prove Exhibits, which may 
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Evidence. 


ce 
cc 


before he or they be permitted to act as Clerk or Clerks, as atorefilt, 


ce 


— ſh— 


be done after the Hearing, or by Order viva voce, and then they my; 
be particularly named in the Order, that the other Side may have N, 
tice what is to be proved; and this can only be to prove the Execution of 
Deeds, or ſigning Receipts or Acquittances ; but a Man cannat have] 
to prove a Will viva voce at the Hearing, becauſe the due Execyin 
may come in Queſtion, which cannot be cxamined at the Hearino 
bculis, but quahr to have been done before Publication paſſed. l 

Jo Remedy this Inconveniency, the following Order was made the 
ch of February, the 8th Year of Geo. 1. in Chancery.  _ 

Whereas this Court hath. been informed, that Commiſſioners and ther 
Clerks attending the Execution of Commiſſions for Examination of Wi. 
neſſes in Cauſes depending in this Court, do frequently before Public, 
tion is paſſed, and even before the executing of fuch Commiſhons, Cit: 
cloſe to, or inform the Parties or their Agents, of the Contents of the 
Depoſitions of Witneſſes taken on ſuch Commiſſions, which leads to in, 


bit 


troduce Perjury, and occaſions tedious and unneceſſary Examination, 


for remedying and preventing whereof for the Future, the Right H. 
nourable the Lord High. Chancellor of Great Hritain, by and with the 
Advice and Aſſiſtance of the Right Honourable the Maſter of the Ra) 
doth order, that from and after the laſt Day of this preſent Hill, 


Term, where any Commiſſion iſſues for Examination of Witneſſes, all ad 


every the Commiſſioners named in ſuch Commiſſion ſhall, before they at 
in, or be preſent at the Swearing or Examining any Witneſs or Mi. 
neſſes upon Interrogatories in ſuch Cauſes, ſeverally take the Oath fil. 


lowing; ©, You thall, according to the beſt of your Skill and Knowledge, 


e truly, faithfully, and without Partiality to any or either of the Pati 


in this Cauſe, take the Examinations and Depoſitions of all and eien 
Witneſs and Witneſſes produced and examined by Virtue of the 
Commiſſion hereunto annexed, upon the Interrogatories now produced 
and left with you, and you ſhall not publiſh, diſcloſe, or make known 
to any Perſon or Perſons whatſoever, except to the Clerk or Clerks 
by you imployed and ſworn to Secrecy in the Execution of this Con 
miſſion, the Contents of all or any of the Depoſitions of the Mi 
neſſes, or any of them, to be taken by you and the other Commiſfo- 
ners in the ſaid Commiſſion named, or any of them, by Virtue of the 
{aid Commiſſion, until Publication ſhall paſs by Rule or Order of the 
« High Court of Chancery.” — Which ſaid Oath is to be annexed in! 
Schedule. to the ſaid Commiſſion, ——- And it is further ordered, that al 
and every the Clerk or Clerks attending the Execution of ſuch Commil- 
ſion, and employed in taking, writing, tranſcribing or engroſſing the De. 
poſition or Depoſitions of Witneſſes examined on ſuch Commiſhon, ſhall 


b-: 
Ch 
CG 


cc 
cc 
cc 
cc 


or be preſent at the Execution of ſuch Commiſſion, ſeverally take tit 
Oath following—, “ You ſhall truly and faithfully, and without Fat 
ce tiality to any or either of the Parties in this Cauſe, take and vii 
down, tranſcribe and ingroſs the Depoſitions of all and every Witne 
and Witneſſes produced before, and examined by the Commiſſone!), 
or any of them named in the Commiſfion hereunto annexed, 2s fil 
forth as you are directed and imployed by the ſaid Commiſſioners, el 
any of them, to take, write down, or ingroſs the ſaid Depoſitions, 0! 
any of them, and you ſhall not publiſh, diſcloſe, or make know" " 
any Perſon or Perſons whatſoever, the Contents of all or any of the 
Depoſitions of the Witneſſes, or any of them, to be taken, wrote do, 
tranſcribed or ingroſſed by you, or whereto you ſhall have recourſe, & 
be any Ways privy, until Fublication ſhall paſs by Rule or Order © 
< the High Court of Chancerv.”— Which ſaid Oath is likewiſe to te 
annexed in the ſame Schedule to the ſaid Commiſſion.— Which Ons 
the ſaid Commiſſioners are by ſuch Commiſſions to be impowered join!) 
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cc 
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cc 
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; | : and ſeverally to adminiſter to each other, and alſo to the Perſons at— 


tending as Clerks to the faid Commiſſioners. 


take the 
out Fat 
and writ 5 cordingly. | | Ng 

Witneß FE nie Articles being filed, and a Certificate from the Examiner they 
niſſionet 3 = 10, the Court, upon Application, by Motion or Petition (or it may 
d, as fr Wi e done without) wil! give leave to the Party to examine Witneſſes there- 
zoners, l ens and the other Party, who is to ſupport the Credit and Reputation of 
Grions, t BE © Witneſs, may examine accordingly toties grioties, and their Depoſi— 


tor notwithſtanding all this, the Man is a legal Witneſs, and the Court 
will hear his Evidence, and judge of the Probability or Improbability ac- 


p : If any Practiter, or other Perſon, goes about to Tamper with, or 
E ſaborn an) Witneſs, upon Complaint made thereof, and upon Examina— 
x tion of the Matter upon Oath, he muſt ſtand committed. | 

i When the Parties have examined, they give a Rule, as they do in 

the Civil and Canon Law for Publication ; and if no Cauſe be ſhewn to 

the the contrary within four Days, the Rule is made abſolute. | wu 

| When Publication is moved for to be inlarged, it muſt be upon No— 
nei tice, and upon good Reaſons offered to the Court, and upon Affidavits, 
V. ſmewing the Reatons why the Party could not examine his Witneflts 
le  fooncr; and It is ſeldom or never done where it is to put off the Hearing 
i of the Cauſe. 5 | | | OY | 
"th hut where the adverſe Party can ſuffer no Injury, as where the Cauſe 
\in WS is not fet down, or where the Party is not ſerved to hear Judgment, 
os there the Court will inlarge Publication for asking for. 

. And in ſome Cates they will do it, tho' the Cauſe is ſet down, and the 
\ th Party is ſerved to hear Judgment; but this muſt be when it is ſhewed to 
Na dhe Court, that it is not poſſible for the Cauſe to come on very ſoon, 
ln and the Court will in this Cafe expect the Party to appear gratis to hear 
e Judgment, on fix Days Notice to be given to his Clerk in Court, and 
ey at pray no Day over, and will often oblige him to take no Advantage for 
Wir Want of Parties at the Hearing; this forwards the Plaintiff; for if De- 
h t fault is made at the Hearing, the Decree cannot be made abſolute till 
gedhe, the next ſucceeding 1 erm; but if the Party, who moves to inlarge Publi- 
pate . cation, will not appear gratis, and pray no Day over, he is often denied 
eie his Motion, and with great Juſtice, becauſe in that Caſe he intends only 
of ne Delay, which the Courts always avoid when in their Power. | 
odiced rr When Publication is paſſed, and the Depoſitions are copied and deli— 
known vered out, and either Party has a Mind to examine touching the Credit 
(lets Wo or Reputation of any of the Witneſſes, the Way is, 
$ Con: hey muſt file Otjections or Articles, ſo called, in the Fxaminer's Of 
ie M-. fice; theſe contain in Subſtance the Objections they make to the Repura- 
_— tion of the Witneſs, as in Caſes of Felony, Burglary, Perjury, Forgery, 
of the W Standing in the Pillory, or any other criminal Caſe that would diſable the 
- of the W- Party from being a good Witneſs at the Common Law; for the Rule of 
ved ina W_ Evidence is the fame in Equity as at Law; and if the Party cannot be a 
that al good Witneſs'ar Law, no more can he be in Equity; theſe Articles may 
omni. be tounded upon the Party's leading a lewd Life, or being a common 
the De Prunkard or Swearer, or of ill Repute and Character in his Neighbour— 
on, nal, ; hood, a common Vagabond, a Man not known, nor hath no Abode, or 
forelad, WE ſuch like, though all theſe latter Objections ſcldom came to any Thing; 


known b : tions muſt be publiſhed, as in other Caſes; bur this is a Cale which bur 
ny of the 4 "cry rarely happens, and generally ſpeaking it ends in nothing more than 
rote doing the Party to an Expence to no Purpoſe. | 

courſe, d. 0 \\ hen the Depoſitions are thus copied and delivered ont, and both 
- Order d 15 come to ſee the Interrogatories examined by each Side, if they 
wiſe to E > them to be leading or impertinent, then it is the proper Time to-re- 
hich 03 WIE n to a Maſter, for being too leading, impertinent or ſcandalous; 
red join 5 done by Motion or Petition of Courſe. 

and : 


It 


| . Evidence. 


— 


If the Maſter reports the Interrogatories to be leading, and this Re. 
port is not excepted to, then all the Depoſitions taken to theſe Interroga. 
tories mult ſtand ſuppreſſed, as of Courſe, by Motion or Petition; but 
it the Report is excepted to, as on the one Hand, the Court never coyg. 
tenances leading or impertinent Interrogatories; ſo on the other Hand 
they are not over curious in thoſe Matters, becauſe it may fall out that 
the Interrogatories be reported leading in the very Vital of the Examj. 


nation, and on the very Point on which the Cauſe turns; and when this 


comes to be the Caſe, the Party who referred them hath gained his Eng. 
for perhaps he had a very bad Cauſe, if the Depoſitions had ſtood; 
whereas if they are ſuppreſſed, he hath a very good one, ſince his Ag. 


verſary muſt have his Cauſe without any Proof at all, unleſs the Court 


is pleaſed to grant him another Commiſſion on Payment of Coſts, tor his 
leading Interrogatories, which is feldom or never done after the Depoj.. 


tions are publiſhed ; and *tis hard, that in Equity a Man ſhould be de. 


prived of a plain Right, through the Slip of another Man's Pen, or the 
Inadvertency or Unskilfulneſs of his Counſel's Penning his Interrogato- 
ries; and therefore, if 'tis poſſible for the Court to help him, they ill 


from the manifeſt Inconvenience which muſt attend ſuch a Caſe ; indeed, 


if the Interrogatorics are reported to be leading in Points upon which 


the Jet of the Cauſe does not turn, if the Depoſitions in theſe Points 


ſhould. be ſuppreſſed, and the Party have Evidence enough left without 
it, there's no hurt done; but if the Merits and very Life turns upon it, 


he will ſtruggle to the laſt before he will let his Depoſitions be fup- 


preſſed. 1 . | 
Therefore, where Interrogatories and the Depoſitions of a Witneſs ta- 


ken on them had been ſuppreſſed, for that the Interrogatories were le d- 


ing, and the Court being moved, that a new Set of Interrogatories might 
be drawn, and ſettled by the Maſter for the Examination of this :- 


neſs, whoſe Evidence was very material, and yet would be wholly lot, 


unleſs the Court would indulge them this Way, and though the Practice 
was admitted to be always againſt it, and it was urged to be of dangerous 
Conſequence; yet one Precedent being produced to this Purpole; and 
the Interrogatories which had bcen ſuppreſſed, being ſuch as might be 
drawn by many other Counſel, without any Apprehenſion of their being 
leading, the Court, to let in the Party to the Benefit of his Witneſs 
Teſtimony, ordered Interrogatories to be put in, and ſettled by a Maſter 


for his Examination over again. 


If the Commiſſioners misbehave themſelves, or if the Commiſſion 15 
executed contrary to Notice given to the Party, or if the Depoſitions re- 
turned by Commiſſon are ſo engroſſed, or ſo interlined that they are 
not legible, in thoſe and many other Caſes of the like Nature, there WW 
nay be good Reaſon to ſuppreſs the Depoſitions; but in this laſt Cai i 
the Record or Ingroſſment of the Depofitions is always brought into 
Court by the proper Officer, the Court takes the Engroſſment into their 
Hands; and if it is poſſible to be read, or if it is handed down to rne 


Six Clerk, and he can read it, they will hardly ſuppreſs the Depoſition 


(a) In What 
Cates a Bill 
to examine 
Wuünets (7 


perpe fam vo! 


or put the Parties to a new Trouble, or to the Expence of Examining all 
OVET Again, 

When the Depofitions are copied, they muſt be ſigned by the Exam 
ner or proper Six Clerk; for if either of the Six Clerks, who conſtant!) 
attend the Court every Day of Hearing, ſtands up and ſays, that the 
Books are not ſigned, they are not to be admitted to be read. 

The Civilians had a Manner of examining Witneſſes (a) 7m perpetia 
rei memoriam, Which was two-folc, either the common Examination, 7 
in elit forma; the common Examination was, when Witneſſes et 
very old and infirm, or ſick and in danger of Death, or were going N 


nut meiriah will now lie, ide 1 Fern. 105, 185, PTA 3<4. 2 Vern, 159. Abr. Eq. 233-4 
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other Cduntries; in this Caſe it was uſual to file a Libel, and without 
ſtaying for the Litis Conteſt atio, the Plaintiff examined his Witneſſes im- 
wediately, and gave Notice, if it were poſſible, to the other Side, of the 
Time and Place of the Examination, that he might come and croſs— 
examine ſuch Witneſſes if he thought fit, and theſe Depoſitions ſtood 


good, in Caſe the Witneſs died or went abroad; but the Plaintiff was 


obliged to edere actionem within a Year, otherwiſe theſe Examinations 
went for nothing; but if the Witneſſes lived, or did not go abroad into 


© other Countries, then they were to be examined poſ? item conteftatam. 


The Examination ½ perpetitam rei memoriam in Meliori forma is Ad 
tronſamenda Jaſtrimenta ; and in this Caſe there muſt be a Litis conteftatio 
before the Examination, becauſe there is no Need of ſo much in proving 
of Inſtruments as there is where the Witnefles are likely to dies or arc 
going into remote Parts; in theſe Caſes they are not confined to proceed 


in any Action upon theſe Inſtruments within a Year. 


But now the uſual Method is, where one Man brings a Bill againit 
another, and hath a moſt material Witneſs to examine, upon Affidavit 
made, that this Witneſs is in a langviſhing Condition or Danger of Dy- 


ing before he can be examined in Chief, or where the Witneſs is going a 


long Voyage to India, or other remote Parts, trom whence he cannot re-- 
turn by the Time he is to be examined in Chief, and to which Place he 
is bound, and cannot poſſibly ſtay; in either of theſe Caſes, the Court, 
upon Motion or Petition of either Party will, and never denies to make 
an Order, as of Courſe, for Leave to examine ſuch Witneſs de bene eſſe, 


| {ſaving juſt Exceptions to the other Side. | 


If the Witneſs lives till he can be examined in Chief, he muſt be exa- 
mined over again as other Witneſſes 'in Chief are ; bur if he dies in the 


| 5 mean Time, then upon producing and proving the Regiſter of his Death, 


bis Patents, Fine 
þ 295 und 


the Party, for whoſe Benefit he was examined, may apply, by Petition or 
| Notion, for an Order, with Liberty to publiſh his Depoſitions, (it can- 
| Hot be publiſhed without ſuch an Order); and to the Petition muſt be 


annexed a Certificate of the Death of the Witneſs, and the Party muſt 


„and give him an Opportunity to object thereto, as he ſhall 


4 


() Ok written Evidence, and therein of ad- 


mitting Exemplifications, oꝛ Copies of Kc⸗ 
(02ds, &c. as Evidence, „ 


: J.f 5 Word Evidence, as has been obſerved, comprehends not only 


e Teſtimony of Witneſſes, but alſo Matters of Record, as Let- 


„ Recoveries, Inrolments, and the like, as alſo Wri- 
er Seal, as Charters and Deeds, and other Writings without 


new that he died before the Time he could be examined in Chief; and 
| hereupon the Court makes an Order, not only to publiſh his Depoſi- | 
tions, but to read him as a Witneſs at the Hearing, ſaving Exceptions; 


and Notice of this Order is always given to the adverſe Clerk to pre- 
vent Surprize 


ſee Occaſion. ; 
| It the Witneſs beyond Sea be not returned, there muſt be an Affidavit 
| of it, and that the Party hath not heard from him of ſuch a Time, nor 
| Goth he know whether he is living or dead; and in this Caſe there will 
be the like Order, as in the Caſe of the Witneſs, who died before he could 


Co. Lit. 283. 8: 


Tuckal. 


TS,  - 


** 
— 


(a) Thar a Seal, as Court-Rolls, Accounts, &c. and (a) theſe are ſaid to proye 


Jury may themſelves, and to admit of no Averment againſt the Truth of them, 
2nd muſt | | | 3 j 

take Knowledge of any particular Record, either Patent, Statute or Judgment, if it be given in P. 
vidence to them, for that is their Allegata verbally alledged and produced, if it make to the Ive, 


Hob. 227. & wide 1 Leon. 206. 1 And. 37. Plow. 92. a. 411. Dyer 118. 9 Co. 12. Co. Lit. 227. 


Skin. 623. Alſo a Publick Hiſtory or Chronicle may be given in Evidence t, 
1 Salk. 281. prove a Matter relating to the Kingdom in (5) general, becauſe the Na. 


(5) So aYear- ture of the Thing requires it. 


Book may be | FE | 5 8 
Evidence to prove the Courſe of the Court. 1 Salk. 281. — So Speca's Chronicle was given in Eyi. 
dence to prove the Death of [ſabe], Queen Dowager to E. 2. Skin. 15. | 


1 Salk. 281. But theſe will not be admitted as Evidence to prove a particular 
e, hag Right; and therefore where the Queſtion was, whether by the Cuſtom 
uno o or of Droitwich Salt-Pits could be ſunk in any Part of the Town, or in 2 


Droitavich, : , = ' a 
Skin. 63 2.8. C. certain Place only, and on a Trial at Bar, Camden's Britannia was offer. 


ſo ruled. ed in Evidence, but refuſed. 


| But the Books of Heralds are admitted as Evidence to prove Pedigree 
Put for this E 5" co f 1 : k ) 
bade 2 Fol. becauſe the Nature of the Thing will not admit of better Evidence; al{y 
Alr. 686. this is their proper Buſineſs, and about which they are converſant, and 


Telv. 34. therefore deſerve the more Credit. 2 
2 Fon. 164, ; 9 


224. 1 Salk. 28 1. Comb. 63. and Skin. 623. where it is ſaid, that from the negligent Manner of Keep⸗ 
ing them, they deſerve but little Credit. | . | 


Gro. Eliz 2279. An (:) Almanack is ſufficient Evidence to prove a Day Sunday, Gs. 
1 Leon. 242: e | 3 8 p 
8. C. ani S. P. 1 Sid. 300. 6 Mod. 41. 8. P. (c) That the Almanack to go by is that annexd to 
the Common-Prayer Book. 6 Mod. 8 1. | | | | 


Ray. 84. So an Almanack, in which the Father wrote the Nativity of his Son, 
Herbert and was admitted and allowed to be ſtrong Evidence at a Trial at Bar, to 
prove the Nonage of the Son. 


: ty 


Ci Elis. 411. 80 Pariſh-Books and Regiſters are good Evidence to prove Births and 
Av: n Marriages. hu ni | 
Fareſt. 129. So Books belonging to a Publick Company are good Evidence; and 


He 20 a therefore a Party concerned in Intereſt may, on Motion, have Copics of 


| Motion for them to be made uſe of as Evidence; for being Tranſactions of a publick 


Copies of Nature, the Publick is concerned in them, 
the Books of | | 


the Eaſt India Company, & vide 5 Mod 295. 


9 Co. 31, ® Tf Land be pleaded to be Parcel of a Manor in Antient Demene, and 

_ =” Iſſue be, if the Manor be Antient Demeſne, or not, it ſhall be tried 

Letter (A). by Domeſday-book ; and in this Caſe it is ſaid, that Domeſday-book 

not an Evidence of the Thing, but it is the Trial from which the Cou!t 
cannot vary. | . | „ 

By the 7 Fac. 1. cap. 12. reciting, That whereas divers Men of Trade 
and Handicraftſmen, keeping Shop-Books, do demand Debts of theit 
Cuſtomers upon their Shop-Books, long Time after the ſame hath beet 
due, and when, as they ſuppoſed; the Particulars and Certainty.bf the 
Wares delivered to be forgotten, then either they. themſelves, or- th! 
Servants, have inſerted into their ſaid Shop-Books divers on ET 
ſuppoſed to be delivered to the ſame Parties, or to their Uſe,: hith in 
Truth never were delivered ; and this of Purpoſe to increaſe, by ſuch 
undue Means, the ſaid Debt; and whereas divers of the ſaid Tradeſm" 

and Handicraftſmen, having received all the juſt Debt due upon tet 
faid Shop-Books, do oftentimes leave the ſame Books uncroſſed, or ®) 
Way diſcharged, ſo as the Debtors, their Executors or Adminiſtrators dt, 
often by Suit of Law enforced to pay the ſame Debts again to the gb 
4 | " 
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Evidence. „ 
mit truſted the ſaid Wares, or to his Executors or Adminiſtrators, un- 
! {; he or they can produce ſufficient Proof by M riting or Witneſſes of 
dne laid Fayment, that may countervail the Credit of the {aid Shop- 
Hecks, which few or none can do in any long Time after the ſaid Pay- 
ment; it is therefore enacted, “ That no Tradeſman or Handicraftſman 3 
© keeping (a) a Shop-Book, as aforeſaid, his or their Exccutors or Ad- ea by 
„ miniſtrators, ſhall be allowed, admitted, or received to give his Shop- 3 Brewer, 
© Rook in Evidence in any Action for any Money due for Wares hereaf- his Manner 
« ter to be delivered, or for Work hereafter to be done, (b) above one of Dealing 
« Vear before the fame Action brought, except he or they, their Execu e de 
« tors er Adminiſtrators, ſhall have obtained or gotten a Bill of Debt or the Dray- 
Obligation of the Debtor for the ſaid Debt, or ſhall have brought or men came 


« purſued againſt the ſaid Debtor, his Executors or Adminiſtrators, ſome every Nighe 


Ir 144 Action for the ſaid Debt, Wares, or Work done, within one Year next 3 rhe 4 

n after the ſame Wares delivered, Money due for Wares delivered, or houſe, and 

: WE Work done.” | | gave him an 
8 | Account of 


the Beer they had delivered out, which he ſer down in a Book kept for that Purpoſe, to which the 
Draymen ſer their Hands, and that the Drayman was dead; but that this was his Hand which was 


es, feet o the Book; and this was held good Evidence of a Delivery; otherwile of the Shop Book it ſelf 
110 ſingly, without more. 1 Salk. 28 5. Price verſus The Earl of Torrington. — So in an Indebitatus Aſſumpſit 
nd on . Bill, a Shop Book was allowed for Evidence, it being proved thut the Servant who wrote 

the Book was dead, and that this was his Hand, and he accuſtomed to make the Entries therein. 


2 Salk. 699. Pitman and Madox, ruled by Holt Ch. Juſt. (5) Tho' the Statute ſays, a Shop-Book ſhall 
not by Evidence after the Year; yet this does not make it Evidence of it ſelf, within the Year. 
2 Fall. 699. | 8 | 


« Provided that this Act ſhall not extend to any Intercourſe of Traf— 
fich, Merchandizing, Buying, Selling, or other Trading or Dealing 
| © for Wares delivered, or to be delivered, Money due, or Work done, 
or to be done, between Merchant and Merchant, Merchant and 
| © Traicſman, or between Tradeſman and Tradeſman, for any Thing di- 
| © rely falling within the Circuit or Compaſs of their mutual Trades 
„ and Merchandize; but that for ſuch Things only they and every of 
s and them ſhall be in Caſe as if this Act had never been made, any Thing 
| © herein contained to the contrary thereof notwithſtanding.” _ . 
On a Conteſt in Chancery concerning a Promiſe made by the Lord Hob. 213. 
| A igny, to ſettle Lands on the Lord Cliſton and his Lady, who was the Lord Abigny 
| Dauchter of the Lord Abigny ; the King's Certificate under his Sign Ma- Cn, 
nual, ſignifying the Purport of the {aid Promiſe, was held ſufficient Evi- bu: Ke tbr, 
dene of it, © 4 | | 686. ſeems 
contrary, 


10 Co. 92. a. b. 


Repriarly he who pleads a Deed, or would take any Benefit by it, 
| muſt produce the Deed it ſelf ; and this my Lord Coke ſays, is for two 
| Purpoſes: 1/2, That it may appear to the Court, what the Operation of 
the Deed is, and that it be not on Condition, Limitation, or containing 
2 Power of Revocation, and of this the Judges are to Judge. 2. That 
{© May appear to have been legally executed, and (c) without any Ra- (g Antiently 
furcs, Interlineations, or other Imperfections; and of this the Jury are the Court on 
to determine. | 4 N | View judged 
Y „ 5 | | 1 | the Deed 
: void, if razed or interlined in Places material ; but now it is left to be tried by a Jury, whether it 
ere cone before Delivery. Co. Lit. 225. 4. _ 


Fut tho! it be regularly true, that the Deed it ſelf muſt be produced, 10 Co. 92. 
Jen Caſes of extream Neceſſity, as where the Deed is (4) burnt, Sc. (4) As where 
3 ; „ Dr nd Ne | a the a Deed was 


upon i =. - F a EEG Ds burnt by a 

d, Or 40 Dre in eme, and a Copy taken by one Gardner of the Temple was allowed to be read as Evidence, 
rators ade a ®'®? he laid he did not examine it by the Original ; but that he writ it, and that it always lay by him 

the Pe 45 


parties has a Deed in his Cuſtody, and refuſes to produce it, the Counterpart may be given in Ei. 


the Execution of it. 1 Sid. 269. 


Ward. 


py of it was given in Evidence. 3 Lev. 387. S. P. 


Original is the utmoſt Uncertainty. 


r * 3 
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> nn. 


308 


Evidence. 
a-atruc Copy. the Court will admit a (a) Copy of it to be given in Evidence, (Þ) or wil 
1 Ahd. g. admit it to be proved by Witneſſes. 

2 Kev. 546. & | : 5 : | 

vide Hard. 323. (a) But a Copy or Counterpart of a Deed is not ſufficient without other Cireum. 
it«nccs, unleſs in Caſe of a Fire, in which Cate a Counterpart is good Evidence of it ſelf. 1 Salk, 28. 
6 od. 225, () Where the Deed was cancelled by Fraud, by the Perſon in whoſe Cuſtody it was, 
and this being proved, it was allowed as Evidence. FHetl. 138. — Where the Seals were torn off þy , 
little Eoy, and admitted in Evidence. Palm. 402. — That a Copy of Deed ſhewn to a Counſel for 
Opinion, 1s not ſuthcient Evidence of the Deed. 1 Mod. 94. Skin. 203. S. P. — Where one of the 


>, I 


dence. 1 Keb. 12. 1 Mod. 266. 1 Vern. 408, 452. 2 Vern. 380. How far the Recital of a Deed i; Fyi. 
dence thereof, vide 6 Mod. 44. 1 Keb. 12. — An antient Decd is good Evidence, without Proving or 
Seal on it. 1 Keb. 87. — An original Leate could not be produced, being an antient Leaſe ; but th, 
Grandſon of the Leſſor produced a Counterpart found among the Evidences of his Grandfather ; this 
was allowed for Evidence, tho' there was no ſubſcribing \Witnefſes ro it; and Juſtice Windham ſaid, 
he had ſeen many Deeds in Queen Elizabeth's Time, without any. 1 Lev. 25. — Where, on Motion, 
a Rule of Court was made by Coglent, that a Decd ſhould be given in Evidence, without proving 


10 Co. 92-3 Alſo a Copy of a Record ſworn to be a true One, may be given in E. 
dence to a Jury, for theſe are Matters of ſo high a Nature, that they 
can be no otherwiſe proved but by themſelves; and no Razure or Inter- 

| lineation ſhall be preſumed to be in them; but my Lord Coke ſays, that 

(c) That by the ſureſt Way is to have them (c) exemplified under the Great Sea, or 


the Statutes at leaſt under the Seal of the Court. 

of 3 E. 6. | . | | | 5 | 

A and 13 Fl z. cap. 6. Letters Patents may be exemplified as well as Records of a publick Na. 
ture; but for this vide 5 Co. 52. Page's Calc. Co. Lit. 22 5. 2 Inſt. 282. 8 Co. 8. a. Hard 118. 


Winch 750. ff one pleaded to be diſcharged of Tithes by the Pope's Bull or Compo- 
Bre? and ſition, a Copy of ſuch Bull or Compoſition was not allowed as Evidence, 
without ſhewing the Bull or Compoſition it ſelf. ; 
(4) 2 Vern, It was formerly (4) doubted, whether a Copy from an Inrollment of a 
411, 59!- Deed, which was enrolled for ſafe Cuſtody, was ſufficient Evidence of 
ſuch a Deed; for being recorded for ſafe Cuſtody only, it could not be 

{aid to be of ſo authentick a Nature, as a Bargain and Sale enrolled pur- 

ſuant to the Statute, which makes ſuch Inrollment a Record; ſo that a Copy 

of it is good Evidence, without Witneſſes, of the Sealing and Delivery; but 

(% 1 Vent, it ſeems now (e) agreed, that the Inrollment of every ſuch Deed is good 
296-7. where Evidence, without particular Circumſtances to ſupport it, as proving that 
the e the original Deed was in the Defendant's Cuſtody or Power, or accidei- 
18 tally loſt, Cc. for the Acknowledgment of the Party in a Court of Re. 
an Office, cord eſtops him from ſaying, that it was not his Deed, or that it was not 


and a Copy duly ſcaled and delivered. 
allowed to | ES | | 3 | 
be given in Evidence. 1 Salk. 280 1. Where a Bargain and Sale inrolled of a Term for Year}, a (0- 


Skin. 114.& Hence it follows, that a Copy of a Record, or other authentick Mi. 
vide Skin. 584. ting {worn to be true, may be good Evidence, but a Copy of a Copy cn 
110 C ſt in no Caſe be admitted as Evidence, becauſe ſtill more liable to the Erfo- 
in al 8. and Miſtakes of the Tranſcriber; alſo if the Copy of a Copy were to be 
where the admitted; ſo a Copy of ſuch Copy, &c. which in the End muſt occalon 


Evidence, | | | 
ed is Evidence; but if the Original be but a Copy, there a Copy of ſuch Original cane be 
rea | 


Skin 431. ſo On this Rule it was objected to a Copy of the Book at Doctors CF 


ruled in a "Wh, + . » Ie. he Fxe 
Trial at Bar Nous, Which was produced in Evidence to prove ſuch a one to 


in Andrew Cutor, that it was no Evidence, becauſe. it was but a Copy of 4 Cop)» 

Neeport's and the Book it ſelf ought to be produced, or the Will with the Probe 

aſe,” or a Copy of the Probate; but it was held, that it being a Will of G s 
4 | 


[ils 
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§—Ü—— 
— 


te Act of the Courr is the Original, and the Will is proved (a) by the (a) So where 
act of the Court, before that ir is under the Seal, with the Probate ; the Book of 


Jod ſo a Copy of the Act of the Court is ſufficient ; but (5) if it was a N N gi ve 
=. — D . ! | Ty E 

| will for Lands, there a Copy would not be ſufficient, but they ought to Court of 
; have the Entry and Book it ſelf. ) | | Prerogative 
] ; PS EY 5 | | Was produ- 

| cod, and held good Evidence of Adminiſtration granted to the Party; for the Court held, that it is 
| the Act of the Court that makes a Man Adminiſtrator, and not the Letters of Adminiſtration with 
te Scal of the Court. 1 Lev. 101. I Keb. 509. S. C. (6b) That a Will exemplified under the Great 
E <.] is not Evidence to a Jury in Ejectment. Comb. 46. 1 ER 6 


—— 


(G) Whether Parol Evidence is to be admit⸗ 
ted to explain what appears on the Face of 
a Deed oꝛ Mill. VVV 
ſeems to have been agreed as a General Rule, even before the (c) Sta- 5 Co. 68. 4. b. 
4 | tute of Frauds and Perjuries, that no Parol Evidence could be admit- 58 Co. 155. a. 
ted to controul what appeared on the Face of (d) a Deed or Will, not XH. 49. 
Jony from the Danger of Perjury, but from a (e) Preſumption, that n 
uhatever the Parties at that Time had in Contemplation, was all reduce 
into Writing. „ EE | 


Na. vide Tit. A- 


d greements. 
(d) As to 


mp0- 3 £ RP. . 1 me 2 veg G © Records it 
lence, ; ſeems a General Rule, that nothing can be admitted, tho ſworn hy Witneſſes of cho beſt Credit, that 

| contradicts them : for being Things of the greateſt Credit, they can only be queſtioned by Matters of 
| 1 equal Notoriety with themſelves. 1 Rol. Abr. 757. (e) Vids 4 Vern. N | 
t Ot. b FFT ETA FI bs ee | 
nce of But this Rule has received a Relaxation, eſpecially in the Courts of 2 Vern. 98, 
not be Wi Equity, where a Diſtinction has been taken between Evidence, that may 337» 625. 
d pat. WW be offered to a Jury, and to inform the Conſcience” of the Court, vis  _ 
Cop that in the firſt Caſe no ſuch Evidence ſhould be admitted, becauſe the 
1 b | Jury might be inveigled thereby; but that in the Second it could do no 
js good Hurt, becauſe the Court were Judges of the whole Matter, and còuld 
ng ln i aictinguiſn what Weight and Streſs ought to be laid on ſuch Evidence. . 
qccidei. Alſo to aſcertain a Fact, Parol Evidence hath been admitted to explain 500.68. Lord 
of Re. | the Intent of the Teſtator; as where the Teſtator had two Sons both Cheyney 5 
was na named Job, and he deviſed Lands to his Son Yo; here Parol Evi- 9 

| dence was admitted, to ſhew which of his Sons he meant; and it being 

n a C- brored, that one of his Sons of that Name had been abf nt ſeyeral Years 


| beyond Sea, and that the Teſtator apprehended that he was dead, the 

| Deviſe was held good, and that the other ſhould take; for without ſuch 

ick Mt: Evidence the Will muſt be void. n pe On 

opy can It has been held, that if A. purchaſes Lands in the Name of B. that 1 Vers. 366. 

ne Errots 4. may be admitted to prove, that he paid the Purchaſe-money, and ſo 

ere to de WW Nike it a reſulting Truſt, or Truſt by Implication of Law for himſelf. 

t occalon An Entry in the Steward's Book, and Parol Proof by the Foreman of 2 ern. 547. 

jury was admitted as good Evidence, to ſhew that a Feme Covert, fur- Hand ig. 

*ndered her whole Eſtate, altho' the Surrender upon the Roll, and the © 
«miſſion thereon was but of a Moiety. _ Cn | 
Allo to ouſt an Implication, and rebut an Equity, Parol Evidence has To this Pur- 


cannot be 


Aors CW ben admitted to explain the Intention of the Teſtator; as where a Man poſe are the 
o be Ee irifes particular Legacies to his Executors, and makes no Diſpoſition of Cales 2 Vern. 
„F a Col BN Lorplus of his Eſtate; in this Caſe, according to the Notions of the =y 12 | 
je Prob vurts of Equity, the Executors ſhall be only Truſtees for the next of 1 Chan. Ca. 


3 | | | 19. b. Cromp- 
nd North, 2 Vern. 99. Pring and Pring. 2 Vern. 648. Lady Granville and Dutcheſs of Beaufort. 2 Vern. 
0 Eatchelcy and Sear!, and ſeveral other Caſes, which vide in Abr. Eg. 230. and 243. | 


Vol. II. 4 K | Kin; 


5 * * 


. Buckley, af- 
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Kin; but to rebut this Equity which ariſes by Implication only, the Eye. 
cutors have been allowed to prove by Parol Evidence, that the Teftarg, 

deſigned them the Surplus. h | 
2 Vern. 252. So where the Earl of Gainsborovgh made his Will, and thereby deviſed 
Counteſs and ſeveral Legacies, and charged his Real Eſtate with the Payment of them 
Earl of and his Debts, and deviſed his Eſtate ſo charged, to the Defendant, f, 
Gain horonoh. N 4 23 : Wy 0s 
Abr. Eq. 250. Nephew, and made the Plaintiff, his Wife, Executrix ; and the Bill uss 
S. C. and brought to have the Perſonal Eſtate diſcharged from the Debts and Le. 
affirmed in gacies, ſuggeſting that the Creditors threatened to come upon and ey. 
pigs hauſt the Perſonal Eſtate; and that it was the Intent of the Teſtator, that 
5 ſhe ſhould have the Perſonal Eſtate clear to her ſelf, and that the Dire. 
tions for making the Will were ſo; but that either by the Miſtake 9. 
Contrivance of the Perſon who drew the Will, it was not ſo expreſſed, 
and on Demurrer, becauſe no ſuch Averment could be admitted again} 
a Will in Writing, the Demurrer was over-ruled, and it was held þy 
Rateliuſon and Hutchius, that tho* ſuch an Averment could not be adni:. 
ted where it was to make the Party a Title; yet where it was only t 

rebut an Equity, as in this Caſe, it might. ns 
Abr. Ef. , $0 where 7. S. deviſed all his Houſhold Goods, as Woollen, Linen, 
4 Bk. Pewter, and Braſs whatſoever, except a Trunk under the Chamber. 
dleten and Window; and the Queſtion was, whether the Parol Proof of the Pers 
Grant. who drew the Will ſhould be admitted to explain theſe Words; and ny 


2 Vern.517- Lord Keeper thought it might, notwithſtanding the Statute of Frauds and 


Perjuries; for it here neither adds to nor alters the Will, but only expliins 
which of the Meanings ſhall be taken, as in Caſe of a Deviſe to $n 
Fobn, when the Teſtator had Two of the ſame Name; and here the 
Word as may be a Reſtriction, or if the following be as particular In- 
ſtances, it may not reſtrain the Word «whatſoever, and he thought the 
Words imported to carry all the Houſhold Goods; and of that Opinion 

was the Maſter of the Rolls; and the Proof was read accordingly. 
Hr. To. Tit So where one not of Kin, but a Stranger, was made Executor, and 
zlebury and had conſiderable Legacies given him, although it was decreed by Sir P- 
Ermed in the Tc King, in the Mayor's Court, in Favour of the Teſtator's Brothers, 
Houſe of that the Surplus ſhould be diſtriduted ; yet upon Appeal to the Houle af 
Lords. Peers, that Decree was reverſed, not barely as it ſtood upon the Wil, 
but that Parol Proof ought to be received in Favour of the Executors 
Title, conſiſtent. with the Will; and the Proof being full as to the le. 
ſtator's frequent Declarations, that his Executor, though a Stranger, 

ſhould have the Surplus, it was decreed accordingly. 

„ notwithſtanding theſe Caſes, the Courts have been very unn illng 
5 % to admit of Parol Evidence in Relation to any Thing that appears on tis 
8 N Face of a Will; and it's certain that too much Caution cannot well be 
234. where uſed in this Particular, eſpecially when it is conſidered that the Statut 
in the Cafe of Frauds and Perjuries, which was made to prevent Perjury, Contratiti) 
of Le ANY of Evidence and Uncertainty, binds the Courts of Equity as well as tt? 
it is laid Common Law Courts; as alſo that little Regard ought in many Caſes 
down by my to be had to the Expreſſions of the Teſtator, either before or after the 
Lord Chief Making his Will, becauſe poſſibly, theſe Expreſſions might be uſed df 
10 Dong, him, on Purpoſe to controul or diſguiſe what he was doing, or to ker“ 
Teſtators the Family quiet, or for other ſecret Motives and Inducements which 


Inen' wuſt cannot after his Death be found our. 

be colleded | N | 

fam the Words of the Will, and not from his Cireumſtances, or any Matters debers, ard that to!“ 
vel into the Affairs of the Teſtator, would render Property precarious, and introduce Uncert"! 
and Conſuſion in the Law it felt. | | ; 


Her! 
5 5 
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5 Hence in a late Caſe, in the Houſe of Lords, where the Teſtator de- I ne li 
EZ ,ifcd ſeveral Legacies, and amongſt the Reſt gave conſiderable Legacies 3%, 5 
do his two Executors, to whom alſo he deviſed the Surplus of his Eſtatc ; A/ . 15 4 
Aud there being a Debt of 30007. due by Bond to the Teſtator from one in Po. Fe, 
bot the Exccutors, he inſiſted, that there being ſufficient Aſſets to ſatis!y . St, | 
lll the Legacies, that this 3000 J. ſhould not be brought into the Surplus „ 1 „ 
1 of the Teſtator's Eſtate, but that the fame was extinguiſhed for his Be- heard b fore 


nelit, by his being made Co-Executor ; and that though the Surplus of bis Horour, | | - 0 | 
the Eſtate was deviſed to them both, yet that this Deb: could not be ta- gan | 
ken to be Part of that Surplus being before extinguiſhed ; and by the E- 3 
vidence of the Perſon who drew the Will, fully proved, that this was ted the Pa— 
the Teſtator's Intention, which Evidence, it was urged, ought to be ad- rol Evi. | | 
mitted, being only to rebut an Equity and ouſt an Implication of Law her ge | 
arifing from the Notions of the Courts of Equity, which revives the Debt Serbe | 


t 
. ; . Strevgih 
in theſe Caſes, and gives equal Benefit to both the Executors; but the thereot de— 


N. 
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Lords refuſed going into this Parol Evidence, and decreed that the creed, that 

oc l. ſhould be taken as Part of the Surplus of the Teſtator's Perſonal e 532-27: 

” Þſtate, which both the Executors were equally intitled unto; for tho' pre oe | | | 
in ſome Books the Teſtator's making a Debtor Executor is ſaid to be an fart of the | 
> Extinguiſhment of the Debt, becauſe an Executor cannot ſue himſelf; Surplus of 

= yet it was never doubred, but that ſuch a Debt remained Aſſets to ſarist Un 3 

* other Creditors; alſo it has been (a) reſolved to be Aſſets to ſatisfy Le- ie bug 

= gacies; and this. Deviie of the Surplus and Reſidue of the Teſtator's that ir was 

$ Eſtate being as much a Legacy, and as well recoverable in the Spiritual extinguiſhed 


Court as any particular Legacy, it was but fitting, that ſince rhe Courts for. rt 
of Equity claim now a concurrent Juriſdiction with the Eccleſiaſtical cee 0” 


4 : 3 5 OED A Obligee, and 
Courts in Matters of this Nature, that there ſhould be the ſaine Meaſure accordingly 


ot Juſtice in both theſe Courts, ordered che 
; 1 85 e ä Bond to be 
= cancelled ; but this Decree was reverſed by my Lord Chancellor, tho' he admitted the Parol Proof 
to be read, as not thinking the Teftimony of a ſipgle Winets, according to the Cireumltances af 
” this Cale, ſuffieient to controul what appeared on the Face of the Will. (a) For this vide Telv. 168. 
Ploæv. 186. 4. Co. Lit. 264. 8 Co. 136. 4. Cro. Elix. 373. Hob. 10. 1 Ten. 320. 1 Salk. 306. 


(H) Ok Preſumptive Pꝛook. 


J Lord Ce diſtinguiſhes Preſumptive Proof, by which he ſays Ju- c L.: 5 
ries are often induced into: 1. Violent Preſumption, which a- 

mounts to ena Provatio ; as if one be ſtabbed in a Houſe, and a Man i; 

ſcen running out of it with a Knife bloody, and none elſe in the Houſe. 

2 Preſninptio Provabilis, which moves a little. 3. Preſumptio Levis, 

which moves not at all. | 

Allo in Caſe of a Feoffment, if all the Witneſſes to the Deed are dead, C. 7 it. 6. 
t:en a continual and quiet Poſſeſſion for any () Length of Time will “ Where 
Pie a ſtrong or violent Preſumption, which ſtands for Proof; and here mY 4505 
tn Rule is, that ex diituruitate Temporis omnia fræſuiuntur ſolemaiter Av 


5 Things re— 
iT, 1 282 ag 2 by — 2 \ n hey 
1 alſo the Deed may receive Credit by comparing the Seals, the <cive a 
138 „1: | . 5 | redir 
33%-WIIING, and other Circumſtances, all which muſt be left ro the C70 


| Jury, 5 V. EE I | 20 
ra: 1 | t. Lev. 25. 
11 a — > 
1 f ; ix dle P. Ini. ap > Th 
8 | | | 
j 


1 2 f ; | 5 f : a 

rerlons once in Being ſhall be intended ſtill living, if the contrary is : Rel Rep. 

ng! Droved. | | IS * 

Bir Aus hy: . tas; | . . 52 

bot nos by the 19 C.. 2. cap. . it is enacted, “ That if any Perſon For the Con. 

Ces or F lomo C 18 2 , 8 6 f TIS 2) 

e oer Ferſens, or whole Lite or Lives Eſtates have been, or ſhall be - N 
4 ; roi b de 

| | Cart, ___ Rye allo the 6 EO MEETS) 


e granted, 


Al 


= 


Evidence. 


(a) If the «< 
Woman ap- 
pear to bave 6 
endeavoured _ 
to conceal 


* — * * . — 


granted, ſhall remain beyond the Seas, or elſewhere abſent then. 
{elves in this Realmz by the Space of ſeven Years together, and 0 


ſufficient and cvident Proof made of the Life or Lives of ſuch Perſon 


or Perlons reſpectively, in any Action commenced. for the Recover 
of ſuch Tenements by the Leſſors or Reverſioners, in every ſuch Cy, 


the Perſon or Perſons, in any Action commenced for the Recovery gf 
ſuch Tenements by the Leſſors or Reverſioners, in every ſuch Ci. 
the Perſon or Perſons upon whoſe Life or Lives ſuch Eftate depended, 


ſhall be accounted as naturally dead; and in every Action brought fy 
the Recovery of the ſaid 'Tenements, by the Leſſors or Reverſioner, 
their Heirs or Aſſigns, the Judges, before whom ſuch Action ſhall he 


brought, ſhall direct the jury to give their Verdict, as if the Perſon 


ſo remaining beyond the Seas, or otherwiſe abſenting himſelf, wer 
dead”7 5-1 985 5 | 
By the 21 Fac. 1. cap. 2. it is enacted, That if any Woman be de. 


livered of any Iſſue, which being born alive ſhould, by the Laus d 


this Realm, be a Baſtard, and endeavour privately, either by Droyy. 
ing or ſecret Burying, or any other Way, either by herſelf, or the 
Procuring of others fo to (a) conceal the Death thereof, as that i 
may not come to light, whether it were born alive, or not, but he 
concealed ; in every (V) ſuch Caſe the Mother fo offending ſhall ſufer 


© Death, as in Caſe of Murther, unleſs ſhe can prove by one Witness at 


the Death of ( leaſt, that ſuch Child was born dead.” oa 
ſuch Ehald; + 3c. 1 1585 | 4 | 
there is no Need of any Proof, that it was born alive, or that there were any Signs of Hurt, fc it 


ſhall be taken undeniably, that the Child was born alive, and murdered. Kelynge 32, — But whore 


a Woman lay in a Chamber by herſelf, and went to bed without Pain, and waked in the Night, and 
knocked for Help, but could get none, and was delivered of, à Child, and put it in a Trunk, and 


did not diſcover it till the Night following, ſhe was adjudged not to be within the Statute, becaul 


ſhe knocked for Help. Kelynge 32. Neither is a Woman within the Statute, who having confeſſed 


| herſelf with Child before-hand, is afterwards ſurprized and delivered, no Body being with her; and 


therefore in theſe Caſes it muſt appear by Signs of Hurt, or ſome other Way, that the Child ws 
born alive. Kelynge 33. 2 Hawk.,P.C. 438. (6b) But there is no Need, in order to convict a Woman 
by Force of this Statute, to draw the Indidtmenr ſpecially, or to canclude it contra formam Statut; 
but it is the better Way to ſer forth, that the Defendant Infantem Maſculum Vizum parturiit, qui quidm 
infans Maſculus adtunc & ibidem Virus exiſtens natus per leges hujas Regni Anglie ſpurius fuit, Angle a 


| Battard, and then to go on in the ordinary Form, to ſhew that ſhe murdered him, Qc, contra pacem, E. 
for the Statute doth not make a new Offence, but only makes ſuch a Concealment an undeniable E. 


vidence of Murder. Kelynge 32. 2 Hawk. P. C. 438. 


—— 


(1) There the Law requires the higheſt 5200 
the Nature of the Thing is capable off. 


1 Shoev. Rep. 5 ſeems in Regard to Evidence to be an unconteſtable Rule, that tie 
397. 1 Party, who is to prove any Fact, muſt do it by the higheſt Evidence 
the Nature of the Thing is capable of. Ez | 

1 Salk. 281. As where the Queſtion was, whether the Abbey ge Sentibus was il 
inferior Abbey, or not, Drgdale's Monaſticon Anglicaunm being produce! 
for Evidence was refuſed, becauſe the original Records might be had it 

| the Avgmentation-Offce. OE IS 

2 Show, Rep. So it a Witneſs be to teſtify what another ſwore on a former Tric. 

103: the Record of ſuck Trial muſt be produced, or his Evidence is not to be 
admitted, Ec, 


Evidence, | 313 


(K) Ok Hearſay Evidence, 

II ſcems agreed, that what another has been heard to ſay is no Evi- 1 Med. 383. 
I dence, becauſe the Party was not on Oath; alſo, becauſe the Party, Su. 492. 

” who is affected thereby, had not an Opportunity of Croſs-examining ; 

but ſuch Speeches or Diſcourſes may be made uſe of by Way of Induce- 

ment or Illuſtration of what is properly Evidence. 

” Alſo what a Witneſs hath been heard to ſay at another Time, may be 2 Hawk.P.C. 
given in Evidence, in order either to invalidate or confirm the Teſtimony 431. 
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he gives in Court. , 
So what a Perſon accuſed of a Crime hath been heard to ſay at an- 2 Hack. P. C. 
© other Time, may be given in Evidence at his Trial, either for him or 431. 

je: againſt him. | | TS 
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(L) Of the Party's Confeſſion. 

E Confeſſion of the Defendant himſelf, whether taken on an Exa- But for this 
6} mination before Juſtices of the Peace, in Purſuance of 1 œ 2 Ph. & vide 2 Hawk, 
. cap. 13. or of 2 & 3 P. & M. cap. 10. upon a Bailment or Commit. ©: C. 429: 
ment for Felony, or taken by the Common Law on an Examination be- 
fore a Magiſtrate for Treaſon or other Crime, or ſpoken. in private Diſ- 


| courſe, has always been allowed to be given in Evidence againſt the Par- 
ty, but not againſt others. | 


But where-ever a Man's Confeſſion is made uſe of againſt him, it muſt 
de taken all together, and not by Parcels. | 

: © 
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Excommunication. 


Co. Lit. 133. Xcommunication is the higheſt Eccleſtaſtical Cenſure which © 


Codolp. Repert. | be pronounced by a Spiritual Judge againſt a Chriſtian, for 
(i By hi thereby he is (a) excluded from the Body of the Church, and 


31ſt of the diſabled. to bring any Action, or ſue any Perſon in the Con. 
Articles of mon Law Courts. | | | 


the Church | 


of England, that Perſon, which by open Denunciation of the Church is rightly cut off from the Ur; 


ty of the Church, and excommunicated, ought to be taken of the whole Multitude of the Faithful 


an Hcathen and Publican, until he be openly reconciled by Penance, and received into the Church 


by a Judge that hath Authority thereunto. Gib. Cod. 1095-6. — It was uſed by Way of Puniſhment 


only for great and heinous Crimes, according to the Rule in the Reformatio Lepum, fol. 80. Non din 
excommunicatio Minutis in delictis verſari, ſed ad horr.hilium Criminum atrocitatem admovenda eſt, in 6 
Eccleſia graviſſimam infamiam ſuſtinet, vel quod illis evertatur Religio, vel quod boni moves pervertuntur, hut 
now the frequent Uſe of Excommunication is in Caſes of Contumacy, for not appearing or diſohey- 
ing of Sentences, tho' in the ſmalleſt Matters, and thoſe oft-times of a Civil Nature, which is one of 
the Principal Means of bringing a Contempt upon it, and yet is the only Way which the Spiritual 
Court has to enforce Obedience. Gib. Cod. 109 5. | 


Co. Lit. 134% Fxcommunication is divided into the Greater and Leſſer; the Greater 
excludes a Man from the Communion of the Faithful as well as of the 
Sacraments, the Leſſer excludes a Man from the Communion of the . 
craments only ; but they both equally diſable the Perſon from bringing 

any Action, Soe. OW , 


Under this Head we ſhall conſider, 


(A) Jn what Caſes the Spiritual Court may pꝛtpe |. 


excommunicate. NE | * 

(g) In what Caſes a Perſon ſhall be ſaid to be ipso fic 
excommunicated. | 
(C) By whom Excommunication is to be p2onounc 

JJ 

(D) What Inconventencies and Diſabilities it lays tl 

Party excommuntcated under; and therein of 115 
Diſability to bzing any Action. 

(FE) Of the Proceedings on the Writ of Excommunici 
capicndo, both at Common Law, and by (Qirtue of til 
Statute 5: Eli. 8 _ 

(F) 25 Abſolving and Alloiling a Perſon excommul? 
_— 


* — ( J 
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| he may be, excommunicared, 


Excommunitation. 1 


(a) In what Caſes the Spiritual Court may 
- properly excommunicate. 


T'T ſeems agreed, that where-ever the Spiritual Court hath Juri{Uiftion 3 
| be any (a). Cauſe, and the Party refuſes to appear to their Citation, 5 e 
| NT, . coll g TY ; \ ; 5 
or after Sentence, being admoniſlied, retuſes to obey. their Decree, that 1 C 5 
(a) That au- 


ently SID 
King's Tenants who held in Capite, and whoſe Attendance was neceſſary on the Perſon of the King, 


could not be excommunicated, 2 Inſt. 63 1. Gilſ. Cod. 1102. — Thar a Biſhop, or other Peer of Par- 
liament, may be excommunicated. Fare/l. 56, fc, The Biſhop of Se. David's Cale. 


Alſo it ſeems, that at Common Law, the S$77nificatit of an Excommus- 1 Salk. 2 
nication might be upon a General Cauſe, as Propter Contumaciam or De 9985 iy 
uon parendis Mandatis Eccleſic; but now by the 5 Fliz. the Cauſe muſt ““ 
be ſet forth in the Writ De excommumnicato capiendo it ſelf, becauſe by that 
Statute, the Writ is made returnable in B. R. which would be to no 
Purpoſe, if the Cauſe were not ſet forth in the Writ, ſo as to enable the 
Court to judge thereof. 

But it was always holden, that the Biſhop's Certificate ſignifying the 14 11 4 14.4. 
Excommunication into Chancery, on which the Writ of Excommunicato bel. Ale. 
capiendo iſſued, ought to compriſe the particular Cauſe of the Excommu- $93, 
nication; ſo that the Court might (b) judge whether it were a Matter (% and 
within their Juriſdiction, or not. therefore 


„ | | | | the Court of 
Chancery, for any Defe@ in the Certificate, uſed to grant a Suberſedeat; but before the 


were no Diſcharges in B. R. on Excommunicato capiendo, but where a Man was excommunicaled pend— 


ing ta Prohibition. 1 Salk. 293. 


If the Excommunication appears to have been by an Archdeacon of a . 
Peculiar or limited Juriſdiction, it ought to appear by the. Certificate, ara aids 
either expreſly, or by Implication, that the Matter thercof aroſe () with- 75 Cate 
in his (4) Juriſdiction; otherwiſe it is void. | 1 Pol. Kep. 


* | | | 1324-8 CE. 
(e) The Defendant was taken upon a Capias Extommunicatum, and becauſe it was not: 


| Matter was within their Juriſdiction; for of that the Kin 
do be Judges, and not they themſelves. 


nentioned in 
the Significavit, that he lived in that Dioceſe ar the Time of the Ex communication, it Was ad judge 


to be incertain, and the Party was diſcharged. Moor 467. Beament' Caſe, 1 Show. Rrp. 17, S. C. cited, 
Godb. 191. S. P. (4) The Defendant was taken upon a Capias Fæcom', and the Sivriffravit was, that 
he was excommunicated for not anſwering Articles; but it was not ſhewn whar thele Articles were : 
and it was achudged ill. 1 Rol. Rep. 136. Fix's Caſe, — If a Man is excommunicated for an Offence, 
which is pardoned by a General Pardon, and this being ſhewed to the! 


| | 2hop, he not withſtanding 15 
refuſes to abſolve him, an Action on the Caſe lieth againſt him. 12 Co. 76 | 


If the Excommunication in a Writ of Excommunicaty capiendo is reci- ' Salk. 293. 


ted to be pro guibuſdam canſis Subtraftionis decimarnm froe aliorum Yuri Fe. Bong 


; 3 , | 1 i 1:d- Fowle 
Eecleſiaſticorum; this is too uncertain, for the Alia Fur* might be ſuch 5 
Matters as were out of their Juriſdiction, and they ought to ſhew the on ſuch «* 
o's Courts are Return to a 
 Hateas Cor- 


f | ; a pts. 
So where in a Writ of Excommunicato capicndo, the Recital of the Sig- 


E I ; . 1 Salk 294. 
!ficovit was, that he was excommunicated for not paying the Coſts zu Ti urn 
quodam negotio Puerorum educationis ſive iuſcructiouis fine aligua licentia in vertus Hill 


e parte prius ovtenta; and the Writ was quaſhed tor Incertainty, be- 


Cauſe it might be a Teaching to fence or dance, and not Letters. 


here was a Preſentment in the Spiritual Court of the Biſhop of E45 


Dainſt the Defendant, for teaching School in Cambridge without a Li- Tue 2 een 


cence, by the Church-wardens of the Pariſh ; whereupon, as the Way 7 . 


es there, a Citation was fixed up xt the Church-Door, for the Defen— 


aut to come in and anſwer the Charge of the Preſentment; but he be- 


in 2 


5 Elis. ther 


Paſch. 6 Ann. 


— 
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316  Excommunication. E: 
ing a Diſſenter, and not coming to Church, had no Notice of the Cite. XZ 
tion; and for this Contempt in not coming, he was CXCOMMunicated 
whereupon he applied to the Biſhop to get himſelf aſſoiled, for that it 
was a Writing-School he taught, and ſo not within the Biſhop's Iuriſcdic. 
tion; but the Court refuſed to aſſoil him, unleſs he would put in Cay. 
tion to anſwer ſuch Articles, and abide by ſuch Sentence as they ſhould 
make thereupon ; which he was adviſed not to do, becauſe that would be 
Owning their Juriſdiction, and Concluding himſelf to abide by rheir Sen. 
tence ; and thereupon he moved for a Prohibirion, and had it, with 1 
Special Clauſe to aſſoil him. Mr. Page moved for the Prohibition, and 
inſiſted, that they could not excommunicate any one for a Contempt, 
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without ſhewing that the Matter it ſelf was within their Juriſdiction; and do 
as they could not excommunicate for the original Matter, if it were not L 
within their Juriſdiction ; ſo neither could they for a Contempt to a Ci. F 
tation upon that Matter, and cited 8 Co. 68, Trollop's Caſe, Doctor ani 1 
Student. 12 Co. 77. 14 H. 4. 14. 5 C. 23. and he ſaid, by theſe Book | © 
it appears, that if the Biſhop refuſed to aſſoil him, that an Action on be 
Caſe would lie againſt him; but now a-Days, a Prohibition was thought 


the better Way; and he ſaid, this Preſentment being only for teaching 
School, chey could not come after with Articles, and charge him with any 
other Matter, as a Mriting- School, Latin-School, or other particular School; | 
which the Court agreed, and faid it was like a Preſentment by a Grand 
Jury here, which cannot be altered or changed by Articles after; andas IM + - 
the Grand Jury are upon their Oath, ſo are the Church-wardens there, | © | 
and ſaid, that when Articles. are given in againſt any one, the Citation 


_ ought to be founded upon that; but when it was by Preſentment, that t 
was a Charge and a Citation it ſelf, and cannot be after altered by Articles; MM © 

though Serjeant Parker ſaid, he thought this Preſentment to be only in 
the Nature of a Summons, and that it was neceſſary Articles ſhould be h 


drawn up againſt him after, to charge upon the Particulars ; but the Pro- 


hibition with the ſaid Clauſe was granted. 5 3 

. 

1 1 DENY - at 

(B) In what Caſes a Perſon ſhalt be ſaid to 

be ipſo facto excommunicated. Þ © 

(a) For the Y ſeveral (a) Acts of Parliament, Offenders of ſeveral Kinds are | . 

OO of made to incur the Puniſhment of Excommunication ip/o facto. = 

xcommu— | | 3 | | | = 0! 
nication 2% facto, according to the Conſtitutions and Canons Eccleſiaſtical of the Church of Eran 

01 


vide Godolp. Repert. 629, 630. 


And to this Purpoſe it is enacted by 6 E. 6. cap. 4. * That if any Ft | 1 
“ {on whatſoever ſhall, by Words only, quarrel, chide or braw!, in a, 


“Church or Church-yard, that then it ſhall be lawful unto the Ord- „. 
«© nary of the Place where the ſame Offence ſhall be done, and proved Wn 
by two lawtul Witneſſes, to ſuſpend every Perſon ſo offending, that? WF v 
<< to ſay, if he be a Layman ab ingreſſu Eccleſie; and if he be 1 Cle WR Þ 


& from the Miniſtration of his Office for fo long Time as the ſame Or- 
„ dinary ſhall by his Diſcretion think meet and convenient, according d 
& the Fault.“ 3 | 
And it is further enacted by the ſaid Statute, © Thar if any Perſon 

ce ſhall ſmite or lay any violent Hands upon any other, e her in 4% 
* Church or Church-yard, that then ip/o facto every Perfou i ofent 
ing ſhall be deemed excommunicate, and te excluded from the Fei» * 
6 ſhip and Company of Chriſt's Congregation.“ 11 
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And it is farther enacted by the ſaid Statute, “ That if any Perſon 


„ qa mal:cioufly ftrike any Perſon with any Weapon, in any Church 


7 


or Church yard, or ſhall draw any Weapon in any Church or Church- 
„ 4rd, ro the Intent to ſtrike another with the ſame Weapon, that then 
© « (ery Perſon fo offending, and thereof being convicted by Verdict of 
twelve Men, or by his own Confeſſion, or by two lawful Witneſſes 
before Juſtices of Aſfiſe, Juſtices of Oyer and Terminer, or Juſtices of 
de peace in their Seſſions, by Force of this Act, ſhall be adjudged by the 
P « ſame Juſtices, before whom ſuch Perſon ſhall be convicted, to have 


c one ot his Ears cut off, &c. and beſides that, every ſuch Perſon to be 


and Church-yards. 


© « and tand 2% facto excommunicated, as aforeſaid.” 


In the Conſtruction hereof the following Opinions have been holden, 
1. That the Statute extends as well to Cathedral as Parochial Churches cw.Eliz. 2: 


Ayt a» ao þ 


That notwithſtanding the Words of the Statute be expreſſed, That he Dyer 275. 


u lio finites another in the Church, Ec. ſhall ip/o facto be deemed excom- 4 205 4 
municate; yet there ought either to be a precedent Conviction at Law, % 5 = 
Z which muſt be tranſmitted to the Ordinary, or elſe the Excommunica- Hef 86. 


tion muſt be declared in the Spiritual Court, upon a proper Proof of the Ce. Eliz.91g. 


Offence there; for it is implied in every Penal Law, that no one ſhall 1 Vent. 146: 
incur the Penalty thereof, till he be found guilty upon a lawful Trial; 
alſo it muſt be intended, in the Conſtruction of this Statute, that the 


| Excommunication ought to appear judicially ; for otherwiſe there could 


be no Abſolution. 


| That when the Proceedings for the Offences againſt this Statute are in c. Fac. 464. 
the Spiritual Court, Coſts may be given pro experſis litis, but not pro Hetl. S6. S. P. 
EY dams. Ts 


That he who ſtrikes another in a Church, Sc. can no way excuſe ch. Fac. 361. 


E bimſcif, by ſhewing that the other aſſaulted him. 


That (2) Church-wardens who whip Boys for playing in the Church, 1 Saund. 13. 


or pull off the Hats of thoſe who obſtinately refuſe to take them off Have verſus 
E themſelves, or gently lay their Hands on thoſe who diſturb the Perform— 
E ance of any Part of Divine Service, and turn them out of the Church 
are not within the Meaning of the Statute. 


lanner. 
2 Keb. 124. 
1 Lev. 196. 
I Sid. 301. 
1 Mod. 168. 


S. CO. (a) Or perhaps private Perſons. 1 Hauk. P. C. 139. 


That if the Proceedings be in the Temporal Courts, by Way of In- Cr Eliz.231- 


dictment, for drawing a Weapon in the Church, Cc. and it conclude e 
contra formam Statuti, it muſt be laid to be, with an Intent to ſtrike ſuch 


＋ 


; | 5 . ae Leon. 49. 
a Perſon; for being laid to be contra formani Statuti, the Jury cannot in- N 171.5.C. 


quire of any other Offence, than that which comes within the Deſcription 


3 of the Act. 


That in an Indictment upon this Statute, for ſtriking in the Church, in co. EIL 464 


order to bring the Offender within the latter Clauſe of the Statute, which 


© vard, and offers to throw it at another, or having a Hatchet or Ax in 1 
bis Hand offers to ſtrike another therewith, that this is not an Offence to have been 


iuLjcts him to the Loſs of an Ear, &%c. it muſt be ſhewed, that the Stri— 

bing was with a Weapon. | | 5 
So it hath been holden, that if a Man takes up a Stone in the Church- 3 3 
, . 99 


J. 49. ſaid 


"thin this Part of the Statute; for theſe are not ſuch Weapons as may b et on 
. ' ? Js 
properly be ſaid to be drawn, as a Sword, Dagger, Oc. 8 


347. eited. 


117 | . . . | . : 7 
h two Perſons committed to Priſon by certain Juſtices of the Peace, 3 Keb. Soz. 
tor diſturbing a Miniſter in his Office, were diſcharged upon a Habeas F*x verſus 


Cas, by the Court of King's Bench, for that their Commitment was 1 


A * 5 * FX R: bins. 
eo general, not ſhewing wherein they diſturbed, but only that tney per Comp. Incumnk, 
Vol. II. | 4 M |  apertium A O. 
cited. 
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Ney 89. 
Latch 176. 


— . 


apertum factum diſturbed, Ec. not ſhewing the particular Fact whery, 
they did diſturb, viz. by Brawling, Fighting, or otherwite, there ht 
ſeveral Puniſhments to each; but the Court bound them to their Gy; 
Behaviour for a Year. - e oC 

By the 3 Fac. 1. cap. 5. Par. 11 and 12. it is enacted, © That every 
Popiſh Recuſant convict ſhall ſtand to all Intents and Purpoſcs d. 
« abled, as a Perſon lawfully excommunicated, and as if ſuch Peron 


5 


an) 


& had been ſo denounced and excommunicated according to the Lays ,f 


c this Realm, until he or ſhe ſhall conform, Ec, and that every Perſon ſueg 
« by ſuch Perſon ſo diſabled, may plead the ſame in difabling of ſy 
c Plaintiff, as if he or ſhe were excommunicated by Sentence in the Fe. 
« cleſiaſtical Court, except the Action of ſuch Recuſant do concern ſome 


a) 


La) 


„ Hereditament or Leaſe, which is not to be ſeiſed into the King's 


C 


a) 


Hands, by Force of ſome Law concerning Recuſancy.“ 


In che Expoſition hereof it hath been holden, 


1. That a Plea in Diſability, purſuant to this Statute, ought to ſhey 
before what Juſtices the Conviction was, that the Court may knoy 


Hants 335+: where to ſend for a Certificate thereof, if it be denied; and that the 


Hetl. 1 76, 


c. 


(a) 2 Bulſt. 


155. 


( b) 1 Hawk, 


. C. 23. 


But for this 
vide Gil ſ. Cod. cc 


1098. 


Jib/. Cod. 


1695 


4 Lev. 333, | | 


Record it ſelf, or at leaſt a Certificate thereof, ought immediately to be 
produced. „ 
2. That if after ſuch a Plea it be certified, that the Plaintiff hath con- 


formed, and thereupon the Defendant be ordered to plead in Chief, and 
then the Flaintiff relapſe and be convict again, the Defendant cannot 


plead the ſame in Diſability a ſecond Time. oo 
3. That it muſt appear either from the Conviction it felf, or by proper 
Averments, that the Plaintiff is convicted of Popiſh Recuſancy, becauſe 
no Recuſants, except Popiſh ones, are within the {aid Clauſe ; but thisis 
fufficiently ſet forth, by alledging, that the Plaintiff being Papalis Ren 
fans was indicted and convicted ſecundum formam Statuti, Se. 
Alſo it is holden by (a) ſome, that all Popiſh Recuſants convict may 


be taken up by the Writ De Excommunicato capiendo, and that they ar 


not to be admitted as competent Witneſſes in any Cauſe ; but by 
(b) Hawkins, this ſeems to be a Conſtruction over ſevere ; for in as much 
as this, like all other Penal Statutes, ought to be conſtrued ſtrictly, and 
the Words thereof are no more, than that ſuch Perſons ſhall ſtand di- 
abled, Sc. as Perſons lawfully excommunicate, E9c. and the Purport 
thereof may be fully ſatisfied by the Diſability to bring any Action; it 
ſeems to be too rigorous to carry them farther. 
By the 25 E. 1. cap. 4. it is enacted, „That all Archbiſhops and 
Biſhops ſhall pronounce the Sentence of Excommunication againf al 
„ thoſe that by Word, Deed or Counſel, do contrary to the Chartets 
« of Magna Charta, or that in any Point break or undo them; and that 
<« the ſaid Curſes be twice a Year denounced and publiſhed by the fe. 
5 lates aforeſaid. 5 


* 


, : — 


(C) By whom Ercommunication is to be p10 
- nounced and certified, 


| 1 gentence of Excommunication can only be pronounced by the 


Biſhop, or other Perſon in Holy Orders, being a Maſter of Arts ® 


| leaſt ; alſo the Prieſt's Name pronouncing ſuch Sentence is to be expfe. 
ſed in the Inſtrument iſſuing under Seal out of the Court. 
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ny -- pacommunicaticn muſt be certified by the Biſhop of the Dioceſe, Co. Lit. 133. 


whoſe proper Subject the Party is, and cannot be certified by his Com- 1 el. Abr. 
miſſary or Official; the Reaſon whereof, according to the (a) Civilians, ( . 4 
WEE ;. becauſe no Perſon inferior to a Biſhop, can call in the Secular Arm, 7 Set 
bo the Laws of the Church; but my Lord (5) Coke aſſigns the Reaſon of Ex. Gitf. Cod. 
3 it to be, becauſe no Certificate of Excommunication by any ſhall diſable 725 , 
one, but the Certificate of him to whom the Court may write to abſolve r 
the Party excommunicated. 

But the Vicar General, Epiſcopo in remotis agente, or the Guardian of Co. Lit. 133. 
the Spiritualities, vacarte ſede, may do it, () either by direct Certificate, F. N. B. 1. 
that the Perſon is excommunicate, or by Letters Teſtimonial, reciting 3 
EZ the Entry thereof in the Regiſter, and atteſting that ſuch Entry is there? 8 
found. : = | 25 „ 

So a Perſon excommunicated by a Commiſſary, Official or Archdea- 8 Co. 63. 
con, who derive their Juriſdiction from the Biſhop, may be certified ex- : Kot. Abr. 


Z communicated by the Biſhop himſelf. 5 | | Res. 6 1 
Alſo the Biſhop, after Election, tho' before Conſecration, may certify E N. B. 149: 


Excommunication. | 

In Times of Fopery, Excommengement certified by the Pope, or De- 16 E. 3. 31. 
legates commiſſioned by him, did not diſable the Plaintiff to ſue, Ec. be- 14H "mg 
cauſe the Courts had no Perſon to whom they could write to have him bs.” 5 
aſſoiled. 5 . 5 5 

The Court will not receive the Certificate of Excommunication of one 8 Co. 63. 
Biſhop from another, becauſe they muſt have the Certificate from the 
Biſhop, whoſe proper Subject he was; and he might have him aſſoiled by 
his own Ordinary, after the firſt Certificate to the Biſhop. 

Nor will they receive a Certificate from a Biſhop deceaſed, becauſe Bro Em 21. 
he may ſtand aſſoiled by the preſent Ordinary that now is, after the Ce. Lit. 134. 
Deceaſe of the Biſhop who has certified; and the Court will not (4) re- (d) 1 Rol. Abr. 


ceive any Certificate but from ſuch Perſon to whom they can write to 883. 
aſſoil. | es On 


l The Certificate ought to be directed, either to the Court, or at leaſt 8 Co. 63. 
j © Univerſis S. Matris Eccleſiæ filiis, and (e) ought to contain the Day of (e) 1 Rel. Abr. 
h the Excommunication. _ | 383. 
- 
= Wa ; 8 — 
) What Jnconveniencies and Diſabilities it 
© lays the Party excommunicated under; and 
therein of his Difability to bzing any Action. 
25 | 5 | | | N | 
I Perſon excommunicated is thereby diſabled to (f) be a Witneſs in / Cd 435, 
1 any Cauſe, cannot be Attorney or Procurator for another, is to (5 ae 
dc turned out of Church hy the Church-wardens, and not to be allowed à Perſon is 
— KK Chriſtian Burial, e | intitled to 
Y the Benefit 
of the Clergy . Bro. Clergy 20. — And may contract Marriage. Godolph. Repert. 626. 
20 | | 


Alſo an excommunicate Perſon is diſabled to ſue or commence any Ac- 0 E436 
ron; but ſuch Diſability cannot be pleaded (g) after a general Impar- Ce. Lis. 133. 
lance, for thereby the Defendant admits him a good Plaintiff. 8 Co. 63. 


| 1 Rol. Abr. 
983. (g) Placita Gen. 10. Latch 179. 1 Lutw. 19. 


== 


f Alſo 
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> 
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Excommunication, 


Li. Sec. 207. Alſo when Fxcommunication is pleaded, the Biſhop's Letter under 


8 Co. 69. 
Co. Lit. 134. 
3 Lev. 208, 
240. 


3 Aſe, pl. 1 2. 
2 Hawk, P. C. 


114. 


. 


Co. Lit. 134. 
Theol. 11. 


his Scal, witneſſing the Excommunication, muſt be ſhewn; and tho' the 
Plaintiff cannot deny the Flea, yet the Writ ſhall not abate, but the 
Deferdant eat inde ſine die, becauiè the Plaintiff, upon producing * 
Letters of Abſolution, ſhall have a Reſummons or Ne- attachment. 

If in an Appeal of Murder, Cc. the Detendant pleads Excommuniq,. 
tion in the Plaintiff in Diſability, the Appellee ſhall be bailed until dhe 
Plaintiff purchaſes Letters of Abſolution, and then he muſt plead in 
Chief; for if the Defendant ſhould be kept in Priſon till the Plaintiff i. 
abſolved, he might be a Priſoner for Life. | 


Excommunication is a good Plea to an Executor or Adminiftrit 


tho? they ſue % auter droit, for an excommunicate Perion is exclude! 
from the Body of the Church, and incapable to lay out the Goods ( 


the Deceaſed to pious Uſes ; alſo it is one of the Effects of Excommnni. 


I2 Co. 61. 


28 E. 3. 97. 


30 E. 3. 15. 
Co. Lit. 134. 


Pro. Excom- 
munication 3. 


3 Bulſt. 72. 
3 

20 H. 6. 25. 
Placita Gen 
10, 72. 


cation, that he cannot be Procurator or Attorney for any other Perſon, 
and therefore cannot repreſent the Deceaſed. 
Excommunication is no Plea on a &i tam, becauſe it is for Example, 


and the Statute having given the Informer an Ability to ſue, and nit 


excepted excommunicated Perſons from the Liberty of informing, he 
enabled to ſue by the Statute, notwithſtanding the Cenſures cf the 


Church. | 


When a Prohibition is brought againſt the Biſhop, and be pleads H. 
communication againſt the Plaintiff, and in the Excommunication there 
is no Cauſe of ſuch Excommunication ſhewn ; this is no good Plea, tor 
in ſuch Caſe it will be intended, that the Excommunication was for En. 


deavouring to hinder the Biſnop's Proceeding, by Application to the Tem. 
poral Court; and if ſuch Excommunication were allowed, it would de. 
ſtroy all Prohibitions, and the Plea of Ex communication in this Cale i 


Exceptio ejuſdem rei clijus petitur diſſolutib. | i 
If an Action be brought by the Bailiffs and Commonalty of a Corpo- 


ration, the Defendant ſhall not plead Excommunication in the Bailifh 


becauſe they fue as a Corporation, and a Corporation cannot be excluded 

from the Communion of the viſtble Church. , 5 
When Excommunication is pleaded in the Plaintiff, he ſhall not replr, 

that he has appealed from the Sentence, for the Sentence is in Force ur- 


til it is repealed ; and whilſt it is in Force, he cannot appear in any cf 


the Courts of Juſtice, but he may reply, he is abſolved ; for then | 
Difability is taken away. 5 | | | 


(E) Of the Pooceedings on the Writ of Excon 


G.. Cod. 
1102, Cited 


from Dr. Co- 


fen's pol. 
fol. 3, 


(a) But in 


2 Iuſt. 623, 


631. it is ex- | 
preſly ſaid, that Breve Regis de excommunicate capierdo de gratia Regis tro. edis, 


municato capiendo, both at Common Lil 
and by Uirtue of the Statute 5 Eliz. 


[T is ſaid, that the Writ De excommunicato capiendo is a Liberty or Pi. 

vilege peculiar to the Church of England, above all the Realms d 
Chriſtendom ; for tho' the Aſſiſtance of. the Secular Arm hath ever bet 
afforded to the Church in moſt other Chriſtian Countries as well as i" 
yet in no Inftance is it perhaps ſo ſurely and fo effectually reached ol, 
as the Executicn of this Writ, which is (a) Debitum Fuftitic, and 1G 
made to depend upon the Pleaſure of the Prince. 


4. 
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Excommunitatiow. 3ꝛt 


x IN 4 — —— 
8 5 8 485 — — 


re Writ of Fxconmrntcato capiendo iſſues out of Chancery, and is Fx. N. B. 
= {upucd ON the Bihop's Certificate, ſignifying the Excommunication, 1 LY 
* .,4 ar Common Law was only returnable into that Ceurt; fo that for: CE :59 3 
any Uncertainty or Detect in the Writ, the Party could only be diichar— 

cd in Chancery. | ; 

” But now by the 5 Els. cap. 23. intituled, An Act for the dus Pxecution 

fie Hrit De excommunicato capiendo, reciting, “ For as much as di- 

” « ers Perſons offending in many great Crimes and Oftences, appertain— 

« ing meerly to the Juriſdiction and Determination of the Eccleftaſtical 

« Courts and Judges of this Realm, are many Times unpuniſhed for 

„Jack and Want of the good and due Execution of the Writ De ex- 

« (ommunicato capiendo, directed to the Sheriff of any County, for the 

& Taking and Apprehending of any ſuch Offenders, the great Abuſe 

« whereof, as it ſhould ſeem, hath grown, for that the ſaid Writ is not 

cc returnable in any Court that might have the Judgment of the well 


WE Eva nt he; 
o 
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5 « executing and ſerving the {aid Writ, according to the Contents therc- 
= « of; but hitherto hath been left only to the Diſcretion of the Sheri!?s 
c and their Deputies, by whoſe Negligence and Defaults for the molt 
e part the ſaid Writ is not executed upon the Offenders as it ought to 
c be, by Reaſon whereof ſuch Offenders be greatly incouraged to con- 
= « tinue their ſinful and criminous Life, much to the Difpleafure of Al- 


« miglity God, and to the great Contempt of the Eccleſiaſtical Laws ot 
& this Realm. 3 1 | Fe | 

« 2, Wherefore, for the Redreſs thereof, be it enacted by the Queen's 
« moſt excellent Majeſty, with the Aſſent of the Lords Spiritual and 
© Temporal, and the ee in this preſent Parliament aſſembled, 
« and by the Authority of the ſame, that from and after the firſt Day of 
« May next coming, every Writ of Excommunicato capiendo, that ſhall be 


" WW © grinted and awarded out of the High Court of Chancery againſt any 

„ Perſon or Perſons within the Realm of Huglaud, ſhall be made in the 
= © Time of T erm, and returnable before the Queen's Highneſs, her Heirs 
F and Succeſſors, in the Court commonly called the King's Bench, in 


c the Term next after the 7e%e of the ſame Writ, and the ſame Writ 
1 „ ſhall be made to contain, at the leaſt, twenty Days between the Teſte 
5 —_= 


a KH and the Return thereof; and after the ſame Writ ſhall be fo made and 

0 © ſealed, that then the {aid Writ ſhall be forthwith brought into the 

W “ {1id Court of the King's Bench, and there, in the Preſence of the 
) | E 


Juſtices, ſhall be opened and (a) delivered of (4) Record to the She- (a) That the 
* riff or other Officer, to whom the Serving and Execution thereof ſhall preciſe Form 
© © appertain, or to his or their Deputy or Depuries; and if afterwards it of the Sta- 
all or may appear to the Juſtices of the ſame Court for the Time _ 
— MW © boivy, that the ſame Writ ſo delivered of Record be not duly, return- ſerved, and 
ed before them at the Day of the Return thercof, or that any other that the Wrir 
Default or Negligence hath been uſed or had in the not well ſerving muſt be 
and executing of the ſaid Writ, that then the Tuſtices of the ſaid , Boney 
Court ſhall and may, by Authority of this Act, aſſeſs ſuch Amerce- 5 
ment upon the ſaid Sheriff or other Officer, in whom ſuch Default Court, Co. 
f „e. . 
) That the Writ muſt be inrolled and delivered ro the Sheriff in convenient Time. 5 
uler's Caſe. 1 Vent. 338. S. P. and the Prifoner may be diſcharged on Motion «> well as by pleatting 
= this Matter at the Return of the Haheas Corpus, & vide 1 Sid. 28 5. — Bur where for ſuch a Fault the 
HT Court refuſed to diteharge the Priſoners, or to bail them, becauſe they were dangerous Perſons, and 


B ned to take the Oath of Allegiance, vie 1 Sid. 165. — Alfo upon the Conilrudtion of this Clauſe 
ehe Statute, at hath been holden, 


5 
* 
0 
* 


| . 1. That one taken on a Writ of Excommnunicato capicido cannot 

GE ce into B. R. bur. by Habeas Corpus; and if he be brought in before the Writ is returnable, he ſhall 

0 - be allowed to plead, or move o quaſh the Writ. 2. The Writ of Ex.om nr nicato cationdo recites 
d WL the 2 wit wh? h 23 Ch b h W WP FO | 3 I 1 1 333 

1] mpcatt Which is in Chancery, but the Writ is brought into B. K. and is 1nrolicd there before 


ee to the Sheriff, which Inrollment is to inform the Court, that at the Return of the Excammu— 
* A cafe do they may avard farther Proce's, as the Cale requires. 3. If by the Recital of the 
Even appears, that there was no Cauſe for the Writ, the Court of King's Bench may quaſh it, 
Court ef Chancery cannot, tho" the Siznificarit be there, 1 Salk. 294. 
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Ex communication. 


nh 
«> 


(a) This Sta- ©* 
rare doth not cc 
take away or 
affke& rhe 
£recommuint- 
cato capiendo cc 
at Common 


Law, bur in the particular Caſes therein mentioned 
therefore the Writ doth not only iſſue upon Excommunications in many other Caſes, but (i Nat 


„ 4, And if the Sheriff or other Officer, to whom the Exc 


ſhall appear, as to the Diſcretion of the ſaid Juſtices ſhall be thought 
meet and convenient; which Amercement ſo aſſeſſed ſhall be eſtreated 
into the Court of Exchequer as other Amercements have been uſed.” 

« 3, And be it further enacted by the Authority aforeſaid, That the 


Sheriff, or other Officer, to whom ſuch Wrir of Excommun:cato canis 
7 Piengs, 


or other Proceſs by Virtue of this Act, ſhall be directed, ſhall not i 


any wiſe be compelled to bring the Body of ſuch Perſon or Perſons 3 
ſhall be named in the faid Writ or Froceſs into the taid Court 9f 
King's Bench, at the Day of the Return thereof, but ſhall only retyr; 
the ſame Writ and Proceſs thither, with Declaration briefly, how and 
in what Manner he hath ſerved and executed the ſame, to the Intex, 
that thereupon the ſaid Juſtices may then further proceed, accordcin; 
to the Tenor and Effect of this preſent At. 1 0 : 


cution of the 
ſaid Writ ſhall ſo appertain, do or ſhall return, that the Party vr 
Parties named in the ſaid Writ cannot be found within his Bailiwic: 
that then the ſaid Juſtices of the King's Bench for the Time bein, 
upon every ſuch Return, ſhall award one Writ of Capias againſt the 
{aid Perion or Perſons named in the ſaid Writ of Excommunicato t.. 


piendo, returnable in the ſame Court in the Term-time, two Month 


at leaſt next after the Teſte thereof, with a Proclamation to be ©. 
tained within the ſaid Writ of Capias, that the Sheriff, or other Of. 
cers, to whom the ſaid Writ ſhall be directed in the full County-Cour, 


or elſe at the General Aſſiſes or Gaol-Delivery to be holden within the 


{aid County, or at a Quarter-Seffions to be holden before the Julices 
of the Peace within the ſaid County, ſhall make open Proclamation, 
ten Days at the leaſt before the Return, that the Party or Partie 
named in the {aid Writ ſhall, within fix Days next after ſuch Proc. 
mation, yield his or their Body or Bodies to the Priſon of the {iid 
Sheriff, or other ſuch Officer, there to remain as a Priſoner, accord- 
ing to the Tenor or Effect of the firſt Writ of Excommunicato capitnis 


upon Pain of Forfeiture of ten Pounds; and thereupon after ſuck Pro- 


clamation had, and the ſaid ſix Days paſt and expired, then the ii 
Sheriff, or other Officer, to whom the ſaid C9pias ſhall be directed, 
ſhall make return of the ſame Writ of Capias into the ſaid Court df 
the King's Bench of all that he hath done in the Execution thereof 
and whether the Party named in the ſaid Writ have yielded his Bod 
to Priſon, or not. Roz, 


« 5. And if upon the Return of the ſaid Sheriff it ſhall appear, that 
the Party or Parties named in the ſaid Writ of Capias, or any of then) 


have not yielded their Bodies to the Gaol and Priſon of the ſaid Se. 
riff, or other Officer, according to the Effet of the ſame Proclami 
tion, that then every ſuch Perſon, that ſo ſhall make Default, ſhi, 
for every ſuch Default, (a) forfeit to the Queen's Highneſs, ber Heis 
and Succeſſors, ten Pounds, which ſhall IRewiſe be eſtreated by tit 
{id Juſtices into the ſaid Court of Exchequer, in ſuch Manner are 


Form as Fines and Amercements there taxed and aſſeſſed are det 


to be.” 


gives a greater Penalty to enforce it and 


been often adjudged) tho' a Copias with Proclamations and Penalties go forth in a Matter not vi" 


this Statnte, and the Perſon is thereupon impriſoned, and prays to be diſcharged, becauſe the Mar 


rer for which he was excommunicated (tho' of a Spiritual Nature) is not within this Statute, yet!“ 


thing ſhall be diſeharged but the Penalties, and (without any new Writ obtained) the Excommu"" . 
tion and Impriſonment may remain, as at Common Law, and not be diſcharged, but by Abſolutios“ 


1 


due Form. Gb/. Cod. 1106 but for this vide Cro. Car. 197, 199. 1 Rol. Abr. 175. 1 Fon. 226. Latch 1h 


204. 2 Jon. 89. 


cc 


1 Show. 17. 3 Mod 42 5. Skn.156. 1 Vern. 24. 1 Salk. 294 5. Fareſl. 56. 


«* 6. And thereupon the ſaid Juſtices of the King's Bench ſha d“ 
award forth one other Writ of Capias againſt the ſaid Perſon or 15 
| {1% 

4 ce (x 


e 


utto n!“ 


TH! 175 


all a! 
gr Pe 
66 (ard 
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ee Pfi{on of the Sheriff, until ſuch Time as by the Return of ſome of 
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Excommunication. 


&« ſons, that fo ſhall be returned to have made Default, with ſuch like 
« Proclamation as was contained in the firſt Capras, and a Pain of 201. 
„to be mentioned in the ſaid ſecond Writ and Proclamation; and the 
« Sheriff or other Officer, to whom the ſaid ſecond Writ of Capias ſhall 
« le ſo directed, ſhall {ſerve and execute the ſaid Writ in ſuch like Man- 
&« ner and Form, as before is expreſſed, for the ſerving and executing of 
« the ſaid firſt Writ of Capias; and if the Sheriff or other Officer ſhall 
ce return upon the ſaid ſecond Capias, that he hath made the Proclama- 
« tion according to the Tenor and Effect of the ſame Writ, and that 
« the Party hath not yielded his Body to Priſon, according to the Te- 
« nor of the faid Proclamation, that then the ſaid Party, that ſo ſhall 
„ mike Default, ſhall, for ſuch his Contempt and Default, forfeit to 
« the Queen's Highneſs, her Heirs and Succeſſors, the Sum of twen- 
« ty Pounds, which ſaid Sum of twenty Pounds, the ſaid Juſtices 
« of the King's Bench for the Time being ſhall likewiſe cauſe to be 
« eftreated into the ſaid Court of Exchequer, in Manner and Form 
cc aforeſaid. 


« », And then the {aid Tuſtices ſhall likewiſe award one other Writ. 


« of Capias againſt the ſaid Party, with ſuch like Proclamation and 
ec Pain of Forfeiture, as was contained in the ſaid ſecond Writ of Capias, 
& and the Sheriff or other Officer, to whom the ſaid third Writ of Capias 
« ſhall be ſo directed, ſhall ſerve and execute the ſaid third Writ of Ca— 
« 5:45, in ſuch ke Manner and Form as before in this Act is expreſſed 
c and declared, for the ſerving and cxecuting of the ſaid firſt and ſecond 
« Writs of Capias; and if the Sheriff or other Officer, to whom the Exe- 


c cution of the ſaid third Writ ſhall appertain, do make return of the 


ce ſaid third Writ of Capias, that the Party upon ſuch Proclamation hath 
ce not yielded his Body to Priſon, according to the Tenor thereof, that 
« then every ſuch Party, for every ſuch Contempt and Default, ſhall 
ce likewiſe forfeit to the Queen's Majeſty, her Heirs and Succeſſors, 
c other 2041. which Sum of 20]. ſhall likewiſe be eſtreated into the ſaid 


« Court of Exchequer, in Manner and Form aforeſaid : and thereupon 


« the ſaid Juſtices of the Hing's Bench ſhall likewiſe award forth one 
« Writ of Capias againſt the ſaid Party, with like Proclamation and like 
« Pain of Forfeiture of 20 J. and that alſo the ſaid Juſtices ſhall have 
« Authority by this Act infinitely to award ſuch Proceſs, with ſuch like 
% Proclamation and Fain of Forfeiture of 207. as is before limited againſt 
« the ſ1id Party that ſo ſhall make Default, in yielding his Body to the 


« the ſaid Writs before the ſaid Juſtices it ſhall and may appear, that 
« the ſaid Party hath yielded himſelf to the Cuſtody of the ſaid Sheriff 
«* or other Officer, according to the Tenor of the ſaid Proclamation, 


« and that the Party, upon every Default and Contempt by him made 


* againſt the Proclamation of any of the ſaid Writs ſo infinitely to be 
& awarded againſt him, ſhall incur like Pain and Forfeiture of 207. which 
& ſhall kewiſe be eſtreated in Manner and Form aforeſaid. 

+ 8, And be it further enacted by the Authority aforeſaid, that when 
any Perſon or Perſons ſhall yield. his or their Body or Bodies to the 


* Hands of the Sheriff or other Officer, upon any of the ſaid Writs of 


* Crpias, that then the ſame Party or Parties, that ſhall ſo yield them- 


* {elves, ſhall remain in the Priſon and Cuſtody of the ſaid Sheriff, or 


Ft 
ec 


* umn the laid Writ of Excommunicato capiendo.” 


| at the Re- 
queit © the Biſhop, are exprcfly held to be irrepleviſahle; but it hath been held, that the Court ot 
Ki bene! may, as Kell before as fince this Statute, Bail a Perſon taken upon an Ercommunicats 
ear TRUE 122. 


Vic ) VIG2 Fare. 4 | 


« 9. An! 


ner Officer, without (a) Bail, Baſton, or Mainprize, in ſuch like $3 So tha 
Manner and Form to all Intents and Purpoſes, as he or they ſhould or Dy 
ought to have done, if he or they had been apprehended and taken cor 


2.3. cap. 8. 


rlons ex- 
nmuni- 


cate, taken 


— Put where the Court retuled in ſuch a Caſe to Bail the Biſhop of St. Da- 
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Excommunication. 
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wiſe notwithſtanding. 


of any of the ſaid Pains or Forſcitures, 


ce g. And be it further enacted by the Authority aforeſaid, That if au 


Sheriff, or other Officer, by whom the ſaid Writ of Capzas, or any at 
them, ſhall be returned, as is aforeſaid, do make an untrue Return 
upon any the ſaid Writs, that the Party named in the faid Writ ht 
not yielded his Body upon the {aid Proclamations, or any of then 
where indeed the Party did yield himſelf, according to the Effect 1 
the ſame, that then every ſuch Sheriff, or other Officer, for eren 
ſuch falle and untrue Return, ſhall forfeit to the Party prieved 1 
damnified by ſuch falſe Return, the Sum of 40 / for the which gy 
of 401. the ſaid Party grieved ſhall have his Recovery and due Re. 


medy by Action of Debt, Bill, Plaint or Information, in any of ths 


Queen's Courts of Record, in which Action, Bill, Fliint or Inf. 
mation, no Eſſoin, Protection, or Wager of Law ſhall be admitted er 
allowed for the Party Defendant. TY | | 

« 10. Saving and reſerving to all Archbiſhops and Biſhops, and al 
others having Authority to certify any Perſon excommunicated, nj 
like Authority to accept and receive the Submiſſion and Satisfaction of 
the ſaid Perſon ſo excommunicated in Manner and Form heretofyre 


_ uſed, and him to abſolve and releaſe, and the ſame to ſignity 3s 


heretofore it hath been accuſtomed to the Queen's Majeſty, her Heir 
and Succeſſors, into the High Court of Chancery, and thereupon to 


have ſuch Writs for the Deliverance of the ſaid Perfon ſo abſolved aud 


releaſed from the Sheriff's Cuſtody or Priſon, as heretofore they ot 
any of them had, or of Right ought or might have had, any Thing in 
this preſent Statute ſpecified or contained to the contrary hereof in any 


& 11. Provided always, that in Il/ales, the Counties Palatines of Lan. 
caſter, Cheſter, Durham and Ely, and in the Cinque Ports, being Jui. 


dictions and Places exempt, where the Queen's Majeſty's Writ doth 


not run, and Proceſs of Capias from thence not returnable into the 
ſaid Court of the King's Bench, after any $:2n/ficavit, being of Re- 
cord in the {aid Court, of Chancery, the Tenor of ſuch Sigmificavit by 
Alittimus ſhall be ſent to ſuch of the ſaid Head-Officers of the fail 
Country of ales, Counties Palatines and Places exempt, within 
whoſe Offices, Charge, or Juriſdiction, the Offenders ſhall be reſſant, 
that is to ſay, to the Chancellor or Chamberlain for the ſaid County 
Palatine of Lancaſter and Cheſter, and for the Cinque Ports to the Lord 
Warden of the ſame, and for ales and Eh, and the County Palatine 
of Durham, to the Chief Juſtice or Juſtices there; and thereupon cd. 


ry of the ſaid Juſtices and Officers, to whom ſuch Tenor of gute 


vit with Mittimus ſhall be directed and delivered, ſhall, by Virtuc cf 
this Eſtatute, have Power and Authority to make like Proceſs to the it- 
ferior Officer and Officers to whom the Execution of Proceſs there 


doth appertain, returnable before the Juſtices there, at their next. 


Seſſions or Court, two Months at the leaſt after the Teſte of eve!) 


ſuch Proceſs, ſo always as in every Degree they ſhall procecd in their 


Seſſions and Courts againſt the Offenders, as the Juſtices of the ii 
Court of King's Bench are limited by the Tenor of this Act, in Term. 


times to do and execute. | 


« 12. Provided alſo, and be it enacted, that any Perſon, at the Time 


of any Proceſs of Capias afore-mentioned awarded, being in Prifon, d. 
out of this Realm, in the Parts beyond the Sea, or within Age, or 0. 


Non ſane Memorie, or Woman covert, ſhall not incur any of the Pa 


or Forfeitures afore-mentioned, which ſhall grow by any Return or De- 


fault happening during ſuch Time of Nonage, Impriſonment, being 
beyond Sea, or Non fane Alemoric ; and that by Virtue of this Statut, 
the Party grieved may plead cvery ſuch Cauſe or Matter in Bar © 
and upon the Diſtreſs or other Proceſs, that ſhall be made for Levy's 
ce 13. An 


- 


8 es » En. * . 
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Time 
in or 
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Pain) 
or De- 
being 
tatude, 
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« 13, And that if the Offender, againſt whom any ſuch Writ of Ex- 
« (ommunicato capzendo, ſhall be awarded, ſhall not in the ſame Writ of 
« Pxcommunicato eapiendo have a ſufficient and lawful (a) Addition, ac- (a) That if 
« cording to the Form of the Eſtatute of (b) Primo of Henry the Fifth in te Vat | 
« Caſes of certain Suits, whereupon Proceſs of Exigent are to be award- X00 
cc ed, or if in the S$1gnzfiravit it be not contained, that the Excommuni- a —_ 


Addition in 
« cation doth proceed upon ſome Cauſe or Contempt of ſome original the Writ, he 


—— OO — — 


& Matter of Hereſy, or refuſing to have his or their Child baptized, or wan be dite 


« to receive, the Holy Communion, as it is now commonly uſed to be . dy 
« received in the Church of Huglaud, or to come to Divine Service now i & 1 5. 
« commonly uſed in the ſaid Church of England, or Error in Matters of 1 Slow Rep. 
cc Nene or Doctrine now received and allowed in the ſaid Church of“. 


2 : 3. . . 6 — re 
« Jinglaud, Incontinency, Uſury, Simony, Perjury in the Eccleſiaſtical Pr eke 


5 4 . == the Parties 
& Court, or Idolatry, that then all and every Pains and Forfeitures limi— 


+ A i was objected, that the Addition of the Pariſh ſhould refer to him only that y 


the Counties where they were or be converſant, &c. 


Were amc N 


c ted againſt ſuch Perſons excommunicate by this Statute, by Reaſon of 4. L. Mer- 


ſuch Writ of Excommunicato capiendo, wanting ſufficient Addition, or chaut, 


of ſuch Siguificavit wanting all the Cauſes afore- mentioned, ſhall be 8 CEOS 
| © utterly void in Law, and by Way of Plca to be allowed to the P 
LS © grieved.” : 


arty de Parcch. de 
D. this was 
held well, 


vas laſt men- 


| tioned. 3 Mod. 42, 43. The King and Barns, Shin. 176. S. C. adjudged, (b) This Statute enatts, That 
in every original Writ of Actions Perſonal, Appeals and Indictments in which the Exigent ſhall be 
= awarded, in the Names of the Defendants in fuch original Writs, Appeals and Indifiments, A041 
tions ſhall be made of their Eſtate or Degree, or Myſtery, and the Towns, Hamlets, or Places, and 


— 


& 14. And if the Addition ſhall be with a Nuper of the Place, then in 
every ſuch Caſe at the Awarding of the firſt Capias with Proclamation, 
according to the Form mentioned, one Writ of Proclamat.on without 


3 „any Pain expreſſed ſhall be awarded into the County, where the Of, 


tender ſhall be moſt commonly refiant at the Time of the Awarding 
the ſaid firſt Capias, with Pain, in the ſame Writ of Proclamation, to 


| « be returnable the Day of the Return of the ſaid firſt Capias, with Pain, 


A 
ö 1 a Perſon be unjuſtly excommunicated, that is, if he be excommu- 2 1% 623. 


1 


je 7 25 48 | 5 
ance, and he is taken on a Writ of Excommunzcato Capreudo, the Party videthe 9 


and Proclamation thereupon, at ſome one ſuch Time and Court as is 
© preſcribed for the Proclamation, upon the ſaid firſt Capras, with Pain; 
and if ſuch Proclamation be not made in the County where the Of- 


fender ſhall be moſt commonly reſiant, in ſuch Caſes of Additions of 


Nur, that then ſuch Offender ſhall tyſtain no Pain or Forfeiture by 
| © Virtue of this Statute, Far not yielding his or her Body according to 
| © the Tenor afore-mentioned, any Thing before ſpecified, and to the 
„ contrary hereof in any wiſe notwithſtanding.” 


4 
4 


——— — — — 


xe 
3 


00 Ok ablolving and aſſoiling a Perſon ex- 


communicate, 


nicated for a Matter of which the Spiritual Court hath not Conu- 2,8, 7% oo 


rab. 7. 


ia ſhall have (c) a Writ out of Chancery to the Sheriff, to deliver (c) For this 


1 1 m out of Priſon. vide F. N. B. 


eee | | . 141. 
Us if the Spiritual Court proceeds iuverſo ordine, as if they refuſe a 1 80. 232. 


| 1 "Py of the Libel, Sc. a Prohibition ſhall go, with a Clauſe to abſolve 
2 RY the Party injured. Gy 


0 


. F. Ycoman,. 


— — 
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: 1». 623. Alſo if a Man be excommunicated, and offers to obey and perform the 
Sentence, and the Biſhop refuſeth to accept it, and to aſſoil him, he 
| ſhall have a Writ to the Biſhop, requiring him, upon Performance of th; 
Sentence, to aſſoil him, Ec. and the Reaſon thereof is, for that by thy 
Excommunication the Party is diſabled to ſue any Action, or to har 
any Remedy for any Wrong done unto him, ſo long as he ſhall reman 
excommunicate ; and alſo the Party grieved may have his Action upon 
his Caſe againſt the Biſhop, in like Manner as he may when the Biſhop 
doth excommunicate him for a Matter which belongeth not to Eccleſſa. 
tical! Conuſance ; alſo the Biſhop, in thoſe Caſes, may be indicted at the 
Suit of the King. | 3 . 1 85 „„ 

Gilſ. Codex But if the Excommunication be for a juſt Cauſe, the Party muſt mat; 
1110» preſent Satisfaction before he can be abſolved, or he muſt pur in Cautiot 
that he will hereafter perform that which the Biſhop ſhall reaſonably ad 
| according to Law enjoin him; which Caution, in the Civil Lay, is 

(a) This Me- three Sorts. 1. (a) Hdejuſſoria, as when a Man bindeth himſelf vit 
2 8 Sureties to perform ſomewhat. 2. Pignoratio or realis Cautio, as when! 
5-14 to Man engageth Goods, or mortgageth Lands for the Performance: 
be againſt 3. Juratoria, when the Party, who is to perform any Thing, take ; 


_ corporal Oath to do it; which laſt is now the moſt frequent Method. 
1 Bulſt. 122. | | | 


— hut was afterwards on great Debate held to be good, and that the Biſhop having a diſcretionary 


Power herein, it was as much in his Option to take Caution by Obligation as by either of the Tuo 
other Methods. 2 Lev. 36. Raym. 225. | 


But for this If after a Perſon is excommunicated, there comes a general A of 
vide Cro. Car. Pardon, which pardons all Contempts, E9c. it ſeems that this Offence is 


99, taken away without any formal Abſolution. 
Cro. Fac. 212, I Ts 


8 Co. 68. 1 Jon. 227. 2 Lev. 36. 


Exetution. 


4) Ok the Nature ok Execution, and what Ching! 
were liable thereto by the Common Law. 

(B) Of the Judgment on which Execution is to be ts 
ken out; and therein ok Recognizances and Statili 
which are in the Nature of Judgments : And heren, 


1, Of the Nature of Recognizances at Common Law, 4 
on the 23 H. 8. and of the Statute Merchant and Stapic 

2, Of the ſeveral Proceſſes on theſe Securities when forte!ts 
in order to a full Execution: Aud therein, 


1, Of the Manner of Execution on the Recognizanc 
Common Law, and wherein it differs from the Statut“ 
c. and they from each other. | „ 

2 Os what Time Execution may be granted on cach "Bp 
them. | 


3 EPA 


1 2 8 Lal -_ 2 bd U 
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] Who ſhall have Execution on them, as the Perſon alters. 
5 5 a. Againſt whom Execution may be granted. 
Z. What Things are bound by them, and are liable to be ex- 
BB ' tended for the Satisfaction of them. 
1 4. What Proviſion the Law has made for Tenant by Statute 
Merchant, Oc. in Caſe of Eviction. _ 
5, The ſeveral Ways of Vacating and Diſcharging thoſe Sta- 
tutes, and this either before or after Execution. 


* after Judgment: And therein, | 


oY + | 1. Of the Form, Teſte, and Return of ſuch Writs, 
| "Of the Fenn: | 

Of the Capias ad Satigfacieudum. 

Of the Fieri facias and Levari facias. 

Of the Habere facias Poſſeſſonem. 


— 
— 
EY e 3 8 25 5 ; „ 
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3 


2 


o) Where the Party ſhall be concluded by the Election 
w ih of one of them, and what further Kemedy he has 
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* firſt Writ. 335 
„ (E) Of the Authozity and Jurtsdicton of the Court out 


of which the Execution illues; and therein of the 


Manner ok. Executing a Judgment where the Recoꝛd 


has been removed from an Jnferioz to a Superio: 


CF) Who are intitled unto, and may tue out Execution. 
—KF (6) Of the Perſons againſt whom Execution may be 
I ſuco out: And herein, 25 3 


1. Of ſuing out Execution where there are ſeveral Parties 
concerned. 55 
2. Of ſuing out Execution againſt the Heir and Executor. 
3. Of ſuing out Execution againſt Infants. 
Z 3. Of ſuing out Execution againſt a Feme Covert. 
ing F. Of ſuing out Exccution againſt privileged Perſons. 
3 6. Of ſuing out Execution againſt a Clerk in Holy Orders. 


b ta 7. Of ſuing out Exccution againſt a Corporation. 

tüte 8. Of ſuing out Execution againſt Jointenants and Tenants 

in, in Common. | oo 

9. Of ſuing out Execution againſt Tertenants. 

„ AN - | | | 

apt (H) At what Time Execution may be ſued out; and 

fete therein of the Neceſſity ok a Scire facias. a Mares 
(1) To what Time the Execution ſhall have Relation, 

ice! ſo as to avoid any Alienation by the Party, and there⸗ 

ratur in of the Statute of Frauds. 


(K) Ok the King's Pzecedency in Executtons, 
(L) Of 


0 Of the ſeveral Kinds of judicial Writs which lie 


when he hath not received intire Satiskaction on his | 


bi. 
9 
1 


Sir il. 
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Execution. 


Co. Lit. 1 54. 4. 
Carter 194. 
(a) Evecutio 
eſt fructus, 5 | | 
fit & effecius Logis. Co, Lit. 289. 5 Co. 87. — It differs from an Aion which continues only cl 
Judgment is given, and therefore a Releaſe of all Actions is regularly no Bar of an Execution. (:. 


— 


(L) Of the proper Officer to do Execution; and therein 
of the preceding and ſucceeding Sheriff, | 

(M) Of the Manner of Compelling him to do Exec, 
tion; and therein of the Party's Remedy again{ hn 

koꝛ Neglect of his Duty. 7 

(N) Of the Sheriff's Authozityr in doing Execution, 
and therein of breaking Doozs, ce. > 

(0) Of the Offence of hind2ing o2 obſtructing an Cry, 


(pb) Of the Party's Remedy when there hath been an 


irregular Execution, and how the ſame is to be (q 
aſide. 5 „„ 


(J) To what he wall be reozed when tuch erroneous 


Execution is fet aſide. 


— 


(A) Of the Nature of Execution, and What 


Things Were liable thereto by the Common 
Law. pr, V. 


by Judgment of Law, and (a) is called the Life of the Law, aud 
therefore in all Caſes to be favoured. 


Lit. 289. 2 Rol. Abr. 404. | | 


Hob. 60. 


3 Co 12. b. 


Herbert's 


Cale; - 


And here it will be neceſſary to confider what Things are liable to 
Execution at Common Law in Perſonal Actions; and theſe we find were 
am only the annual Profits of the Land as they aroſe, and the Goods and 
Chattels of the Debtor ; for neither his Body nor Lands were affected by 


Cro. Fac. 450. Recognizances or Judgments for Debt or Damages, except as herein after 


Pov. 440. 


2 Inſt. 19. 


excepted. 


2 Hol. Abr. 472. 


Phlow. 440. 


$ Co. Tt; 


e 


The Reaſon why the Common Law ſubjected only the Perſonal l. 


ſtate to the Payment of Debts, ſeems to be, for that it was only a Chat- 
tel that was lent, and therefore the Chattels of the Debtor were liable 
only to pay it; and formerly Men truſted one another no further than 
they had viſible Chattels to anſwer the Debt; the Lands were not liable, 
becauſe they were obliged to anſwer the Duties to the Feudal Lord; and 


a new Tenant could not be forced upon him without his Conſent in the 
| Alienation; and the Perſon was not liable, becauſe that was obliged |) 


the Tenure to ſerve the King in the Wars, and at home, the ſeveral 

N .* .. of . . 3 l 
Lords, according to the diſtinct Natures of their Tenure ; but tho tis 
Law was well framed for a Nation bred to Wars, which were to exte" 


their Fame and Power by Arms; yet it was no ways calculated t9 the 


Circumſtances and Conſtitution of a trading People, whoſe Power 3 


Credit riſe and fall in Proportion to the Increaſe or Decay of Trade; 


therefore in ſuch a Nation, Laws ought to be ſo contrived and framed, ® 


2 


E Xecution is the Obtaining the actual Poſſeſſion of a T hing required 


(0 


do invite Foreigners to trade with us and bring their Commodities to us, 
and the great Encouragement to this will be to allow them all poſſible Se- 
” curity in their Contracts and Dealings ; and the Way to that will be to 
+ {abject all the Effects of the Debtor, | whether in I ands or Chatrels, and 
his Perſon too, to ſatisfy the Creditor ; for otherwiſe it would be in the 
> Power of every ill Man, by converting his Chattels into Land, to defraud 


+ 


| Judgment in a Writ of Annuity. 


| not only the Goods and Perſon, but the Land likewife of the Dev! 
| to whoſe Hands ſoever they came after the Statute acknowledged. = 


* 2 — 
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his Creditor, and againſt all Reaſon and Equity enjoy the Profits of that 
© Land which he purchaſed with another's Money; and accordingly we 
find, that towards the Reign of Ed. 1. when Maga Charta had given the 
© Tenants a Power of Alienation, without acquainting their Lords, if they 
© Jeft enough to anſwer the Duties of their Tenure, they began to ſubject 
the Land to anſwer the Debts in Trade; and as they 
more a trading People, it was thought reaſonable that the Perſon! ſhould 
© be liable, that a cloſe Confinement might oblige him the ſooner to ſatisfy 
his Creditors, as alſo make him the more Wary how he contracted 
© Debts, without the Proſpect of a competent Fund or Proviſion tb diſs 
charge them. a ern pon Serene abs wo 


rełẽ more and 


But even at Common Law we find, that the King, by his Prerogative, Ph 441. 


b might have Execution of Body, Goods and Lands, but ſtil} :u6der this 3 Co. 11. 
Reſtriction, that the Land was not extendible while the Chattels were 
ſufficient, and the Debtor ready to anſwer the Debt. 099 St ber 


Alſo in Caſe of a private Perſon, the Land was liable ro Execution; as 


3 Co. 12. 4. 


in an Action of Debt againſt an, Heir upon an Obligation made by his Cr. F.rr. 456; 
Anceſtor; if the Plaintiff had Judgment, the Law diſpenfed with the FW. 441. 
former Rules, rather than the Creditor, who! fairly made dut His De- 

mands, ſhould be without a Remedy, and therefore gave the Bands de- 
ſcended in Execution to anſwer the Debt; forlſince the Common Law 

allowed the Action of Debt againſt the Her; he chu have no Benefie 

buy the Action, unleſs: he were permitted to have Execution of the Lands 
| which deſcended to the. Heir. an E 


* 
; 1145 q. « & x 4 ; 4 GD: 
8 110 IH * 9 ne a 


So if A. had granted for him and his Heirs, to B. and his Heits, ſuch 1 K. l 4br. 


Rent out of his Lands, in this Caſe,-rfe:Heirs: being comprehended- in 226: 


the Contract, are bound to make good the Grant as far as they have Aſ- T. 37: 


| 1 . a 18 Gs & Toile 
| ſets by , Deſcent from the Grantor; .and this was, allowed at Common W 


Dyer 344. bi 


Law, becauſe the Grantee of the Rent: had the Land originallycin View Co. Lir. 144. 
for his Security; and by the Grant it ſelf, having ir in h.s Power to di- 


e eee 
Land was to anſwer the Rent by Diftre of or by an. Execution..upon 3 
VCC 
Thus ſtood the Common Law till the Statute of Aro Burnel, and the Heb. 60. © 
13 Ed. 1. de Mercatoribus, which, as appears in the Preamble; was for 2 Rel. Atr. 
the Security of Merchants and Encouragement of Trade, and ſubjected 475. 
ice wild of the Debtor, in- 


Alſo in the ſame Year and Reign the P!rgir was given; and by this (a) Viz. 13 


(2) Statute, he who recovereth in Debt or Damages, may have either a Ed. I. 40h. 18. 
Feri facias of the Chattels of the Debtor, or a Writ on which the She— ee 


Statute of 


u by | | o- Kr ot Fre © | 1 5 9 75 x alled th 
| Tiff ſhall deliver to him all the Chattels of the Debtor, ſaving only pena x 
his Oxen and Beaſts: of his. - Plough, and the ont Half of tis Land, Weſtn. 2. c ide 


vntil the Debt be levied upon a reaſonable Price or Extent. 2 Iſt 3945: 

the 25 Ed. 3. cap. 17. ſubjected the Perſon of the Debtor; and gave Vide Date. 
the 1 ad {atisfagiend: in Hebt, Detinue, &c. in the Caſe of a com- Sher. 144- 
mon Perſon. | os bas 
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Exetution. 


Co. Lit. 6. 


Bro. Recooni- 


— 


(5) Ok the Judgment on which Execution z 
to be taken out; and therein of Recognj: 
zäntes and Statutes which are in Natur; 


* 


of Judgments: And herein, 


. Of the Nature of Kecognizances at Common Ib. 
and on the 23 H. 8. and of the Statute Merchant an 


XN Obligation by Matter of Record is a Writing obligatory acknoy. 
\. Jedged before a Judge, or other Officer having Authority for that 
Purpoſe, and inrolled in a Court of Record; and of this there are tuo 
Sorts, viz; Recogriizances or Statutes. . ao one 
| The Original of the Acknowledgment of Obligations in Courts of Re. 
cord; ſeblms to be, that there might be no Occaſion to have the Trouble 
and Charge of the Proving, which was formerly in the Manner of Con- 
tracting more expenſive than at preſent; for formerly the Perſons under 
the bis Laſtibus were joined to the Jury who tried the Cauſe, and the 
Creditor, was obliged by Procefs co bring them in to join them to the 
Jury, which Form, as my Lord Coke has obſerved; made great Delay in 
the Proceedings; to ſave this Expence, the Acknowledgment was made 
in Courts of Juſtice, and then the Court arreſting the Deed, there need- 
ed no Proceeding or Trial to make it evident. 
2 Ibe firſt of theſe: Securities is the Recognizance at Common Lay, 
Fasgb. 102, Which is no more than an Obligation on Record, and may be acknov- 
Hoh. 195. ledged before the ſeveral: Judges out of Term, and in any Part of Ey- 


4 Iift. 79. land, and may be entered on Record, as well out as in Term; ſo the 


8 MS () Chancellor or Keeper may take Recognizances and award Execution, 
ters into a or hold Plea of Scire facias and. Andita Querela in the Chancery to avoi 
Recogni- Execution, &c. as the Caſe requires, on all Recognizances taken in that 
Lance to the Court. 5 971K V 25 34 — EF | 
Chancellor 


for a Debr due to himſelf, it is a void Recognizanec for the Law will not truſt him avith the Exer 
ciſc of his Powef in his'owh'Caſe ; but if one enters into a Recognizance to the Chancellor and: 
Stranger, it is a good Recognizance as to the Stranger; for ſo far as his Intereſt is concerned, ti 


Chancellor is a- proper Perſon to take , and cannot be ſaid to be a Judge in his own Cauſe. I)! 
220. 8 Co. 118. 4. Co. Lit. 141. a4. 555 „ 1 


4 Co.64.6. By the Cuſtom of the City of London, the Mayor, Aldermen, of de 
© 129%, Mayor fingly, may take Recognizances; for the Cuſtom is not only le. 
1 Rol. Abr. ſonable in ir ſelf, but, as all other. Cuſtoms of the City, has been confrm. 
55. ed by Act of Parliament. | | 


Fitz. N. B. The King, by a Special Commiſſion, may appoint any Perſon to ule 


5 1 


267. CENTS. 


| Recooni ; M : | nizance dul 
Ka ſe 149; Recognizances from one Man to another, and ſuch a Recognizance du 


certified with the Commiſſion into Chancery, is of equal Force with the 

| former; and tho? the Commiſſion. be ſo particular, that it only mention 
2 a Recognizance to be taken from A. to B. yet ſays Fitzherbert, the Com- 
FE: F a General Power to take a Recognizance from any other 

er ſon. 10 

But thoſe Recognizances at Common Law are no perfect Record, il 
they are inrolled in ſome Court of Record; yet if they be taken on 9 
and inrolled on another Day, they find as reaſonable Proviſion in the La 
for ſince it allows any one Judge out of Court, and in any Part of Wy 
Kingdom, to take theſe Recognizances, which are the higheſt Security 0 


: a 0 
the Common Law, it was very neceſſary they ſhould be inrolled 5 
I ; 


Eo). 195. 
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E 


perpetuate the Contract, and by that Means ſecure the Creditor his juſt | | | 
Debt, which muſt have been very precarious and uncertain, while the 


— 


Security lay in a private Hand, who m 


ight either through Careleſneſs 
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miſlay, 


or by ill Practiſes be prevailed upon to ſuppreſs it. 


A Statute Merchant 


is a Bond of Record, acknowledge 


d before one 13 Ed. 1. 


of the Clerks of the Statute Merchant, and Mayor of the City of Lon- 2 Kol. Abr. 1 
'* gon, or two Merchants of the ſaid City, for that Purpoſe aſſigned, or be- “. 
fore the Mayor or Warden of the Towns, or other diſcreet Men for that 
Purpoſe aſſigned ; this Recognizance is to be entered on a Roll, which 
muſt be double, one Part to remain with the Mayor, and the other with 
KK the Clerk, who ſhall write with his own Hand a Bill obligatory, to 
which a Seal of the King, for that Purpoſe appointed, ſhall be affixed, 
together with the Seal of the Debror. | | | ee | | oF 
The Deſign of this Security was to promote and incourage Trade, by } 
providing a ſure and ſpeedy Remedy for Merchant Strangers as well as 


l Natives, to recover their Debts at the Day aſſigned for Payment, the | 

* Want of which, ſays the Statute of (a) Acton Burnel (which firſt created (a) 11 Ed. 1. 0 
the Stature Merchant) in a great Meaſure prevented the Importation of | 19 

5 foreign Commodities, and diſcouraged Strangers to trade with us, to the 

e  Detriment not only of our own Merchants, and other Subjects, but to 

n. the Prince himſelf, whoſe Cuſtoms riſe and fall in Proportion to the In- 

K © creaſe and Decay of Trade. | 

be 


But tho' the Statute Merchant ſeems firſt to be introduced, and whol- Much 83. 
he ly calculated for the Eaſe and Benefit of Merchants, as the Name it ſelf 
imports; yet they were not long ingroſſed by them, for other Men 

| finding from their own Obſervation, that they were much of the ſame 
u. Nature with Judgments given in Heſtminſter-Hall, but obtained with in- 
finite leſs Trouble and Expence, out of Regard to their own Intereſt and 


any Quiet, eaſily fell into this Way of Contracting, and by Degrees it came to 

ON be improved into a common Aſſurance, as we find it at this Day. 

. The Addition of the King's Seal, which was never required to any 
Contract at Common Law, was to authenticate and make the Security of 


a higher Nature than any other then known; for by this the King, in 
© the Peron of the Mayor, Ec. atteſts the Contract and takes Conuſance 
of the Debt, and conſequently Execution is to be awarded upon Failure 
of Payment at the Day aſſigned, without any meſne Proceſs to ſummon 
| the Debtor,” or the Trouble or Charge of bringing in Proofs to convict 
bim; for the Judges, who are the King's Repreſentatives, for the more 
ſpeedy Adminiſtration of Juſtice, require theſe on common Contracts 
and Specialties, to ſatisfy themſelves of the Juſtice and Legality of the 
| Plaintiff's Demands, before they award any Execution againſt the De- 
fendant; bur to this Contract, the King himſelf, by the Mayor, War- 
den, Sc. is a Witneſs, and has the Frank Acknowledgment and Confeſ- 
 fion of the Debtor, that he really owes ſo much, which is the beſt and 
ſureſt Proof the Law requires; therefore the Legiſlators of that Time, 
out of a juſt Regard to the Prerogative and Juſtice of the King on thoſe 
Contracts, as on Judgments, allowed of an immediate Execution, theſe 
being the ſureſt Means of Conviction, vis. the Confeſſion of the Conu- 
1 for on Record, which the Judges at IVeſtminfer ſeldom have to frame 
Con. | their Judgments on; and thus it muſt be pretumed from the Force of 
© e them, which is equal to Judgments of the Superior Courts, they obtain- 3 Sheß h. Abr. 
e ea the Name of Pocket Judgments. 


: 318. 
4, il This Seal of the King conſiſts of two Pieces, one to lie in the Cuſtody cy. Eliz, 233, 
or mo of the Mayor, and the other of the Clerk that inrols the Recognizance, 319. 
Lani I th © better to prevent any Fraud or Corruption this Security might be 
© * the liable to, if the Seal lay in one Hand. 5 
2 1 3 The Statute Staple is a Bond of Record, acknowledged before the 2 Rol. Abr. 
Ned 10 Mayor of the Staple, in the Preſence of all or one of the Conſtables; to 456. 


pel⸗ 3 Pls end, ſays the (5) Statute, there ſhall be a Seal ordained, which ſhall (b) 27 Ed. 


. 
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be affixed to all Obligations made on ſuch Recognizances acknowledge 
in the Staple ; this Seal of the Staple is the only Seal the Statute require 
to atteſt this Contract; but it is no more under the Power or Diſpoſa 
of the Mayor, than that appointed by the Statute Merchant; for tho 
the Statute appoints him the Cuſtody of it, yet it is in ſuch a Manner 
that he cannot affix it to any Obligation without their Conſent, it dein 
5 to remain in the Mayor's Hands, under the Security of their own Seal, 
4 Inſt. 238. To underſtand a little of the Original and Conſtitution of the Staple, 
and the Advantage the Nation had by this Eſtabliſhment, we muſt ob. 
| ſerve, that the Place of Reſidence, whither the Merchants reſorted with 
their Staple Commodities, was antiently called EHapel, which ſignifies ng 
more than Mart or Market ; and this was formerly appointed out of the 
Realm, as at Calais, Antwerp, Ec. and other Ports on the Contineit, 
which were neareſt to us, and whither the Merchants might with Safety 
Coaſt it. 1 


 Maline's Lex But beſides theſe Staple Ports appointed abroad, there were others ap- 


Mo 137-5 pointed at home, whither all the Staple Commodities were carried in or- 
5 der to their Exportation, ſuch as London, Weſtminſter, Hull, Ec. this wa 
; found to be of great Uſe and Conſequence to the Prince in particular, 
and to the Intereſt and Credit of the Nation in general; for at theſe 

' Staple Ports were the King's Cuſtoms eaſily collected, and were by the 
Officers of the Staple, at two ſeveral Payments, returned into the Ex. 

- chequer; beſides, at theſe Staples, all Merchants Goods were carefully 

viewed and marked by the proper Officers of the Staple ; and this necet- 


ſarily avoided the Exportation of decayed Goods, or ill wrought Manu - 


factures, and conſequently fix'd a Stamp of Credit on the Merchandizes 
exported, which, upon the View, always anſwered the Expectation of 
the Buyer. F) Rd . : 15 

40 4 Int. 238. The Staple Merchandizes, according to Lord (a) Coke, are only Wool, 

2 eng 5 Woolfells, Leather, Lead, and Tin; (Y) others add Butter, Cheeſe and 

=» 5 1 Clothes; but whatever they were, the Mayor and Conſtables had not 

OD only Conuſance of all Contracts and Debts relating to them, but they 

had likewiſe Juriſdiction over the People and all Manner of Things 
touching the Staple; this Power was given them, leſt the Merchants 
| ſhould be diverted and drawn from their Buſineſs and Trade, by apply- 
ing to the Common Law, and running through the tedious Forms of it, 
for a Determination of their Differences, and for the greater Encourage- 
ment of Merchants, that they might have all imaginable Security in their 
Contracts and Dealings, and the moſt expeditious Method of recovering 
their Debts, without going out of the Bounds of the Staple. _ 

Co. Lit. 290. By this it appears, that this Security was only deſigned for the Met 
| chants of the Staple, and for Debts only on the Sale of Merchandizes 
brought thither; yet in Time others began to apply it to their own 

Ends, and the Mayor and Conſtable would take Recognizances fron 
Strangers, ſurmiſing it was made for the Payment of Money for Met- 
chandizes brought to the Staple; to prevent this Miſchief, the Patlis 
ment in 23 H. 8. reduced the Statute Staple to its former Channel, and 
laid a Penalty of 40 J. on the Mayor and Conſtables, who ſhould extend 
the Benefit of the Statute to any but thoſe of the Staple ; but tho tbe 
Statute of 23 H. 8. cap. 6. deprived them of this Benefit; yet it framed a 
new Sort of Security, to be uſed ad Libitum by all Men, known by i 
Name of a Recognizance on 23 I. 8. cap. 6. or a Recognizance in ii 
Nature of a Statute Staple, ſo called, becauſe this Act limits and ab- 
points the ſame Proceſs, Execution and Advantage in every Particula!, 
as is ſet down in the Statute Staplfe. 

. Lit. 290. a. A Recognizance therefore in Nature of a Statute Staple, 4s the 

4 Inf. 230, Words of the Act declare, is the ſame with the former, only ack" 

e e ledged under other Perſons; for as the Statute runs, the Chief Ju! 


En. l. of the King's Bench and Common Pleas, or in their Abſence, _ 
| | . | 5 erin 
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2 Term, the Mayor of the Staple at Weſtminſter, and the Recorder of Len- 
4 jointly together, ſhall have Power to take Recognizances for Pay- | a 
ment of Debt in the Form ſet down in the Statute; in this, as in the | | 
> <rmo Caſes, the King appoints a Seal to atteſt the Contract, which ſuch 
er te faid Juſtices ſhall have the Keeping of, and the ſaid Mayor and | 
> Recorder another of the fame Print and Faſhion ; and every Obligation | | | 
made end acknowledged before either of the Juſtices; or the Mayor and 
Recorder, muſt be jealed with the Seal of the Conuſor, with the King's 
Z Se d, and with the Seal of the Chief Juſtice, or the Mayor and Record- | | | = 
Ader before whom it is taken, who are likewife obliged to ſubſcribe their 9 
Names; beſides this, the Clerk of the Recognizance, (who is to be ap- 
© pointed for this Purpoſe by the King) or his Deputy, ſhall make and 
| © write all Obligations thus acknowledged, and inrol them in Two feverat 
Rolls indented, one whereof ſhall remain with ſuch of the ſaid Juſtices, | | * 
or with the Mayor and Recorder that takes the Recognizance, and the | 4 
© other with the Clerk, who is farther obliged, at the Requeſt of the Co- | 
nuſee, his Executors or Adminiſtrators, to certify ſuch Obligations into | | nt 
L Chancery under his Seal. | | | | | | _ 


) | 
: | >, Of the ſeveral P2oceſſes on theſe Securities when foz: 
*' keited, in oꝛder to a full Execution. ” 


. hut before we enter into a particular Inquiry concerning theſe Pro- 3 Lev. 312. 

. ceſſes, tis proper to take Notice, that the Intereſt gained upon an Exe- 4 Med 48. . 

s cution of a Statute or Recognizance is to be followed by an actual En- 1 and 

f try of the Conuſece to perfect his Security, and till ſuch Entry the Co- 9 
nuſce hath only a Poſſeſſion in Law, which he cannot aſſign or transfer Ss. CG. 

„ cer to any other Perſon; therefore where the Adminiſtrator of a Conu- 

d {<< in a Statute after his Death ſued forth an Extent, and upon that a 

or WL Llerate, which was returned, and before any actual Entry or Recovery 

er et the Poſſeſſion in Ejectment, or without executing the Deed upon the 

1 Land, did, by Indenture, aſſign over all his Intereſt to the Leſſor of the 

s klinteff, who thereupon brought his Ejectment; and it was adjudged, 

. that the Aſſignment was void; for by the Return of the Liberate he had 

it, accepted the Poſſeſſion, and was eſtopped to ſay the contrary, then when 

ge. the Owner ſtill continues in Poſſeſſion, this turns the Poſſeſſion which the 

heir 1 Adminiſtrator had accepted by the Lzberate to a Right, and ſuch Right 

ting is by no Means aſſignable; nor is this like an Intereſſe Termini, which, tis 

true, the Leſſee may aſſign over before actual Entry, becauſe in that 

le- Caſe the Leſſor is the Principal Agent, and hath done all on his Part to 

us transfer over an Intereſt to the Leſſee, which he may execute at Pleaſure; 

an and as the Perſon, who ſues the Liberate, in this Caſe is eſtopped to ſay, 

rom . Oat he hath not the Poſſeſſion ; ſo is the Leſſor in the other Caſe eſtopped 

Ver- do ſay, that he hath the Poſſeſſion, againſt his own Leaſe. Fg. 

arlia- W- | | 

„„ 5 VF 

7 . Of the Manner of Execution on the Uecognizance at 

A. Common Law, and wherein it differs frem the Sta- 

* tutes, &c. and they from each other. 

n e 


d ap . If the Conuſor be within the Juriſdiction of the Mayor, or other Of. 13 EA. 


_—_— ﬀ heer, before whom the Statute Merchant was acknowledged, and be 
F Found the 's bringing t tatut , 

K there, then upon the Conuſee's bringing the Statute, E9c. to the 
a the W.- layor, Sc. and Clerk, and their finding the Record of it, and the Day 
nos" 7 P ment lapſed, the Mayor may apprehend and impriſon the Conu- 
ſuſte® 43 or (if he be lay) there to remain till he ſatisfies his Creditor. 


Vol. II. 402 And 
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E. 
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Winch 32. 
1 Fon. 52. 


Winch 83, 85. 


2 Rol. Abr. 


473. 


ro. Statute 


— 


* 


And altho' there be no Day of Judgment exprefſcd in the Statut 
yet this Omiſſion of the Clerk does not vitiate the Starute ; for in thi 
as in Obligations, where no actual Day is appointed for Payment, tie 
legal Day is preſently, or when the Conuſee pleaſes to den and it. 

But there may be a Day of Payment fix d in the Statute, and yet tie 
Statute void, as if it be payable at Michaelmas after J. S. goes to Py}; 
or returns from Rome; theſe are void Statutes, becauſe it does not av, 
pear judicially to the Mayor, when to award Execution; but if the $, 
ture be payable the firſt Return of Michaelmas-Term, or before Allg. 
mas, there is ſufficient Certainty in theſe, and the Mayor ought to ti}; 
Notice of them. £39 - ; | 

Bur if the Conuſor be out of the Juriſdiction of the Mayor, the; 
ſhall he ſend the Recognizance under the King's Seal into Chancery, x. 
ter which Certificate the firſt Proceſs is a Capzas to take his Body only; 


and if upon this the Sheriff returns a Cepi Corpus, the Debtor ſhall iz 


main in Priſon a Quarter of a Year, in which Time he may diſpoſe af 
his Goods and Lands to the beſt Advantage, to pay his Debts; but if 
the Conuſor either omits to ſat.sfy his Creditor in that Time, or if the 
Sheriff had on the Capias returned Now eff invents, or the Conuſor dex, 
then ſhall the Execution be granted againſt Lands, Goods and Chatt|, 
and they be delivered to the Conuſee by a reaſonable Extent till the Jeb: 
be levied ; this Writ of Execution the Sheriff is to return into one of the 
Benches, and how he hath performed the Service. 

And here we muſt take Notice, that, the Proceſs on a Statute \ſer- 
chant differs from that on the Statute Staple, and the Recognizace in 
N.::ure of a Statute Staple in four Particulars: 1 


1. If the Conuſors cannot be found within the Staple, nor their Goods, 


Merchant 16. to the Value of the Debt; the firſt Proceſs, after the Certificate under 


4 Inſt. 79. 


the Seal in Chancery, is to take Body, Lands and Goods, all in one 
W'rit, in which Reſpect theſe are preferable to the Statute Merchart, as 
being much ſpeedier Remedies than in that. . | 

2aly, They differ in Reſpect of the Place of the Return ; for as is be. 


v0. £4. 290. fore obſerved, the Writ of Execution on the Statute Merchant is return- 


2 Rol. Abr. 


475. 


able in either Bench; but upon the Starute Staple the Writ is returnable 
into Chancery, and 23 II. 8. which firſt brought in the Necognizance in 


Nature of a Stitute Staple, referring in this to the ſame Proceſs and Ex- 
_ecut:2n efta!lſhed by 27 E. 3. on the Staple, the Law muſt be the ſame 


in both Cates „„ 

344% They differ in the Subſtance of the Writ of Fxecution, for u!- 
on the Statute Merchant, the Sheriff may deliver the Lands, Sc. to tie 
Conuſee, upon a reaſonable Extent, without the Delay or Charge of! 
L:borate ; but upon the Statute Staple or Recognizance in Nature of i, 
the Sheriff, after the Extent, cannot deliver the Lands, &c. to the (o. 
nuſce, but muſt ſeiſe it into the King's Hands, and the Conuſee muſt 
have a Liberate to get the Lands, Ec. into his Hands; and in this Pe. 


ſpect the Statute Merchant is preferable to the Statute Staple, or Reco 


nizance in Nature of it. 


Bro. Statue athly, A fourth Difference is, that the Statute Merchant having tit 


Merch. 16. 
Aloor pl. 1097 
Cro. Elix 494. 


Seal of the Conuſor beſides the King's Seal, the Conuſee may waive the 


Execution given by the Statute, and uſe it as an Obligation, and bring 
an Action of Debt on it; fo for the ſame Reaſon may the Conuſce, ® 
the 23 H. 8. the Recognizance having the Seal of the, Conuſor to l. 
ſecus of a Statute Staple, becauſe the King's Seal only, without that ol 
the Party, is affixed to it, which is abſolutely neceſſary in all Obligaten 
at Common Law. | 


2. J 


Execution. 


. At what Time Execution map be granted on each of 


them. | — 


For the Time of Execution we muſt diſtinguiſh between Recognizances c. LH. 201. 


at Common Law and Statutes Merchant, Cc. for upon the former, if 2 %. 469. 
tue Conuſce did not take cut Execution within a Year after the Day of F. N. B. 296. 


Payment aſſigned id the Recognizance. he was obliged to commence the 
Suit again by Origiaal, the Law preſuming the Debt might have been 
pai, if they did not ſue Execution within the Year after the Money be— 


Bro. Irerog. 175 


(ame payable; but this Law was (4) altered in Had. i.'s Time, and the (½ ByWepr:. 
Cbaubee had a Sire facias given him to revive the Judgment and put it 2 c 49. 


in Uvecution, if the Conuſor cannot ſtop it by Pleading ſuch Matters 
as the Law judges ſufficient for that End, ſuch as a Releaſe, c. but 


- 


the Conuſce of a Statute Merchant, Cc. may at any Time ſue Execution 


on them without the Delay or Charge of a Scire facias. To's 


If A. enters into a Recognizance or Statute, &. to B. and but one 2 Rel. Abs. 


Day of Payment is appointed for the whole Debt, B. may have Exe- 


cution upon Failure of Payment in the Method before ſet down ; but if 


the Sum be payable at three ſeveral Days, as 20J. at each Day, the 
whole Debt being 60 J. when the firſt Day of Payment is lapſed, the Co- 
nuſce may have Execution for 20 J. immediately, and ſo for the Reſt as 
it becomes due, without waiting for the laſt Day of Payment, as he 
zuſt have done if the Debt had been due by Bond; and this holds as 


well on Recognizances at Common Law as upon Statutes ; and the Rea- 


ſon is, becauſe theſe are in Nature of three ſeveral Judgments. 


3. Who ſhall have Execution on them, as the Perſon 


alters. 


Here we muſt again diſtinguiſh between Recognizances at Common 
Law and Sratutes and Recognizances 'introduced by Statute Law ; for 
in the firſt Caſe, if the Conufee dies before Execution ſued, his Execu- 
tor ſhall not ſue it, even within the Year, without bringing a Scire facias 
againſt the Conuſor; the Reaſon is, becauſe the Law preſumes the Debt 
micht have been paid to the Teſtator, and therefore would not ſuffer the 
Debtor to be moleſted, unleſs it appeared he had omitted to perform the 
Judgwenr ; and this was to be done by Scire facias brought by the Exe- 
cutor, for the Alteration of the Perſon altered the Proceſs at Common 
Law; bur the Statute Merchant, Ec. being deſigned to incourage Stran- 
gers to trade with us, in this, as in many other Inſtances, have the Ad- 


468. 

Bro. Execut. 
142. 

Co. Lit. 292, 
2 Inſt. 395, 
471. 

Neg. 147. 

5 Co. 81. 


2 Inſt. 395, 
r 
Bro. Stat. 
Merch. 10, 


43, 57. 


iantage of any Security known in the Common Law ; and this dilatory 


Procols is taken away in thele Caſes by ſeveral Acts of Parliament that 
firſt introduced them; and therefore upon the Death of the Conuſee of a 
Statute Merchant, Sc. his Exccutors way come into Chancery, and, up- 
on their producing the Teſtament and the Statute, ſhall have Execution 
without Scire facias, as the Teſtator himſelf might. | 

but the Difficulty in ſettling this Point will be, either when there arc 
,o Conuſecs, and one of them dies after Proceſs of Execution is be- 
zun; or where there is but one Conuſee, and he dies after Proceſs begun. 


mn order to clear theſe Points, 'tis to be obſerved, that that which is 


<rtited into Chancery is a 'Tranſcript of the Record lodged with the 


3 and Clerk, and upon ſuch Cert'ficate the Chancery views the 
Oc 


statute 13 Ed. f. and if there be any Diſagreement between the Pocket 
Jvc2ments and the Certificate, there is a new Certicrari awarded to the 


M ayor 


et Security, and then proceeds to iſſue the Proceſs according to the 


a* * — — — 
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Mayor to inſpect the Rolls, and make a Re- certificate, as appears in the 


(4) Reg. 148.b. (a) Regiſter. 


Dyer 180. 


1 Nol. Abr. 
457. 


Dyer 180. b. 
Reg. 145. 


2 Rol. Abr. 


When the Chancery hath iſſued Proceſs in either Bench, if the Death 
of the Conuſor, or Non eft inventus is returned, ſo that it appears, that 
the Perſon is not to be found to make Satisfaction, the Benches direg 
all other Proceſs, in order to give the Party Satisfaction; and the Rez. 
ſon of this is, from the Direction of the Statute to return the Proceſy in. 
to theſe Courts, which was upon this original Policy, that all Parties in 
Intereſt might come in and have an Opportunity to litigate where eyety 
Man's Property is determined. 1 | DT ENT oe ages 

But if the Conuſee dies after Proceſs returned into C. B. his Executor; 
cannot carry on the Proceſs there, becauſe the Statute directs a Certif. 
cate of ſuch Sort of Recognizance into the Chancery, and the Benche; 


have no Power to proceed, but according to the Authority derived fron 


that Court; and whenever that Authority ceaſes, as by the Death of the 

Party, the Proceſs is at an End; and therefore the Court of Commy 
Pleas cannot carry it into Execution, as they could on a Judgment ol. 
rained in their own Court; but the Suitor muſt go back into Chancery, 
as in all Caſes where Proceſs thence ifluing is determined by the Death of 
any of the Parties. When the Executor comes back into Chancery, there 
is a new Certiorari awarded to the Mayor to certify the Record, both 
becauſe the Statute directs, that the Chancery ſhall iſſue Proceſs tpin 
the Recognizance returned, as alſo that it may appear to the Court, that 
the Security is ſtill in Being upon which the Proceſs is directed. 

If the Conuſee of a Statute Merchant ſues a Capzas returnable in B, 
and upon a Non eſt inventus, an Extendi facias is awarded by the Cour, 
and before Execution executed the Conuſee dies, his Executors cannot 
carry on the Execution in Panco, becauſe that Proceſs out of Chancery 
being in the Teſtator's Name is now determined, which gave the Cour 
an Authority to proceed; but when the Executor comes back into Cha- 
cery, he is not put to a new Capias, but may have a Special Writ upon 
his Caſe, to continue the Proceſs where it determined, becauſe the Chi- 
would be nugatory and contrary. to the Record in Banco, by which it 

appears, that the Perſonal Satisfaction failed, and the Execution was & 
warded on his Effects; but if the Conuſee of a Statute Merchant ſues 4 
Capias, and upon a Nor eft inventus an Alias is awarded, before the Re- 


turn of which he dies, his Executor, when he comes back into Chan- 


cery, muſt be put to a new Capias, becauſe the Teſtator died in Puriuit 
of the Perſona] Satisfaction, and there is no Record in this Caſe whereby 
it appears deficient; and therefore the Executor is put to a new C914 
that the Deficiency of the Perſonal Satisfaction may appear on the Return 
of it, according to the Direction of the Statute; but it ſeems in botl 
Caſes, by Dyer and the Regiſter, that there ought to be a new Cert: 
and Re- certificate thereon, that the Exiſtence of the Security may appar 
at the Time when the Proceſs iſſues, 1 | 

If two Conuſees of a Statute Merchant ſue Execution, and the Sheriff 


returns the Conuſor dead, upon which an Extendi is awarded, and one © 


the Conulees declares in Court, that the other died fince the Suit comme: 
ced, and therefore prays Execution for himſelf, in this Caſe he mu 
have a Re- certificate of the Record from the Mayor, and then an 4 
tion upon his Caſe directed to the Bank to continue the Proceſs where 
ended at the Death of the other Conuſee; for it would be nugatory de 


put him to his Capias again, ſince it appeared by the Return of the Sne- 
riff, that the Conuſor was dead. | 


= Kol. Abr, If Conuſee of a Statute Staple dies, and B. his Executor ſues 20 E 
1 5 tent in Chancery, but before Execution executed B. dies, and * 
ac-, ſtration De bonis non is granted to C who continues the Proceſs, and 0 
385. ter the Extent returned ſues out a Liberate of the Conuſor's Lands, wh 


were taken in Execution upon the Extendi brought by B. and ha 
ra 15 5 


by the Statute from Execution, but the Lands and Goods of the Conu- Ae, 


8 


. * 4 2 . 
mY r 


Anas * n rn r 


Execution. 137. 
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delivered to him; this is a »did Extent, and the Conuſor may recover 

his Land in Ejectment ; for the Extendi being ſued in Bs Name, muſt 

by his Death abate, and conſequently all the Proceedings continued after 

by C. muſt fall, having no Foundation to ſubſiſt on; beſides, C. comes i: 

Paramount the Writ of B. and not as privy to him, but as the immediate 


23 2-4 ". . 


Repreſentative of 4. ſo if in this Caſe B. had ſued an Extent, and after 


Execution and a Seiſure into the King's Hands, B. died, C. ſhall have v0 

Liberate, becauſe he coming in Paramount the Extent cannot continue 

the Proceſs, which abated by the Death of B. 

If a Conuſee of a Recognizance in Nature of a Statute Staple ite 2 Rel, 4. 
Execution, and after the Extent and Seiſure into the King's Hands dies, 46. 
his Executor ſhall have no Liberate, for that were to continue the Pro 


eſs which the Teſtator begun, and abated by his Death. 


) 


— 
* 


4. Againſt whom Execution may be granted. 


If the Conuſor of a Statute dies, the Body of the Heir is protected Bi S 
*. 5 2 
ſor are cxtendible in his Hands; for it would be moſt unreaſonable to e 


A 


: . | ; 5 X | | Aon, pl; 40.5. 
ſubject the Heir to the Payment of his Father's Debts, any farther than 121... 


21. 
229. 


to the Value of the Aſſets deſcended; nor arc theſe extendible in his Pr 255 
Hands, if he be an Infant at the Death of the Conuſor, till he comes of C. Ent. 3: 


Age; the Statute in this Particular is founded on the Renſon, and fol- 


los the Courſe of the Common Law, by which, if Judgment had been 


given againſt a Man for Debt or Damages, and the Defendant died be— 


fore Execution ſucd, his Heir within Age was not liable to Execution du- 


nority, which puts a Stop to the Execution. 


Age endows his Mother, the Land in Dower ſha 
ring the Minority of the Heir. Ts 


ue Execution of all the Lands. 


elk in ſuch Executions; b 


me Lands of the Conuſor are liable, and therefore the Conuſee may ex- 3 © 13. 
end the Execution to them all; but if while they continue in the Hands 
ot the Conuſor, he takes but Part, tis a merciful Execution to the Co- 
7 ule, becauſe it leaves him the Reſt of the Land for his Subſiſtence in 


| E Time, and therefore he cannot ſet aſide the Execution as for 
I artiality, ſince 


3 aliens Part of Hi 


the Conuſor conveys the Land to ſeveral Perſons after the Statute ac- 
| Knowlcdged ; it would be very unreaſonable to load one Feoffee with the 
| whole Debt, when the Burthen ought to be on the whole Land, into 
| whole Hands ſoever it comes after the Recognizance acknowledged; and 


ring his Minority; but the Parol demurred till he came of Ape; and 
this Privilege of Infamy does not only protect the Infant, but all others 
- who are affected by the Judgment; as if there be Father and two Daugh- 
ters, and Judgment be given for Debt againſt the Father, who dies, one 
of the Daughters being within Age, Partition being made, the Eldeft 
mall not be charged alone, but ſhall have the Benefit of her Siſter's Mi- 


So if the Conuſor of a Statute Merchant dies, and his Heir within co Lit. 290. 4. 


il not be extended du- Bro. Star. 
| Merch. 33. 


7 


In the next Place, let us ſee how the Law directs the Execution, where + Go. 14. 


therefore the Law allows of Contribution againſt the other Purchaſers, 


| by which we muſt not underſtand, that they are to allow the Purchaſcr, 
| Vhoſe Land is extended, any Thing by Way of Contribution to the ex- 
YH traordinary Charge, which he ought not to bear alone; but the Perſon 
Fbrieved muſt relieve himſelf by Audita Slerela, which ſets aſide the Exe- 


ution, and reſtores him to the meſne i rofits, and obliges the Conuſee to 


And here we muſt conſider by what Rules the Law has governed it Phw 


72 


| =o 


y the Words of the Statute de Mercatoribus, all Pole ard Ruſs. 


it is plainly made for his Advantage; but if the Conuſor 
Vo! f Land, then the Caſe is very much altered; for if the 


AR . Conulce 
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Bro. Stat. 


Merch. 49. 
2 Inſt. 396. 
3 Co. 13. 4. 
7 Co. 39. a. 
1 Rol. Abr. 
3 

2 Rol. Abr. 
472. 


Plow. 72. 


Hob. - 5. 


Co. Lit. 376. 


2 Bulſt. 1, 15. 


8 


— 


Conuſee ſues out Execution of the Land of the Alienee, that were app. 
rent Partiality in him, and contrary to the Intent of the Teſtator, which 
makes all the Land equally liable; and therefore ſuch Fxecution may be 
ſet aſide by Audita Querela, . for the apparent Partiality and Injuſtice of 
it; and it's the ſame Law where there are ſeveral Feoffees, and Execy. 
tion is ſued againſt one of them only, and this for the ſame Reaſon; by 
if the Lands of the Conuſor only, after ſuch Alienation, had been taken 
in Execution by the Conuſee, this Execution had been good, for ſuch 
Conuſor could not charge him with any Partiality fince the. Debt was his 


own, and his Perſon and Effects {till liable after ſuch'Alienation, and he; 


ſuppoſed to receive the Purchaſe- money from the Alienee; And therefore 
there is no Reaſon to bring him into the Fayment of the Debts which 
ſuch Conuſor had previouſly contracted. 1 e 

If A. ſeiſed of three Acres in Fee, acknowledges a Statute to J. & and 
enfeoffs B. of one Acre, and C. of another, if 7. S. ſues out Execution 
againſt B. he may have an Audita $nerela to oblige the Conuſee to charge 
the Lands of A and C. equally, for 13 Ed. 1. ſays, that all the Lands of 
the Conuſor ſhall be extended into whoſeſoever Hands they come; and 


therefore the Acre of B. ſhall not be liable to the whole Debt, when th: 


Statute in this Caſe ſubjects the other Two: But if F. H. had ſued Execu- 
tion againſt A. the Conuſor only, he ſhall have no Audita Querela to avid 
it; ſo if in this Caſe the Conufor had died, and Execution had been fue 
againſt the Heir, he ſhall have no Contribution againſt B. and C. becauk 
the Heir comes to the Land without any Conſideration, and the Conuſor 
might bind his Heir, as far as the Land deſcended would anſwer hi 
Debts; and yet in ſome Caſes the Heir ſhall have Contribution; as if 
the Anceſtor acknowledge a Statute, and dies, leaving Iſſue two Dauph- 
ters; or if the Land which deſcends be of the Nature of Borough Eng- 
liſh or Gavelkind, the Heir at Law ſhall make the Special Heirs contri- 
bute, becauſe all of them come in as Heirs to the Land deſcended, and 
are equally charged with his Debts. | „ 
But if A. in the Frincipal Caſe had conveyed his three Acres to B. C 
and D. and the Conuſee extended the Acre of B. who after the Extent 
conveys by Fine, his Acre to 7. N. in this Caſe 7. N. cannot avoid the 


Extent by Aldita Querela, and have Contribution againſt C. and D. for 


tho' the Feoffee of a Feoffee may have Contribution where the Conve)- 
ance is before the Extent; yet in this Caſe 5 N. claiming under a Fine 
levied after the Land was actually extended, muſt hold it under the Ir- 
cumbrance, for tranſit terra cum onere ; and *tis no Way unreaſonable thit 
he ſhould hold ir as he purchaſed, fince he is ſuppoſed to pay a Confide 
ration accordingly; beſides the Judgment in the Audita Dnerela is, tha 
the Plaintiff ſhall be reſtored to all the meſne Profits, which 7. N cantot 
have in this Cafe, Fecauſe the Extent was ſued before he purchaſed, and 
he can have no Title to them but from the Fine levied. - | 

If 4. binds himſelf in a Recognizance or Statute, and after his Deati 
ſome of his Lands deſcend to the Heir of the Part of the Father, aud 
ſome to the Heir of the Part of the Mother, both Heirs ſhall be uſually 
charged; and if the Conuſee loads one only, he ſhall have Contributim 

If A. B. and C. bind themſelves jointly and ſeverally in a Statute, tie 
Conuſee may have Execution againſt one of them alone, or again al 
together; but he cannot have Execution againſt Two only; for the Ee 
cution mult purſue the Statute, which is joint or ſeveral, but Exccut® 
againſt Two is neither one nor other. 
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+. hat Things are bound by them, and are {fable to be 


extended fo2 the Satisfaction of them. 


The Statute of 13 Ed. r. de Mercatoribus, which, as appears in the H 6. 
Preamble, was for the Security of Merchants and Encouragement of * Fe 
Trade, ſubjected not only the Goods and Perſon, but the Land likewiſe 8 
of the Debtor into whoſe Hands ſoever they came, after the Statute ac- 
knowledged; therefore if the Perſon of the Conuſor be only taken in 
Execution on a Statute, and dies, his Goods and Lands are ſtil} liable to 


the Extent, becauſe being all due at firſt to ſatisfy the Conuſee, he may, 


ar Diſcretion, take them all at one Time, or at ſeveral. 

S if a Conuſor ſells all or part of his Lands, after he has bound 3 Ce. 1:. 
himſelf, the Conuſee may ſtill extend it by the Words of the Sta- 2 Rol. Abr. 
tute; otherwiſe it would be in the Power of the Conuſor to fruſtrate the 3% . 
Security intended by the I.aw ; ſo if the Conuſor purchaſes after he hass — 
bound himſelf, ſuch Lands are ſubject to Execution; for the Statute 
ſays, All his Lands ſhall be extended, which ſtill muſt be underſtood of 


| thoſe only which he has a Power over, and may charge, and conſequent- 
ly what he diſpoſed of for valuable Conſideration before his entring into 


the Statute, is not liable in the Hands of the Purchaſer, for they really 
in no Senſe can be called his Lands. WIR | | 

If the Conuſor has two Manors, the Conuſee may ſue Execution in 2 ol. h, 
which of the Manors he pleaſes, for he may diſpence with any Part of 472. 
the Proviſion the Statute has made for him. | | 

If Tenant in Tail acknowledges a Statute, and dies, and the Conuſor Bro. Executiun 
ſue Execution againſt the Iſſue, the Iſſue may avoid it, either by Aſfiſe 85. 
or Audita vcrela ; for no Charge of the Conuſor's can affect the Land in . Ie, . 
Tail longer than his own Life, by Virtue of the Statute de donis, which 
as to ſuch Lands repeals the other. | 
If in this Caſe, Tenant in Tail, after he had bound himſelf, had en- 2 Rol. AB. 
feoffed J. S. and for his farther Aſſurance had levied a Fine to him, the 473. 
Conuſee may extend the Land in the Hands'of 7. F. and neither he nor 
the Iſſue in Tail can avoid the Execution, for the Iſſue is totally barred 
by the Fine, and F. S. purchaſed the Land under the Charge, and conſe- 
quently muſt hold it fo. | - | 

But if Tenant in Tail binds himſelf in ſuch Recognizance or Statute, Bro. Fzecut. 
and dies, and his Iſſue enfeoffs F. S. it ſeems the Conuſee may extend 7% C 
the Lands in the Poſſeſſion of F. S. . 

If a Reverſioner upon a Leaſe for Years acknowledges a Statute, both 2 Rel. Abr. 
the Reverſion and Rent are extendible, and the Conuſee may have an 472. 

Action of Debt for the Rent; ſo a Rent upon an Eſtate for Life may be | 

extended for Satisfaction of a Statute ; but the Conuſee in this Caſè can 

have no Action of Debt for the Rent, no more than the Reverſioner him- 

telt could have; becauſe, during the Continuance of the Freehold, no Le Head of 
Action of Debt lies for the Rent. Rents. 

It a Reverfioner in Fee upon an Eſtate for Life acknowledges a Sta- Mer, pl. 118. 
tute, and after grants the Reverſion upon the Death of Tenant for Life, * 7% 4vr. 
the Conuſee may extend the Land, for the Reverſion being a Tenement 1 
bound by the Statute. | | | 

So if A. ſelſed of a Rent-charge bind himſelf in a Statute Merchant, Mor, pl. 103. 
this Rent is extendible, for the Word Land, which the Statute ſubjects Co. Lit. 135. 
to the Execution, includes all Hereditaments extendible, and the Conuſee 
in this Caſe may diſtrain and avow for the Rent, tho' the Tenant never 
DENG for the Law creating his Eftate gives him all Means neceſſary 

ne Enſoymeyt of it. 
: It the Grantee of a Rent-charge, after the Acknowledgment of the 7 Ce 39. 
"tute, had releaſed to the Tenant, by which the Rent was extinguiſh'd, 55 


Feet 
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5 Co. 105. 
Moor, pl. 351. 
2 Inſt. 397. 


2 Mole . 


472. 


Hob. 47. but 


yer 37 2. conti. 


Co. Lit: 212. 
2 Co. 59. 


Fulius Min- 


nington's Cale, 


yet upon Failure of Payment the Conuſee may extend it; for to this 


Execution. 


— 


Purpoſe it has ſtill a Continuance, the Statute de Mercatoribus binding al 
the Land (which includes all Hereditaments extendible) the Conufor bad 
at the Time of entering into the Statute ; conſequently this muſt be ij}, 
into whoſe Hands ſoever it comes. 

If the Conuſor has Lands in Antient Demeſne, they ſhall be extended 
on Forfeiture of the Statute; for tho' diſputed Titles to theſe Land 
are not determinable in Courts of Common Law (and therefore Eje. 
nent does not lie of them) leſt the "Tenants ſhould be brought from the 
Service of the Plough; yet they are extendible in this Caſe, for the H. 
tent is performed by the Sheriff zz Pais, and the Title of the Land is ng 
directly put in Plea or Diſpute in the King's Courts, by which the Te. 


nant might be brought from his Buſineſs. 


| If a Feoffment be made to A. upon Condition to re-infeoff the Feofi 
and A. binds himſelf in a Statute; if A. continues ſeiſed of the Land, ot 
re-infeoffs the Feoffor, the Land in either Caſe may be extended by th: 


Conuſee; for whoever comes to the Land under the Feoffment of 4 


takes it chargeable with the Statute, and conſequently is liable to the 


Execution, but if the Feoffor had entered, as he well might, becauſethe 


Feoffee had diſabled himſelf to perform the Condition, in as much as he 
cannot return it in the {ame Plight it was given him, then he ſhould not 
be charged; for this being a lawful Entry, like an Eviction in a Court of 
Record, ſets aſide all Incumbrances ; but if in this Caſe A. had been di. 
{eiſed, and then bound himſelf in a Statute, . this had not charged the 
Land during the Diſſeiſin, and conſequently there is no Diſability to per- 
form the Condition; for a Diſſeiſee can no more charge his Right, as ſuch, 


than he can transfer it; nor is the Land extendible in the Hands of the 
Diſſeiſor; becauſe, tho' his Entry is tortious, yet he held it free during 
the Diſſeiſin, as the Diſſeiſee enjoyed it; but if the Diſſeiſee enters or re- 


Co. Lit. 184.0. 
2. Rol. Abr. 
88. | 

6 Co. 79.Lord 
Abergaceny's 


Calc. 


Co. Lit. 18 5. a. 
6 Co. 78, 79. 


Co. Lit. 185. a. 


the Jointenant ſurviving claims from the firſt Feoffment, which is priol 


" IRol. 1or. 
472. 


1E. Abr. ; 
346, 444. 
Co. Lit. 46. 
Yide Tit. Ba- 
ren And Fernie. 


which conveyed it to him free from any Charge; but if the Conuſee had 


charged; for Execution is equivalent to a Sale, and, like a Leaſe for Year, 


poſes of them, they ſhall not be extended in the Hands of a Purchaſe! 


covers by Action, then the Land becomes chargeable with the Statute, 
If A. and B. be Jointenants in Fee, and A. enters into a Statute, and 

dies before Execution ſued, the Land is not extendible in the Hands of 

B. becauſe he claims the Land as Survivor from the firſt Feoffment 


ſued Execution before the Death of A. the Survivor B. ſhould hold it 


ſhall bind the Survivor; ſo if A. in this Caſe had, after the Acknowleds- 
ment of the Stature, releaſed to B. then the Land would be chargeable 
with the Statute, tho? A. ſhould die before Execution, becauſe the Accep- 
rance of the Releaſe prevents his claiming by Survivorſhip ; for by the 
Releaſe B. had the Land before his Companion died. | 
Bur the Law is otherwiſe in the Cafe of Parceners; for if one of them 
charge the Land, the other ſhall hold it under the Incumbrance of tbe 
Statute, for he comes in as Heir by Deſcent under the Charge; where? 


to the Charge. | | | 

If a Conuſor, at the Time of acknowledging a Statute, has Goods and 
Chattels to a great Value, they are all liable to ſatisfy the Conuſee, if tif) 
be found in his Hands when Execution js ſued ; but if the Conuſor dit- 


as Lands may be; tor ſince there is no Solemnity eſtabliſhed or required, 
tis impoſſible to find in whoſe Poſſeſſion they lie, in order to extend them 
beſides, it muſt neceſſarily put a Stop to Trade and Commerce, if Execur 
tion was to purſue the Goods where-ever they were found. 

If a Husband, poſſeſſed of a Term in Right of his Wife, acknowledge! 
Statute, and dic, the Leaſe ſhall not be extended in the Hands of the 
Wife; for tho' the Law gives him an abſolute Power over the Term,“ 
as to diſpoſe of it; yet if he does not make uſe of that Power during the 


Coverture, the Wife ſhall enjoy it free as ſne brought it to him; wt 
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| Execution. 341 
the Execution had been ſued in his Life, and the Term extended, this 
had bound the Wife; for the Extent is a Diſpoſition in Law to anſwer 
© he Conulee's Debt, and therefore ſhall affect the Wife as much as if he 
hac ſold the Term, or granted it for Years. | Ts 
if the Husband be ſeiſed of Lands of Inheritance in the Right of his Bro. Star. 
1 Wife, and acknowledges a Statute, upon which Execution is ſued, the age fob 
a Uleir, upon the Death of the Feme, may enter and avoid the Extent; “ 50 © 
but this muſt be underſtood of Lands of which he cannot be Tenant by 
« | the Curteſy; for ſuch he may as well charge as convey during his Life; 
. 1 to bind the Heir. | : e 1 | 
Buy what has been faid, it appears what Things are extendible and lia- 2 Ret. Ahr. 
„ble to Execution for the Satisfaction of Statutes Merchant, of the Staple; 415 . 
| and Recognizances in the Nature of the Statute Staple; and the ſame 1 3996 
r | are alſo liable to ſatisfy all Debts due on Recognizances at Common 
n K Lau, only with this Difference; that in the former Caſes: both Body, 
he Goods and Lands, being all due, the Conuſee may take all at once, or 
different Times; ſo- that if he extends the Lands firſt, he may after- 
de wards take the Body; whereas upon the Recognizance at Common Law, 
he if the Conuſee ſues an Flegit, he can have no Capias afterwards. to take 
he the Body, becauſe he hath determined his Choice by that Writ to the 
ot - Goods and Chattels, and a Moiety of the Land. Dy . 
of ? | ; W 
li. 


| Gabat Proviſion the Law bas made fo2 Eenant by 


Statute Merchant, 8c. in Caſe of Eviction, , | 


tent, returned and entred on Record, the Conuſee could have no new 

Re. extent on the Effects of the Conuſor, becauſe there was once Satiſ- 

faction given to the Creditor on Record, tho' the Lands had been reco- 

| vered from him before he had levied the Debt out of them; the Severi— 

ty of this Law was laid aſide in Hen. VIII.'s Time, for in the 32d Year 

of his Reign it was enacted, That if Lands delivered in Execution on 

juſt Cauſe be recovered from the Tenant by Execution before he hath 

received his whole Debt, the Connſee (and by a favourable Conſtruction 
ok the Statute, his (2) Executors) may have a Scire facias out of that (a) Co., Lit. 

Court where Execution is firſt awarded, or out of any Court where the 299. 

Record ſhall be moved by Writ of Error and affirmed ; but this. Statute 

15 to be conſtrued under theſe Reſtrictions, that where the Conuſee hath 

Remedy for Part of his Debt zu preſenti, or in futuro, for the Whole or 


them for Part, there he can have no Aid nor Benefit of this Statute. _ 
fthe (As if all the Lands extended be recovered from the Conuſee but one g, 7; - 39. 
eres i Acre, he ſhall have no Advantage of this Statute, becauſe the Act re- 

priot WF eres thoſe Conuſees only who are clearly without Remedy, which the 

| Conuſee cannot be ſaid to be in this Caſe, where he has one Acre left 
sd bim, tho” it be but a poor Remedy. | 
fey It 4. be bound to B. in one Statute, and to C in another, and C. firſt co. Lit. 289. %. 
jr d- ſues Execution, and extends the Lands, and afterwards B. extendeth 4 Co. 67- 
chaſer : ; and takes the Lands from C. as by Law he may, becauſe his Statute is 
quired, | Prior, C. ſhall have no Benefit of this Statute, tho' he has not one Acre 


left him, becauſe he hath a Remedy 77: futuro; for after the Extent of 
B. is ended, he ſhall re-enjoy the Land by Force of the former Execu- 
non; fo for the ſame Reaſon, if the Wife of the Conuſor recover 
ver againſt the Tenant by Executicn, he hath no Relief from this 
e. 5 Z PE] . 

It a Leſſor ouſts his Leſſee for Years, or diſſeiſes his Tenant for Life, C Lit. 289. 
zh om acknowledges a Statute, and the Conuſlce ſues Execution; it 
ae Le 


Val TJ in either Caſe re-enters, the Conuſee is not relieved by this 


a 45 | Act, 


| By the Common Law, after a full and perfect Execution had by Ex- 32 II. S. . 5. 
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Act, becauſe he hath a Remedy 7% futuro, viz, after the Death of 1, 
Leſſee, or the Leaſe ended by holding over. 5 

If Tenant in Execution, by Recognizance at Common Law, or by 


. * Statute Merchant, Cc. be diſſeiſed, they may, by the expreſs Word, of 


the Statutc, have an Aſſiſe of Novel Diſſciſin and Rediſſeiſin alſo; 35 ,; 
a Freehold to them and their Aſſigns, till the Debt be paid; and if there 
be no Aſſignment by the Conuſee in his Life-time, they ſhall go to t, 


Exccutor, being really but Chattels, who in Caſe of a Diſſeiſin ſha 


have the ſame Remedy the Teſtator might have had by an equitably 

Conſtruction on the Statute.  _ 2] 
Before we conſider in what Caſes theſe Tenants by Statute! Merchay 

£9c. can hold over the Time of the Extent, *tis firſt to be obſerved, 


that the Sheriff is to make a reaſonable Extent of the Lands; ſo thy 
computing the Debt and Value of the Land, it will be eaſily known hoy 


long the Extent is to continue, and when the Conuſor is to have hi 
Land again. ek e 1 1 

Here we muſt diſtinguiſh between the Act of a Stranger and the AR af 
the Conuſor; for in Caſe of a Diſſeiſin, or any Interruption by a Stra- 
ger, the Conuſee ſhall not hold over the Time of the Extent, but js 
have Satisfaction for the Injury done by Action againſt the Stranger; 
but if the Conuſor himſelf had given the Tenant by Execution any l.. 
terruption, or hindred him from Taking the Profits, there the Tenant 
might either hold over, or have an Action againſt the Conuſor; for a 


in the firſt Caſe, it would be unreaſonable to puniſh the Conuſor for 


the Act of a Stranger, by keeping him out of his Lands; fo in the 


laſt Caſe it would be equally unreaſonable to permit the Conuſor, by 


any Act of his, to turn the Conuſce out of the Land before he has 


vied the Debt. 


If Land of a Leſſee for Life, or Vears, be extended upon a Statute, 
and afterwards Part is recovered in an Action of Waſte, for Waſte done 
by the Conuſor before the Extent, the Conuſee ſhall hold the Reſidue 
over the Time of the Extent, becauſe no Act of the Conuſor's ſhall pre. 
judice the Conuſee, or hinder him from levying his. juſt Debt out of the 
Lands ; but if the Land had been recovered for what was committed by 
the Conuſee, there he ſhould not take Advantage of his own Wrong, 
and hold over to the Prejudice of the Conuſor. | 


So if Tenant in Execution either ſuffers the Land to lie Waſte, or 


_ neglects to levy the Debt out of it, or if he makes a conditional Surren- 


der of the Land to him in the Reverſion, and enters for the Condition 
broken; thefe are all his own wilful Acts; and *tis but reaſonable he 


| ſhould ſuffer for them, and not hold over the Land to the Prejudice of 


the Conuſor. 1 

But on the other Hand, where there is no Default or Negligence I 
the Conuſee, but he is prevented: from making the uſual Profits of tie 
Land by the Act of God, as where the Land is ſurrounded by Watet, 
or rendered unprofitable by Wild- fire, there the Conuſee ſhall hold of! 
the Time of the Extent ; for it would be unreaſonable to puniſh the C 


nuſee for what he could by no Induſtry or Poſſibility prevent. 


5. The ſeveral Ways of Uzcating and Diſcharging thil 
Statutes, and this either befoze oz after Execution. 


As we find that both Body, Goods and Lands are liable to Exec 
tion, and the Conuſee may, at Pleaſure, take one or all by one Writ 0 
Execution, or all at different Times, by ſeveral Writs of Execution, e 
ſhal! conſider, 5 | 


2 2 What 


_— 4 


343 


_ Execution, 
1//, What Acts of the Conuſee will diſcharge the Land, or fuſpend 
the Execution of it for a 1 ime; and this either before or after Execu- 
tion ſued. | | | EE | 
| 20h, What Acts of the Conuſee will vacate the Statute, Sc. by dit. | ll 
charging both Body, Goods and Lands; and this either by cancelling 1! 
the Statute, or by Defeaſance, or Releaſe, which are equivalent to it; 
KF and herein of the Audita Byerela, which is the proper Remedy for the 
Conuſor, if Execution be ſued after fuch Acts are perfected by the 
, Conuſee. Os | | >> | 
Wi adly, In what Caſes the. Conuſor may avoid and deſtroy the Statute 
by Entry or Plea, and in what Cafes he is put to his Sczre facias. 


5A s to the firſt Point, if A. acknowledges a Statute to B. and after- 2 R Ai. 
» | wards another to C. in this Caſe B. is firſt to be ſatisfied, his Statute 4 _ 9 
being Prior in Time to C.'s; yet if B. accepts a Leaſe for Years from A. 185 Jac 420, | 
is then may C. ſue Execution firſt, becauſe B. by his Acceptance of the 1 5 
L eaſe, has ſuſpended the Execution of his Statute during the Term. 14 
A Burt if a Conuſee accepts a Feoffment of Parcel of the Land from the PI. 52. 16 
m. Conuſor, the Reſidue in his Hands is {till liable; for his Body being ſtill 2 {. tir. 
on liable, whatever remains in his Hands, mult be ſo too; but if the Conu- 4% 
t; ſeor had enfeoffed a Stranger of the Reſidue, then the Conuſee, by his 8 if 
in. KF Purchaſe of Part, had diſcharged the whole Land; for the Conuſor, by F. N. B. 104: Fl 
ant his Purchaſe, has diſcharged that Part of the Land from being liable to Cro. L1.z.7 56, 9 
the Debt, ſince his own Lands cannot in any Manner be liable to. his 
or own Securities; and having diſcharged a Part of the Land by his own 
the 1 Act, it is a Diſcharge of the Whole, ſince ſuch Act of his has prevent- 
by WB. ed the legal Execution on the whole Lands, in the Manner the Statutes 
„e. haare directed, and therefore to execute it on the other Alienees is partial, 
and to execute it on himſelf, together with the other Purchaſers, is im- 
ute, practicable. . „„ Pons 0 
ime Ihus if a Conuſee extends a Rent- charge, and after purchaſes Parcel Savil 69, 
aue MW of the Land out of which it iſſued; this trees the whole Rent from the 
pre- Statute; for, beſides that the Rent- charge is extinguiſhed, and conſe— 
the quently can be no longer in Extent, the Conuſee, by his Purchaſe, tho' 
d by had continued, has diſcharged it, for the whole Rent was extended to 
ron anſwer the Statute ; and Part of it being diſcharged by the Conuſee's 
| own Act, the Remainder muſt be liable to the whole Debt, which would '} 
e, or be contrary to the Extent, or elſe muſt be diſcharged. . fl 
'rren- 1" 1f the Conuſor enfeoffs the Father of the Conuſee of Part of his 2 Rel. Alr 47. alt 
dition WW Land, and a Stranger of the Remainder of it, and upon the Death of | '| 
le he the Father, that Part defcends to the Conuſee ; this Deſcent, tho' before | (| 
ice of Execution, diſcharges the whole Land, and the Stranger ſhall. enjoy his | | | fi 
| Purchaſe free from that Statute; for ſince the Lands are made liable, EY | | | 
ncein WW hich were not ſo to any Executions at Common Law, the Conuſee au 
of the muſt take the Execution according to the Statute, which in this Caſe 1 
Water, Cannot be had, ſince he cannot lay any Part of the Debt upon the Land Qi 
d oe which he is Owner of; therefore not being able to take Execution on the Wl 
ne C- whole Land, according to the Statute, his Remedy fails; and there can | 1 
be, in this Caſe, no Proviſion of the Common Law in his Favour. #! 
If the Conuſor enfeoffs the Conuſee of all his Lands, by this Purchaſe Bro. Statute | 
| the Conuſee has diſcharged the Land from the Extent, becauſe it would Merchant 25. 
 theſt | be moſt abſurd to extend his own Land to pay his own Debt ; bur if the CE as 
Thel Conuſor repurchaſes the Land, he has revived the Extent againſt them; FI 


on. bor the firſt Feoffment only diſcharged, or rather ſuſpended the Execu- 
tion againſt the Land, and left the Body and Goods ſtill liable; and 
Exec -· h le the Conuſor is ſubject to Execution, ſo long will all Lands he pur- 
Writ ef chaſes after the Acknowledgment of the Statue. e 
jon, ve up if the Conuſor, after the Repurchaſe, had aliened to a Stranger, Plew. Ja. 
de Conuſee might ſue Execution againſt him; for he purchaſed them 


, What ſubject 
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2 Nol. Abr. 


477 


Ploch. 72. 


Bro. Stat. 


Mere b. 42. 


— 


ſubject to the Incumbrance of the Statute, ſince they were chargeable in 
the Hands of the Conuſor. | > Lb: 

But all theſe Acts of the Conuſee, which diſcharge the Land ogy 
muſt be underſtood to be done before Execution ſued; let us fee in tle 
next Place, how far ſuch Acts will affect him after Execution is ſued, ang 
we ſhall find them not only to diſcharge the Land, bur the Body and 
Goods alſo, as will appear by the following Inſtances. EGS. 

For where the Body and Lands of the Conuſor are in Execution, ang 
the Conuſee purchaſes the Whole or Parcel of the Land; this diſcharges 


not only the Land, as in the precedent Caſes, but the Body alſo; ji 


the Lands are taken in Execution as a real Satisfaction for the Debt, aud 
therefore, as in all other Caſes of Execution, are a Diſcharge of the By. | 
dy, which is but a Fledge for Satisfaction; but theſe Debts being pre. 
ſumed to be Merchantile, and therefore to be ſatisfied as ſoon as poſhble, WF 
that the Merchant may attend his Buſineſs; for which Reaſon the Si. 
tute allows, that where the real Satisfaction is had by the Extent of the 
Lands, that yet the Body ſhall be a Pledge, in order for a more ſudden 
Satisfaction, if the Money can be raiſed ; but yet if the real Satisfaction I 
by the Purchaſe or Deſcent of the Land be diſcharged, as it muſt te 
when the Conuſee cannot have it in the Manner it was extended (as the 
Conuſee cannot have in this Caſe, ſince he cannot have the Term and 


 Fee-fimple in the Land together) it follows of Courſe, that the Body, 


which is only a Fledge, cannot continue in Execution, when that which 


was the real Execution is diſcharged in the Hands of the Conuſee; ſo f 
the Conuſee ſurrenders Part, or the whole Land, this diſcharges both 


2  Rol. Abr. 
477. 


Pero. Statute 


Merchant 15. 
2 Rol. Abr. 


357. 


Pro. Statute 
er. hant I Fo 
Hol. Abr. 
477. 


Land and Body; for the Body being only in Execution, in order to 
oblige him the ſooner to ſatisfy the Conuſee, when he by any Act ae. 
knowledges himfelf ſatisfied, as he does by the Surrender, the Body muſt 
conſequently be ſet at Liberty. V Eo. 5 
Thus, if the Bodies of A. B. and C. be in Execution, and the Conuſce 
comes into Court, and Tays, that he will not have one of them in Execu- 
tion; if this be entrediof Record, it ſhall diſcharge every one of them; 
the Reaſon is, the Debt being intire and chargeable on each of them, 
his Acknowledgment of Satisfaction by this Act of one of them, ſhall 
like a Releaſe, extend to all. „„ 5 
If A. and B. acknowledge a Statute to C. who takes their Bodies, and 
the Lands of B. in Execution; if afterwards B. dies, and his Land 
br Execution deſcends to C. the Conuſee ; this diſcharges the Bod) 
If a Conuſor be Leſſee for Life, and his Body and Lands are taken n We 
Execution, and the Conuſee being in by the Extent commits Waſte, f. 
which the Reverſioner recovers the Land (as he well may, becauſe ttt 
Eftate of the Leſſee, which was extended, was ſubject to the Puniſhmem Wh 
of Waſte); this ſhall diſcharge the Body of the Conuſor; ſects if the Bi 
Land had been recovered for Waſte done by the Conuſor, for then the 
Body ſhould not be diſcharged, leſt the Conuſor by his Act and Wron? 
ſhould free himſelf from the Execution. 1 | 
The next Thing conſiderable is, what Acts of the Conuſee will . 
2 the Statutes, by diſcharging Body, Goods and Lands, and this ma 
be done. N | 1 
1ſt, By cancelling the Statute, as tearing off the Seals, which ate ſo | 
eſſentially neceſſary, that without them the Statute, like common ** i 
cialties, is wholly void and uſeleſs. _ 


2dly, By Defeaſance, which may vacate the Statute abſolutely, d 
upon Condition. Cs LEE, | | | | 

3y, By Releaſe, which is a ſolemn Renunciation of a Man's Rigi 
by Deed ;- but it may be demanded how theſe Statutes, which habe - 
Force and Solemniry of a Judgment, can be avoided by Acts of 15 1 
| ; | 2 8 ; | forts, 


K 


2 9 —— — 8 2 . 


Execution. 
Loriery than themſelves, as theſe Acts zu Pais muſt be confeſs'd to be, 
which overthrows the eſtabliſhed Rule, aumquodque Solvi eo Ligamine 9e 


© 7;oatur; the Anſwer to this is, that notwithſtanding the Releaſe, c. 


from the Conuſee, the Statute ſtill continues in Force; but the Law, 
© with Reaſon, conſtruing all Men's Deeds moſt ſtrongly againſt them- 
© ſelves, by theſe Acts precludes the Conuſees from Execution. 

Blut if the Court, at the Inſtance of the Conuſee, grants him Execu- 
tion, as they really ought, ſince nothing appears to them deſtructive of 
the Statute; what Remedy has the Conufor, for after ſuch Releaſe or 
© Defeaſance he cannot ſtop the Execution, becauſe he has no Day in 


Court to plead this in Bar; but his proper Remedy in ſuch Caſe is by PN. B 104. 


Audita Querela, which is a Writ to ſet aſide an unjuſt Judgment, for 2 Sid. 108, 
ſome Injuſtice which could not be pleaded in Bar; for if it might, then 109. 
it was the Party's own Fault not to plead it in Bar of ſuch unjuſt De— ry 
| 5 : » Eft E oor, pl. 693» 
mand, which is not relieved by this Writ, that Proceeding might not be | | 
= endleſs. . | | PE | | | 

As if upon a Scrre facias on a Recognizance at Common Law, the Co- 1 Rol. Abr. 
nuſor is returned ſummoned, he ſhall never avoid it by Audita Qrerela, 306. 


Co. Lit. 290. 


© becauſe the Recognizance was upon Condition, which he hath perform- C12 E/2-4,2.5» 


ed; for by the Summons he had a Day in Court given him to plead the * 3 
Performance of the Condition, which would have been ſufficient to ſtop 
the Execution; but if the Sheriff had returned, that he found nothing 
whereby to ſummons the Conuſor, on which Execution had been grant= 
ed, then the Conuſor might have an Audita Qrerela, and then the Re- 

| leaſe of the Conuſee, or the Performance of the Condition might well 

be ſuggeſted therein, becauſe he had no Day in Court to plead them in 

Bar of the Execution. | | 
If A be Tenant for Life, Remainder to B. his Son in Tail; A. enters 1 Sid. 54. 
into a Recognizance, and dies, C. brings a Scire facias, and B. is return- R. 19. 
ed Heir and Tertenant, and warned, but makes Default, he can have no 
Audita Querela to avoid this Execution, becauſe he had a Day given in 
Court to ſet aſide the Recognizance; and it was his Folly not to appear 
© when warned. | „ | „ 
IA. enters into a Statute to B. and pays the Money at the Day aſ- E. N. B. 104. 
ſegned, upon which the Statute is cancelled, and after B. forges a new | 
Statute in the Name of A. in this Caſe A. may relieve himſelf by Audita 
Diercla; for the forged Statute having all the Eſſentials of a true one, 
| the Court was obliged to look on it as ſuch, till the contrary. appeared, 
u hich the Conuſor could not ſet forth before Execution, having no Day 
do appear judicially in Court, and therefore is put to this Writ to avoid 
the Execution founded on the Injuſtice of the pretended Conuſce. 

If the Conuſee of a Statute, upon Agreement with the Conufor, deli- , Rel. Abr. 
eers up the Statute in Lieu of an Acquittance, and after ſues Execution, 313. 
and the Conuſor prays a Re-cxtent, becauſe that the Land was extend- 
ed too low, and has it granted to him, he ſhall never avoid the Extent 

© by Audita Qrerela, becauſe by his praying the Re-extent, he admits the 
4 Statute Sean and executory. . | - „5 | 
If a Conuſee of a Statute gives a Deed of Defeaſance to the Conuſor, E N. B. 105: 
and afterwards ſues Execution contrary to the Form of the Defeaſance, 1 Rel. Abr. 
Is Conuſor may have an Audita Querela, becauſe the Defeaſance pre- 397: 
= Cues the Execution, if the Terms or Condition of it be performed by 
te Conuſor; and the Conuſor may have the Audita Prerela, tho' the 
Condition be not performed according to the Defeaſance, if Execution 
us ſued before the Condition broken, becauſe the Conuſee extended be- 
bre his Time; and therefore the Execution being unjuſtly ſued muſt 
conſequently be an Injury to the Conutor. | 

„ m an Audita Juerela, the Caſe was this, the Conuſee gave a Defea- A Hor 8 11. 
ce, that if he ſued Execution of the Lands the Conuſor had in Kent; pl. 1097. Tres 
» Statute ſhould be void; the Conuſee, contrary to this Defeaſance, and Spuring- 
3 Vol. II. 4.4 extended 
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extended the Land in that County; and it was adjudged this Writ y,j 
lay, to avoid the Execution and vacate the Statute ; for the Defeaſ,,y, 
was no Way repugnant to the Statute, becauſe the Conuſee might {jj 
extend the Lands of the Conuſor in any other County, and take his yy 
dy and Goods. „ 


If the Conuſce releaſes to the Tertenant all Right, Intereſt and Bx. 
mands, together with all Suits and Executions, and afterward ſues Rye. 
cution, the Tertenant ſhall have an Audita Querela to fer aſide this Hy. 


cution ; and this differs from the Caſe of Burrows and Gray in Cry, Lin, 
for there the Conuſee releaſed only all his Right, Intereſt, and Dem:ndt, 
the Tertenant, which was held not to be ſufficient, becauſe he had only ; 
Poſſibility, and no Intereſt in the Land before Execution, and confequen. 
ly could not releaſe what he had not; but in the former Caſe, tho th; 
Conuſee had no Right to the Land before Execution; yet there tr 
Words ſufficient to diſcharge the Execution, fince it is releaſed by exyr 
Words; and in the firſt Caſe, the Words of the Releaſe refer to th 
Executions, Suits and Demands upon the Statute, which Statute, ſince 
was in Being, the Executions and Demands upon it may be releaſe ; 
any Time; but in the other Cafe, the Words Right, Title and Int 
relate to the Land, which the Conuſee had no Intereſt in till Execut 
ſued, and therefore cannot releaſe or transfer over what he had not; l. 
lides, in the firſt Caſe, the Conuſee has releaſed all Suits, by which, {i 
my Lord Coke, the Execution is gone, becauſe no common Perſon dn 
have Execution without Prayer and Suit to the Court. : 
Another Method of avoiding Executions is by Scire facias ad Nl. 
bendum Terram; and this Writ differs from the Audita Cuerela, for thi 
avoids an Execution unjuſtly obtained at firſt ; but the Scire facias abi 
the Execution juſt at firſt, but ſhews that, the End for which i va 
granted being obtained, it ought of Conſequence to ceaſe. _ 

If the Conuſor, after his Land is extended, tenders the Money t the 
Conuſee, who refuſes it; or if the Debt, with all Coſts and Days 
which the Statute de Mercatoribus allows, be ſatisfied from any cafual [10 
fit ariſing from the Land, in theſe Caſes the Conuſor is put to his Sir 
facias, and cannot enter ; but in Caſe of an Hlegit on a Recognizance at 

Common Law, when the Conuſee is anſwered his Debt, by the Percy- 

tion of the certain and uſual Profits of the Land, the Debtor may enter, 
and is not put to his Scire facias; yet in this Caſe, if the Creditor le it 
tisfied by an accidental Perquiſite, there the Debtor cannot enter, bit 
muſt have a Scire facias ad rebabendum Terram; and the Reaſon of thel 
Diſtinctions is, becauſe in the firſt Caſe, the Execution ifſues according d 
the Direction of the Statute, not only till the Principal Debt be lettei, 
but all Coſts and Damages ariſing by Reaſon thereof; and therefore, {nct 
the Damages are not aſcertained, the Record will always oppoſe an u- 
try, which is but an Act in Pais, and cannot be turned to the Defea- 
ſance of a Matter of Record, till ſuch Damages are ſettled on Record in 
the Scire facias; but in the ſecond Caſe, when the Debt is certain, and 

the Value of the Land aſcertained in the Extent, there, when ſuch Debt 
is paid by Perception of ſuch ſettled Profits, there is no Act on Record 
to oppoſe an Entry, and therefore an Entry is lawful ; but where the 
Satisfaction ariſes from accidental Profits, which do not appear in the 
Extent, this then is ſtill Matter of Record in Oppoſition to the Ent!) 
fince ſuch accidental Profits do not appear in the Valuation of the Li" 
ſettled by the Extent on Record. | 

If Lands be extended on a Statute, and the Time of the Extent © 

pired, the Conuſor is to be put to bis Scire facies, becauſe the Conviee 
may have Cauſe to hold the Land longer than the Time of Extent, for 
he may retain it till he has received his Coſts of Suit and reafon* 


Expences, which the Chancellor ſhall affels. No 
5 a 


— — — — — — FA 82922 — 


rg . Py 
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” a. 6. Mts. 
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No Scire facias lies upon a general Averment, that the Conuſee has 2 Rol. Abr. 
levied the Debt before the Time of the Extent expired, becauſe this 483. 

may happen by the Conuſee's Induſtry in improving the Land, which 

the Debtor can take no Advantage of; ſo if the Land taken in Execution 

be really worth 20 J. per Aunum, but it is extended only at 101. though 

by this Computation tis evident the Conuſee might levy the Debt before 


the Time of the Extent is ended; yet the Conuſor, upon an Averment 


that the Debt is levied, ſhall have no Sire facias, becauſe that would be 
contrary to the Record, and the Court is to judge of the Value accord- 
ing to the Extent, by which it appears the Debt is not yet levied; but if 
the Conuſee has levied Part by Cutting of Wood, and has received the 
Reſidue, as appears by an Acquittance produced by him, in this Caſe he 
ſhall have a Scire facias; the Reaſon is, becauſe the End of the Extent 
being only to ſatisfy the Conuſee his reaſonable Demands, when ever it 
appears to the Court that they are anſwered, whether it be by Percep- 
tion of the Profits, or otherwiſe, they Grant a Scire facias to avoid the 
Extent, and re-inſtate the Conuſor in his former Poſſeſſion, ſince the 
End for which it was given was anſwered. 

If the Conuſee has levied Part of the Debt, according to the Extent, 2 Rot. Abt. 
the Conuſor, upon Tender of the Reſidue in Court, ſhall have a ire 482. 


facias to recover the Lands within the Time of the Extent; for here it 


appears on Record how much was due at firſt, how much was paid, and 


. what remains due and in arrear ; and the End of the Extent being to 


ſatisfy the Conuſee of his juſt Debt, whenever that appears to the 
Court, the Extent ſhall ceaſe; but if the Conuſor had tendred the Re- 
mainder of the Debt out of Court, or if in Court he had only offered 
to come to an Agreement with the Conuſee; in neither of theſe Caſes 
ſhall the Scire facias be granted, becauſe it does not appear on Record, 


that the Debr is paid. 


If the Conuſee of a Statute for 100 J. apportions the Statute, and ſues 2 Rt. Abri 
Execution for the Body and Land, for ſeveral Parts of it, in ſeveral 482. 
Counties, as for 20 J. in Kent, 20 l. in Surrey, his Body is taken in Lon- 
don for 20 J. upon Tender of this 20 J. in Court, the Conuſor ſhall have 
a Writ to the Sheriff of London to ſet him at Liberty; for this Writ of 
Extent was to take his Body, Sc. till 20 J. not the 1007. was paid, and 
conſequently, upon Tender of the 207. the Sheriff has no Power to keep 
him in Priſon ; ſecus if the Body had been taken before Apportionment, 
for then it could not be diſcharged upon Payment of 20 J. it being taken 
at firſt for the whole Debt. | „ 

If A. leaſes Black-acre for Years to B. and then acknowledges a Statute 1 Rot. Aly. 
to C and afterwa1 s another to D. then C. takes a Leaſe of the Reverſion, 34. 
and the Rent fro! 7. by which he has ſuſpended the Execution of the C. Fac. 424, 
Statute during th Term, and conſequently laid the Land open to the 1 
Extent of D. thi ſecond Conuſee, who ſues Execution; if therefore C. 
ſhould extend et e Reverſion and Rent during his own Leaſe, B. the Leſ- 
ſee is not oblig 4 to pay him the Rent, but may avoid the Extent by 
Plea without , udita Querela, becauſe C. hath ſuſpended the Execution of 
8 2 ng the firſt in Date, by the Acceptance of the Leaſe trom the 

onuſor. | | | 

If Tenant i 1 Tail acknowledges a Statute, and dies, the Conuſor ſues 1 Ret. A. 
Execution ag. inſt the Heir, he may avoid it by Aſſiſe, without being 3% 
put to his Auaita Qrercla ; fo if a Diſſeiſor acknowledges a Statute, and 
the Diſſeiſee enters, the Conuſee extends the Land, the Diſſeiſee is not put 
to his Audita frerela to avoid the Extent, becauſe there is not the Ap- 
pcarance of Juſtice in this Extent; the Conuſor having only a tortious 
and unlaw ful Scifin of the Land, and conſequently no Power to charge it. 


C) Of 


348 14 Execution. 


(C) Ok the ſeveral Kinds of judicial TUrite 
which lie on a Judgment: And therein, 


1. Ok the Fozm, Teſte, and Return of ſuch Writs, 


Vide Head of HE Form of judicial Writs muſt be according to the approved pre. 


3 5 cedents in thoſe Caſes; and therefore where on a Writ of Elegit 
N. Cay. 8 . 7: 57 

ee 3 Which was Ideo tibi pracipimus quod bona & catalla of the Defendant, ie 
Riches, Habuit die Judicii preditt redditi deliberari facias, omitting & medietaty 


terrarum & Tenementorum predittorum, the Sheriff extended the Land; 
| and Goods, and delivered the Moiety of the Lands, Oc. and on Motin 
(a) Whether the Court refuſed to (a) amend the Writ, and held, that the Partj 
any of the muſt take out a new Hlegit, the Inquiſition herein being without War. 
Statutes of rant, the Sheriff having no Authority by this Writ to extend the Lands, 


Jeofails ex- 
tend to judicial Writs, vide Tit, Amendment and Feofail. 


Co. Lit. 161. Every Writ of Execution, in Caſe of a common Perſon, muſt her 
2 lyſt. 45, Teſte in Term-time, for being the Proceſs of that Court in which Tudg. 
* I ment 1s given, they have no Authority of Awarding it at any otler 
i Vert. 362. Time; but original Writs iſſuing out of Chancery may bear Teſte at any 
— But if a Time, becauſe that Court is always open. | : | 
Writ of Ex- 5 . ; Wes 
ecution bear Teſte out of Term, the Sheriff is juſtifiable in executing of it, for he is not Judge of 
the Validity of the Proceſs, provided the Court, out of which it iſſues, has Juriſdiction of the Mater. 
2 Salk. 00. — But tho' he is juſtifiable in executing ſuch Proceſs, yet if he lets a Perſon eſcape 
whom he arreſted on a Capias ad Satisfaciend. which bore Teſte out of Term, no Action lies apiink 
him, for the Writ was void. 2 Salk. Joo. per Holt Chief Juſtice. | | e 


Whether it But if Judgment be entered as of Hillary-Term, the Party may take 
can be aver- out Execution in the Vacation following, by a Writ Teſte the laſt Day 
re, that the of the ſaid precedent Term; for having run through the whole Court 


idle ill 155 of a judicial Proceeding, and his Cauſe ripe for Execution at that Time, 
Day ſubſe- It would be unreaſonable to oblige him to wait till the enſuing Term, by 
qrient 38 which he might be diſappointed of the Effect of his Judgment. 

Teſte, vide | | „ 

1 Lev. 173. 1 Sid. 231. 1 Lata. 332. 2 Show. 480. — Where it appeared that an Execution was le- 
vied before the Judgment was ſigned, though after the firſt Day of the Term to which the judg 
ment related, and after the Teſte of the Feri facias, yet held naught, 2 Show. 494. 


e All Writs of Execution which are to be executed by the ole Authori 
* * ty of the Sheriff, ſuch as a Capras ad (b) Satisfaciendum, Habere fait 
* 5 Serfinam or Poſſeſſionem, Fieri facias, Liberat', & are good when duly 
N 5 executed, tho (c) never returned by the Sheriff; for the Plaintiff ha 
AA 
meine Pro— . ; ; 
ceſs; muſt be Part; and hence it is ſaid, that an Execution executed is the End of tht 
returned, for Law. | 
the End | | | | 
thereof is to compel the Defendant to appear, and therefore, if the Writ be not returned, the at 
relt is tortious. 5 Co. 90. a. Cro. Car. 447. (e) Bat if the Party apprehends himſelf injured by n 
erroneous Writ of Execution, he may apply to the Sheriff to return It, and it he refuſes, an Adio 
on the Calc lies againſt him. 1 Keb. 551, | 


ſucd the Directions of the Statute. 
| 2 | | | On 


the Effect of his Suit, and there is nothing farther to be done on hs [ 


ND” 9. 


© of the Impriſonment in the mean Time. 


© Return-Day, and he at the Day returns Ni bona, a Fieri facias telta- 
tum may iſſue the Day following, to the Sheriff of Kent, and Execution 
by him ſhall be good; for tho” on meſne Proceſs there can be no Jeſſat im 


Execution, | 449 


On this Diſtinction it hath been held, that a Capias ad Satisfacicndilin 2 Salk. 700. 


may be taken out, returnable the Term next but one after the "Teſte; ry aud 


7 


| , | | 2 ; Nuit. 
ö ba ; * * 2 
for in this Caſe the intervening Term makes no Diſcontinuance, it not 


being neccſſary, as in Cafe of a Capzas in melne Proceſs, that the Pefen- 
dint ſhould have a Day in Court for his Cauſe is at an End, and he 
muſt be in Priſon, whether the Writ be returned, or not, whereas on a 
C:pids in meſne Proceſs, the Party may be at great Prejudice, by Reaſon 


So if a Fieri facias iſſues to the Sheriff of S. returnable on a common 2 Jen 200. 


till the Qyarto die poſt, yet it is otherwiſe in Writs of Execution, for on 


© ele the Party has no Day in Court. 


2. Of the Elegit. 
An Flegit is a judicial Writ given by (a) Statute, either upon a Re- (a) Viz. by 


7 covery of any Debt or Damages, Or upon a Recognizance in any Court ae” be. 
© which had Authority to take the ſame, the Words of this Law are, Cum 7,0 er 


G | 5 ; : ; ; 13 E. 1. c. 18. 
© debitum fuerit recuperatum vel in Curia Regis Recognitim, vel damna adj li- | 


x Ng ; 7 2 Inſt. 354. 
© Gcata, ſit de cœtero in tletiione illius qui ſequitur pro hujuſinodi devito aut 


dais ſequi breve, quod Vicecom' fieri faciat de terris & catallis debitoris, 

quod Vicecom® liberet ei omuia catalla debitoris (exceptis bobus & afris caruce) 

© & medietatem terre ſue quouſque debitum fuerit levatum per rationabile pre- 

rium & extentum, & fi ejiciatur de illo tenemento, habeat recuperare per breve 

© woe diſſeiſine, & poſtea per breve de rediſſeiſma, ſi neceſſe fuerit. _ | 
When a Perſon has Judgment in an Action of Debt, or any other 2 I»p. 39). 
Action in which he has Damages, and he chuſes to take out Execution Res, 299: - 


I = : e : „ Co. Lit 189. 6. 
by Elegit, the Entry is, Quod Elegit ſibi executionem fieri de omnibus catal- e | 


bs & meazetate terre, and from this Election either to have a Heri facias 
or Capras ad ſatisfacieudum, or this Writ, it is called an Elegit, the Form 


of which being firſt given by this Statute (for as has been before obſer- 
ved, there was no. Execution againſt the Lands of a Debtor at Common 
Law) is Ac cum idem J. S. juxta Statutum inde editum elegerit ſibi liberar} 
boo pr dict'ꝰ 20 libris ommia catalla & medietatem terre ipſius J. D. 


But tho' by this Statute the Lands of the Debtor are made liable, as 2 Inf. 395. 


Vell as his Perſonal Eſtate; yet if the Creditor takes out an Elegit, and 


it appcars to the Sheriff, that there are Goods and Chattels ( ſufficient 6 But an 
of the Dehtor's, to fatisfy the Debt, he ought not to extend the Lands. Ele exe- 
| ; cute upon 


Goods only, is not a Fieri facias, for a Fieri facias is executed by Sale by the Sheriff; but the Le- 


et by the Appraiſement of the Goods by a Jury, and Delivery to the Party. 1 Sid. 184. 1 Lev. 92» 
I Reb. 105, 261, 465, 556, 692, b „„ | 1 


„pon this Writ the Sheriff is to impanel a (c) Jury, who are to make ( That it 

| Inquiry of all the Goods and Chattels of the Debtor, and to appraiſe the cannot be 
ame, and alſo to inquire as to his Lands and Tenements; and upon ſuch done by the 

Inquiſition the Sheriff is to deliver all the Goods and Chattels (except the Sheriff with- 


| Liſts of the Plow) and a Moiety of the Lands to the Party, and muſt a: for 


lich the Flegit iſſued. the Statute: 
1 5 | | 5 . are fer ratio- 
pe frat! um Eg extentum, which muſt be found ſuch by the Oaths of twelve Men, is laid down and 
J 1 all the Books which treat of this Matter, as 2 Ixſt. 396. Co. Lit. 389. b. Dyer 19%, 5 Co 
.. U. Fc. 


Vol. u. 4 U © When | 


dern his Writ, in order to record ſuch Inquiſition in that Court out of the Words of 


5 . 3 
1 | [ Execution. 


; When ſhe Jury have found the Seifin and Value of the Land, the Se. 
RES 533 riff, and not the Jury, is to ſet out and deliver a Moiety thereof to the 
Matterſock. Plaintiff, by (a) Metes and Bounds, 


S; ſolved, | | , = | - 
ad chat all the Precedents were ſo. (a) If upon an Elegit the Sheriff delivercth a Moiety of 1 


Houſe without Metes and Bounds, ſuch Return is ill, and ſhall be quaſhed for Incertainty. Cut, 
453. per Holt Ch. Jult, | 


— 


1 Lev. 160. If the Sheriff, on an Inquiſition upon an Elegit, returns the Defendiy 
per Curiam, to have twenty Acres in Dale, and twenty Acres in Sale, and deliyen 


4 the twenty Acres in Sale, for the Moiety of the Whole, all is void, ſe 


, but die he ought to deliver a Moiety of the twenty Acres in each Vill, and u : 


- Sid 239. might be avoided in Evidence in Ejectment brought for the Lands, 
C-. Elix. 482. If A. and B. recover ſeverally againſt C. and A. ſues out Executin 
Huyt and Co- and has a Moiety of C.'s Land delivered to him on. an Eleg#t, and th 
PO. B. ſues out an Flegit, he can only have a Moiety of the Lands uh 
remained with C. after the firſt Extent, and not the Whole delivered 9 
a 1 „ ns 
Hard. 23, . But if A. acknowledyes two Judgments to B. and in the ſame Term he 
the Attor- takes out two Elegits, on the one he may have a Moiety of 4.'s Lang 
= N delivered to him, and on the other the other Moiety, and is not reſtian. 
c .d to a Moiety of a Moiety, for in Judgment of Law the whole Tem 
is but one Day. | : FS fo 
Co. Elis. 584. If upon an Inqueſt taken upon an Elegit, the Jury find that the Party 
3 and vas poſſeſſed of a Term, which commenced the 2 & 3 Ph. & Mar. vhen 
NN . 8. C. in Truth it commenced the 3 & 4 Ph. & Mar. and the Sheriff ſell; the 
| Term according to the Value found by the Jury, the Execution is yoid, 
for the Sheriff has only Authority to ſell or extend ſuch Things as ar 
found to be the Parties; but in this Caſe the Inqueſt finding one Thing, 
and the Sheriff ſelling another, the Inqueſt does not warrant the Sale 
Cr. Elz. 584. But if the Inqueſt had found, that he was poſſeſſed of ſuch Land for 
LIerm of divers Years adbuc Vent. which they had appraiſed at fo much, 
without ſhewing the certain Beginning or Determination thereof, it had 
been well enough; for they ſhall not be compelled to find a Certainty, 
not having Means to be informed thereof | 
2 Inſt. 395. Upon an Elegit the Sheriff may either extend a 'Term for Years, that 
S Co, 171 is, may deliver a Moiety thereof to the Plaintiff as Part of the Land: 
Dal. ob. 137: and Tenements of the Defendants, or may ſell it abſolutely as Part of 
| his Perſonal Eſtate. TE | = 
hor 32. Alſo it ſeems that a (Y) Rent-charge may be extended on an Elrg!t 
pl. 10g. for the Word Land, which is made ſubject to the Execution, include 
65 2 805 (c) all Hereditaments extendable, and in this Cafe the Party ma} 
DO I diſtrain and avow for the Rent, though the Tenant never attorned ; fot 
delivered on the Law creating his Eſtate gives him all Means neceſſary for the Enjoj- 
an Fleeit, 8s ment of it. 1 wy 07. | 
Liberum Te- | . | 
nementum. Cro. Elix. 656. (e) But the Office of Filazer cannot be extended, for a Man ſhall not hare 
dee of that which he cannot aſſign, tho' he may have of this an Aſſiſe, t de libero Terements 
yer 7. pl. 10. 5 5 | 


Hob. 4). Lands in Antient Demeſne upon an Elegit may, by the Sheriff, be 
4 Hit. 270. delivered in Execution, becauſe the Title of the Land is not direct put 


2 Inſt 397. in Plea in the King's Court. 
Poor 211. | | | 
7. 351. 1 Brownl. 234. 


3 9 But the Statute of /m. 2. which gives the Elegit, extends not (0 
Co. Cop. 149. Copyhold Lands, for then the Lord would have a Tenant brought i 
upon him without his Admittance or Conſent. | 


1 3. Ol 


r 


„„ . 


. 
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. Lord Coke (b) obſerves, from the Words of the Writ, quod Fieri facias de 
bonis & catallis, Ec. but on the Levari facias the Sheriff was commanded 


—_— . — 


— 


A . 


z. Ok the Capias ad Satisfaciendum. 


This Writ lay only at Common Lau, in Caſe of the King, who by his 
Prerogative might have Execution of the Body, Goods and Lands of | 
his Debtor; but by the Statute of (a) Marlbridge, cap. 23. it is enacted, (a) EnaQed 
that if Bailiffs, who ought to make Account to their Lords, do withdraw 52 H. 3. 
themſelves, and have no Lands nor Tenements whereby they may be di- be 885 
ſtrained; then they ſhall be attached by their Bodies, o that the Sheriff ny REP 
in whoſe Bailiwick they be found, ſhall cauſe them to come to make their that hab, 
Account; and by the 25 E. 1. cap. 17. it is accorded, that ſuch Proceſs Statutes in- 
ſhall be made in a Writ of Debt and Detinue of Chattels, and taking of cpm the 
Beaſts by Writ of Capias, and by Proceſs of Exigent by the Sheriff's Re- did 3 4 ang 
turn, as is uſed in a Writ of Account. : fore lie in 

7 5 ES 8 | | if 8 
vide 3 Co. 11, 12. Co. Lit. 289. 2 Inſt. 394. Godb. 290. 2 Leon. 8 3. 2 Bulſt. 63. 1 15 . 


On this Writ the Sheriff cannot take Bail, nor can he return, that the 1 Rol. Abr. 


Party was reſcued, for he may take the Poſſe Comitatus; and therefore if 994 


he returns, that the Party was reſcued, an Action lies againſt him for . C. 240. 


the Eſcape, or a new Capias againit the Party, for an ineffectual Execu- Es Th 


tion is as none. | 


4. Of the Fieri facias and Levari facias. 


The Fieri facias and Levari facias are judicial Writs which lay at the 


E - Common Law. 'The Fieri facias, on which the Goods and Chattels of 
the Debtor only could be taken in Execution, took its Name, as my 


(5) Co. Lit. 
290. h. 


1 quod de (c) terris & catallis ipfius A. Levari faciat, Ec. . 1 oo 11. . 

. 5 | | | (c) Bur the 

Sheriff cannot, by Force hereof, meddle with the Debtor's Lands, ſo as to ſell or deliver them to the 
hat Credi or in Satisfaction of the Debt, but may collect the Debt out of the Profits of the Land, as the 
nds Corn or Graſs growing thereon, or out of the Rents payable to the Debtor. Godb. 290. Plot. 441. 4. 
TY Finch 191, Comb, 470. 8 vide 2 Inſt. 453. what ſhall be counted the Iſſues of the Land. 5 1 


The Sheriff, on theſe Writs, cannot deliver a Furnace annex'd to a 2 H. 7. 13. 


E Freeliold in Execution, tho the Writ gives the Sheriff Authority to levy 1 3 Es 
the Debt upon the Goods and Chattels of the Debtor ; and this is indeed“ ©” 

2 Chattel; yet they do not give the Sheriff any Authority to break or 

diſunite any Thing from the Freehold, which he cannot do unleſs parti- 

cularly impowered by Writ. | 


Nor has the Sheriff, by Force hereof, any Authority to ſell an Eſtate 


for (4) Life, which being a Freehold can no more be affected by theſe Dalt. Sb. 145. 


Writs, than any other Eſtate of Inheritance; but he may diſpoſe of FRY Pur in 
0 Leaſes for Years, which are but Chattels, be they of ever ſo long a Cob. 391. 
Continuance. | | it is ſaid to 


have been 


q Fired. that ſince the Statnte 29 Car. 2. an Eſtate pur auter Vie may be fold by the Sheriff on « 
Ver facias, (e) But if the Sheriff on a Heri facias ſells a Leaſe or Term of a Houſe, he cannot turn 


1 bes out of Poſſeſſion, but the Vendee, in ſuch Caſe, muſt bring his Eje&ment. 2 Show, Rep. 8 5. 
ar, ; 


Alſo on theſe Writs the whole Perſonal Eſtate is liable to Execution, 3 Ce. 12. 


except wearing Apparel; but it hath been (F) held, that if the Party J) C 


356. fer Hols 


| th two Gowns, that the Sheriff may ſell one of them, Ch. Juſt. 


But 
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Xeilw. 119, But the abſolute Property of thoſe Goods muſt be in the Debtor, and 
3 therefore, if the Sheriff takes the Goods of a Stranger, tho' the Plaintif 
775 bo aſſures him they are the Defendant's, he is a Treſpaſſer; for he is obj. 

ged, at his Peril, to take Notice whole the Goods are, and for that Pur. 


' poſe may impanel a Jury to inquire in whom the Property of the Goods | 


(a) Dalt. She- is veſted ; and this it is (a) ſaid ſhall excuſe him in an Action of 
r;f 146. 'Trelpals. | | 3 
Bro. Tit. Nor can the Sheriff take in Execution Goods pawned or gaged fy 


eb 4 Debt, nor Goods demiſed or letten for Years, nor Goods diſtrained. 
yer 67. b. in | | 


Marg. 


Cro Eliz. 431, In Treſpaſs the Sheriff juſtified, that by Virtue of (5) a Heri facing 
Hill. 37 Eliz. out of the Exchequer for the Queen's Debt, he took the Plaintiff*s Beaſt, 


2 Rel. Abr. being leraut and conchant upon the Land of the Debtor, and fold then 


159. S. C. 


(hut the for the Queen's Debt; and adjudged that it was not lawful, for they 
Cattle of a were not to be ſold as the Goods of the Debtor, (c) but they might hate 


Stranger be- been diſtrained for the Queen's Debt. 
ing levant | 


and couchant upon the Land of a Perſon outlawed, may be taken by Virtue of a Levari facias for the 


| King ; for this Writ commands the Sheriff to levy this Duty out of the Iſſues and Profits of the Land, 


and theſe Cattle being levant and couchant, are Iſſues; and were it otherwiſe, it would be in the 
Power of the Party, by apiſting his Lands, to defeat the King of the Benefit of the Outlavry; hut 


for this vide 1 Salk, 395. Skin. 618. Comb. 469. Raym. 17. Hard. 101. (c) That as to this Point itnuft 


be a Miſtake of the Printer; for that the Beaſts may be taken, and not ſold, is a Contradiftion, 
Skin. 619. — But as to the principal Point, the Caſe is good Law, being on a Feri facias, which 


gives the Sheriff Power to diſpoſe of the Goods and Chattels of the Debtor only. Comb. 470, 


Upon a Heri ſacias the Sheriff cannot deliver the Defendant's C || 


(4) Cro. El. to the (d) Plaintiff in Satisfaction of his Debt; nor ought he to deliver 


a hea them to the (e) Defendant againſt whom Execution is; but the G«uc 


adjudged, are to be (F) ſold, and in (g) Strictneſs the Money is to be brought into 
1 539. Court. 5 e 18 ER 


(e) 2 Vent. 95. ()) Therefore if the Sheriff on a Heri facias levies the Goods, and pays the Plaintiff 
with his own proper Money; yet he cannot keep the Goods to his own Ute, for the Authority by 
which he acted was to ſell the Goods. Noy 107. Waller and Weedale adjudged, 1 Lute. 589. S. C. cited, 
(e) Bur if the Sheriff pays the Money to the Party, it is good, and the Court will allow of ſuch Re- 
turn, becauſe the Plaintiff is thereby ſatisfied, although the Writ run, Ita quod habeat coram polis 
2 Show. $7. But this is only by the Permiſſion of the Court, and not by Force of the Lay. 3 Lei. 
205-4. | | | 


Fenk 478. But it hath been holden, that upon a Fieri facias Goods may be ſold 
and vids to the Plaintiff, who ſues out the Writ, tho' not actually delivered to 
Carth. 419. him. | | N ; | 

wherc it 18 3 | . | | 

Kg to be the Practice, to make a Bill of Sale of the Debtor's Goods to the Plaintiff, & vii 
2 Vent. 95. | ES „„ 


3 If the Defendant dies after the Execution awarded, and before it be 
* 188. ſerved, yet it may be ſerved upon his Goods in the Hands of his Exect- 
8. P. adjudg- tor or Adminiſtrator; () for by the Execution awarded the Goods ate 


85 5 bound, and the Sheriff need not take Notice of his Death. 
) That this 1 | I © | | | 
was clearly ſo before the 29 Car. 2. before which Statute the Goods were bound from the Tee of 
the Writ ; but by this Statute they are bound only from the Time of Delivery of the Writ to the 
Sheriff; but even fince the Statute, the Execution ſeems good in this Caſe, for the Statute was mac 
for the Benefit of Strangers, who might have a Title to the Goods between the Tefe of the WII ot 
Execution and Time of the Delivery thereof to the Sheriff, and not for the Benefit of the Party, ® 
his Executors or Adminiſtrators. Vide Comb. 3 3. 2 Vent. 218. 1 Salk. 322. | 


1 Fa. 522. So if the Plaintiff dies, the Execution does not abate, and the Sherif 
per Cir. may, notwithſtanding, procced in it, becauſe the Sheriff has nothing 
more to do with the Plaintiff; for the Writ commands him to levy ® 
bring the Money into Court, which the Plaintiff's Death does no Way 


hinder; beſides, an Exccution is an intire Thing, and cannot be ſuper: 


ſeded after it is begun. . 
I | Y 


Real Actions, where the Freehold was recovered; the laſt is founded on 
the () Ejectione firmæ, in which the Party is to be reſtored to the Poſ- Perk. 42. 
fe ſſion of his Term of which he was ouſted; the Seiſin or Poſſeſſion on () But 
© theſe Writs is uſually performed by the Sheriff, by delivering the Party stat 


| take the Bod 


* ——_— ll 6 
. * * 


Execution. 353 


5. Ok the Habere facias Seiſinam and Poſſeſſionem. 


The Habere facias Seiſinam and Poſſeſſionem are judicial Writs, which Bro. Seiſin 7, 


; TY . 
(4) he for the Seiſin and Poſſeſſion of Lands and Tenements, the firſt in Date. Sheriff 


254-5: 


the Writ de- 


w bo recovers, a Twig, Bough, Clod, Oc. of the Land; or if it be of mands Land, 
an Houſe, by the Delivery of the Ring of the Door, Ec. Rent, or o- 


ther Things 


in certain, the Demandant, after Judgment, may enter or diſtrain before any Seiſin delivered to 
bim by the Sheriff, upon a Writ of Habere facias Seiſinam. Co. Lit. 34. b. (b) For the Recovery of the 
Poſſeſſion in Eje & ment, vide Tit. Eject ment. | 


ro a Writ of Habere facias Seiſinam the Sheriff cannot return, that an- 6 Co. 52. 4. 


; other is Tenant of the Land by Right, for of this there can be no Ifſue 
taken between them, and the Sheriff has nothing to do, but to execute 
the King's Writ. „ | 


A Man recovers ſeveral Houſes in an Aſſiſe, and after the Tenant re- 1 Rol. Abr. 


- verſes the Judgment in a Writ of Error, and a Writ iſſues thereupon to 663. 

the Sheriff, to put him in Poſſeſſion of thoſe Houſes; in this Caſe, tho? 
the Tertenants are Strangers to the Recovery, and therefore ought not to 

© be ouſted without a Scire facias; yet if the Sheriff executes the Writ, 
and ſo puts them out of Poſſeſſion by Virtue of it, he is no Diſſeiſor; 
for he acts under the Authority of the Court, which he is ſworn to Ts. | 
| under the Penalty of being fined, if he does not. | 


The ſame Law in all Caſes where Execution is of a Judgment wherein 1 Fel Ale 


the Demand is made of a Thing certain; but if an Execution is to be 664. 
executed, without mentioning any Thing in particular, there the Sheriff, % and 
dt his Peril, ought to make Execution of the Thing in Demand, other- "Ow. 

© wiſe he 35 be a Diſſeiſor, for he is obliged to take Notice of the Thing 
in Demand. . i | 4 


* 


8 


C) There the Party ſhall be concluded by 
the Election of one of them, and what fur- 
ther Remedy he has when he has not recet- 

ved intire Satisfaction on his firſt Writ, 
and this either againſt the Party oꝛ Sheriff. 


HEN the Plaintiff has Judgment, he has it in his Election to: Rel. Al. 
A ſue out what Kind of Execution he pleaſes ; but he cannot regu- 475. 
ar) take out two different Executions on the ſame Judgment, nor a ſe- /. 0. 


* 


1 ON of the ſame Nature, unleſs upon Failure of Satisfaction on the. . 395 


rſt, 


Therefore if the Plaintiff, upon a Judgment or () Recognizance at py. Eteoit.1 5. 

ommon Law, ſues out an Elegit, he can have no Capias ad Satisfacien- 1 ol. Abr. 
99G, 

£20k 3. 37: 2 Bulſt. 97, 5 Co. $7. Cro. Fac. 338. 6 Co. 46. Godb. 18 1. 1 Lev. 92. Comb. 232. (b) But 

_ ypeorng Merchant, Staple, and Recognizances in Nature of Statutes Staple, bo'h Body, Goods 

WB ands, being all Jiable by the ſeveral Acts of Parliament that create theſe Securities, the Conn- 

may take all at once, or different Times; ſo that if he extends the Lands firſt, he may afterwards 

ye Hob. 60. 2 Rol. Abr. 475. | 
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dum afterwards to take the Body, becauſe he hath determined his Choc 
by that Writ to the Goods and Chattels, and a Moiety of the Land. 
and tho' he takes but an Acre of Land in Execution, yet it is held 2% 
tisfaction of the Debt, be it never ſo great, becauſe in Time it may com 


out of it. | : BS 
ob. 2. But tho? the Plaintiff cannot take out a ſecond Elegit after the Firſt ; 
Cro. Fac 339. returned, executed, and filed; yet if upon the firſt the Sheriff retuy 
N85 111111, the Plaintiff may {ue out a Second. ] 


11 So where in Debt on a Judgment of 2000. the Defendant pleaded, 
Glateck and that the Plaintiff had ſued three ſeveral Elegits on the ſaid Judgment i, 


Morean ad- to ſeveral Counties, on one of which the Sheriff returned, that he had. 
judged, 


re vied of the Defendant's Goods 500 J. and on Demurrer it was adjudge, 
1 Keb. 105, | 


16746 4 , That this Hlegit being executed on the Goods of the Party only, te 
556,6 2. S. C. Plaintiff was not precluded by his Election thereof from any Beneft k 
i Sid. 184. had at the Common Law, by any nice Conſtruction of the Statute a 
S. C. and Weſt. 2. which intended to give a farther Remedy than there wy A 
2 Common Law, and that the Action well lay. 24ly, That if, as objete, 
but there any Lands were extended on the other two Hlegits which were not u. 


ſaid, that turned, the Defendant ought to have ſhewed it in pleading. 
the Court | | | | | ; 


was divided, whether the Plaintiff could take out any new Execution. — But it is held by mylar 
Hobart, that if upon an Elegit, the Execution be on the Goods only, without any Lands, and the 
appear not to be ſufficient, that the Party may have a Capias, for it is in Effect but a Fieri facias, tho 
the Word be Elegit. Hob. 58. 5 | 1 | | . 5 


Hob. 52, &c. It was formerly held, that if a Perſon taken on a Capias ad Std. 
ek ciendum died in Execution, that the Plaintiff had no further Remedy, be. 
Tho: J 156, cauſe he determined his Choice by this Kind of Execution, which 


145« affecting a Man's Liberty is eſteemed the higheſt 'and moſt rigid inthe 
1 Hol. Abr. Law. | e HS | 


FP; But now by the 21 Fac. 1. cap. 24. reciting, “ That foraſmuch as 
daily Experience doth manifeſt, that divers Perſons of Sufficiency in 
Real and Perſonal Eſtate, minding to deceive others of their juſt 
Debt, for which they ſtood charged in Execution, have obſtinately 
and wilfully choſen rather to live and die in Priſon, than to make any 
Satisfaction according to their Abilities; to prevent which Deceit, and 
ce for the Avoiding ſuch Doubts and Queſtions hereafter, be it declared, 
< explained and enacted by the King's moſt excellent Majeſty, the Lords 
« Spiritual and Temporal, and the Commons in this preſent Parliament 
cc afſembled, and by the Authority of the ſame, that from and after the 
“ End of this prefent Seſſion of Parliament, the Party or Parties at 
% whoſe Suit, or to whom any Perfon ſhall ſtand charged in Execution 
& for any Debt or Damage recovered, his or their Executors or Admini- 
e ſtrators, may, after the Death of the Perſon ſo charged, and dying i 

Execution, lawfully ſue forth and have new Execution againft the 

“ Lands and Tenements, Goods and Chattels, or any of them, of tbe 


cc 
cc 
cc 
cc 

cc 


< Perſon ſo deceaſed, in ſuch Manner and Form, to all Intents and Put- 


< poſes, as he or they, or any of them might have had by the Lai 


c and Statutes, of this Realm, if ſuch Perſon ſo deceaſed had never been 
CC | 


taken or charged in Execution. 


„ Provided, that this Act ſhall not extend to give Liberty to any Pet- 
ſon or Perſons, their Executors or Adminiſtrators, at whoſe Suit ot 
Suits any ſuch Party ſhall be in Execution, and die in Execution, t 
have or take any new Execution againſt any the Lands, Tenements 
<« or Hereditaments of ſuch Party dying in Execution, which ſhall at a) 
Time after the ſaid Judgment or Judgments be by him ſold bona fie, 
for the Payment of any his Creditors, and the Money which ſhall be 
paid for the Lands ſo ſold, either paid, or ſecured to be paid to any ol 
his Creditors, with their Privity and Conſent, in Diſcharge of his et 
their due Debts, or ſome Part thereof,” Fs | 


cc 
Cc 
ce 


cc 
CC 
CC 
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E If A. has Judgment againſt B. and he takes out a Capias ad Satisfacien- Telv. 52. Wood 
dun, directed to the Sheriff of Middle ſen, who directs his Precept to the and Herburn 

> Bailiff of the Liberty of the Dutchy ad cap. B. ad reſpond. A. inſtead of 9 

ad Satisfaciend. and thereupon the Sheriff returns Cœp Corpus. ſecundum 

exigentiam brevis, tho by this Return the Sheriff makes himſelf liable 

to the Debt, by not purſuing his Authority; yet A. may take out a 

new Writ of Execution againſt B. for he never was in Cuſtody by Virtue 

of the Capias ad Satisfaciendum. | 

Y 050 if a Party taken on a Capras ad Satisfaciendum eſcapes, or is reſcued, gn. Car. 40 
tdo' the Sheriff is hereby liable, becauſe he ought to have taken the Poſſe 455. 

” Cmitatus, yet the Plaintiff may take out any new Execution, and ſhall 1 Vent. 4. but 

not be compelled to take his Remedy againſt the Sheriff, who may be fer tue <id- 
* gead or inſolvent. | e Te 


318. 


take out a new Execution; but as ſuch new Execution muſt be grounded Ociar and 


Money had been levied, it need not be returned, for no further Proceſs 
= was neceſſary. | 


Cro. Eli», 
208-9. 


a Lev. 203. 2 Fon. 97. 2 Mod. 214. Tayler and Baker. — 2 Show. 139 140. S. P. adjudged, — Secus if 


a Bond from 


5 ES | the the Party, 
efendant cannot avoid the Execution, and he would therefore be in a this is a good 


ery bad Condition if he was to be charged the ſecond Time; and if the Execution, 
Sheriff dies after the Goods are taken in Execution, his Executars are lia- and dhe, She- 


. 


"3p IH: ; * 25 We * rift ſhall an- 
T le to the Plaintiff, for they have quid pro 90, and *tis in Natute of ſwer * 
Contract raiſed by Law. - SET 1 Money. 


5 Pe WW | 1 Keb. 551. 

But if there be an Execution againſt F. S. and he brings 90 J. Part of the r 
= Faw Sheriff, who refuſed to take it, ſaying the Plaintiff in the Action woul4 nor accept it, and 
N e F. S. deſires the Sheriff to keep the Money till the Plaintiff come to Town ; if in this Cale 
I e Sheriff is robbed, J. S. muſt pay the Money over again. 2 Show. 172-3, vide Tit. Bailment, 


5 
10 
Sa 


+ 


As therefore the Defendant in theſe Caſes is diſcharged as to the Plain- Tb. 206. 
uff, bence it ſeems to be clearly agreed, that the Plaintiff may maintain 4 4%. 424+ 
en Action o Debt againſt the Sheriff; for tho? there is no actual Con- I OG 795 
tract between the Sheriff and the Creditor, yet the Levying the Money 
Freates a Contract in Law, which lays a Lien on the Sheriff; for other- 

Wile the Party would be without Remedy. 


I loney levied on a Fieri facias, as Money received to the Plaintiff's Uſe, 281. S. P. 
No before the Return of the Writ ; for if the Sheriff were permitted to 

ave off the Action by his Delay, in not returning his Writ, it would 
1 2 bim to take Advantage of his own W rong. 

oh ath been held, that ſuch Action is not within the Statute of Li- 2 
£55008; for tho? it be not a Matter of Record till the Writ be return- Cochran and 
u; yet it is founded upon a Record, and hath a ſtrong Relation to it. ee 


; | | | 2 Mod. 212. 
7 *0judped by three Judges againſt Scroggs Juſt. becauſe the Action was brought againſt the Defen- 
F n vs Officer, who ated by Virtue of an Execution; and who having done a Wrong, the Platz- 
a taken a proper Remedy. | 
And 


Alſo it hath been held, that an Action lies againſt an Under- Sheriff for 2 Show. 94 | 
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And as the Law ſubjects the Sheriff to an Action in thoſe Caſes; ſo it 
r phe (a) veſts ſuch a Property in him in the Goods taken by him in Execy. 


bra ha ö / : 2 
Fe 2 tion, that if they are taken out of his Poſſeſſion, he may maintain Treſ. 


adjudged. paſs or Trover againſt the Wrong-doer, at his Election. 

(a) But if the 5 | 8 | 

Sheriff returns »wlla bona, and there is a Recovery againſt him for his falſe Return, that veſts 30 
Property of the Goods in him, but they remain in the Party, and are liable to any ſubſequent Exe. 
cution for his Debt. 2 Vern. 238-9. — Where the Sheriff pleaded, that he levied Goods to the Value 
of 161. and they were reſcucd out of his Hands, and held an ill Plea on Demurrer. 2 Saund. 343-4, 


— 


Carth. 419, If A. and B. have two ſeveral Judgments againſt C. and they take out 
pro. ge" two Writs of Heri facias, which are both delivered to the Sheriff on the 
fuch & ap fame Day, and the Sheriff executes that which was laſt delivered, i 
Vicecom. Lon- bearing Teſte before the other; and afterwards apprehending that he 
don. - ought to have executed that which was firſt delivered, he takes the ſame 
& 8 * 320. Goods and delivers them in Execution on the firſt Writ; this ſecond Ex- 
9 5 ecution is void; for tho* the Sheriff ought to have executed the Writ 
that was firſt delivered, yet having executed the laſt firſt, the Vendee 
ſhall keep the Goods, and the Party muſt ſeek his Remedy againſt the 
Sheriff; and the Reaſon hereof is, for the Quiet of Purchaſers under 
Sheriffs upon Executions; for otherwiſe it would be dangerous to mate 
ſuch Purchaſes of Sheriffs, which might make Writs of Execution of no IM © 
C %%% ĩͤ we „ 
Carib. 426, So where a Writ of Heri facias is delivered to the Sheriff to day, and 
per Cur. another to morrow, and the Sheriff executes the laſt. firſt, by making 
Sale of the Goods, ſuch Sale will ſtand good, and the Vendee ſhall hold 
the Goods againſt him who firſt delivered the Writ to the Sheriff; and 

his Remedy is only by Action againſt the Sheriff. N 


* 
Tn 8 8 A. FA - 1 4 PRI 1 N 
F 283 5 188 N ; l ; p - , * * * : 


Aa. 


(E) Of the Authozity of the Court ont of 
which the Execution is to iſſue; and therein 
of the Manner of Executing a Judgment, 
where the Recozd has been removed fron! 
an Inkerioꝛ to a Superioꝛ Court. 


band 


Cro, Car. 34. n muſt be executed in ſuch Courts in which they are gie, 
and by ſuch Proceſs and Means, as the Law allows, and is agreeable 
to the eſtabliſhed Practice of thoſe Courts; and therefore, in caſe an . 
(0) For this ferior Juriſdiction refuſes to execute a Judgment, a (5 Writ” of ji 
vide F. N. B. 4 | 3 1 8 Hi h . 4 „ "To's 3 4 1 t an 
434. caione Fudicii lies, whic if they diſobey, the Superior Courts gran 
1 Attachment. FV 
If a Man recovers in a Court- Baron, they have not Power to make 
& H.6.:17%.'$; - £ . R ' 9 "7 i 
22 A. 72. Execution to the Plaintiff of the Goods of the Defendant ; but they m 
1 2 1224 diſtrain him, and retain the Diſtreſs till Satisfaction. 
343. S. G. WL | 


; | ' 5 : F 85 | 3 433 2 
Bro. Court- Baron S. C. but a Quere made, for tis uſual for the Suitors aſſigned by the Steward 10 g 
the Sums, and then to award a Levari facias. — By 1 Brownl, $1. upon a Levari out of a Court - Bat ] 


Goods cannor be ſold without a Cuſtom to ſell, &*c. & Noy 17, 20. 


| al | g 4 , ; 3 a 8 25 , : | ; 5 r 
2 Lev. 81. But it hath been held, that Execution may be in a Hundred Court j 
Doe and Par-. Levari facias, and that where the Books ſpeak of a Diſftringas, they I 


7 ter. 


2 Keb. 117, 126. S. C. — It is held, that tho' the Proceſs of an Hundred-Courrt is a Difiringas, ti 
Levari may be good by Cuſtom. Comb. 124. 1 Show. 47. Carth. 54. — And in 3 Lev. 203. it 
that the Precept may ifſue from the Sheritf, tho' the Suitors are Judges. - * 
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Execution. 357 
be intended of a Levari, for a Diſtreſs infinite would be endleſs in an | 
Execution. 


If judgment is given in Debt in C. B. and the Record removed in 
„ R. by Writ of Error, and Judgment affirmed (be it after Scire facias, 
and Appearance upon it, and Errors aſſigned, or otherwiſe) and Execu- 
tion awareed by Cap/as, the Capias ought to be ſpecial, reciting, that 

ade ment was in C B. and removed in B. R. by Error, Sc. for other- 
"iſe che Luce conviteus i in the Capias ſhall be intended of a Conviction 
in B. R. and this was {aid by the Clerks to be their Courſe; wherefore a 


Sies ſedeas WAS awarded of the Execution d erronice emanavit, the Writ 


not being returned. . 

If a Wrir of Error be brought of Judgment in B. R. in Ireland here, 
and the Judgment is affirmed, the Method is to have a Writ, reciting all 
the Proceedings here in Eygland, directed to the Judges of the King's 
Bench in Ireland, requiring them to iſſue Proceſs of Execution; and by 
this mandatory Writ the Cauſe is reſtored to that Court; but no Writ of 
Execution of ſuch a Judgment can iſſue here. | 


(F) Who are infitled to, and may ſne ont 
— Execution. 
O Perſon is intitled to, or can ſue out Execution, who is not privy 
to the Judgment, or intitled to the Thing recovered, as Heir, 
Executor, or Adminiſtrator to him who has Judgment. 

But if an Adminiſtrator, durante minori &tate of an Executor, recovers 
in Debt, and before Execution the Executor comes of Age, he ſhall have 
a Hire facias on this Judgment for carrying on the Suit in Right of the 
Executor, made the Executor privy thereto. 1 8 

So if J. S. makes A. Executor, upon Condition, that if A. does ſuch 


an Act, that the Executorſhip ſhall ceaſe, and that then B. ſhall be Exc- 
= cutor; if A. recovers in Debt, and then does the Act, B. ſhall take out 
Execution. 


If a Feme, Executrix to 7. F. marries, and her Husband and ſhe 


3 bring an Action of Debt on Obligation, as Executrix to J. S. and have 
Judgment, and the Wife dies; in this Caſe the Husband, tho' Privy to 
the Judgment, ſhall not ſue out Execution, for he is not intitled to the 


Thing recovered, but the ſame belongs to the ſucceeding Repreſentative 


So where A. ſued as Adminiſtrator to J. S. on an Obligation entered 


into by the Defendant to the Inteſtate, and had Judgment, and after— 
uards the Letters of Adminiſtration were repealed; tho' A. was privy to 
its Judgment, and took out Execution thereupon, yet the Court grant- 
ed a Super/edeas thereof, and held, that the Adminiſtration being revo- 
ked, the ſuing out Execution afterwards was void; for the Adminiſtrator 


had no Intereſt or Authority, but as a miniſterial Officer to the Ordinary. 


| and Dovis, for if he were permitted to ſue out Execution, he would, notwithſtanding, 1 
| the Action of the rightful Adminiſtrator, which would create a Circuity of Action, which the Law 


| | adhors, 


1 Vent. 274. 
3 Keb. $22. 
S. C. Sir M. 
liam Buckucl 


and Sellwood. 


1 Salk. 321. 

Coot and 
ynch. | 

5 Mod. 421, 

8. Go | 


1 Rol. Abr. 
889. 


1 Rol. Abr. 
888-9. 
Margaret 
Wright's Caſc 
adjudged. 

1 Nol. Abr. 
89. Walwin 
and Herbert, 
by three 
Judges a— 
ga inſt one. 


1 Rol. Abr. 
889. Beamont 
and Long ad- 
judged. 
Cro. Car. 208, 
227,464. 8.C. 


Telv. 83. 
Barnehur ſt 
and Sir 
Charles Yel- 
Verton. 

2 Saund. 
148-9. S. P. 
adjudged be- 
tween Turner 


be ſubje& to 


Alſo it was formerly held, that if an Adminiſtrator had Judgment in Cys, Fac. 4. 


Right of his Inteſtate, and died before Execution, that the Adminiſtra- 


| | _ judged by three Judges aga inſt Garpdy Juſt, Yelv. $3-4- 
Yo-F =D | ror 


Yate and 
Gough, ad- 


S. P. per Cure 


Execution. 


tor de bonis non could not have a Scire faciàs, fo as to take out Execution 
on this Judgment, not being privy to the Record. 


1 Sid. 29. But where an Executor had Judgment, and ſved out an Filegit, but 
Harriſon and died Inteſtate before the Debt was levied ; yet it was held that the Ad. 
Bowden, miniſtrator de bonis non ſhould take Advantage thereof, and that the 5. 


3 Sa legit being ſued out, made it an Intereſt veſted, tho' it would have been 


otherwiſe if Execution had not been ſued out. 

| And now by the 17 Car. 2. cap. 8. par. 2. it is enacted, “ That where 
(a) For this ce any Judgment, after a (a) Verdict ſhall be had, by or in the Name 
w_— e « of any Executor or Adminiſtrator; in ſuch Caſe an Adminiſtrator 4, 
1 Salk 323. © bonis non may ſue forth a Scire facias, and take Execution upon ſuch 
where it is © Judgment. 1 | 

ſaid per Cu- | EN 3 FF 

riam to be Hut reaſonable, and within the Equity of this AQ, that an Adminiſtrator de bonis yy 
ſhould be permitted to perfe& an Execution begun by an Executor or Adminiſtrator, tho" the Judy. 
ment was by Default, Cc. | | | 


46 E. 3. 25. b. If a Man has Judgment for the Arrearages of Rent, and dies, his Exe. 
—_ _ cutor ſhall ſue out Execution, and not the Heir; for by the Recoyery 

itt becomes a Chattel veſted, to which the Executor is intitlet. 
So if the Demandant in a Writ of Couſenage, or (b) other real A0. 


195-455 tion, in which Land and Damages are recovered, has Judgment, and 


IE: 3. . | ee | | 1 | 
| 1 1 he. dies, the Heir ſhall take out Execution as to the Land, and the Executor 
889. as to the Damages. 3 = 
(5) So of a | 


Recovery in Waſte, the Heir ſhall have Execution of the Land, and the Executor of Damages, 
43 E. 3. 2. 1 Rol. Abr. 889. S. C. | e 5 | b 


48 E. 3. 12. b. If a Statute be entred into to Husband and Wife, and the Husband 


GR” dies, the Wife ſhall take out Execution. 


But for this So if Husband and Wife recover Lands and Damages, and the Hul- 
1 Kol. Abr. band dies, the Wife ſhall have Execution of the Damages, and not the 
342-399-599. Fxecutors of the Husband. | — 5 
Hob. 61. If there are two Executors who have Judgment, and the one prays a 
Capias, and the other a Heri facias, it is ſaid the Capias ſhall be awarded, 
as being belt for the Teftaror.- 7. | 
Oro. Fac. 159, If the Preſident of the College of Phyſicians brings an Action again 
rose, one for practiſing Phyſick in London without Licence, purſuant to thi 
„ Statute 14 H. 8. and has Judgment, and dies before Execution; the 
without Ar- Succeſſor, and not the Executor of him who recovered, ſhall ſue ou 
Zument. Execution; for this Action is given to the Preſident by an Act of Parlir 
ment, and the Proceedings, and Judgment thereupon obtained by hin, 
was in his Corporate Capacity; and therefore the Succeſſor, on wion 
the Law transfers the Duty, ſhall take out Execution. ns 


. T8” L 4 8 . = * 2 — 0 — 


(6) Ok the Perſons againſt whom Executidt 
may be {ſued out: And herein, 


1, Of ſuing out Execution where there are ſeveral 


Parties, 
1517.6, JF a Man has Judgment in an Aſſiſe againſt Three for Lands and Di 
Ein Abr. J mages, he cannot ſue Execution by Capias againſt one only, for 1 


Damages; but the Capias ought to be againſt all, for the Executict 
ought to enſue the Nature of the Original, 


4 | 80 
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Execution. 5 359 


— 


80 if a Man has Judgment in Debt againſt Two, he muſt take out , Nel. 4} 
> : T0 ol. Abr. 
joint Execution againſt both, and (a) cannot have a Capias againſt one, 888. Beverly 
and an Elegit againſt the other. and Beverly. 


* . | . | | For this vide 
Coo Elz. 573.4. 5 Co. 86-7. S. P. — But if they were ſeverally ſued on a joint Obligation, the Exc- 
ceution may be ſeveral. Hob. 59. Cro. Car. 75. | 


F But if a Man has Judgment for Damages againſt Two, and he ſucs 1 E. 3. 13. 
out a Scare facias againſt both; if one be returned ſummoned, and he 1 Rol. 4b. 
makes Default, and it be returned, that the other hath (4) nothing, the %. 1 7 


; ne bY So ifs 
Plaintiff may have Execution againſt him who made Default for the 6 Wife 


Whole, | | that one og 


. I 8 ; them 1: 
dcad, he ſhall have Execution for the Whole againſt the other. 1 E. 3. 13. b. 1 Bot, 407 890.8. L. 


So if Two become Bail for 7. $. and he is condemned, and there is 1 Rt. 4. 
judgment on Scire facias againſt the Bail, the Plaintiff may take out 888. D:>0» 


Execution againſt either of them, being ſeverally as well as Jointly ey 55 ts 


bound. | | | 1 vice Head of 
ö . 5 Bail. 

If there be Judgment in Debt againſt Two, and one dies, a Scire {a- R 28 
cias lies againſt the other alone, reciting the Death, and he cannot plead, Eaſar and 
that the Heir of him that is dead has Aſſets by Deſcent, and demand Smart. 
Judgment, if he ought to be charged alone; for at (c) Common Law, 1 Lev. 30.8. C. 
the Charge upon a Judgment being (4) Perſonal ſurvived, and the Sta- N 25 
tute of J en. 2. that gives the Hlegit, does not take away the Remedy (9's ad- 
of the Piintiff at che Common Law; and therefore the Party may take judged 
| out his Execution which way he pleaſes, for the Words of the Statute 7 E. 3. 13. 

are, Sit n Electione; but if he ſhould, after the Allowance of this Writ 1 pl. 37 
and Revival of the Judgment, take out an Elegit to charge the Land, ap vide 29.40. 
the Party may have Remedy by (e) Suggeſtion, or elſe by Audita Querela. pl. 37 
(0) For the Difference between a Real and Perſonal Execution, and that a Perſonal 1 will 
3 lurvive, tho' a real one will not, wide 3 Co. 14. Yelv. 209. Raym. 153. 2 Keb. 3. 331. 4 Mod. 315. 


3 Keb. 295. 1 Salk. 319, 320. 1 Show. 402. (e) For this vide F. N. B. 166. 44 E. 3. 10. 
. Ok ſuing out Execution againſt the Heir and Executoz, 


If there be Judgment againſt one who has Lands in Fee-ſimple, or if But for this 


ſuch a one acknowledges a Statute, and dies, and his Lands deſcend to _— {eg I 
3 a ; : : ; 5 6 4 a 7 68 , » I 
bis Heir, Execution may be taken out againſt the Heir, but his Body is 


3 | þ : Dyer 81. J. 62. | 

protected; for it would be moſt unreaſonable to ſubject the Heir to the . 1 

| Payment of his Anceſtor's Debts, any farther than to the Value of the 344. 5, 

Aſſets deſcended. _ 5 3 

1 Co. Lis. 103 
290. 


| »0 if there be Judgment againſt J. S. and he dies Inteſtate, or having por this vide 
— made his Executor, a Heri ſacias may be executed of his Goods in the Head of 
I | Fxecutors and 
| Admini ſtra- 
ters, & wide 1 Mod. 188. 2 Vent. 218. Shin. 257. 2 Show. 48 5. 1 Salk. 322. 


Hands of the Executor or Adminiſtrator. 


3. Of tuing out Execution againſt Inkants. 


eve By the Common Law, if Judgment be given againſt a Man for 0. Lit. 290. 4. 
bt or Damages, and the Defendant dies before Execution ſued, his 1 Rol. Abr. 
1 $A | 140. 
and Di Kr) But tho' upon a adzment in Debt, or upon a Statute or Recopnizance, there can be no pro- 
for tit cccaing againſt an Infant at Common Law during his Minority, yet there may in Chancery, and a 


queſtration may iſſue againſt his Lands. 2 Chan. Ca. 163-4. — That the Lands of one who enters in- 
02 Stacute Merchant, Staple, or Recognizance, are not extendible in the Hands of his Her, vide 
| fo Stat. Merch. 33. Co. Lit. 290. Moor, tl, 203 121. Dyer 239. Co. Ent. 12: 

| Heir 


Heir within Age is not liable to Execution during his Minority; but the 
Parol muſt demur in ſuch Caſe till he comes of Age. 

00. Lit. 290.4, And this Privilege of Infancy does not only protect the Infant, but a 
others who are affected by the Judgment; as if there be Father and two 
Daughters, and Judgment be given for Debt againſt the Father, who dies, 
one of the Daughters being within Age, Partition being made, the eldeſt 
ſnall not be charged alone, but ſhall have the Benefit of her Siſter's M. 

| nority, which puts a Stop to the Execution. | | 

co. Lit. 290. 4. So if the Conuſor of a Statute Merchant dies, and his Heir within Age 

Bro. Stat. endow his Mother, the Land in Dower ſhall not be extended during the 

 Merih.33 Minority of the Heir. 


4. Of ſuing out Execution againſt a Feme Covert, 


i Rot. br, If a Perſon recovers in Treſpaſs againſt Baron and Feme, Execution 
| $90. but for may be ſued out againſt the Feme after the Death of the Husband. 

this vide Tit. | N | | | 

Baron and Feme, and Cro. Car. 518, 526. 3 Keb. 205. 


39 H. 6.45 So if a Recovery be in an Aſſiſe againſt them upon a Diſſeiſin, Execu- 
1 tion ſhall be againſt the Feme after the Death of her Husband, as well 
349.8. % for the Damages as for the Principal. x 
46 E. z. 3. So if in a Quare Impedit, Damages be recovered againſt Baron and 
1 — 595 Feme to the Amount of two Vears, and the Husband dies, the Damages 
9, 8. C. may be recovered againſt the Wife. . 


5. Of ſuing out Execution againſt pꝛivileged Perſons, 
But for chis There can be no Execution taken out againſt a Member of Parliament 
vide Tit. Pri- ; es a = 
vile. during Privilege of Parliament. 
6 Co. 522 Alſo no Capias can Iſſue againſt a Peer; for even in the Caſe of a pri 
Hob. 61. vate Perſon at Common Law, the Body was not liable to a Man's Cre- 
Cro. Car. 295. ditors; and the Statute of E. 3. which ſubjects the Body, does not extend 
to Peers, becauſe of the Sacredneſs of their Perſons ; as alſo the Law fup- 
poſes, that Perſons thus diſtinguiſhed by the King, have wherewithal 
otherwiſe to ſatisfy their Creditors. „ | 5 


6. Ok ſuing out Execution againſt a Clerk, 02 one in 


2 Rol. Abr. If a Writ of Execution be taken out againſt a Clerk in Holy Ordet 
474+ „ on a Judgment obtained againſt him, or upon a Statute Staple or He, 
1 Rol. Abr. . . 8 5 ; 4 2 . oh 
891. cognizance in Nature of it, which he has entered into; and the Sher 
2 Inſt. 472. returns, that he is a Clerk, he ought to extend his Lay Fee and Chatte! 
Fenk. 20. or return that he hath neither; but if he returns, quod Clericus ſit bene 
ficiatns nullum habens Laicum Fecdum, ſed quod beneficiatus eſt in ſuch a Dio- 
(a) That the ceſe, then (a) a Writ of Sequeſtration ſhall iſſue to the Biſhop to ſeque- 
Writ in this {ter the Living. 195 1 Soy. 
Ca ſe is like | | 
a Fieri facias, and the Biſhop is in nature of a Temporal Officer or Eeeleſiaſtical Sheriff, and m8! 
as the Sheriff in other Cafes, ſeiſe Eccleſiaſtical Things and ſell them, and muſt return Fieri feet, 3 
not Sequeſtrari feci upon this Writ. 1 Mod. 257. 2 Mod. 258. | 2 


2 _— Abr. Ss if the Conuſor of a Statute Merchant be a Clerk within Orders, 0 
Row Jud. 8 the Statute 13 E. 1. the Sheriff cannot take the Body in Execution; # 


0 5 ® 5 7 e 
Fro. Stat, if he returns, that he is a Clerk, no Execution ſhall be granted to! 


Mr. 38. Sheriff to levy the Debt de bovis Eccleſcaſiicis, for his Perion is protes 
Co. Ent. 13. | 4 by 


2 — 23 — — 


— 


Execution. 


r 


361 


6 


py the Letter of the Statute, and the Statute doth not ſubject the Borg 
” Facleſuſtica to the Execution but in this Caſe the Connſce may have 
ERxuxecution granted out of his Lay Fee. 5 | 

On a Heri facias againſt a Fellow of Wincheſter College, the Sheriff 1 Salk. 320. 
returned Clericus beneficiatus nullum babens Laicum Frodum, whereupon a Maſeh and 
EY Fieri facias de bonis Eccleſiaſticis iſſued to the Biſhop, who ſent his Man- N 


date to the Warden and Fellows of the College to ſequeſter his Salary, 
and they refuſed; and it being moved in B. R. to know, whether the 
” Biſhop might not compel them by Eccleſiaſtical Cenſures, the Court 
thought that this was not an Eccleſiaſtical Conſtitution, the Univerſities 
being only Societies ad Studendum & Orandum, but ſaid that a Prebend is 


diſtin&t Corpſe, it may be ſequeſtered ; but where he is only a Member 
of the Body aggregate, and the Inheritance is in the Dean and Chapter, 
” there cannot be a Sequeſtration, and therefore they left the Biſhop to do 
zs he ought by Law. 


2 


_— — 
——— 


* 


— — 


Kelation, ſo as to avoid any Alienation by 
the Party; and therein ok the Statute of 


i WW Exccution ſued out; fo of Statutes Merchant, Staple, and Recogni- Sir Gerrard 
; © zances, which alſo bind the Lands from the Time of entering into them. dae 
ys Y 1 | 1 | „ 5 | ale. 
d | 5 5 3 . 
ap- Therefore if a Man has Judgment for Debt, or is Conuſee of a Sta- 1 Med. 217. 


hal WW tute; and the Debtor, before Execution ſued, aliens by Fine, and five 


Tears paſs, yet the Plaintiff may till ſue out Execution. 


1 the Statute of Frauds, reciting, that it hath been found miſchievous, that 


i W Judgments in the King's Courts in Veſtminſter do many Times relate to 
| the firſt Day of the Term whereof they are entered, or to the Day of 

: the Return of the Original, or filing the Bail, and bind the Defendant's 

ders Lands from that Time, altho* in Truth they were acknowledged or ſuf- 


| fered and ſigned in the Vacation-time after the ſaid Term, whereby Pur- 
| chaſers find themſelves aggrieved. OT | 


zttelss By the 14th Par. of that Statute, it is enacted, “ That any Judge or 


eu - WW © Officer of any of his Majeſty's Courts of Meſtminſter, that ſhall been 


Dio- any Judgments, ſhall, at the Signing of the ſame, without Fee for 
ſeque- n doing the ſame, ſet down the Day of the Month and Year of his ſo 

| © doing, upon the Paper-Book, Docket, or Record which he ſhall 
4 mas, i ' pn, which Day of the Month and Year ſhall alſo be entred upon 


e entred. | | gs 
5 And Par. 15. it is enacted, © That ſuch Judgments, as againſt Purcha- 
ers, . ers bond fide, for valuable Confideration of Lands, Tenements, or 
n; and 2 ereditaments to be charged thereby, ſhall, in Conſideration of Law, 
to e By be Judgments only from ſuch Time as they ſhall be ſo ſigned, and ſhall 
0e det relate to the firſt Day of the Term whereof they are entred, or 


be Day of the Return of the Original or Filing the Bail. 
Vol. II. > FS | And 


an Eccleſiaſtical Benefice ; and in ſuch Caſe, if the Prebend have a ſole 


(i) To what Time the Execution ſhall have 


But here it is neceſſary to obſerve, that by the 29 Car. 2, cap. called 


5 the Margent of the Roll of the Record where the ſaid Judgment ſhall 


8 


3 


arburton. 


1 Chan. Cn, 


68. 


on an Original actually filed before B,s, that B. muſt have been prett 


1 l % "Y * * 


362 Execution. 
And Par. . it is enacted, “ That the Day of the Month and Yea, 
cc of the Inrolment of Recognizances ſhall be ſet down in the Margent of 
« the Roll where the ſaid Recognizances are inrolled, and that no Recos. 
c nizance ſhall bind any Lands, 'Tenements, or Hereditaments in yh. 
% Hands of any Purchaſer oma fide, and for valuable Conſideration, but 
« from the Time of ſuch Inrolmenr. HT * 4 
Alſo for the greater Security of Purchaſers, by the 4 & 577.6 y 
cap. 20. it is enacted, <* That the Clerk of the Eſſoins of the Court of 
« C. B. the Clerk of the Doggets of the Court of King's Bench, and the 
ce Maſter of the Office of Pleas in the Court of Exchequer, ſhall make 
« and put into an alphabetical Dogget, by the Defendants Names, 3 
c Particular of all Judgments by Confeſſion, Non ſum informatus, or Njlj 
ce dicit, entred in their ſeveral Courts, &c. and that no Judgment not 
c doggetted, and entred in the Books as aforeſaid, ſhall affect any Lands 
&« or Tenements as to Purchaſers or Mortgagees, or have any Preference 
ce againſt Heirs, Executors or Adminiſtrators, in their Adminiſtration of 
ce their Anceſtors, 'Teſtators or Inteſtates Eſtates.” 


Co.Lit.102.4, Here alſo we muſt obſerve a Difference as to Judgments which affect 


the Lands of an Anceſtor, and thoſe which affect the Heir ; for as to the 
firſt, the Plaintiff ſhall not have Execution, but only of that Land which 
the Defendant had at the Time of the Judgment, becauſe the Action aas Mr 
brought in Reſpect of the Perſon, and not in Reſpect of the Land. * 
co. Lit. 102. b. But if an Action, of Debt be brought againſt the Heir, and he alen. 
| eth, hanging the Writ ; yet ſhall the Land he had at the Time of 9 eée 
(a) That fi- (a) Original purchaſed. be charged, for the Action was brought again ÞM* 
ling a Bill the Heir in (5) Reſpect of the Land. 1 „ 
in B. R. is as 5 - . DOS 
eſte dual for this Purpoſe as an original Writ, Carth. 245. (b) And therefore if the Anceſtor deviſe 
away the Lands, Creditors whole Securities were inferior to Judgments, had no Remedy at Common 
Law, either againſt the Heir or Deviſee. Abr. Eg. 149. But now by the 3 4 V. & M. it is enad. 
ed, that all Wills concerning Lands, or any Rents, Profits, Term, or Charge out of the ſame, 
whereof the Deviſor ſhall be ſeiſed in Fee-ſimple, in Poſſeſhon, Reverſion, or Remainder, ſhall be 
deemed to be fraudulent and void againſt Creditors upon Bonds or other Specialties, their Executor, 
Adminiſtrators, &c. and ſuch Creditors ſhall have their Actions of Debt againſt the Heir at Lay ani 
the Deviſees jointly, oy „ „ - | 


Cartb. 245 Hence it hath been adjudged, that if there are two Creditors, vs. 4 
Gree and O- and B. of J. S. whoſe Heir is bound, and who has Lands by Deſcen, W# 
9 and A. files an Original in C. B. and hath Judgment thereon, Jiny 
Term, 2 Fac. 2. by Default, and thereupon a general Eleg7t iſſues apainl 
all the Lands of the Heir, and a Moiety thereof is delivered to A. and] 
on a Bill filed in B. R. 1 & 2 Fac. 2. has a ſpecial Judgment againſt ti 
Aſſets confeſſed by the Heir, Trinity-Term, 3 Fac. 2. tho' B.'s Judgme! 
be ſubſequent to A's, yet it appearipg that his Bill or Original was füt 
before As, the Judgment ſhall have Relation thereto, and therefore 
muſt be firſt ſatisfied. „% OS e 
Carth. 246, Alſo in the above Caſe it ſeems, that tho 4's Judgment had be 


red, becauſe his Judgment was general againſt the Heir, and the Ex 
tion a general and common Execution by Elegit, and not againſt the 
ſets only by Way of Extent; and therefore ſuch a general Judge“ 
will not operate by Way of Relation to the Original, but binds on!" 
common Caſes from the Time of the Judgment given. ? 


8 Co. 171. As to Goods and Chattels, the Execution at Common Law had der 
3 tion to the Time of the Awarding thereof, and therefore, if after ® 


2 Vent, 218. Teſie of the Writ of Execution, the Defendant had ſold the Goods 1 
bond ide, and for valuable Conſideration, yet were they ſtill able t * 
taken in Execution into whoſe Hands ſoever they came. 

1 Mod. 188. But as this created ſome Inconveniency with Reſpect to Trade, in 
% 271. king thoſe Goods ſtill ſubject to Executions, tho? in the Hands of 2% 
ſon who came by them for valuable Conſideration, . and without "MM 
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of any ſuch· Execution; and as there was a farther Inconveniency in ma- 

king a Writ of Execution taken out in Vacation, to have Relation to the 

laſt Day of the precedent Term; for Remedy hereof, a : 

By the 29 Car. 2. Cap. 3. par. 16. it is enacted, „ That no Writ of For the Ex. 
« Heri facias, or other Writ of Execution, ſhall bind the Property of poſition of 
« Goods againſt whom ſuch Writ of Execution is ſued forth ; bur from a e, tt 
« the Time that ſuch Writ ſhall be delivered to the Sheriff, Under- 1 5%. 45g 
ce. Sheriff, or Coroners, to be executed; and for the better Manifeſta- 2 Vent. 218. 
« tion of the ſaid Time, the Sheriff, Under-Sheriff, and Coroners, their Cemb.33,145- 
« Deputies and Agents ſhall, upon the Receipt of any ſuch Writ (with- | = 11 
gut Fee for doing the ſame): indorſe upon the Back thereof the Day 5 AMed 370. 
« of the Month or Year whereon he or they received the ſame. 
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(1) Of the King's Precedency in Executions. 


TT hath been 22 obſerved, that the King, by his Prerogative, may Hoh. 68. 
have Execution of the Body, Lands, or Goods of his Debtor, at his 2 /»t. 10. 


Election. | T 5 8 oat Abr. 
And here we muſt obſerve, that the King's Execution relates as to g, 171 


Land to the Time of becoming in Debt to the King; for as to Debts that 2 f/. A0, 
were of Record, they always bound the Lands and Tenements; for all 156 7. 


Lands being held mediately or immediately from the King, when any 


Debt was returned of any Perſon, it laid the Eſtate as liable to ſuch 


Debt, as if it had been a Reſervation on the firſt Grant. 


„ And as to Debts not of Record, they bind the Lands from the 


Time they are entred into; but this is by Force of the Statute 33 II. 8. 
Cap. 39. by which it is enacted, © That if any Suit be commenced or ta- 
= © ken, or any Proceſs hereafter be awarded for the King, for the Reco- 


ET « very of any of the King's Debts, that then the ſame Suit and Proceſs | 
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mall be preferred before any Perſon or Perſons; aud that our ſaid So- 
EZ © vereign Lord, his Heirs and Succeflors, ſhall have firſt Execution 
EZ © againſt any Defendant or Defendants, of and for his ſaid Debts, be- 
EZ © fore any other Perſon or Perſons, ſo always, that the King's ſaid Suit 
be taken and commenced, or Proceſs awarded for the ſaid Debt, at the 
Suit of our ſaid Sovereign Lord the King, his Heirs or Succeſſors, be- 
„fore Judgment given for the ſaid other Perſon or Perſons. Oe 
As to the King's Execution of Goods, the ſame relates to the Time put for this 
of the Awarding thereof, which is the Teſte of the Writ, as it was in «i Tir. 
the Caſe of a common Perſon at Law; for tho' by the 29 Car. 2. no R Prere 
Execution ſhall bind the Property of Goods, but from the Time of the e 
Delivery of the Writ to the Sheriff; yet as this Act does not extend to 

che King, an Extent af a later Teſte ſuperſedes an Execution of the 
Goods by a former Writ; becauſe by the King's Prerogative at Common 
Las, if there had been an Execution at the Subject's Suit, and after- 

Eg Vards an Extent, the Execution was ſuperſeded till the Extent was exe- 
uted, becauſe the Publick ought to be preferred to the private Property, 

d the rather, becauſe the King is ſuppoſed by publick Buſineſs not to 

ee able to take Care of every private Affair relating to his Revenue, and 
erefere no Time occurs to the King; and if he was to be prevented of 

W's Execution by another Perſon's coming in before him, Laches mult 

BE 'uputed to him, which the Law does not. 5 . 

2 If che King's Debt be prior on Record, it binds the Lands of the But for this 
ebtor, into whoſe Hands ſoever they come, becauſe, as has been ob- 9 . 
5 *. 1 587. 


Moor 126. 3 Leon. 239, 240. „ Leon. 10. 


ſerved, 


0 At what Time exetutlon may be ſue 


2 Inſt. 471. 

5 Co. 88. 

Cro. Eliz, 416. 
6 Mod. 288. 


2 Inſt. 469. 
 Cars#h. 30, 31. 
1 Sid. 351. 


charged. 


ſive ſervitia aut conſuetudines recognite, aut alia quæcuuque irrotulata, ſi f. 


1 Sid. 351. 
2 Salk, 600. 
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ſerved, it is in the Nature of an original Charge upon the Land it ſelf, 
and therefore muſt ſubje& every Body that claims under it; but if the 
Lands were aliened in Whole or in Part, as by Granting a Jointure be. 
fore the Debt contracted, ſuch Alienee claims prior to the Charge, and 


in ſuch Caſe the Land is not ſubject. = 
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out, and therein of the Neceſſity of a Lire 


facias. 


T Common Law, in Real Actions, where Land was recovered, the 
Demandant, after the Year,” might take out- a Scire facias to te- 

ceive his Judgment, becauſe the Judgment being particular in the Real 
Action, quoad the Lands with a certain Deſcription, the Law required, 
that the Execution of that Judgment ſhould be entred upon the Rol, 
that it might he ſeen, whether Execution was delivered of the ſane 
Thing of which Judgment was given; and therefore if there was no Ex- 
ecution appearing on the Roll, a Scare facias iſſued to ſhew Cauſe, why 
Execution ſhould not be. | 3 
But if the Plaintiff, after he had obtained Judgment in any Perſonal 
Action, had lain quiet, and had taken no Proceſs of Execution within 
the Year, he was put to a new Original upon his Judgment, and no Sir 
facias was iſſuable by Law on the Judgment, becauſe there was not a 
Judgment for any particular Thing in the Perſonal Action, with which 
the Execution could be compared; therefore after a reaſonable Time, 
which was a Year and a Day, it was preſumed to be executed, and there- 
fore the Law allowed him no S$cre facias to ſhew Cauſe why there ſhould 
not be Execution; bur if the Party had flipped his 'Time, he was put to 
his Action on the Judgment, and the Defendant was obliged to ſhev 
how that Debt, of which the Judgment was an Evidence, was dil. 


To remedy this, and make the Forms of Proceeding more uniform in 
both Actions, the Statute of Hcftm. 2. cap. 45. gave the Sire facias to 
the Plaintiff to revive the Judgment, where he had omitted to ſue Exc- 
cution within the Year after Judgment was obtained; the Words of the 
Act are, Qyod ea que inveniuntur irrotulata Coram eis qui record” haben, 


cens ſit cognitio, viz. infra anunm, ſtatum habeat carquereus illius recogurnioily 
& ft forte a majore tempore trauſactio facta fuerit aut illa recognitioy piac᷑ 
piatur vic? guod Scire faciat, go. - 1 0 
It hath been doubted, whether a Sire facias lay to revive a Judgnen 
in Ejectment after a Year and a Day, either by the Common Law, dd 
by Force of this Statute; for at Common Law this was looked upon & 
a Perſonal Action, and it was thought that the Statute extended only © 
ſuch Perſonal Actions in which Debt or Damages are recovered, and not 
to provide a Remedy in this Caſe, when at the Time of making 
Act the Poſſeſſion was not recovered in this Action; but it ſeems nos 
ſettled and confirmed by daily Practice, that a Scire facias lies on 
Judgment in Ejectment, for the Words of the Act are, Swe ſerie ſx 
conſuetudines ſive alia quæcumgue irrotulata, which comprehend all Judt: 
ments, and give the like Remedy on them by Scire facias, as the De. 
mandant had on a Judgment in a Real Action at Common Law. 
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Here alſo it may be proper to diſtinguiſh between taking out Execu- Co. Hit 9 a. 

ron on Judgments and Recognizances at Common Law, and on Statutes 217 . 

Nlerchant and Staple, that on the firſt a Hire facias after the Year and ads * 

I Day, is abſolutely neceſſary ; but as to Statutes Merchant, Sc. the Co- TT ws 

nuſee may at any Time 1ve Execution on them, without the Delay ot 

Charge of a Scire facias. 5 
The Reaſon, why the Plaintiff is put to his Scire facias after the Year, 2 Irſt. 4 70. 

is becauſe where he lies quiet fo long after his Judgment, it ſhall be pre- #0 admic- 

ſumed he hath releaſed the Execution, and therefore the Defendant ſhall 5 to be the 

bot be diſturbed without being called upon, and having an Opportunity 1 

in Court of Pleading the Releaſe, or ſhewing Cauſe if he can, why the this Head. 

Execution ſhould not go. | 

Aldo it is faid in Saltzld, that if a Judgment be above ten Years ſtand- 2 $a. 598. 

Y ing, the Plaintiff cannot ſue a Scire facias without Motion in Court; and pet Car. 

if it be under ten, but above ſeven, he cannot have a Hire facias without 

a Motion at the Side-Bar; and a Note is added, that if after ſuch Mo- 

tion and Judgment revived by Hire facias, the Detendant dies before 

Execution, the | laintiff muſt ſue a new Scire facias, but may have it 

without Motion, for the Judgment was revived before. 

But tho' the general Rule be, that the Plaintiff cannot take out Exe- 

cution after the Year and Day without a Sczre facias, yet the Rule muſt 

© be underſtood with theſe Reſtrictions. | | 8 

© That if the Defendant brings a Writ of Error, and thereby hinders Oro. Fac. 364 

© the Flaintiff from taking his Execution within the Year, and the Plaintiff Yetw. 7. * © 

in Error s norſuit, or the Judgment affirmed, the Defendaat in Error 15 H. J. 16. l. 

© may proceed to Execution after the Year without a Scire facias, becauſe 3 , 4 

the Writ of Error was a Superjedeas to the Execution, and the Plaintiff 4 Lan. 197. 

mauſt acquieſce till he hears the Judgment above; beſides, while the 5 Co. 88. 

Cauſe is depending on the Writ of Error, the Cauſe is ſtill [ub judice, Cartb. 236-7. 

& whether the Plaintiff ſhall recover, or not, and the Year for the Execu- 3 0 6 

non ought to be accounted from the final Judgment given. 


mw doc if the Plaintiff hath a Judgment, with Stay of Execution for a ; Mod. 288. 
655 b Year, he way, after the Year, take out his: Execution without the Scire 1 Kol. Rep. 
| facias, becauſe the Delay is by Conſent of Parties, and in Favour of the 104. 
7 85 Defendant; and the Indulgence of the Plaintiff ſhall not turn to his Pre- 
| "= | judice, nor ought the Defendant to be allowed any Advantage of it, when 
0 it appears to be done for his Advantage, and at his Inſtance. = ES 
5 \ Alſy if the Plaintiff enters on the Roll of the Judgment, an Award of Carth. 283-4. 
C an Flegit of the fame Term with the Judgment, and continues it down Seymour and 
14s de Vith vicecomes nom miſit breve, he may take out that Writ at any Time _— 
e He- aſterwards, without ſuing out any Scire facias, tho? upon Debate of this 2 
of ne Matter, the Judges at firſt inclined that the Elegit ſhould be actually t ay og 
Aden, WW... ) Judg 1 egit mou e actua * da- 2 Show. 235. 
| ken; otherwiſe ſuch an Award as this might be entered at any Time, Comb. 346. 
5 þ * aapying only for the Continuances, and the Party thereby tricked out of 
ad the Benefit which the Law gives Him of Pleading any Matter p9ft factum 
1 upon the Scire facias; but upon Examination of ſeveral of the antient 
e bract ſing Clerks then in Court, this appeared to have been the conſtant 
dgner | Practice among ſt them for many Years; and therefore the Court, conſi- 
Law, . dering the Inconveniency of opening a Gap to deſtroy ſo many Execu- 
vous bons, for this Irregularity, and becauſe the Practice had prevailed ſo 
2 long, that it was become the Law of the Court, ordered that the Execu- 
an tion ſnould ſtand good. „ N oe 
King But if the Defendant had been tied up by an Injunction out of Chan- 1 S/. 322. 
ee ; cery for a Year, yet he cannot take out Execution without a & ire facias, 6 Mod. 288, 
10 10 becauſe the Courts of Law do not take Notice of Chancery Injunctions, 2338 
rom? adg 4 they do of Writs of Error; beſides, in that Caſe it had been no 285 
all Jo Preach of the Injunction to have taken out the Execution within the 
rhe ear, and continued it down by Vic' non miſit breve, which cannot be 
1. lone in the Caſe of a Writ of Error, becauſe that removes che Record 
Het ol. II. . out 
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out of the Court where the Judgment was; and therefore there can be 
no Proceedings below till it be affirmed, and returned to the Inferiot 
Courts. 9 1 5 
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(L) Of the pꝛoper Officer to do Exetution, and 
therein of the preceding and ſucceeding 


i Salk. 323, HE Sheriff or Officer, who has proper Authority to begin an Execu. 
vid. Tit. Ohe =P ETC 7 ſame. | | Lo 
7 tion, is compellable to proceed in the ſame. 
675 Fac HFlence it hath been adjudged, that if a Sheriff on a Heri facias ſeiſe 
toes and Goods in his Hands to the Value of the Debt, and pays Part of the 
Aden. Debt, and is diſcharged, without having ſold the Reſt of the Goods ot 
Moor 757- having returned his Writ, that dnl eee ſuch Diſcharge, ant 
» be Abs without any Writ of Vendition! exponas, he may ell the Goods remaining 
$93.8, C. in his Hands, and ſuch Sale and Execution ſhall be good by Force of the 
the Þ. Ge: „„ . | | The "4 x. 
30 reported, and there held contrary to the Reſolution in all the other Books, that the Sale ws 
void, and that his Authority ceaſed with his Office; but Q. & vide 2 Saund. 47. Latch 117, 57 


Cro.Eliz. 440. If a Heri facias be delivered to an Under-Sheriff, 9 Nov. 34 Elz. on 
Boucher and which he levies Part of the Debt; and on the ſame. Day a Writ of Dil. 
Miſeman. charge is delivered to him, dated 6 Nove mb. yet if it be not proved, that 
he had Notice of this Diſcharge prior to his commencing the Executon, 
he ſtill remains Under-Sheriff, and liable to the Plaintiff's ARjon for the 
Money levied-by rn. „„ 
Sk. 323, As the Authority of the old Sheriff continues, fo the Law has provided 
ea Remedy to oblige him to proceed in the Execution, which is by (6) D- 
(a)For which Bri N "@hich i. ener co dit | 
vide Theſ, iringas nuper vicecomitem, which is, either to diſtrain the old Sheriff t 
Brev. go. fell and bring in the Money, or to fell and deliver the Money to thenev 
34 H. 6.36. Sheriff to bring into Court. 7 __ 
Raſt. Ent. f e 


164. — That the-Difrivgns, which: commands the new. Sheriff to diſtrain the old one to fell wl 
bring in the Money, is the moſt uſual. 6 Mod. 299. Ny | yy 9 


— — 


(NM) Ok the Manner of Compelling him to u 
Execution, and therein of the Partys Rt- 
medy againſt him koꝛ Neglect of his Duty. 


Vide Tit. At- I the Sheriff refuſes to execute any judicial Writ ; this is a Content 
2 and J to the Court, for which an Attachment will be granted. : 
1 Salk. 323, So if he executes the Writ, and makes a falſe Rerurn, the Party i. 
| jured may have an Action on the Caſe againſt him. 1 
Farefl. 118. If a Heri facias be directed to the Sheriff, and he returns, that be 
6 Med. 299. vied Goods to ſuch a Value, he muſt anſwer Goods to that Value, ad 
1 Salt. 323. jn ſuch Caſe, if he returns, that they remain in his Hands for Wan: a 
Buyers, then a Fenditioni exponas ſhalt be awarded upon which, if It 1 

refuſes to ſell the Goods, a Diſeringas iſſues to the Chroner.** 10 | 
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Bur if to a Heri facias the Sheriff returns, tht he ſeiſed Goods to e 

. a IIS Tele 

ſuch a Value, and that they were reſcued out of his Hands; in this Cafe the WE 

he makes himſelf liable to an Action of Debt, or a Herre facts may be Go!b. 276. 

brought againſt him by the Plaintiff, for the Sheriff having levied the 2 Rep 57: 
h have no Remed inſt the Defendant : alſo in this Cafe Bm. 53. 

Goods, he can hav y againſt the Defendant ; alſo in this Cafe %%% >, 

there can be no Vendition; exponas to the Sheriff, becauſe by his own Coo Jae $66, 
ſhewing it appears, that he nas not the Goods in his Hands. Coryton and 

N | | Thomas. 
Cro. Car. 53. 2 Faund. 343. 
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(x) Of the Sheriff's Authozity in doing Exe- 


_ cution, and therein of bzeaking Doozs, &c. 

01 II is laid down as a general Rule in our Books, that the Sheriff in exe- 5 C. 91, Ce. 
and 1 cuting any judicial Writ, cannot break open the Door of a Dwelling- Seπ)Jes 
ning houſe; this Privilege which the Law allows to a Man's Habitation, ariſes 125 aids 

* the from the great Regard the Law has to every Man's Safety and Quiet, Moy 668. 


and therefore protects them from thoſe Tnconveniencies which muſt ne- Yelv. 28. 
” cdfirily attend an unlimited Power in the Sheriff and his Officers in this Ce, El 905. 
© Reſpect; and hence it is, that every Man's Houſe is called his Caſtle. | = 129885 

= But yet in Favour of Executions, which are the Life of the Law, and Pr 
eſpecially in Caſes of great Neceflity, or where tlie Safety of the King 


% 0 W-.- ; | 

pl. and Commonwealth are concerned, this general Cafe hath the following 

e eee VVV „ 

5 . That whenever the Procefs is at the Suit of the (2) King, the She- 

"a de = riff, or his Officer may, after Requeſt to have the Door opened, and Re- 3 . 
N. F fuſal, break and enter the Houſe to do Execution, either on the Party's on a Caries 
ies Goods, or take his Body, as the Caſe ſhall be. Utlagaturs, 
Ode AER | ITT ary „ | tho' on mean 
(D. Proceß, and at the Suit of the Subject, the Sheriff may break open any outward Doors after Demand 
erif to WE and Retuſal. 2 Show. $9. | oy 1 5 

che nen Wh 


2. So in a Writ of Seiſin or Habere facias Poſſeſſionem in Ejectment, 5 Co. 91. 
the Sheriff ma juſtify breaking open the Door, if he be denied En- 
E trance by PA e for the End of the Writ being to give the Party 
full and actual Poſſeſſion, conſequently the Sheriff muſt have all Power 
neceſſary for this End ; beſides, in this Caſe the Law does not, after the 
L Juizuet, Joo upon the Houſe as belonging to the Tenant, but to him 
who has recovered. TEE : EN | 
| 3- Allo this Privilege of a Man's Houſe relates only to ſuch Execu- 5 Co. 93. a. 
to d | tions as affect himſelf, and therefore if a Feri facias be directed to the * Sid. 186. 
"WE Sheriff to levy the Goods of A. and it happens that A.'s Goods are in 
8 Rt 1 the Houſe of A if after Requeſt made by the Sheriff to B. to deliver 
aty. rele Goods, he refuſes;- the Sheriff may well juſtify the Breaking and 
* Entrin | | | 


» 


g his. Honſe., .. _. 5 1 _ 
= Alſo this Privile re extends to a Man's Dwelling-houſe or Out-houſe 1 $14. 186. 
| aWjcining thereto, IS therefore it hath been adjudged, that the Sheriff, Fenton and 
ua Neri faczas, may break open the Door of a Barn, ſtanding at a 121 698 
Piſtance from the Dwelling-houſe, without requeſting the, Owner to 8. C. 5 . 
open the Door, in the ſame Manner as he may enter a Cloſe, Ec. 


| vs So on a Heri facias, when the Sheriff or his Officers are once in the , 5%. 87 


Conte? 


Party it 


that be b oule, they may break open any (5) Chamber-Door or Trunks for the agreed per 
Value, %% Compleating the Execution. N i ur: 
r Want e 5 (% 0; Whe⸗ 


ther this muſt not be after Requeſt and Refuſal. Palm. 54: 
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Palm. 52. 6. 80 if the Sheriff*s Bailiffs enter the Houſe, the Door being open, 
er and and the Owner locks them in, the Sheriff may juſtify breaking open the 
rg, ng ;5. Door, for the inlarging and ſetting at Liberty the Bailiffs; for if in this 
8. C. Caſe he were obliged to ſtay till he could procure a Homine replegiando, 
Rol. Rep. it might be highly inconvenient ; alſo it ſeems, that in this Caſe, the 
132. 8. C. Locking in the Bailiffs is ſuch a Diſturbance to the Execution, that the 
Court will grant an Attachment for it. | | 3 
5 Co. 93. 4. 7. That if the Sheriff, in executing a Writ, breaks open a Door where 
he has no Authority for ſo dong by Law, yet the Execution is good, 
and the Party has no other Remedy but an Action of Treſpaſs againſt 

the Sheriff. 5 | 
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(0) Of the Offence of Hindzing 02 Obſtrucing 


an Exctution. 
Here were antiently Caſtles, Fortreſſes and Liberties, where they 1 £$ 

| reſiſted the Sheriff in executing the King's Writs, which creating 

great Inconvenience, the Statute of Zeſt. 2. cap. 39. hindred the Shcrif We 

from returning Reſcuers to the King's Writ of Execution, the Words of 
z Inf. 450. which Statute are, Multoties etiam falſum dant reſponſum Mandando, quid WW + 
non potuerunt exequi præceptum regis propter reſiſtentiam poteſtatis alicjus WW 1 
magnatis, de quo caveat Vic de catero, quia hujuſinodi re ſponſa multum reduu. WW © 
dant in dedecus Domini Regis & coronæ ſuæ; & quam cito ſub-ballivi ſi MW © 
teſtificentur quod invenerunt hujuſmodi reſiſtentiam, ſtatim omnibus omiſſis . a 
ſump' ſecum Poſſe Comitat. ſui eat in propria Perſoua ad faciend Ereui- 5 

tion, & ſi inveniat. = — 33% ak Zo 

The Judges conſtrued theſe Words only to Executions, * and not to 
Writs on meſne Proceſs, and that the Sheriff was not obliged to carry 2 
the Poſſe Comitatus where the Man was bailable, for they did not pre- 
| ſume, that in ſuch Caſes the King's Writ would be diſobeyed. _ = Sh 
2 Inſt. 454. The Original of Commitment for Contempts ſeems to be derived from i 
| this Statute ; for ſince the Sheriff was to commit thoſe who reſiſted the - W p 
Proceſs, the Judges who awarded ſuch Proceſs muſt have the ſame Au- :; 
thority to vindicate it; hence, if any one offers any Contempt to his de 
Proceſs, either by Word or Deed, he is ſubject to Impriſonment during WF © 

Pleaſure, viz. a qua nom deliberentur ſine ſpeciali præcepto Domini Regis; WM 

ſo that, notwithſtanding the Statute of Magna Charta, that none to be im- 

priſoned ſine judicio parium vel per legem terre, this is one Part of tit en 
Law of the Land to commit for Contempts, and confirmed by this = 
: Starate, = | 33535 N 
Lags But tho' the Court will on Affidavit grant an Attachment againſt the 5 
3 Alann. Party, whether he be the Defendant or a Stranger who diſturbs the Ex- t 
6 Mod, 1j. ecution; yet where the Sheriff delivered Poſſeſſion by Virtue of an Hi. Ju 
S..C, bere facias Poſſeſſionem in the Morning, and ſome Hours after the Sher 5 
was gone, and the Party in Poſſeſſion, the Defendant came and turne 7 
him out again; and the Court held, that if the Plaintiff had been turn 15 
out immediately after he was put into Poſſeſſion, or while the Sheriff an : 
his Officers were there, an Attachment might have been granted, for tt Z 
had been a Diſturbance to the Execution, and a Contempt, but being wa 
ſeveral Hours after, they doubted ; but it was agreed in this Caſe, r WW M 
the Court might grant a new Habere facias Poſſeſſionem, if the firſt vs 4 
not returned. 5 5 | | | 2 


Alf 


2 


but his being liable does not prevent B. from bringing his Action againſt 
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= Alſo tho' the Court will grant-an Attachment, yet if A. be taken on Cro. Car 109, 
. Capias ad Satisfaciendum at the Suit of B. and reſcued by J. 8. B. may : „un and 4 
bring an Action on the Caſe againſt 7. §. for the Reſcue, or the Sheriff PHghtor. side 


* . g : Tit. Actions 
way have ſuch Action againſt the Reſcuer, becauſe, he is liable to B. % ze Ca. 


E ich of them he pleaſes. 


= — 
— N ; : ; . tec eee 
. 4 . 


been an irregular Execution, and how the 


* , * 


ſame is to be let aſide, 


(a) FF upon an Hlegit the Sheriff delivers all the Party's Lands, or a (a) 1 Sid gi- 
= I third Part or more than a Moiety, the Extent is void; but in 5 

this (5) Caſe it can only be made void by (e) Writ of Error or Audita (6yCarh 455. 
J Querela, * | EL | ole 


5 J FEST Eo kx] irregular 
Execution may be avoided in Evidence in Fje&ment brought for the Lands. 1 Lev. 160 


| But if upon an Elegit the Sheriff delivereth a Moiety of an Houſe Carth. 453. 
| without Metes and Bounds, ſuch Return, is ill, and ſhall be quaſhed for WE 


this be 


Incertainty, per Hale Ch. Juſt; | but Mid Juſt. held, that it being entred upon the Record, there was 
50 avoiding of 11, but by, Writ of Errgr. 1 Vent. 259, & vide 1 Vent. 274. 3 Keb. 522. 8 


; SITIO ITY He 74H: | | 8 | Ws 
* So if a Heri facias be not warranted by the Judgment upon which it 1 Vent. 259. 
© is awarded, tho* the Sheriff ſhall be (e) excuſed, yet it is meerly void as ( Upon a 
| to the Farty. e „„ Heri facias 

| „ | t 7 ro the Under- 
Sheriff of the County of Bucks, who ſold the Goods of a poor Man for 22 J. 135. 4 d. the Goods be- 
ing «ell worth 80 J. and it appeared to the Court, that the Sheriff had perſuaded the Jury to prize 
the Goods at an U, der value, peiſuading them it would be better for the poor Man, whereupon they 
appiaiſed them, ut pra, ind he delivered them to the Plaintiff for the ſaid Sum; the Court held, 
that it vas Opprefhon, and inquirable at the Aſſiſes by Indictment, or puniſhable in the Star Cham- 
ber, and commanded that the Under-Sheriff, being an Attorney, ſhould be brought before them. 
Co. Fac. 426. Sayer, Sheriff of Buckingham's Cate. 


Hence it has been held, that in Treſpaſs againſt the. Sheriff, it is 1 Salk. 409. 
enon h for his juſtification, to ſhew a Writ; ſo it is in the Caſe of his 
Bailiff or Officer, with this Difference, that the Sheriff muſt ſhew the 
Wrt was returned, if returnable ; but the Bailiff need not, becauſe it is 
not in his Power; but in Treſpaſs againſt the Plaintiff himſelf, or a meer 
Stranger, they cannot juſtify themſelves, unleſs they ſhew there was a 
Judgment as well as an Execution, for the judgment may be reverſed, 
and it ovght to be at their Peril, if they rake out Execution afterwards ; 
but it ſeems, that if one comes in Aid of the Officer, at his Requeſt, he 
J jultity as the. Officer may do, but ſuch Requeſt or Command of the 
Ofhcer is traverſable. | ng 
So where a Man had Judgment and Execution executed, and after- 1 Te. 95. 
vards the Judgment was vacated for being unduly obtained, and Reſti- Timer and 
tution awarded, and afterwards the Defendant brought (/) Treſpaſs a- ie. 80 
cant the Plaintiff in the firſt Action for the Taking of the Goods; and 8 ; 
was adjudged, that it well lay againſt the Party, for by the Vacating an Adtion 
of the Judgment it is as if it never had been, and is not like a Judg- 3 5 
A King 0 | 
Execntion on a Judgment which the Plaintiff knows to be ſatisfied, vide Heb. 105 266, 


Vol. II. 5B ment 


Incertainty on (4) Motion, without a Writ of Error or Audita Qierela. (d) May for 


3 quaſhed, tho' it be filed and entred upon Record, becauſe it appears by the Record to be void for : 
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ment reverſed by Error; but in this Caſe it was held, that no Action 
would lie againſt the Sheriff, who had the King's Writ to warrant why 
he did. 3 
pur for this Ik after a Writ of Error ſued ont, and Bail put in, the Plaintiff tale 
vide Tit. Err:y out Execution, the Court will grant a Superſedeas quia executio ernie 


Itter (H) nanavit. 
and 3 Lev. 


312 


— — — — ** » 


DDP 


(O To what the Party chall be reſtozed, why 
ſuth erroneous Execution is ſet ande. 


1 Rol. Abr. FF upon his Judgment, the Plaintiff takes out a Heri facias, and there. 
| wh 9705 1 upon the Sheriff ſells a Term for Years to a Stranger, and the Judg. 
Ce. Elz. 278. ment is afterwards reverſed, the Defendant ſhall only be reſtored to th 
Aer 573. Money for which the Term was fold, and not to the Term it ſelf; fo 
l Lues 80 by the Writ the Sheriff had Authority to fell; and if the Sale maybe 
8. 205 avoided afterwards, few would be willing to purchaſe under Exccutious; 
Gall, 25, which would render Writs of Execution of no Effect. | 

Goulſ. 103. | | | 

. "4 Mts. But if the Plaintiff takes out an Hlegit on his Judgment, and the She. 
778. riff, upon this Wrir, delivers a Leaſe for Years, of the Defendants, to 
ey . 246. the Value of 50 J. to the Plaintiff per rationdabile pretinm & extentun, to 
wa e have as his own Term, in full Satisfaction of 50 l. Part of the Sum re 
10), 168, covered, and after the Defendant -reverſes the Judgment, he ſhall be re- 
(a) Thar it ſtored to the fame Term, and not to the Value; for though the Sheriff 
would be o- might have fold the Term on this Writ, yet here is no Sale to (4) 
rherwiſe it Stranger, but a Delivery of the Term to the Party that recovered by 


Seranger wide Way of Extent, without any Sale, and therefore the Owner ſhall b 
Telv. 108. reſtored. „„ | g 
1 Brownl.107. 5 88 | Fo . 1 5 
1 Rel. Abr. And for this Reaſon, if Perſonal Goods were on this Writ deliverel 
7285 to the Party per rationabile pretium & extentum, upon the Reverſal d 
3 the Judgment he ſhould be reſtored to the Goods themſelves. | 
5 C. 99. 8o if the Goods of an outlawed Man are ſold by the Sheriff on a Ct 
1 Abr. pias Utlagatum, and after the Outlawry is reverſed by Writ of Error, ht 
78 ls, 278 ſhall be reſtored to the Goods themſelves, becauſe the Sheriff was nd 
compellable to fell theſe Goods, but only to keep them to the Uſe of tis 
King. | Tn Op 
2 age * So if upon a Fieri facias on a Judgment againſt B. the Sheriff take 
| ret Shelton': the Goods of B. into his Hands; but before any Sale of them, B. delve! 
but for this to the Sheriff a Syuper/edeas on a Writ of Error, B. ſhall have the Goo 


2 1 Rel. again, for by this Seiſure no Property is altered. 
Abr. 492. 5 3 55 


Cro. Elix. 597. Moor 542. Style 1 59. 1 Vent. 255, Comb. 389. | 
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Executozs and Adminiſtra- 
ES 


Ccording to the Civil and Canon Law there are Three Perſons Gedotpb. 55. 


tion of a Perſon's Goods after his Deceaſe ; the firſt is the Or- 
A dinary, or Biſhop of the Dioceſe, and is called Executor a Lege 
conſtitutus. 2dly, Executor a Teftatore Conſtitutus, being appointed by the 


| Laſt Teſtament of the Party. 3dly, Executor ab Epiſcopo conſtitutus, who 
in the Civil Law is called Executor dattvus, and in our Law an Admi- 


. niſtrator. 5 1 
* 3 . . . & : OW. 

3 As the Manner of appointing Executors and Adminiſtrators, and the 
Nature and Duty of their Offices have been Matters of great Debate 
and Controverſy in our Law, it will be neceſſary to branch out this 


x Head into ſeveral Diviſions ; and therefore we ſhall conſider, 


WW 
90 
te. 


* (4) What Perſons may be Executoꝛs: And herein, 


5 I. Of appointing the King Executor. e 
„ 2. Whether Corporations may be Executors. | 8 
3. Who in Refpe& of their Crimes are diſabled from being 
be Executors. „ e © 

4. Who in Reſpect of their County. 

5. Who in Reſpect to their Want of Underſtanding. 

vere 6. Who in Reſpect of their Fortune and Circumſtances, and 
W's therein of obliging an Executor to give Security. 

10 7. Of making Infants Executors. 
r, k 8. Of a Feme Covert Executrix. 

a8 nit 9. Ok making Creditors Executors. 


10. Of making Debtors Executors. 


FT rakes 


% Of the different Kinds of Executozs and Admint⸗ 
liratozs : And herein, | I 


1. Of an Adminiſtrator diirante minori ætate of an Infant 
Executor or Adminiſtrator : Aud herein, 


1. Who may be ſuch an Adminiſtrator. 
2, What Acts he may do. 
3. When his Authority determines, 


2. Of an Adminiſtrator de bonis nor, where the firſt Admini- 
ſtrator dies, or the Executor dies Inteſtate, or without Pro- 
bate of the Will: And herein, _ 


1. In what Caſes Adminiſtration de Joris a0 ſhall be 
granted, and to whom. 
2. To 


autor 


who are called Executors, and who have to do with the Fxecu- Swinb. 366. 


372 


Executors and Adminiſtrators. 


2; What Things unadminiſtred is ſuch an one intitled to. 
In what Actions commenced before his Time, may an 
Adminiſtrator de bons nom proceed. 


3. Of an Executor de ſort tort : And herein, 


1. What Acts or Degree of Intermedling will make, an 
Executor de ſon tort. 

What Acts of his are as valid, as if done by a lawful 
Executor. 

. How he is to be hatred and how far a e Ad. 
miniſtration pu ges the firſt Wrong. 5 N | 


0 Ok the Manner of Appoſnting. an xcent: An 


herelt, 


* 


I; By. what Words an Bienen is conſtituted,” 1b at 
2, Of appoin ing an Exccutor abſolutely, or on Condition. 
3. Of appointing a temporary Executor. | 
4. Of appointing an Executor with a Hmited Power, as to 
Adminiſter ſach a Part of the Eſtate, Oc. 


00 Ol appointing Co⸗ executoꝛs: And TORE 


1. What Acts done by any one of them ſhall be as valid as 
if done by them all. 
2. Where they muſt anſwer for each other's Acts, and whit 
Remedy the one has againſt the other. 
3. Where they muſt. jointly ſue and be Tued, and therei of 
Summons and Severance. | 


(E) Of the P2obate of wills, and granting Amin 
ration: And herein, . | 


1. To whom the Probate of Wills and he Granting of Ad- 
miniſtration did originally belong. 

2. Of the King's Juriſdiction herein. 

3. Of the Archbiſhop's Juriſdiction, and therein of 1237 22 

bilia: And herein, 


H OF what Value the Goods and Effects muſt be, that will 
make boya notabilia. 
2. Of the Nature of ſuch Goods as will make hon oral. 
lia, and how far it is neceſlary that they ſhould be n 
ſeveral Dioceſes. 


4. Of the Probate of Wilts, and granting Adminiſtration of 
1 Biſhop of the Dioceſe. 
Of the Probate of Wills and granting Adminiſtratio 
1 the Party died within ſome peculiar Juriſdiction. 
6. Of the Juriſdiction of ſome Lords of Manors in the pi 
bate of Wills. 
7. Of the Juriſdiction of as Mayors in 1 Reſpect of the Bu 
geſſes within ſuch a Place. 1 
8. l 


3 
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8. The Form of Proving a Will and taking out Adminiſtra- 
tion, and therein of FE ntering a Caveat. 
9. Of the Exccutor's Refuſal, | 
1 What Acts amount to an Adminiſtration, ſo chat the Pars 
ty cannot afterwards refuſe, 
11. Of bringing in an Inventory, | 
12. Where Adminiſtration unduly obtained may be revoked 
or repealed. 
13. How far a Repeal makes all mean 1 Acts void. 


14. What Things an Executor may do before Probate of the 


Will. 


(F) {hat Perſons are intitled to Adminiſtration, 


(G) Jn what Manner the Oꝛdinarp may grant it: And 


herein of Gzanting it to one 02 moze, oz foz a parti 
cular Thing. 


? (H) What (hall be deemed the Teſtatoz's Perſonal E⸗ 
| fate, oz Allets in the Hands ok the Executoꝛ: And 


herein. i 


1. What mall be ſuch an Intereſt veliad; in the AG, as 
ſhall go to his Executors. 


2. How far Debts due to the Teſtator are Aſſets. 
3, What ſhall be. deemed his Perſonal Eſtate, and therein 
what 'Things ſhall go to the Heir and not to the Exccutor. 


4. What Things ſhall go to the Wife of the Deceaſed, and 
5 go to the Executor. 


have the Surplus to themſelves, or arc to be Lruſtees for tho 
next of Kin. 


* (1) Pow the Perſonal Eftate after Debts paid is to be 


Noll. Admiſſion of the Palf-Blood, and where the Diſtri⸗ 
bution chall be per Stirpes, and not per Capita. 


at will [0 Of Advancement and bzinging into Hotchpot. 


notalt L) What (hall be a Devaſtavit, either in Executoꝛs 02 


Debts and Legacies : And hercin, 


1. What Manner of Waſting will amount to a Devaſtavit. 

2. Where it will be a Deooftavit to pay Debts of an inferior 
Nature before thoſe. of a ſuperior, and the Order in which 
Debts are to be paid. 

3 Of paying Legacies before Debts, and there rein of the Exc- 
cutor's Aſſent to a Legacy. 


4 What ſhall be allowed on Account of Funeral Expences: 


tion N 


5 Where after Debts and Legacics paid the Exccutors ſhall 


diltributed when the Party dies Jnteſtate, and herein 
of the Share the Pusband oz Wife are intitled to, ok 
the aſcending, deſcending, and' collateral Line; and 


1 | Adminiftrato2s, and therein of the Oꝛder of paying 


vol. I. 50 (M) In 


— . 
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M) Jn what Caſes an Executor: may make hi 
a liable de bonis Propriis: And herein, 5 b mlelf 


1. Where he ſhall be liable de honig propriis, by his fy, 

Pleading „ A 

2, Where by his Promiſe to pay or diſcharge the 'Teſtaty!, 
' Debts or Legacies. ies, 


« (N) What Actions Executozs 02 Adminiſtrato2s my 
bꝛing in Right of thoſe they repzeſent, 
(0) How ſuch Actions mult be laid, and therein of jon 
ing a Matter in Right ok the Teſtatoz, and in then 
own Right in the ſame Action. „ 
(p) Ok Actions and Uemedies againſt Erecutozs and 4; 
miniſtratoꝛs: And herein, „„ 


1. Upon what Contracts or Ingagements of their Teſatus 
or Inteſtates Executors or Adminiſtrators are liable. 

2. Of Perſonal Torts which are ſaid to die with the Party, 
3. Of Remedies againſt Executors or Adminiſtrators of E- 
cutors. b | 1 655 
4. Where they ſhall be excuſed from Coſts. 
5. Where excuſed from putting in Special Bail, 


"= 
* 
= | 


» * 


(4) What Perſons may be Executozs: 4n 


herein, 


:. Of appointing the King Executoz, 


4 Inft. 33 1 1 ſeems to be admitted, that the King may be (a) appointed Executor; WW * 
5 6. I but as he is preſumed to be ſo far engaged and taken up with te, 
O my 


Lord Coke publick and arduous Affairs of the Kingdom, as not to have Leiſure to A- 
ſays, that it tend to the private Concerns of any particular Perſon, ſo the Law alloss 
3 him to nominate ſuch Perſons as he ſhall think proper, to take upon the 
in Parlia- the Execution of the Truſt, againſt whom all Perſons may bring the! 
ment, that 7; : : er ſuc 
the King Actions; alſo the King may appoint others to take the Accounts of 1uc 


might make Executors. | 
his Teſta- | | ; Th | | 
ment, and appoint Executors, but he does not tell us of what. 4 Inf. 335. 


4 Inſt. 335. Accordingly we find, that Katherine Queen Dowager of England, Mo: 
| ther of Henry 6. who died June 2, 1436, made her Will, and theres 
Henry 6. ſole Executor, and that the King appointed Robert Rollo 
Keeper of the Wardrobe, 7ohn Merſton and Richard Alreed to execv 
the ſ1id Will, by the Overſight of the Cardinal, the Duke of Gloncefte! 
and the Biſhop of Lincoln, or any Two of them, te whom ſuch Exc 
CON ING ECOnrRs E r r o e ee or nan wn wag 


I 2. (ah! 


. ada r Me 
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2. Whether Coꝛpoꝛations may be Executoꝛs. 


It ſeems by (a) J entrwvorth, that (5) Aggregate Corporations conſiſting («) Office of 
of divers Perſons cannot be Executors. 1½, Becauſe they cannot be Evecutor 17. 
Feoffees in Truſt for the Uſe of others. 247y, Becaule they are a Body ee ee 
framed for a Special Purpoſe. 3dly, Becauſe they cannot come to prove 12 E. 4. 9. . 
a Will, or at leaſt to take an Oath, as others do. : is ſaid, 
that a 


Mayor and Commonalty may be Executors. 1 Rol. Abr. 915. () But ſuch Corporations, as may duly 


E vroye the Will and take the Oath of an Executor, may be Executors. Gogolph. $5. 


;. Who, in Reſpect of their Crimes, are diſabled krom 
being Executozs, 


There are few or none, who, by our (c) Law, are diſabled, on Ac- () How far 
count of their Crimes, from being Executors; and therefore it hath by the Civil 
been always (d) holden, that Perſons attainted or outlawed may ſue as e or 
Executors or Adminiſtrators, becauſe they ſue i anter droit, and for th ; 


E ticks, Apo- 
Benefit of the Party deceaſed. - ſtates, Trai- 


= | | 25 tors, Felons, 
| * Perſons outlawed, inceſtuous, Baſtards, famous Libellers, manifeſt Uſurers, Sodomites, uncertain 


Ne WW Perſons, Cc. are excluded from being Executors, vide Godolph. $5. OF. of e . Seed 346. 
(d) As in Co. Lit. 128. Cro. Car. 8, 9. 1 Rol. Abr. 914-5. 1 Vern. 184. 5 


Alſo a Villain (e) may be an Executor, and the Lord cannot ſeiſe (e) 18 H. 6. 4. 
thole Goods which he has to the Uſe of the Deceaſed; nay, (F) where 1 Kol. Abr. 

| a Villain was made Executor, he might ſue his own Lord for a Debt due ( i $i * 
to the Teſtator. | | TEES 5 30. 


| Butan (g) excommunicated Perſon cannot be an Executor or Admi- Ce. E. 134. 
niſtrator, for by the Excommunication he is excluded from the Body of * * 
| the Church, and is incapable to lay out the Goods of the Deceaſed to Suinb. 349. 
| pious Uſes, VVV „ | Godolph, 85. 


the Statute 3 Fac. 1. cap. 5, which enadts, that every Popiſh Recuſant convict ſhall ſtand to all In- 
| tents and Purpoſes diſabled, as a Perſon lawfully excommunicated, extends to diſable ſuch Perſon 
from being an Executor, vide 1 Hawk. P. C. 23-4. and Off. of Exec. 17. where it 1s ſaid, that Recu- | * 
| fants convicted at the Time of the Death of any Teſtator, are diſabled to be his Executors; and | | 0 
ecutot; I Shocy, 293-where the Probate of a Will was .refuſed to an Executrix, ſhe being a Papiſt convict, 


(e) Whether : | | | 


ith the and the ConviQtion exhibited into the Spiritual Court. 


e to d 15 1 | 
I! W | : 1 3 > i a f 14 Tx T419% .- 1 5 „„ I | | 4 

eaten Who, in Keſpect of their Country, may be Executozs, | 
the! : 5 | „ | | 5 Jy vi 

: uch lt ſeems agreed, that by our (5) Law, an Alien, or one born out of (5) Of. of | 


nd not to his own Uſe. een 
eln. | 8 | | Exccurors, 
bnlefs they are ſo appointed in military Teſtaments ; and the Reaſon hereof is, that in ſuch Tefta- 


But it has been long (1) doubted, whether an Alien Enemy ſhould (% Cre. Li- 


a ; | oo ET. — 8 142. 
untain an Action as Executor, for on the one Hand it is faid, that by ee _ 


© Policy of. the Law, alien Enemies ſhall not be admitted to Actions 
recover Effects, which may be carried out of the Kingdom to weaken 
rat er felves and enrich the Enemy, and therefore publick Utility muſt be 
NY C- 


E 
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(a); Civ: Elz. 


683. 
Moor 431. 
Carter 49, 
191. 
Skin. 370. 


Godolph. 86. 


1 Salk. 36. > 


* Salk, 36z 

299. 

Carth. 457. 
1 Shou. 293. 


Carth. 45 Jo | 


The King v. 


Sir Richard 


Raines, 

I Salk. 299. 
S. C. and 
there ſaid, 
that there 
had been n 
Precedents 


nor Practice of this Nature, 


1 Show. 293. So where after Probate of the Will the Executor became a Bankruph 


Hill and 
Ae. 
1 Salk. 36. 


S... 


0 


preferred to private Convenience; (a) but on the other Hand it is ſaid 
that thoſe Effects of the Teſtator are not forfeited to the King by Way 
of Repriſal, becauſe they are not the alien Enemy's, for he is to recover 
them for others; and if the Law allows ſuch alien Enemies to poſſeſz 
the Effects as well as an alien Friend, it muſt allow them Power to re. 
cover, ſince in that there is no Difference, and by Conſequence he my} 
not be diſabled to ſue for them; if it were otherwiſe, it would be a Pre. 
judice to the King's Subjects, who could not recover their Debts from 
the alien Executor, by his not being able to get in the Aſſets of the 
Teſtator. | | 


;. Who, in Reſpect to their Want of Underffanding, an 
diſabied from being Executoꝛs. | 


By our Law, as well as by the Civil Law, Ideots and Lunaticks are 
incapable of being Executors or. Adminiſtrators, for theſe Diſabilities ren- 
der them not only incapable of Executing the Truſt repoſed in them; 
but alſo by their Inſarity and Want of Underſtanding they are incapa- 
ble of determining whether they will take upon them the Execution of 
the Truſt, or nett. „ „ 
Therefore it hath been agreed, that if an Executor became Nn n. I 


Dos, that the Spiritual Court may, on Account of this natural Diſability, 


commit Adminiſtration to another. 


6. Who, in Reſpect to their Foztune and Circumſtana, | 
may be Erecutozs, and therein ot obliging an Erecain BW 


to give Security. 


It ſeems to be now agreed, that the Spiritual Court cannot refuſe to 
grant the Probate of a Will to a Perſon appointed Executor, on Account 
of his Poverty or Inſolvency ; for, as he is but a Truſtee for the De- 
ceaſed, and ſuch a Perſon, as the Teſtator thought proper to appoint for 
that Office, without any previous Qualification, the refuſing to admit 
him Executor would be attended with theſe Inconveniencies: I/, That 
tho* he has a 'Temporal Intereſt, yet he cannot ſue for the Debts of the 
Feſtator before Probate, which may be a conſiderable Detriment to the 
Teſtator's Eſtate, and conſequently to Creditors and Legatees. 2d), That 
whilſt this Affair is in Controverſy, there will be neither Executor ot 
Adminiſtrator againſt whom an Action may be brought to recover Debt 
or Legacies. 3dly, That if Adminiſtration ſhould be granted to at- 
other, it would be a good Plea at Law to an Action brought by {ſuch ! 
one, that there was a Will and an Executor appointed. 1 

Therefore, where to a Mandamus to the Judge of the Prerogatit 
Court, to grant the Frobate of a Will to a Perſon named Execute 
therein, the Ordinary returned, that he was an abſconding Perſon ani 
inſolvent, and that he retuſed to give Caurion to pay Legacies bequeat! 
ed to ſome of the Teſtator's infant Relations; and a peremptory Mandi. 
mus was granted; for the Ordinary has no Authority to interpoſe and 
demand Caution of the Executor, when the Teſtator himſelf required 
none. 3 


and there being a Suit commenced in the Eccleſiaſtical Court to revo 
the Probate and grant Adminiſtration to another, the Court of King 
Bench granted a Prohibition, " Nut 

I n 


9 


* * —— he”. +» of * 


„ * 8 Ke 
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But as an Executor is conſidered but as a bare Truſtee in Equity; ſo if % 48 
| : of he C f Ch 1 5 5 „ Carth. 458. 
he be inſolvent, the Court o (a) Chancery will oblige him, as they will 1 Show. 294. 
any other Truſtee, to give Security before he enters upon the Truſt. (a) Where, 
Ce OE Tg OA Eh | ring the. 
Litigation of a Will in the Spiritual Court, the Court of Chancery, on Suggeſtion that the , rae 
who claimed as Executor under the Will was inſolvent, ordered that the Debtors to the Deceaſed's 
Eſtate ſhould forbear to pay any Money till the Matter was ſettled in the Spiritual Court. 1 Chan. 
Ca. 75 | 5 i < | 


As where the Teſtator deviſed a Legacy to 7. S. payable at the Age 1 Chan, Ca. 
of twenty-one Years, on a Bill, ſuggeſting that the Executor waſted the!“ 

” Fſtate, and praying that he might give Security to pay the Legacy when 
due, it was decreed accordingly. _ ER ane 5 
So where the Teſtator deviſed a Legacy to his Child, an Infant, pay- 2 Vern. 249. 
able at the Age of Twenty-three, and made his Wife Executrix and Re- Reus and 
ſiduary Legatee, and ſne married a ſecond Husband and died, and he Noble. 
tocł out Adminiſtration de bonis non, with the Will annexed, (his Wife 
deing Reſiduary Legatee) and upon a Suggeſtion of Inſolvency, the 
Court decreed him to give Security to pay the Legacy when it ſhould 
become payable. | | e | 5 


tn 


7. Of making Jnfants Executo?s, 


n. 3 An Infant may be appointed Executor, but he cannot Adminiſter till Bb os 
* be is of the Age of Seventeen, (b) during which Time Adminiſtration is Of of Era 
o de granted to ſome Friend of his. 0 208. : 


3 (b) For this 
vide Poſtea Letter (B). 


15 So a Child in Ventre ſa more may be appointed, and if the Mother is Godolph. 102. 
02 WW delivered of Two or more Children at the Birth, they ſhall be all Exe- Of: of Exec. 
{WE cutors. | 4 | 185 21 


As to Acts done by an Infant in Execution of the Office of an Execu- Of. of Exer. 


ſe to © tor, it ſeems agreed, that regularly all Acts done by him in this Re- 213,14. 
count ſpect, before the Age of Seventeen, are not binding, as if he (c) ſells the 7 103. 
De- I Teſtator's Goods, (d) aſſents to a Legacy, (e) receives Debts due to the a: Exe. 
he Leſtator, Oe. TE, ” | 5 cutor before 
a q 


1 | . PET Ns ; 4 | the Age of 
Thar WE Serenteen cannot ſell a Leaſe for Years, which he has in Right of the Teſtator, with an Rees, a Ss 


of the 


© the Debts of the Teftator, and diſcharge the Debts of the Infant himſelf. 1 Rol. Abr. 750. — But in 
C Elz. 254. it is held, that an Infant Executor, at the Age of Thirteen, or other Perſon by his Or- 


to the . der, may ſell Goods to pay Debts. — And though ſold for | gs 

X 4 | . nd though ſold for leſs than worth, yet the Sale is good. 
„ That 5 Lem. 143. & vide Keil. 51. a. (d) That an Iufant Executor cannot os a Legacy unleſs he 
Mor of ath Aſſets to pay Debts. 1 Chan. Ca. 257. (e) Eſpecially before the Age of Fourteen. Off. of Exec. 217. 
- Des Px 1 


to d- 


| But all Things, that an Infant Executor doth after he attains the Age OF. of Exec. 
ſuch 8 | 


of Seventeen, tho* before the Age of Twenty-one, if done according to 25/16. 


bie Office and Duty of an Executor, will hold good and ſhall bind him, ©'% 0%". 49 


rogative WE" paying of Debts, ſuing for and recovering Debts, ſelling the Teſtator's Moor $52. 
Kecuidl I 00ds, Oc. . | 1 And. 177. 
ſon 2% a 3 | | 3 5 Co. 27. 
quent. | But if an Infant Executor, after the Age of Seventeen, but before the 5e. 2) 
Mani Nee of Twenty-one, gives an Acquittance or Releaſe for a Debt or Du- 55 N , 
ofe ud owing to the Teſtator, ſuch a Releaſe; without an actual Payment to s. N 


requitel he Infant is (f) void ; for if this ſhould be conſtrued good, it would be Of: of Exec. 
, | | | 215. S. C. 


From hence it is ſaid, that tho' an Infant may adminiſter at Seventeen, yet he cannot commit a 


uk, that an Infant's Conſent to a Legacy, tho' after the Age of Seventeen, is not good, eſpecially 
a n him to a Devaſtavit, as it may do when hore are not Aſſets en to ha Debrr. 
1 a Bond be forfeited, and the Infant Executor receives only the Principal Sum without the 
1 y, and gives a general Releaſe of all the Debt, this Releaſe at Law is no Bar of the Penalty. 
Val 490. Kynivetos and Latham. | | ; 


4.0, II. | 5 D taking 


zankrußt 
o rerche 


of King 
mn 


7 10 till he is Twenty-one. 1 Very, 328. — And the Author of Off. of Exec. 213-4. inclines to 


. — oe ee 


— 


r —— ” — 


king away chi Privilege which the Law allows Infants to avoid their 


Acts, when they are apparently to their Difadvantage ; and this, which 


is in Prejudice both to the Infant and to the Eſtate of the Teſtator, can. 
not be ſaid to be done according to his Office. as an Executor. 
vc i. If an Infant Executor ſues or is ſued, the muſt regularly appear by 
kev © oft his Guardian, and not by Attorney, for by Law he is diſabled to make 
fants, and an Attorney; for if he ſuffers by the Neglect or falſe e of his 
where he Attorney, he has no Remedy againſt him. 


may appear : 
by Attorney, being joined with others, who are of full Age, witle Oro. Flix. $41. Poph. 150. G. 2 


441. 1 Mod. 47, 298. 3 Bulſt. 180. 1 Vent. 102. 1 Sid. 449. 1 Wee. * 2 Galt Uh Lelv, 446, 
1 Lev. 181. Cro. Elix. 378. Carth. 122. Selk. 205. 4 Mod. ). 


8. Ot a Feme Covert executrix. 


Off. of Exec. A Feme Covert may be appointed Executrix, and in the Spintia 
202. hurt ſhe is conſidered as Feme Sole, capable of ſuing and being ſued 
Godot. without her Husband; and therefore it ſeems, that according to ther Lay 
| ſhe may take upon her the Probate of the Will without the Aſſent of the 
| Husband, who hath no Right to interpoſe or meddle in the Affair. 

FKeilw, 122, But by our Law, Husband and Wife are conſidered but as one Perſon, 
OE FE, „and as having but one Mind, which is placed in the Husband as mot 
203. ” capable to rule and govern the Affairs of the Family, and therefore the 
Wi.ife can do no Act, which may prejudice the Husband, without his Cen: 
Mb; and Concurrence: Hence the Husband muſt be joined in all Adtions 

by or againſt his Wife; and conſequently a Wife cannot, by our Lay, 

take upon her the Office of Executorſhip, without the Conſent of her 


_ Husband. | 
Off. of Exe Therefore it ſeems, that if a Wife, who. is made Executrix, i is cited in 
1 the Spiritual Court to take upon her the Exccutorſhip, and the Hustand 


appears and refuſes his Conſent thereto, if afterwards they proceed to 
compel her, a Prohibition will be granted. 
Godolph. 109, Alſo a Wiſe cannot, againſt her Conſent, tho' her Husband is willngy 
1 be compelled to take upon her an Executorfhip; but if the Husband ad- 
mwiniſters, the will be bound by it during the Coverture. 
Gedhipb. 110. So if a Wife adminiſters, tho' againſt the Conſent of the Husband, 
. and an Action is brought againſt them, they are eſtopped to lay; that 
| the Wife was not Executrix. |. 
Bro. Executor. So. if a Feme Sole be made Eveeutrix, and ſhe marries before ſhe in- 
 Gedolh. 110. termedles with the Eſtate, and her Husband adminiſters; this is ſuch an 
Acceptance as will bind her, and ſhe can never afterwards refuſe it. 
OF. of Exec, It is ſaid, that a Feme Covert Executrix may, without the Conſent of 
198-9. bur, her Husband, make a Will, and. appoint. an (a) Executor as for thole 


Lone fox Things which ſhe hath as Executrix,. for ſhe has them / antor droit. 
usdan | 


Conſent is. neceſſary, to wake the: Will of a Feme Covert good, vide Tit. Deviſes, Letter (A) 00 Wy 


make bees Husband ſuch Exccuton Godol ph. 1 10. 


12 H. 4. 21. 4 Debtor may make his Creditor . and in Tack Gate FR Exe 


Ploaw, 185. 


Han 15 cytor: may retain ſo. much of the Teſtator's Aſſets, as will ſatisfy hin- 


Of. of Fuca ſelf ; but this muſt be underſtood. where his Debt is in an equal Degree 
"7 Ts with other, Creditors ;, for if he be a ſimple Contract Creditor, he cannot 


W 115, retain againſt. a:Creditor: by Specialty, or any other of a duperion Nats 
1 Salk, 304. 


de Hoh. 10. Aan une zes. Fe „ | 5 


„ 


Executoꝛs and Adminiſtrators, DL, 
f Adminiſtration be (4) granted to a Creditor; + terain f 
80 if Adminilt ace ai ) gra 5 42 a Credjtors he may retain ſo %. 113. 
much of the Inteſtate's Aſſets, as will ſatisfy himſelf ; but this alſo muſt OF. of Exec. 
de underſtood as to Creditors in equal Degree. | . 
e : V wart 4 arcs vr. a} Butan- 
lecutor de ſon tort, who is @ Creditor, cannot retain, becauſe this would be allowing him to take Ad 
vintage of his own Wrong. 5 Co. 30. Needbam's Caſe. | 


| Alf ſuch an Adminiſtrator, who is a Creditor by Specialty, may 1 Rot. br. 
E bring an Action of Debt againſt one who poſſeſſes himſelf of the Inte- 94% 4/%; 
ſſate s Goods as Executor de ſor tort, with an Averment, that none o 85 | pong 
| the Goods came to his Hands to ſatisfy the Debt; for tho' he may bring 3*t 

Trover or Treſpaſs againſt. him as Adminiſtrator, yet as againſt a Stran- 

deer he is not deprived of this other Remedy; for the Reaſon why the 

© Dcbror's making the Creditor Executor; or his taking out Adminiſtra- 
tion, is ſaid to ſuſpend or extinguiſh the Action, is on Suppoſition of Aſſets. 
So if there are no Aſſets, he may ſue the (5) Heir of the Obligor, 
E where the Heir is bound. 


* 


1 Salk, 304. 
1 Rel. Abr. 
Z VCC | e 
0) so if a Creditor is made Executor with others, he may ſue the others, eſpecially if he hath not 
adminiſtered. Off. of Exec. 32. Godolph. 115. & vide Cro. Car. 372. 1 Fon. 345. | 


So if A. and B. be jointly and ſeverally bound to C. and A. makes C his 2 Lev. 73. 
n Executor (or as the Caſe was) makes D. his Executor, who makes C. His Coc andCro/r. 
t Executor; in this Cafe, if C. has not received Satisfaction of the Aſſets of 

he 7 be may ſue B. for, being jointly and ſeverally bound, he may ſue 

n: W which of them he pleaſes. En et RE: 


10. Of making Debtozs Executoꝛs. 


„ i, lad down as a general Rule, that if a Creditor makes his, p, 4, 
10 Pebtor Executor, it is an (c) Extinguiſhmenr of the Debt, for he cannot 92 * 
ie himlelf... e 5 5 Co. 30. in 


: os JJ ie oat a6  Needbam's 

| Caſe, Off: of Exec. 30 Godolph. 113. (c) For being a Perſonal Action, and once ſuſpended, it cannot 
be revived again. Hob. 10, — But though it is a Diſcharge of the Action, yet the Debt is Aſſets, and 
che making him Executor does not amount to a Legacy, but to Payment and a Releaſe, 1 Salk. 306. 
ber Holt Ch. Juſt. _ | : | 


CFC odd id ak 34): » 4 5 8 eee eee c- 3 3 
But if a Perſon dies Inteſtate, and the Ordinary commits Adminiſtra- 


„bon to a Debtor, the Debt is not thereby (4) extinguiſhed, for he comes ö 2 0 
e i into the Adminiſtration by the Act of Law, whereas the other is the Act Off of Exec 31. 


of the Party. | | (d) And 
| hob | therefore if 


* 


thoſe Na well bring an Action againſt him. 1 Sid. 79. 


ent of n Oblieor adminiſters to the Obligee, and makes his Executor, and dies, the Creditor of the Obligee 


the Debtee makes the Debtor and another Co-executors, and one 8 E. 4. 3. 
a) N if them makes his Executor, and dies, the ſurviving Co-executor ſhall 2% E- 4 * 
dot have an Action to recover the Debt againſt the Executor of the 1 . 
Pebror, becauſe the Debt was once extinct; for it could not be brought 

put in the Names of both the Co-executors, notwithſtanding (e) one alone 
miniſtred'; and it could not be brought in both their Names, becauſe Obligee 
Debtor could nor ſue himſelf. | makes the 
133 | 1 5 — | ts DOD Obligor and 
ners his Executors, and the Obligor refuſes, but the others adminiſter, and the Obligor dies firſt, 
the Debt is releaſed; for the Obligor, notwithſtanding the Refuſal, might haye come in and ad- 
miſtred, and the Probate by the others was for his Benefit. 1 Salk. 308. per Holt. | | 


So where A. being bound in an Obligation to B. B. makes A. his Exe- 1 Salk. 299. 
tor, who adminiſters ſeveral of the Goods, but dies before Probate of 1 
ne Will, and Adminiſtration to B. being granted to J. S. he brought his —_— 
„lion againſt the Heir of A. but it was held, that the Debt was releaſed 

| | in 


(e) If the | 


* K 8 


Uccreed, 


| » 


s Executozs and Adminiſtrators, 


— 1 * * 8 4 


in this Caſe, tho' A. never proved the Will; for by Adminiſtring as x, 
ecutor he was compleat Executor for this and ſeveral other Purpoſes, : 
Cro. Car. 373. But all theſe Caſes of Extinguiſhments by making Debtors Executor; 
Off. of Exec. muſt be underſtood where there are Aſſets ſufficient to diſcharge ang fi 
32. tisfy the Teſtator's Debts and Legacies. oY 


Y-lv. 160. Therefore, where a Debtor and another were made Executors by the 


lud and . Debtee, who by his Will appointed, that out of that Debt due to him 
Rumeey. they ſhould pay a certain Legacy, it was adjudged, that as to the Ie. 
gatee, this Debt was not extinct, but that it remained Aſſets to Pay Le. 
gacies as well as Debts; and this being a Legacy, and properly recoyer. 
able in the Spiritual Court, the Court of B. R. refuſed to grant a Prob. 
bition to a Suit for it there, and the rather in this Caſe, becauſe it g 
expreſly deviſed to be paid out of the Debt. = 
nan So in a late Caſe, where the Teſtator deviſed ſeveral Legacies, an 
ris WY amongſt the Reſt gave conſiderable Legacies to his two Executors, tg 
afirmed in Whom alſo he deviſed the Surplus of his Eſtate; and there being a Det 
the Houſe of of 3000 J. due by Bond to the Teſtator from one of the Executors, he 


Selwin and 


Lords, 21 inſiſted, that there being ſufficient Aſſets to ſatisfy all the Legacies, tha 


Aan , 1754 this 3000 J. ſhould not be brought into the Surplus of the Teſtators B. 


ſtate, but that the ſame was extinguiſhed for his Benefit by his being 
made Co- executor; and that though the Surplus of the Eſtate was desi. 
ſed to them both, yet that this Debt could not be taken to be Part of 
that Surplus being before extinguiſhed ; but it was decreed, that the 


wn Chan. 30001. (a) ſhould be taken as Part of the Surplus of the Teſtator's Per. 


Ca. 292:5.P. ſonal Eſtate, and both Executors equally intitled to the ſame; for tho 


in ſome Books the Teſtator's making a Debtor Executor is ſaid to be an 
Extinguiſhment of the Debt, becauſe an Executor cannot ſue himſelf, 
yet it was never doubted, but that ſuch a Debt remained Aſſets to fatisy 
Creditors, and was alſo reſolved to be Aſſets to ſatisfy Legacies; and 
this Deviſe of the Surplus and Reſidue of the Teſtator's Eſtate being a 
much a Legacy, and as wel! recoverable in the Spiritual Court, as any par- 
ticular Legacy, it was but fitting, that ſince the Courts of Equity claim 
nov a concurrent Juriſdiction with the Eccleſiaſtical Courts in Matters of 
this Nature, that there ſhould be the ſame Meaſure of Juſtice in both 
| / EG dat dee £2 aro Ee 
11 H. 4. 83. If the Debtee makes the Executrix of the Debtor his Executrix, and 
1 Fon. 345: dies, this is no Extinguiſhment of the Debt, becauſe the Executrix is 
(50 But ine intitled to the ſame, not in her (99 own Right, bur in the Right of an- 
Obligee other. e 2 | CR EE 
takes the | : at 3 Ws 3 3 
Obligor to Husband; this is an Extinguiſhment of the Debt, becauſe it would be a vain Thing for 
the Husband to pay the Wife Money in her own Right. Co. Lit. 264. 1 Salk. 306. — But if the Exc 
cutrix of the Obligee takes the Obligor to Husband, this is no Extinguiſhment of the Debt, for he 
may pay Money to her as Executrix, becauſe, if the lays the Money fo paid to her by it ſelf, the 
Adminiſtrator de bonis non of her Teſtator (if ſhe dies Inteſtate) ſhall have that Money as well as al 


v * 


other Goods that were her Teſtator's. 1 Leon. 320. Moor 236. 1 Salk. 306. 


2 Mod. 315. Under this Head of making Debtors Executors, it may be proper t0 

Ter Bailie s obſerve, that if a Debtor be in Execution, and the Plaintiff dies, b 

% which the Right of Adminiſtration deſcends upon the Debtor; in this 
Caſe he cannot be diſcharged upon a Habeas Corpus, becauſe Non cons 
de perſona; neither can he give a Warrant of Attorney to acknowledge d- 
tisfaction ; and therefore it ſeems moſt adviſeable to renounce the Admi- 
niſtration, and get it granted to another, and then he may be diſcharged 
by a Letter of Attorney from ſuch Adminiſtrato. 
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| (B) Ok the different Kinds of Executoꝛs and 
Adminiſtratoꝛs: And herein, 


1 Ok an Adminiſtratoz durante minoritate of an Inkant 
3 Executoz oz Adminiſtratoꝛ. 


1. (ho may be ſuch an Adminiftrato?, 


np one makes an Infant his Executor, or dies Inteſtate, and the Right G05. 102. 
3 I of Adminiſtration devolves upon an Infant, in theſe Caſes the Ordina- 5 Co. 29. 

v ry is to grant Adminiſtration during the Minority of the Infant, 2. e. in OS 

0 WW the firſt Caſe, till he arrives at the Age of Seventeen, and in the latter ROTOR 

t till he arrives at the Age of Twenty-one; becauſe an Infant cannot, be- 

de W fore his full Age, give Bond to adminiſter faithfully. Gs rhe 

a WW And as ſuch an Adminiſtrator is but in Nature of 4 Curator for the 

E. Infant, and has no Intereſt or Benefit in the 'Teſtator or Inteſtate's E- 


in? WW tate, but in Right of the Infant, it has been always held diſcretionary 
"Win the Ordinary to whom to grant it, and therefore it hath been fre- 


af * quently (a) adjudged, that he is not obliged within the Statute 21 H. 6. (4) Hot. 250, 
tne to grant it to the next of Kin either of the. Deceaſed, or the Infant. 1 Vert. 219, 
va | | | | „„ 14. Rob $49; 
tho Y 3 Mod. 24. 5 Mod. 395, 
N If A. makes B. his Executor, and B. makes C. an Infant Executor, 2 2 
tis and Letters of Adminiſtration are granted to F. S. during the Minority 13 an 
nd of C. J. S. cannot bring an Action againſt a Debtor of the firſt Teſtator 7 

oo 5 Virtue of this Adminiſtration. . _ 

pal If an Infant, and one of full Age, are made Executors, he who is of 2 Lev. 239, 


E full Age may take out Adminiſtration durante minoritate of the Infant, and 245. 


claim WE | on of 
_ may declare as Executor or Adminiſtrator durante minoritate, and there 
both is no Abſurdity in this Caſe, that there ſhould be an Executor and Ad- 


© miniſtrator to the ſame Party. 
rix 1 


of an- g 2. Uhat Things an Admintſtratoꝛ de bonis non map do. 


f | It ſeems to be agreed, that though an Adminiftrator durante minoritate 1 ny 46, 
ving for WE bath but; e e We . 3 c el by, 
de kr. ath but a imited and ſpecial Property in the Eſtate of the Deceaſed, yet 910. 

, for be be may do all Acts which are Incumbent on an Executor, and which are Ouen 35. 
elf, the for the Advantage of the Infant and Eſtate of the Deceaſed, and therefore 3 

1 as an} be may {ell ona peritura, ſuch as fat Cattle, or any Thing elſe which 5178. 
may be the Worſe for Keeping; ſo he may (Y) aſſent to a Legacy, and Godb. 124. 

| | | | unleſs there 
be Aſſets to pay Debts. 5 Co. 29. a. 


Oper t0 
dies, by 


in this | | 
2 con We But cannot do any Thing to the Prejudice of the Infant, and therefore 5 Co. 29. 

doe St be cannot ſell the Goods of the Deceaſed any farther rhan they are neceſ- £ ang mt Caſe, 
> Admi- F for Payment of the Debts, nor can he ſell a Term for Years during %%? 


* AY | ; ; . 2 2 And. 132. 
he Minority of the Infant, for the Words of his Authority are, Aumini- ; Toon. 218, 
ationen omnium & ſingulorum botwrum ad opus, Commodum & utilitatem S. C. & vide 

: - FONG . 
n dir Moy! Finch's Caſe, a Diverſity taken, where Adminiſtration is granted durante minori atate Execu- 
10 in luch ſpecial Manner as this Cate of Prince's is; and when ſuch Adminiſtration is granted in a 
ou Manner; for in the firſt Caſe ſuch Adminiſtrator cannot make Leaſes of any Term veſted in 

{_ EXecutor, bur in the other Caſe he may, and they ſhall be good till the Executor attain the Age 
eventeen, and until he enter, 


vol II ED 5 E. executricis 


| charged 


(8) N 
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„ 

executricis durante ſua minors & tate, & non aliter nec alio modo commits. 

| mis, E57. | 3 3 

1 Rel. Abr, If Adminiſtration durante minoritate be granted to A. and afterwars, ME 

910, 911. repealed and granted to B. who obliges A. to account to him, and after. 

| wards gives him a Releaſe; this Releaſe will not bind the Infant, fo 
this does not appear to be for the Benefit or Advantage of the Infant, 


Latch 160, If an Adminiſtrator durante minoritate waſtes the Aſſets, the mc: 
267. proper Way to charge him is by Action on the Cale by the Infant whe 
Noy 86. " 


he comes of Age; alſo by ſome Opinions he may bring Detinue again 
223 him for thoſe Goods which he ſtill continues in his Poſſeſſion, or he mar 
1 Mod. 174. ; we | 3 may 
1 Sid. 57. oblige him to account in the Spiritual Court, but cannot bring a Wr; 
6 Cv. 18. b. of Account againſt him at Law; neither is he chargeable in any Action 
at the Suit of a Creditor, after the Infant comes of Age; but ſuch Cu. 
ditor may ſue the Infant, who has his Remedy againſt the Admin. 
ſtrator. | | „„ 
Hob. 2 50. If an Aaminiſtratrix durante minori etate of her Infant Davghter I. MW 
Briefs and ecytrix, gives ſeveral Bonds to the Teſtator's Creditors for their Det, WE 
bay as 3 and takes a ſecond Husband, the Husband may retain as his own, b 
added, how much of the Goods of the Teſtator as amounted to the Value of the 


the Caſe Debts paid and undertaken by the Wife. 
would be if | „VC _ 
the Wife died, by which the Husband would be no longer chargeable, & vide Roym. 484. 


Comb. 46 5. So if an Action be brought againſt a ſpecial Adminiſtrator, and the 
2 her Adminiſtration determines pending the Action, he ought to retain Aﬀets 
mY to ſatisfy the Debt which is attached on him by the Action. FF 


z. At what Time the Authozity of an Adminiffratoz d. 
rante minoritate determines, Th 


| | 1 
5 Co. 2 | It has been already obſerved, that there is an eſtabliſhed Difference, 8 
Hob. 251 where Adminiſtration is granted to one as Guardian to an Infant, vo 
pw _ hath a Right to adminiſter, but is incapable to take it by Reaſon of h 
Carth. 446, Minority ; and where an Adminiſtration is granted during the Minority Wt* 
Comb. 475. of an Infant Executor; that in the laſt Caſe the Adminiſtration deter- ] 


1 Salk. 39. mines as ſoon as the Executor attains the Age of ſeventeen Years, bu 
5 Mod. 395. in the other Caſe it continues till the Infant attains his full Age. * 
Alſo it ſeems agreed, that if Adminiſtration be granted during the M. 
ncority of ſeveral Infants, that it determines upon the coming of Age d 
(4) In Princes any one of them; and it is laid (a) down by my Lord Coke, that Admi: 
Caſe, niſtration granted during the Minority of an Infant Executrix ceaſe 

Ve upon her Marriage. | ON, | 
But as this Matter was fully debated in a late Caſe, I ſhall here inſet 

ſo much thereof as relates to this Point. 

Fones verſus One made his Will, and thereby, after ſeveral ſpecifick and pecuniat 
Lord Straf- T.epacics, gave and deviſed the Reſidue and Remainder of his Perſoni 
P 7 Eſtate to his four Nieces, and made FJ. S. his Executor, and died; ts 
Chancellor, Executor proved the Will, and afterwards died inteſtate, and thereupa Wk . 
_ afſited by Adminiſtration de nis non, Ec. cum teſtamento annexo was granted Ui. 
Lord Ch. Ju. the Plaintiff during the Minority of the four Nieces ; the Reſiduary I 
mona, on gatee, one of the Nieces, married a Perſon who was of full Age, bu 
Demurrers, ſhe her felf was an Infant under the Age of twenty-one Years, thou! 
above Seventeen; and Sir Henry Fobnſon, in the Year 1696, having "BW... 
ven the Teſtator a promiſſory Note for the Payment of 800 J. and , 
wards, by his Will in 1719, gave and deviſed all his Real and Perſo! 
Eſtate to H7lliam Guidott, Eſq; for the Payment of his Debts, Legac® 
and ſubject thereto, in Truſt for ſuch Child or Children, as the Detet 
dant, the Lord afford, ſhould have by his Lady, who was the on) 
p Davgii 


2 
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Daughter and Heir of Sir Henry Fobnfor, to whom he had been married 
about fix or feven Years; and in the ſame Year 1519, Sir Henry Fohnſon 
died, Mr. CH, the Executor, renounced, and the Lord Strafford's 
Children being Intants of tender Years, the Lord Strafford took out Let- 
ters of Adminiſtration cm teſtantento annexo, during the Minority of his 
Children, to Sir Henry Fobnſon; and there being likewiſe a Bond given 
by Sir Henry Johnſon to the fame Perſon, for Payment of a further Sum 
E of Money, the Plaintiff Jones brought an Action of Debt upon the Bond 
& in the Court of Exchequer, to which the Defendant, the Lord Strafortl, 

© pleaded Solvit ad Diem; and alſo by Leave of the Court pleaded further 
as a double Plea, purſuant to the Act for Amendment of the Law, that 
be had fully adminiſtered, præterquam ſuch and ſuch Judgments to ſeveral 
2 perſons, and that he had not Aſſets ultra ſufficient to pay and ſatisfy - 
in. Wo thoſe Judgments ; upon this Plea the Plaintiff ones brings his Bill for a 
© Diſcovery and Account of Aſſets, and the three Nieces, who were In- 
by. WW fants and unmarried, and likewiſe the married Niece, who was alſo an 
ths, Infant, and her Husband, were Co-Plaintiffs in the Bill, To this Bill, 
„which was not only for a Diſcovery of Aſſets of Sir Henry Fohnſo1r, but 


te likewiſe for Payment and Satisfaction both of the Bond-Debt, and like- 


vuiſe of the ſimple Contract Debt due on the Note, the Defendant, the 
Lord Straford, put in a Demurrer, which was that of the Plaintiffs owti 
© ſewing, in their Bill it appeared, that one of the Nieces was married, 
and therefore having a Husband capable of Acting for her, the Admini- 
d the gration granted to the Plaintiff Zozes, during the Minority of the four 
Aſſen WW Infants, was determined; and the Queſtion was, whether one of the four 
Nieces being married, and her Husband of full Age, whether the Admi- 
© niſtration granted to the Plaintiff Tones, during the Minority of the four 
Nieces, determined, tho? ſhe her ſelf was ſtill under the Age of twenty-one 
E Years; it was agreed on all Hands, that where an Infant is made Execu- 
tor, and Adminiſtration is granted during his Minority, that fuch Admini- 
ſtration ceaſes ip/o facto, when the Infant attains the Age of ſeventeen 
eng ears; and the Opinion of Lord Coke, 5 Co. in Prince's Caſe, was cited, 
7 3 : MS i 222 . 12 | 

wo that ſo it would likewiſe, if ſuch Infant Executrix, being under Seven- 
of his teen, ſhould marry, becauſe her Husband was capable of acting for her; 
inorir and it was argued for the Defendant, that if this were ſo in Caſe of an 
N Infant Executrix, there was the ſame Reaſon for it in the preſent Caſe, 
Ru where one of the four Nieces, during whoſe Minority Adminiſtration 
4 cum Teftamento annexo was granted, was married; that it was agreed on the 


2 du. 


the M. other Hand, that whenever any one of the four Nieces attained the Age 
Age d jo! twenty-one Years, that the Adminiſtration ceaſed, and there was the 
t Adm ame Reaſon when one of them married and had a Husband capable of 
© ceaſo i eiing for her; that this was to be reſembled to the Caſe of a Guardian 


at Common Law, and that if an Infant Feme married, the Guardianſhip 
Nas determined, becauſe the Husband was immediately on the Marriage 


re inſen WW Ts 5 
become her Guardian; and it would be inconſiſtent that ſhe ſhould at 


ecuniar ſame Time be under the Power of another Guardian; ſo here ſhe, 
_— om her Marriage, became under the Care and Guardianſhip of her 
jed; th: and, and he was capable of Acting for her, and conſequently the 
1ereupo iminiſtration granted during the Minority of the Four was then deter- 
Amel 8 ined in the ſame Manner as if ſhe had attained her Age of twenty-one 
vary Ls; and then the Plaintiff ones, during the Minority of the Four, 
Age, mM Bb no Right ro bring this Bil}, and that the Demurrer was good ; and 
;, thouf! Pr this were cited 5 Co. 29. Prince's Caſe, 6 Co. Sir Moyle Finch's Caſe, 


aving g %R. 39. and that the only Caſe againſt it was 2 For. 48. and they alſo 
and . ted the Opinion of Juſt. .T wi/den, 1 Vent. 103. But on the other Side it 


person argued, and the Court was clear of Opinion, that the Adminiſtra- 
Legacit zen in this Cafe did not determine by the Marriage of one of the ſour 
e Defer =, they ſaid, that it was by no Means clear, even in the Caſe of the 
the ohen Exccutrix, that if ſhe married under the Age of Seventeen, that 


Davghi the 
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ihe Adminiſtration granted during her Minority was thereby deter. 


Dodderidge, he much marvels at this Opinion of the Lord Coke; that in 


Action for it, as of a Horſe, or other intire Thing? The Husband in this 
Caſe would be intitled but to a fourth Part of it in Right of his \\ite; 


nnn 


mined ; that this was not the Principal Point in Prince's Caſe, but on! 
the Opinion of, or an Obiter Caſe put by my Lord Coke; that the ſame 
Caſe was reported in Cro. Elix. 718. and 1 Aud. and there nothing ſaid 
of it, that in the Office of Executors, ſuppoſed to be written by Juſtice 


the Spiritual Courts where theſe Adminiſtrations are granted, they take 
no Notice of the Husband, nor will in ſuch Cafe grant Probate of the 
Will or Adminiſtration to him, but look upon the Wife as to this Purpoſe 
as a Feme Sole, and that the only Power, which the Husband has in 
theſe Caſes, is derived to him from the Common Law, by which he is in 
many Caſes enabled to pay and receive, and to act for his Wife; but 
the Property of none of the Goods or Chattels, which the Wife has a; 
Executrix or Adminiſtratrix, is veſted in him; for if ſhe ſurvive, they 
likewiſe ſurvive to her, and if ſhe dies firſt, there muſt be an Admini. 
ſtration de honig non of her Teſtator granted to another; and if this be 
ſo in the Caſe of an Infant Feme Executrix, that the Adminiſtration 
granted during her Minority does not ceaſe by her Marriage, much leſs 
in the preſent Caſe; for here the Adminiſtration is granted to the Plain- 
tiff ones, donec una carum gquatuor vigefunum primum ann etatis attigerit; 
1o that by the expreſs Words of the Adminiſtration, *tis not to deter- 
mine ſooner; and though it does then determine, when any one of the 


Four attains her Age of twenty-one Years, that is not the preſent Caſe; 
for here, though ſhe is married, yet ſhe is ſtill under Twenty-one, and 


the Husband has nothing. to do with it; he, by his Marriage, is not be- 
come next of Kin to the Teſtator, nor will the Spiritual Court grant Ad. 


miniſtration to him; and it the Marriage were to be a Determination of 


the firſt Adminiſtration, he could not ſucceed to it, for in that Caſe the 
Adminiſtration could only be granted to the Wife; nay, they would not 
grant it to the Husband and Wife jointly ; that the Wite, in this Cafe, 
was not intitled to the whole Perional Eſtate as an Infant Executris is, 
but only to her own undivided fourth Part; and though the Spiritual 
Court may grant Adminiſtration as to a particular Thing, or in a patti- 
cular Place, yet they never grant Adminiſtration as to an undivided 
third or fourth Part of the ſame 'Thing, for then who ſhould bring the 


and muſt there be ſeveral Adminiſtrations granted for one and the fame 
Thing? This would be abſurd, as well as to Actions to be brought by 
them, as to Actions brought azainit them; that if the Adminiſtration 13 
determined by the Marriage, *twill be to no Manner of Purpoſe for an 
Application to the Spiritual Court, they will not grant it to the Husband, 
and the Wife being ſtill under Age, they muſt grant it to ſome oth! 
Perſon during the Minority of her and her three Siſters, as it was before; 
and then it would be doing a vain Thing to determine it; that the Spi— 
ritual Court by 31 E. 3. is to grant Adminiſtration to the next of Kin, 
which the Husband is not in this Caſe ; that the Law takes Notice of an 
Executor before Probate, and he may do ſeveral Things before Probate; 
but the Power of an Adminiſtrator is derived to him only by the Lett! 
of Adminiſtration ; that if the Husband has no Right to claim the Ad- 
miniſtration in this Caſe, no more has the Wife; for ſhe being {till undef 
Age, as well as the other Nieces, the Court will grant Adminiſtration “ 
none of them; or if they would, might grant it to any of the others 4) 
well as to her, it being in the Diſcretion of the Ordinary; and if tis 
Spiritual Court ſhould grant Adminiſtration to the Husband, that is het 
de Fare, that he is intitled to it, but they may grant it to him as ta) 
would to any other Perſon. So the Court was of Opinion, that 7 
ſtill continued Adminiſtrator during the Minority of the four NeG 
not withſtanding the Marriage of one of them, and that ſuch Adminiſtts 
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tion did not ee till one of them came to the Age of twenty-one 
Vears, and fo over-ruled the Demurrer. 
Although it ſeems clear, that the Authority of an Adminiſtrator dts Floh. 251. 14 
6 111 inoritate of an Infant Executor determines at Seventeen, and that Crs. Fac. 599, 1 
of an Adminiſtrator darante nioritate of an infant, who is intitled to! Rel. Rep, Al 
am niſtration, at the Age of Twenty-one; yet if an Action be brought 228 : 
againſt ſuch an Adminiſtrator, the Plaintiff in his Declaration need not 1 Po ml 
aver, that the Infant is ſtul under thoſe Ages, for this is a Matter more 91io. | 14 
properly within the Conuſance of the Defendant, and if his Power be 1 
determined, he ought to ſhew it; but he cannot object it, eſpec jally 5 605 17 5 
he has taken Iſſue on another Point, which is an Admiſſion that his A 
chorit) ſtill continues. 

But it is (4% ſaid, that if ſuch an Adminiſtrator brings an A chon, he mw 
mult aver, that the infant is ſtill under Age, becauſe it is a M atter with- Cro. Fac. 599. 
in his Conufance, and the Thing that intitles him to the Action; but in 
this Caſe alſo it hath been (2) adjudged, that the Defendant muſt take 
3 Advantage of this Omiſſion by Way of Plea or Demurrer, and cannot 240. 4 
objet it after he has joined Iſſue with him on another Point, which ad- 
mits the Continuance of his Authority. 

But if an Action of Debt be brought againſt an Adminiſtrator gene- Comb 463. 
rally, and the Defendant pleads in Abatement, that Adminiſtration was Sparks and 

granted to him during the Minority of his Wife, he muſt aver, that the Croft 
Wife is ſtill living; for tho? he was a Special Adminiſtrator at firſt, yer it 

his Wife were dead, he might be Adminiſtrat or generally, as the Decla- 
rition ſuppoſeth. 


it ſeems to be clearly ſettled, that if an Adm: Wilderer dittraumte ini uori- 


(b) Cro. Cay. 


1 Nol. Miu. 
tate brings an Action and recovers, and then his Jäme determines, that 888-9, 
the Executor may have Sire acias upon that Judgment. Co. Car. “a 


2 Biochnl. $5 
Godb. 104. 1 Les. 181. 1 Keb. 750. 1 Vern. 25. 
Alſo it hath been held, that if ſuch an Adminiſtrator obtains Judg- : 2 Lev. 3). to 
ment, he may bring a Here ſacias again{t rhe Bail, and they cannot ob- Lbris and „ 
ject, that the Infant is of full Age; for the Recognizance being to the pager | ee 
Adminiſtrator himſelf by Name, tho! he be Adminiſtrator guraute min FEE. 55 


l 
/Ort in this Caic, | | 
late tautum; yet he may have a Sire facias againſt the Bail. if atter the | 


Infant came 
ot Age '® had ſned ont Execution upon the Principal Judgment, it might have been a Queſtion, 


vrhether that ought to be ſued out it by him, or by the Infant. 4 


2. „ t an Adminiſtrato: 40 bonis non, where the fix} Admi⸗ 


niſtratob dies, oz the Erecutoꝛ dies Juteläate. D2 With⸗ 
out Pꝛobate of che Atill: And herein, 


1. In what Caſes Adminiſtration de FI non chall be 
&ranted, and to whom. 


Theſe Kind of Adminiſtrations are granted in the following Inſtances: 


1. If a Perſon dies Inteſtate, and Adminiſtration is granted to F. S. Sævinb. 306. | Ie 
who dies without having adminiſtered all the Inteſtate's Goods, in this Caſe ! Nl Abr. ſ 1 N 
the Ordinary muſt grant Adminiſtration of the Goods unadminiſtered to 227 | 9 


Vauph. 182. 
another ; for the firſt Adminiſtrator cannot continue the Truſt repoſed in ee 


him to 1 Lxecutor or een rator, becauſe he has no Intereſt but 
hat he derives from the Act of the Ordinary. 

2. So if an Executor dies 1 Adminiſtration de . non cum , py 467. 
benen annexo of the Teſtator mutt be granted by the Ordinary, for , 903. | oth 
they are not devolved on the Adminiſtrator of the Tateſtate, becauſe he Fug. 182. | | 1 
0 them in guter dnott, in order to diſcharge the Truſt repoſed in him; 


01. i]. ter. 5 bur 
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but if the Executor makes his Executor, then the Truſt is devolved on 
him; and after T2yment of the Debts and Legacies of the firſt 'Teftator 
he has an abſolute Property in the Goods. 

3. If the Executor dies before Probate, tho' he (a) adminiſtered in 
hy Part by diſpoſing of the Teſtator's Goods, Er. yet his Executor cannot 
Fall. 305. be Executor to the firſt Teſtator ; but in this Caſe there is not an Ad. 
Dyer 372 miniſtration de C0775 7072 odminifirat granted, but an immediate Admini. 
(e) Pecauſs ration, becauſe the Executor died ante ons Exccutionis teftameni 
the Admint- 3 a 2 hp | Je. 
ſtring is an Fuer fe ſaſceptum, which is the Foundation the Spiritual Courts pro. 
At in Pal, Ceed upon. „ 
of which the | | . | | 9585 | | 
Spiritual Court cannot take Notice, yet the Acts done by the Executor are good. 1 Salk, 508. fe 
Holt. K | 


9 Co. 47% 4. So if an Executor (Y) refuſes Adminiſtration with the Will annex. 
Hen!los's ed, it is to be granted to another. 
Ca te. No 


(b) An Exccutor may renounce, but cannot aſhgn over the Execntorſhip, becauſe it is a Perſoril 
Truſt. Vauob. 182, — Alſo where an Executor before Probate poſſeſſed himſelf of the Goods, paid 
a Debt, aud converted ſome of the Goods, and after, before the Ordinary, refuſed ; and upon ſuech 
Reſufal the Ordinary granted Adminiſtration to the Widow of the Deceaſed; and adjudged ſuch Ad. 
miniſtration was void, there being a rightful Exccutor that had adminiſtred. 1 4704. 213 4. Patte 
and Haſeden. ̃ | | 


Dyer 372.4. In theſe Caſes Adminiſtration is to be granted to the next of Kin to 
; oben the firſt Teſtator or Inteſtate ; but if the Teſtator appoints a Refiduar) 
8 25. Legatee, {uch Legatee is intitled to Adminiſtration. | 


* Mod. 5 9. 


a 1 Vern. 200. 


2. To what Things ungdminiſtered is an AQdminitfrate! 
de bonis non intitleb. 1 


An Adminiſtrator de Bonis non is intitled to all the Goods and Perſonal 
i Sal. JOG! Eſtate, ſuch as Terms for (c) Years, Houſhold-Goods, Sc. which re- 
0 Wer main 272 ſperie, and were not adminiſtered by the firſt Executor or Ad- 
an Adtini- Miniſtrator, as alſo to all Debts due and owing to the Teſtator or In- 
ſtrator de teſtate. | Sf 5 
hanis non be 


intitled to an Eſtate pur auter Vie, within the Letter and Meaning of the Statute 29 Car. 2. cab. 5. 


Carth. 376. O., 


1 Salk. 306. Alſo it is held, that if an Executor receives Money in Right of the 
Teſtator, and lays it up by it ſelf, and dies Inteſtate, that this Mone) 
ſhall go to the Adminiſtrator. de Lehis um, being as eaſily diſtinguiſned to 

be Part of the Teſtator's Effects, as Goods 77 /pecte. 
1 Vern. 473. But if A. dies Inteſtate, and his Sen takes out Adminiſtration to him, 
eee rg and receives Part of a Debt, being Rent arrear to the Inteſtate, and 2c 


creed, & vide Cepts 2 promiſſory Note for the Reſidue, and then dies Inteſtate; th 


2 Vent. 362. Acceptance of the Note is ſuch an Alteration of the Property as veſts i 


1 Ro Ar. in the Son, and therefore on Dearth it ſhall go to his Adminiſtrator, and 
380. not to the Adminiſtrator de bonis ron. | 


3. In what Actions commenced befoze his Time may an 
Adminiſtratoz de bovis non proceed. 


1 Rol. Abr. IF a Feme Executrix to 7. &. takes a Husband, and the Husband ans 
889. Wife bring an Action of Debr upon an Obligation in Right of the Wie, 


as Executrix to F. S. and they have Judgment to recover the Debt with 
Damages and Coſts; if the Wife dies, the Husband cannot take out Exe 
cution, for he is not intitled to the Thing recovered, but it ſhall go to the 
ſuccecding Adminiſtrator of 7. &. | | = 
A | Yu] 
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ber, or by Anſwering as Executor to any Action brought againſt him, or 
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But yet in thele Cafes, tho the Adminiſtrator de benis non was inti- Yolo. $3, 
tled, VEL he could not tve out Execution, becauſe he was no Privy to the © Car. 4. 


-l, 


judgment; and thercfore was driven to a new Action; but this being Pe 29 
very inconvement; C 1 25 
| | 1 Fed. 29. 
« By the (2) 17 Cær. 2. cap. 8. it is enacted, That where any Tudo. (4) Mae 
« ment after (4) a Verdict ſhall be had by or in the Name of any Ra. perpetual by 


ad, n 


337 


* 


2 a Trae ö 5 9 FO cf. * 

may ſuc forth a Scire ſacias, and take Execution upon ſuch Judgment. (/) For this 
| | | | 3 vide 6 Moll. 
290. 1 Sa. k. 327. 


1 FER” P \ EY , 1 Lal, . 
c curor Or Adminiſtrator, 'N {uch Cale an Adminiſtraror de bon 


, * TR | : ; e 
3. Ok an Executoꝛ de fon tort: And hercin, 


AF) 


FAY, 1 „„ CP _ FO 2 | 85 
. hat Ans oz Degree ok Intermedling will make one 
Erteutoz de fon tort. 
An Executor de /n tort is a Perfon, who, without any Authority from wee 4.1% 
the Deceaſed or the Ordinary, docs ſuch Acts as belong to the Ottice of 72. . 
832 l. 
an Executor or Adminiſtrator. | > * 
There are Variety of Ads which will make a Man Executor de ſo | 
- d iTo % , d D 1 5 . v3 4 3 5 Co. 33. þ 
tert, ſuch as Pollefiing and Converting the Deceaſed's Goods to a Man's 


Rela. 59. 
1 Rol. Abr. 
918. 


2 Leon. 224. 3 Leon. 57. Hob. 49. 


Alſo 1 Perſon may be Executor de for tort, by releaſing Debts due to 


5 75 | | 1 ol. Abr. 
ring to the Deceaſed's (a) Wife more Apparel than are ſuitable for 918. 


| a ; (a) So if the 

by Pleading any other Plea than Ne ungucs Executor. Wife takes 

„ : ES 12 ; | | more Appa— 
rel than are ſuitable to her Degree, this makes her an Executrix de ſon tort. 1 Rol. Abr. 918. 


| Soifa Perſon is appointed by the Ordinary ad Colligendunt l oma de- 10 II. 7. 25. 


, tho' his Acting in Obedience to ſuch Authority will not make ! 4%, Abr. 


him an Exccutor de ſez tort; yet if he proceeds further, and ſells Lora A 1 6 
Ieritura, Sc. he becomes Executor de fon tort; fo if the Ordinary had . 
en him expreſs Authority to fell the Goods, yet this would not free 
bm from being Executor de ſom tort, for the Ordinary himſelf cannot: 
dire any ſuch Authority. | 5 | 
| And by the 43 Els. cap. 8. it is enacted, That every Perſon and 
: Ferſons that hereafter ſhall obtain, receive, and haye any Goods or 
_ Debts of any Perſon dying Inteſtate, or a Releaſc or other Diſcharge 
. of any Debt or Duty that velonged to the Inteſtate upon any Fraud, 
i or without ſuch valuable Conſideration as ſhall amount to the Value 
e the fame Goods or Debts, or near thereabouts (except it be in or 
1 towards Satisfaction of ſome juſt and principal Debt of the Value of 
the lame Goods or Debts to him owing by the Inteſtate at rhe Time 
1 his Deceaſe,) ſhail be charged and chargeable as Executor of his 
On Wrong, and ſo far only as all ſuch Goods and Debts coming to 
his LT . BY , : | 1:31 
„ blands, or whereof he is releaſed or diſcharged by ſuch Adiniai- 
Erator, will ſatisfy, deducting nevertheleſs to and for himfelf Allow- 


6 ANCE 


A » 1 34 . » a py Read Cale, | 
E own Uſe, paying tne Deccaſed's Debts out of his Aſſets, ſuing for and Off of Exec. 


receiving Debts due to him; and it is ſaid in general, that all Acts of 171. 

FE Acquiſition, trausferring, or poſicſiing of the Deccaſed's Eſtate, will a kg 
make an Executor de ſon tort, becauſe theſe are the only Indicia, by Jer 016027: 
| which Creditors can know againſt whom to bring their Actions. 


Gedolb. 91, © 
| the Teſtator, by paying Legacies with the Deceaſzd's Effects, by enter- mw 

ing on a Specifick Legacy without the Executor's Aﬀent, by paying and 77 e 
| diſcharging the Peceaſed's Mortgages with his Money or Goods, by deli- 1 3 


—7—i' eG 


— — 


— — * 8 —— 
” . ——_— 


c_— ay 


to the De- 


ee Alſo here we muſt obſerve, that regularly there cannot be an Execu. 


an Executor | N 


c ance of all juſt, due, and Principal Debts, upon good Conſideration 
& without Fraud, owing to him by the Intcitare at the Time of his De. 
c ceaſe, and of al other Payments made by him, which lawful Exec. 
ce tors or Acminiftrators may and ought to nave and pay by the Laws and 
ce Statutes of this Realm.” | 
x But notwithſtanding this there are ſeveral Acts which a Stranger may 
. do without running the Hazard of making himſelf an Executor de { 
Expences Tort, ſuch as taking Care of the Deccaſed's (:) Funeral, feeding his Cat- 
berein muſt tle, taking an Inventory of his Eſtate and Effects, paying or diſcharging 
be ſuirable his Debts or Legacies with his own proper Money, repairing his Houſe, 
ceaſed' E. in Decay, providing Neceſſaries for his Children, Ec. for theſe are to le 
ſtate and eſteemed Offices of Kindneſs and Charity, and not ſuch as involve him in 
Quality. an Exccutorſnip. e | 
Off. of Exec. | | : | | 15 | 
173. Bur it ſeems, that if the Expences of the Funeral are defrayed ont of the Deccaſed's Ef:8; 
the Perſon who meddles herein is an Executor de ſon tort. Skin. 274. Carth. 104. | i 


1 Chan. Cn. 3 3. 


5355 de ſon tort when there is a rightful Executor, or when Adminiſtration 
* 0 IJ 2 


has been duly granted; for if after Probate of the Will, or Adminiſtra- 
tion granted, a Stranger gets Poſſeſſion of the Deceaſed's Goods, he i; a 
Treſpaſſer to ſuch Executor or Adminiſtrator, and may be ſued as ſuch, 


| 8 * Hut if a Stranger gets Poſſeſſion of the Deceaſed's Goods before (0) Pro- | t 
5 Co. 33. 6. k 


2, Cate, bare of the Will, he may be charged as Executor de ſor tort, becauſe the Wi 1 
(5) So if be- lawful Executor can be no further charged than for the Aſſets that cane * 
fore Ad mini- to his Hands, | | | | = | 
- Keaton: © 1; | | 55 | Sa 8 
granted, a Stranger gets Poſſeſſion of the Deccaſed's Goods, he may be charged as Executor / WF 
tort, unleſs he delivers the Goods over ro the Adminiſtrator before the Action brought, and then he Wi th 
may plead Plene adminiſtravit. 1 Salk. 313. : | | | 10 
5 Co. 34. 4. So altho' there be a rightful Executor who adminiſtred, yet if a Stan. = 
| ger takes the Deceaſed's Goods, and claiming to be Executor, pays Deb 8 
or receives Debts, or pays Legacies, or otherwiſe intermeddles as an * 
h Executor, he becomes an Executor de ſon tort. 1 55 
A foor 126. As to thoſe Things on which a Stranger enters and takes Pofleſſion, WM ; 
. Kenvick and and which will make him an Executor de fon tort, it is now clearly - ow 
3 greed, that a Perſon may be an Executor de ſon tort, by entering on 4 a 
2 Mod. 174. Leaſe or Term for (c) Years, eſpecially if according to the old Books be ch 
(e) So if a enters in Right of the Deceaſed, and does Acts upon the Land, waici ii 5 
Stranger en belong to the Office of an Executor or Adminiſtrator; as ordering ti Cy 
1 5 Deceaſed's Cattle to be fed on the Land, &c. but if he enters generall', Wi Dir 
auter vie, this and does not Act as an Executor, by meddling with the Inteſtate' hip 


makes him Goods, Oc. he is then a Diſſeiſor, and not an Executor de font tort. 


de ſon tort, becauſe by the 29 Car. 2. ſuch Eſtate is made Aſſets. Carth. 166. - ton 


modern Reſolutions. 

Paſch. 31 In an Action of Debt in the Debet and Detinet againſt an Execit 
as uche C. B. upon a Leaſe for Years, it was found by Special Verdict, that the Plan 
Gerth and tiff leaſed to Simon Taylor, Father of the Defendant, for Years, rendr" 
Taylor. 180 J. per Aunum Rent; Simon died Inteſtate, and the Defendant ente 
and uſed the Inteſtate's Cattle, and fed them upon the Land for tit 
Months, and that he fed the Cattle with the Inteſtate's Hay upon t. 

Ground, and three Days before the Rent became due, the Defend 

drove the Cattle off the Land, and afterwards took out Adminiſtrate 

of ail but this Leaſe; and whether he ſhould be chargeable, or no" 

the Rent, was the Queſtion; and all the Court were of Opinion, ant 

gave Judgment, that he ſhould be charged; and in this Caſe theſe = 


4 | N 


But this Matter will be beſt explained by inſerting the two follovigz 


loving 


Kecutl 
> Plain 
endrn 
t ente 
or thte 
1pon i 
efendi 
üſtraco 
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| WE 
— — 


were reſolved: 1%, (a) That the Action was well enough laid in the De- 5 
jet and Det inet. 2dh⁵, (6) That an Executor cannot waive a Term, but 122 e 
ſhall be charged as far as he hath Afets, tho? the Rent be greater than Refolutions 
the Value of the Land. zh, That Adminiſtration may be granted by 5 Co. 31. 
the Ordinary for Part, as in this Caſe, Adminiſtration granted, excepting © 74 250 
the Leaſe. 47ly, (c) That it an Executor de ſon tort takes out Admini- eu Soren 
{trarion, this does not purge the Wrong ſo but that a Creditor may and Frauk 
charge him as Executor de ſon tort. Fthly, An Executor de ſon tort of a Cro. Fac. 546, 
Term ſhall be chargeable for the Receipt of the Profits till there be a 949+ cant. 
rightful Executor or Adminiſtrator to charge, as in Read's Caſe, 5 Cy. . 
34. 0. after Adminiſtration or Probate, the Stranger that meddles with Norfolle, 
Goods ſhall not be chargeable as Executor de ſon fort, (d) unleſs he pretend- ( Accord- 
ing and claiming to be Adminiſtrator pays Debts and does other Things e to Tels. 
as Executor; now there being no rightful Adminiſtrator of this Term, vt Se 
it being excepted out of the Grant of Adminiſtration, the Defendant, by 255 
his Medling, has charged himſelf as Executor de ſon tort thereof. | ml 'tis 
Ry | ; | aid in By 
Tit, Waiver 10. in ſuch a Caſe peradventure he may waive; and ſo is 21 17,6, 24. b. 1 Bri, Xs. 
() According to Cro. Elig. 102. Stubs and Reightayiſe. (d) And fo is Hob. 49. 


In an Action of Waſte, the Plaintiffs declared that they made a Leaſe 3 Lev.31, 3; 
to F. S. of a Barn for thirty-one Years, who died Inteſtate, and that che Mayor and 


0 | 3 a 3 . © © Commonalty 
Defendant entered claiming Terminum pr dict as Executor, and commit- 7 


: 3 . of Norabic h 
ted Waſte by pulling down the ſaid Barn; and on Demurrer it was v. Fotin, 


| urged for the Defendant, 1/, That there could not be an Executor de 3 Mod. 90. 
en tort of a Term, for no Man can qualify his own Wrong, by alledging, “ C. adjudg- 


od for t he 


| when he enters generally, that he took only a particular Eſtate, and plaintiff in 
therefore muſt be a Diſſeiſor in Fee. 2. Admitting there may be an b | 
| ecutor de ſor: fort of a Term, yet there is no Privity between the Leſſor firmed in 
| and him, to charge him in an Action of Waſte; for at Common Law, © 
and alſo by the Statute of Glouceſter, Waſte lies only againſt Tenant by 

| Curteſy, Dower, for Life or Years, neither of which is this Tenant; 

beſides, in this Action the Place waſted is to be recovered with treble 
Damages, which will be an Injury to the rightful Adminiſtrator, as alſo 

to the Creditors of the Deceaſed. As to the firſt Objection, the Court 

| vas of Opinion, that there might be an Executor de ſon tort of a Term; 

| and as to a Wrong-doer's qualifying his own Wrong, the Difference in 

| thele Cafes they ſaid was, that where a Perſon enters generally upon 
| Lands of which there is no Term in Being, there he cannot qualify his 
| Wrong, by ſaying that he claims only a particular Eſtate, but muſt be a 


X E. B. and al- 


iſſeiſor in Fee; ſo where there is a Term in Being, as in this Caſe, he 


cannot inlarge his Eſtate by claiming a Fee, and it is no Objection, that 

tue Leſſor did not charge him as a Diſſeiſor, when he had it in his Elec- 

don to charge him either Way, which is the Diſtinction taken in the (0 WG) As in 

| Books, As to the ſecond Objection, it was held, that the Want of Privity 9 C. 20. C. 


. | 3 a | 12 Ge 0 Dyer 134. 
was not material, and that fince the Statute of Glouceſter, which is rather I 6. 1015 4 


a Remedial than a Penal Law, Privity is not requiſite, for Waſte will lie 5 18. 
anlt the Lord of a Villain, who enters upon the Land leaſed to the Vil- 
lain for Life, or Years, it will lie alfo againſt an Occupant, who is a meer 
ranger, as well as againſt a Special Occupant, who comes in by the Li- 
Mtation of the Leſſor. So if Tenant for Life commits 'Treaſon, and the 

ng grants over the Eſtate, Waſte will lie againſt the Grantee ; ſo it 2 
Reverſion eſcheats, Waſte will lie for the Lord; in all which Caſcs there 
bo Privity; and it would be a manifeſt Injury to the Leſſor in this Caſe, 
I he ſhould be delayed of his Action till Adminiſtration was taken out; and 
© to the Objection, that this will be an Injury to the rightful Adminiſtra- 
r; the Court held, that the rightful Adminiſtrator might falſify the 
overy, for a Recovery againſt one, that has not Right, ſhall not bind 
PM tat has, and after Adminiſtration granted he is paramozint the Re- 
-crV, 72. from the Death of the Inteſtate, 

Vol. Il. | | AS Aq 


Cro. Fac. 540. 


— — 
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Noy 69. As to the Value of the Things taken by a Stranger, ſo as :o make hin 
Goulſ. 1160. an Executor de ſon tort, it ſeems not to be material, and therefore why. 


Ney 69. So where on a like Plea it was found, that the Defendant took only x 
Offley's Caſe Bible, he was charged with a Debt of a hundred Pounds. 


14748. Value, it is ſaid that there may be Relief in Equity, as where on a Plz 


Cartb. 104. 1 Sid. 76. (a) An Executor de ſon tort ſha!l be allowed in Equity all ſuch Payments which 


— 


— . 


——_— 


an Action was brought againſt ſuch a one, who pleaded Ne ungmnes Exe. 
tor, and it was found that a Bedſtead only came to his Poſſeſſion, h 
was charged with a Debt of 601. 


cited to 
have been 39 or 40 Eliz. 


Cro. Elix 412. So where the Jury found, that the Defendant detained bonam party 
 bonorum, and fold them, tho? it was objected, that bona pars was very un- 
certain; yet the Court held, that he ſhould be chargeable, for he cannot 

detain any Part, and if he does, let it be of ever ſo {mall Value, he! 
| liable as an Executor de ſon tort. | „ 

2 Vern, But in theſe Caſes, where the Things are of a very inconſiderabe 


of Ne wgues Executor, the Plaintiff proved that a Chimney-Back came to 

the Defendant's Hands, or that the Defendant took Money for a Pot of 
Ale ſold by the Teſtator; in theſe Caſes the Defendant was relieved in 
Equity. 4 5 ä y On 


>. What Acts of an Executoz de ſon tort are as valid, as if 
8 done by a lawtul one, 


Cf. of Execs An Executor de ſor tort may do ſeveral Acts which a lawful Executor kn 
179. may do, and which ſhall be as binding as if done by a rightful Executor, As 
OW Therefore if he pays (a) juſt Debts, and an Action is brought againſt 


OF. of Exec. him by a Creditor, he may plead Plene adminiſtravit. 
180. 


were incumbent on the Executor, according to the Courſe of Law; bur as to Payments made out > 
Order and Rule, which the Law left the Executor liable to, he ſhall not be allowed them, becauſe 
to the Prejudice of the Executor. 1 Chan. Ca. 33. — So where a Widow poſſeſſed herſelf of the per- 
ſonal Eſtate as Executrix, under a revoked Will, and paid Debts and Legacies, but had no Notice 
of the Revocation ; and it was held in Equity, that ſhe ſhould be allowed thoſe Payments. 1 Chan 
Ca. 126, & vide 1 Rol. Abr. 919. | 0 


Carth. 10g. But if an Action of Trover be brought by a rightful Executor or Ad. 


on: 
Skin. 274. miniſtrator againſt an Executor de ſor tort, he cannot plead Payment of ]W Ii 
| Debts to the Value, Ec. or that he hath given the Goods, E9c. in Satil- FAN: 
faction of the Debts, (+) becauſe no Man ought to obtrude himſelf upon Naaſte 
(%) For this FR | | 95 
would rake the Office of another; but yet upon the General Iſſue pleaded, ſuch Pay- ef t 
from the ments ſhall be recouped in Damages. DHS ö 
rightful Ex- | | | Pain 
ecutor the Liberty which the Law gives him of preferring one Creditor to another; nay, of prefe! Kiſh 
ring himſelf to other Creditors which are in equal Degree with him. Off. of Exec. 181. | * 
5 Co. 30: Alſo it is clearly agreed, and hath been ſolemnly adjudged, that a1 10 
8 Executor de ſom tort cannot retain any Part of the Deceaſed's Effects, i "F 
: 3 Satisfaction of a Debt due to himſelf, either againſt a Creditor whoic deer 
Moor 52. Debt may be inferior to his, or againſt the rightful Executor or Admi- een: 
1 Erocvnl. 103. ſtrator; for if it were permitted every Man to be his own Carver, = 
5 As would occaſion endleſs Strife and Confufion, and would in Effect be 1 Wt 


Corth. 104. lowing him to take Advantage of his own W rong. 


* ar or TS 


. 


— _ 


] How an Executoꝛ de ſon tort Gall be charged. ard how 
kara fubſrquent Admimſtration purges the fir Wrong. 


(2) An Executor de ſon tort makes himſelf liable as far as he hath Af- (a) 5 Co. 55. 
ſets, to all the Debrs due by the Deceaſed, as alſo to his (% Legacies, = 49 
and ſubjects himſelf to tlie Action of the rightful Executor or Admini- on „ ag 
ſtrator, and may by his falſe Plea (as if an Action is brought againſt him 6, 91 5. 
by a Creditor, and he pleads Ne nnques Executor, which is found againſt i 
him) ſubject himſelf to the Payment of the whole Debt, tho' the Goods 
E which came to his Hands be of ever ſo {mal} Value. 5 r 
And tho' an Executor ge ſon tort does afterwards take out Letters of Goh. 217. 
Adminiſtration, yet it is ſtill in the Election of a Creditor to charge him 5 Leon. 198. 


as Executor or Adminiſtrator; for having (c) once made himſelf liable to 37 . 
U 8 8 


me action as Executor de /n tort, he (d) ſhall never after diſcharge him- (0) 80 if 
» ſelf by a Matter ex poſt facto. 8 Goods come 
f to the Po” 


] ſeſſion of an Adminiſtrator, and his Adminiſtration is repesled, he ſhall be charged as Execuror of 
his own Wrong. 1 Mod. 63. (d) And there an Executot; de ſon tort cannot plead, that he 15 an Admi- 


I 5 Mod. 136, 145. | 5 
F | But this it is ſaid muſt be ſo underſtood, that the Defendant cannot 1 Rot. Abr. 
by this Plea abate the Plaintiff's Writ, by alledging himſelf Adminiſtra- 923 
dor; bur that yet to other Purpoſes a ſubſequent Adminiſtration - purges 121 
the firſt Wrong, and hath Relation to the Death of, the Party; as if one NH. 38. 
ot We poſſeſſerh himſelf of the Goods of an Inteſtate, and pays as much Money 1 Lev. 254. 
or. as the Goods are worth, and then takes out, Letters of Adminiſtration; 2 Vent 180. 
uit in this Caſe he may plead Plene adminiſtrevit, and ſhall retain the Goods 
in Satisfaction of what he paid. 333 5 
> WE So where an Executor de ſon tort enters and takes Poſſeſſion of the Moor 126. 
ck Goods, and ſells them, and atterwards takes out Adminiſtration, yet the eich and 
aide Sale is good by Relation; but if the Inteſtate was intitled to a Leaſe for ?.. 
Tears in Reverſion, and ſuch an Executor de ſon tort had ſold the Term, 
and afterwards had taken out Adminiſtration, and then had ſold it again 
to another, the ſecond Vendee muſt have enjoyed it, becauſe there can 


5 
4 


be no Executor de ſor: tort of a Reverſion; beſides, no Entry can che made 


4 * 


Ad. en a Term in Reverſion; JJ) GT ao 8 

nt of If a Widow takes Poſſeſſion of her Husband's Goods, and-with the Co. Car. 82. 
Satil- Aſſent and Direction of her Son ſells thereof to the Value of 409. and Whitmore 
upon afterwards the Son takes out Adminiſtration and diſcharges all the Debts and Porter. 
Pay- Wo! the Inteſtate, not only to the Value of this 400. but of all the A1- 


Pets which the Inteſtate died poſſeſſed of, and an Action is brought a- 

Eainft her by a Creditor, ſhe may plead Pleue adminiſtravit, and ſhall be 

Piſcharged upon this Evidence; for the Action being brought againſt her 

after Adminiſtration taken out, it is unreaſonable that ſhe ſhould be lia- 5 
& (e) both to the Creditor and Adminiſtrator, or that Creditors ſhould (e) Where in 


jat an 1 | ; N ( 

Qs, in We Satisfaction for more than the Panty died poſſeſſed of. 3 a- 
a. | I | FE | MIN gainſt an 

whoic eutor de fon tort, at Niſi prius, before North Ch. Juſt. the Queſtion was, whether Goods having 

damm en token in Execution upon a Judgment obtained againſt the Defendant, by a Creditor of the De- 


eaſed $, ſhould diſcharge him againſt the Plaintiff, who brought his Action as Adminiftrator ; and 

be al be Opipion of the Chief Juſtice was, that this Exception was a good Diſcharge againſt another Cre- 
mor that ould ſue him, to whom he might plead Riens inter ſa meins; but it was no Diſcharge a- 
tenſt an Adminiſtrator; for Men muſt not be incouraged to meddle with a Perſonal Eſtate without 
isbt; bur to prevent this Miſchief, where the Party dies Inteſtate, and there is Conteſt about tho 
FM Rration, a Man may procure from the Ordinary Letters ad Colligend. 1 Vent. 349, 350. 
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niſtrator, tho Adminiſtration was actually taken out before the Action brought. 2 Vert. 180. & vide 


4 
1 
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(C) Ok the Manner ok appointing an Execy- 
„ toꝛ: And herein, = 


1. By what Wozds an Executoꝛ is conſtituted. 


Godolph, 76. E RE we muſt firſt obſerve, that the Appointing an Executor is an 
Off. of Exec. 3. eſſential Part of a Will; for if a Man makes ſeveral Deviſes, &. 
ay But as to and appoints no Executor, he dies Inteſtate as to his (a) Goods and 
Land, a will Chattels ; but though ſuch a Signification of the Teſtator's Mind as tg 
is good, tho* the Diſpoſition of his Goods, Ec. be no more properly to be called x 
pods be no Teſtament, than every Deed, wherein he expreſſes his Mind to grant ſuch 
2954. for and ſuch Things, may be called a Teſtament ; yet it is not altogether gf 
an Executor no Force and Validity; for ſince there is an Expreſſion of the Tefſtator; 
hath nothing Mind for the Diſpoſition of his Goods in this or that Manner; fo far it 
* 3 mo ſhall be of Effect, that the Diſpoſition ſhall be made according as he hath 
Tenements expreſſed his Mind, and therefore ſhall Adminiſtration be granted to the 
which were next of Kin cum Codicillo aunemo, as it is when a perfect Will is made, and 


not original- an Executor refuſes. | 
ly Teſta- Fs | $a | RE 
mentary, but are made deviſeable by A of Parliament. Off. of Exec. 3, 4. 


Godolph. 82. On. the contrary, the bare Naming an Executor in the Will, withont 
Off. of Exec. 3. giving any Legacy, or appointing any Thing to be done, is fufficient to 
make it a Will, and as a Will it is to be proved, for the Naming of Exe. 
cutors is by Implication a Gift or Donation to them of all the Goods, 
Chattels, Credits, and Perſonal Eſtate of the Teſtator, and the lying 
upon them an Obligation to ſatisfy the Teſtator's Debts to the juſt Value 

of his Goods and Chattels. 5 * 5 : 
Off. of Exec. 8. But altho” the Appointing an Executor be an eſſential Part of a Will; 
ay 52-3. yet it is not at all neceſſary, that the Teſtator ſhould make uſe of the Word 
e Executor in conſtituting him, for any Words which ſhew his Intention, 
that ſuch a one ſhould be Executor, are ſufficient for a Man's Will, being 
ſuppoſed his Laſt Act, and made when his Inops concilii is to receive a ti 
vourable Interpretation. 1 
Godolph. 8 3. Therefore if the Teſtator ſays, that he commits all his Goods to the 
5 Adminiſtration, or to the Diſpoſition of A. B. in this Caſe A. B. is as ef 
fectually made Executor, as if the Teſtator had made uſe of the Wore 
Executor; ſo if the Teſtator appoints that A. B. ſhall diſpoſe of te 
Goods in his Cuſtody, he is thereby made Executor of thoſe Goods; 0! 
if he ſays, I make A. B. Lord of all my Goods, or I leave all my Goods !! 
him, or I make A. B. Legatary of all my Goods, or I leave the Reſidue ( 
1 ] my Goods to bim. | nn, e 
Godolph. 83. So if the Teſtator ſaith, 1 Will that A. B. be my Executor if C. D. a 
not ; in this Caſe C. D. is appointed Executor, and may if he pleaſes de 

| admitted to the Execntorſhip, and exclude A. B. 1 

Codol ph. 8 3. So if the Teſtator, ſuppoſing his Child, his Brother, or his Kinſman t 
| be dead, ſays thus in his Will, Foraſmuch as my Child, my Brother, &c. 
dead, make A. B. my Executor; in this Cafe, if the Perſon, whom ts 
| Teſtator thought dead, be alive, he ſhall be Executor. | 
Caclpb.S3, Alſo if the Teſtator being asked by another, whether he doth wal 
A. B. his Executor, doth anſwer, Tea, I do, or what cl{e, or why i 
or, whom elſe hond I make Execntor? or, I cannot deny it, or ode 
Words to that Purpoſe, auimo Tiſtamdi, this amounts to an Aſſignationd 
A. B. Executor. | 
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| & if the Teſtator doth make A. B. or C. D. his Executors; in this 
| Cafe they ſhall both of them be Executors, for or ſhall be here conſtrued 
and, rather than the Party for this Incertainty ſnould be ſaid to die In- 
© reſtate. | 

But if A. be made an Executor, and B. a Co-adjutor, without more, 
he is not by this an Executor with A. nor hath ſuch Co-adjutor or Over- 
ſeer any Power to adminiſter, or to intermeddle otherwiſe than to coun- 
ſel, perſuade and adviſe. BYE. „„ 

It is ſaid, that an Appointing him Executor who is named in ſuch a 
Note left with C. D. is not a ſufficient making of him an Executor at all; 


E appointing of an Executor to make it a written Will, becauſe the Ap- 
© pointing an Executor is left out of the Will; but ſvrely it will be a good 


i: WE Chartels. 


lt one appoint my Executor to be his Executor, and die, if the Will 


he de not void for Incertainty; yer he is dead Inteſtate until I die, and die 
nd reſtate; but if 1 die Inteſtate, then he is dead Inteſtate alſo. 
lt there be Demonſtration in a Will, that is only added as Deſcriptio 
Perſone, and that is falſe; yet if the Perſon be well enough known with 
it, that is ſufficient; as if the Teſtator appoints his Son Thomas, who 
E was lately married, to be his Executor, that is well enough, though he 
be not married. e 


ont 
t to 


e- : 5 1 185 | 
t appointing an Executor abſolutely, oz upon Con: 
aue JJ 


Any Word in 4 Will, that ſuſpends the Aſſignation of an Executor in 
Expectation of ſome future Events, makes the Executorſhip conditional; 
but if the Condition be contrary to the former Part of the Will, it is 
void; as if one makes his two Executors, provided that one ſhall not ad- 
Miniſter, this is (a) void. 


Vill; 
Vord 
tion, 
being 
a ka- 


to the , and not jointly. Off of Exec. 13. 

as el | — . | 

od A Condition ought properly to relate to ſomething in Contingency, 
F the bat may, or may not be; for if it be ſubje& to no Contingency either 


ds; 0 In Subſtance or Circumſtance, it is no Condition ; as if 4. makes B. his 
gods Mecutor, upon Condition the Sun riſe ten Days after his Death, he is 
gue ecutor abſolutely, for there is no Contingency to ſuſpend his being ſo. 


do if the Teſtator make A. his Executor, upon Condition the Teſtator's 


D. il Vife and Daughter be alive at the Time of the Death of the Teſtator, 


aſes de 


holſibly to overthrow it; and in fuch Caſe, where there is nothing to be 


ſman t0 Contingency, the Adding of a Condition can be interpreted nothing but 
| Kc. 1 mak ing an illicitous Grant. So captious Conditions, that are contrary 
om e de Diſpoſition made, are void, becauſe they cannot be ſuppoſed to 


© made with any other Deſign, than that a Man ſhould avoid his own 


h wake ant. | 55 

15 i Neceſſary Conditions, either in Reſpect of Fact or Law, are of no 
or the mer of Force; for it is in vain to require that which muſt neceſſarily 
ation i} poſſible Conditions in Reſpect of Law, Perſons, Nature, or Con- 


we are in themſelves void, and therefore neither hinder an Execu- 
1 1 P. l > f 5 


© but according to Gode/ph. this muſt be underitood, that it is no ſufficient 


Mouth, where he hath made Diſpoſition by Writing of his Goods and 


Godolþh, $4. 


21 H. 6,6. 
Off of © xec. g. 
1 Rel. Abr. 
914. 


Godolpb. 718 


Godolph, 78. 


Godolph, 8 5. 


OF. of Exec. 
10, 
Godolph, 40. 


(a) Bur a 
1 ” 3 7 Ty 5 | we Proxiſo, that 
ne ſhall not meddle during the other's Life, is good; and by this they ſhall be RIES. ee wg 


Godolph. 43. 


nd he never had any Daughter, the Will is abſolute, for there is nothing 


Godolph, 44 
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Off. of Erer. If an Executor is appointed, upon Condition that he gives Security be. 


1. fore ſuch a Day to perform the Will, or before he takes upon him the 


Adminiſtration, he muſt in thoſe Cafes perform the Condition before he 
is compleat Executor. 


Sido b. 43, But in Caſe of arbitrary Conditions, the Executor hath Time, duti 
78. 


his Life, to perform the Condition in, and may enjoy the Executorſhip 
in the mean Time, unleſs the Judge appoints a Time for him to perform 
the Condition in; but if the Judge appoints Time and Place, and the 


a) But tho! Executor do it not, then is the Condition (a) broken, and the Perfon In- 

che Execu- teſtate, and id Adminiſtration is to be granted to the next of Kin. 
ſhip b c | e 5 
| Aeris ed, yet all Acts done by ſuch an Exceutor in Purſuance of his Office, before ſuch Conditin Wi : 
broken, are good. Godolph. 77. | | 
| F 
3. Ok Appointing a tempoꝛary Erecutoz as fo2 a limited 
=. Time, during the Abſence of J. S. &. 0 


Gal 49. The Time may be limited when: the Executorſtüp hall begin, ad 


that either certainly or With Reference to Contingency; for by our Laws . 

it is lawful for a Teſtator to appoint his Exevutor,. either from a certain w 
Time, or until a certain Time, and in the mean: Time Adininiftration i © 

may be committed to the next of Kin or ro-the Widow; and: the Ats 1 

(5) Hob. done by ſuch Adminiſtraror cannot be () avoided by the Executor after- E 
265-0: wards; and in this Senſe rhe ſame” Perfon may be faid to die partly Te. J 
ſtate and partly Inteſtate, which, by the Strictneſs of the Civil Law, is WW 4 

not allowable. - | e „ dan | 
OF. of Execs, So a Perſon may appoint, that J. S. ſhall be Executor till his Son 


10. comes of Age, or for any limited Time he pleaſes. 0 
| 4 1 3 3 | ny | an 
4. Ob. Appeinting en Execute with a limited Power, as WM ti; 
| fo Adminiſter Part of the Effare, do 
| | 5 | | Ce pe 
| Off. of Exec. The Teftator may limmt and divide the Power of his Exerutors in th th. 
2 . following Manner: 1½, He may make A. his Executor for his Plate au De 
e. 4, Houſhold-ſtuff, B. for his Sheep and Cattle, C. for his Leaſes and Ea 
914. Dy Extent, and D. for the Debts due to him; or, 24ly, He may appoint 
A. Executor for his Goods in the County of S. B. for his Goods in tht 
County of N. and C. for his Goods in the County of H. - 0 
Off. of Exec. And tho' feveral Exec utors are appointed with ſeparate and diſtin? Wl 
13. Powers; yet is the Will but one Will, and needs only one Probate. 
1 Salk. 29. But if a Perſon is made Executor without any Limitation or Reſtri- Wl 7 
| tion, he carmot take out Adminiſtration for Part, but muſt renounce itt " 
Executorſhip in toto, or not at all. „„ F N 
Yelv. 10. Therefore if an Executor has a Term, and the Premiſſes are of {6 0 
Cro Fac. 549. Value than the Rent reſerved thereon; in an Action brought againſt bil 0 
La in the Debet and Detinet, he muſt plead ſpecially, that he has no Aﬀety * 
171 85. and that the Land is of leſs Value than the Rent, and demand Ju! he 
1 Salk. 297. ment; if he ought to be charged in the Detinet tantum; and this will if 


him from being charged de bonis propriis; for otherwiſe the Premilk 
' ſhall be prefumed te be of greater Value than the Rent. 


r 


—— 


— 
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| (0) Of appointing Co⸗exetutoꝛs: And herein, 


1. What: Acts done by. any one of wen Gall. be as valid, 
* as ik done by them a 5 Es 


| FF a Man appoints ſeveral Executors, they are eſteemed in Law but as Godohb. 134. 
þ (a) one Perſon, repreſenting the Teſtator, and therefore the Acts Of. of Exec: 
done by any one of them, which relate either to the Delivery, Git, 
Sale, Fayment, Paſſeſſon, or Releaſe of the Teſtator's Goods, are „%, 4: 

| deemed the Acts of, all, for they have a joint and entire Authority over. (a) hates 
| the Whole. | „ fore all of 


| OS | | | | : them ſhall 
i | have but one Eſſoin, either before Appearance. or after, becauſe their Teſtator himſelf, whoſe Per- 
ſon they repreſent, could have no more, Godolph. V ee , a do ek 5 th 

WW Hence it hath been adjudged, that if the Teſtator dies poſſeſſed of a, Dyer 23. b. 
id | Leaſe for, Years, and, having made two Executors, one of them grants pl. 146; : 
Fs all his. Intereſt, to. a Stranger, that the whole Term paſſes, for each had ©* 1. 340. 


an (4) intire Authority and Intereſt different from other Jointenants. 05 So if one 

N | i xecutor re- 
as leaſes a Debt, it is good, and ſhall bind the Reſt. 21 H. J. 25. b. Dyer 23. h. in Margine. — So if one 
er- Executor ſurrenders a Term. 28 H. 6. 3. Dyer 23. b. in Margine. — 8o if ove acknowledges a 


attorns, it ſhall bind them all. Dyer 23. b. in Margine. 


And for this Reaſon it is held, that if one Executor grants or releaſes Godalph. 134. 
| his Intereſt in the Teſtator's Eſtate to the other, that nothing paſſes | 
thereby, becauſe each was poſſeſſed of the Whole before. 

Alſo it hath: been adjudged, that if an Obligee makes two Executors, 31 
and dies, and one of them delivers the Obligation to a Stranger in Sa- Kelſick 484 
tisfaction of a Debt due from himſelf, and dies, that though the Debt Nicholſor, 
does not paſs by the Aſſignment, being a Choſe in Action, and not pro- 8 
perly aſſignable ; yet by this Delivery the Farty hath ſuch an Intereſt in 3 Bine. 


n the the Paper and Wax, that he may juſtify the Detainer in an Action of C,. Eliz 478. 
e au Detinue brought againſt him by the furviving Executor. pl. 8. and 


: N 496. pl. 15. 
S. C. adjudged by three Judges againſt one. 


2. Whore they muſt anſwer foz each other's Ang, and 
what Remedy the one hath againſt che other, 


Wrong or Devaſtavit of his Companion, and ſhall be no farther liable Of: of Exec. 
nan for the Aſſets which came to his Hands; and therefore where an 100. 

0) Action was brought againſt two Executors, and the Jury found that (c) Cr. Elz. 
the Two and another were made Executors, and that the Third waſted 318. Harg- 
the Aſſets to the Amount of 600 J. and died, and that only 16 J came to #97 and 


Wh x : RL ee en 
vill ee Hands of the two others; the Court held, that they ſhould be charge- judged. 


wolc for no more than the 16 for that it was the Teſtator's Folly to 
ruſt ſuch a Perſon, which muſt not turn to the Prejudice of the other 
vecutors e 8 
Allo it hath been held in Chancery, that if there be two Executors, 1 Saik. 318. 
nd they join in a Receipt, and one only receives the Money, as to Cre- ter Harcourt 
tors, who are to have ihe utmoſt Benefit of Law, each is liable for the Chan, 
hole, tho? one Executor alone might give a Diſcharge, and the Joining 
ine other was unneceſſary ; but as to Legatees, and thoſe claiming Di- 
ributian, who have no Remedy but in Equity, the Receipt of one Exe- 

cutor 


Fe: | Judgment on an Action. 17 E. 3. 66. Dyer 23. b. Margine. — So if on a Quid Juris clamat one of them 


It is clearly agreed, that one Executor ſhall not be charged with the Godph, 134. 
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99. 
| Godolph. 135. 


' Off of Exec.95 As Executors in repreſenting the Teſtator make but one Perſon, they 


1 Sid. 242. 


Cra, Car. 420. If a Man appoints two Executors, there ſhall be Summons and Sei 
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| cutor ſhall not charge the other, for the Joining in the Receipt is on 

Matter of Form, the ſubſtantial Part is the actual Receiving, and thi 

only is regarded in Conſcience. _ 5 

i Chaz. Ca, If A. deviſes Legacies, and makes B. and C. his Executors, and 3 

57. makes C. and D. his Executors, and dies, and they poſſeſs themſelves of 
the Eſtatz of A. they may be both charged in Equity; for tho' in Point 
of Law the Executorſhip*ſurvived to C. and D. is not privy, yet the. 

fa) That a ſtate of A. in (a) whoſe Hands foever, ought to be liable. 


Creditor . | 75 | | = 
may follow the Teſtator's Eſtate, into whoſe Hands ſoever it comes, notwithſtanding any Aſſignment 


of it by the Executor. 2 Vern. 75. 


CE. of Exec One Executor (Y) cannot regularly ſue another of his Co-executr, ME 
99. touching any Thing relating to their Teſtator's Will, or that is withn MK ! 
Godolph. 135- the Power, Intereſt, Duty, or Office of an Executor. 5 I 
) But may | 


in Equity, and compel him to account for a Moiety, Cc. yet vide 1 Sid. 35. 


be deviſed to both the Executors, one of them may ſue the other in the | 
Spiritual Court for a Moiety, for this is in the Nature of a Gift or Le. 
gacy to him, and he may bring T reſpaſs againſt the other Executor, if * 
he takes it out of his Poſſeſſion, or Detinue if he detains it from him. 3 


E © 
Off. of Exec. Bur if the Reſidue of the Perſonal Eſtate, after. Debts and Legacis, + 
I , 


z. Where they muſt jointly ſue and be ſued, and theren 
ok Summons and Severance, 


Gocolph. 134+ are all regularly to ſue and be ſued. | 
1 Lev. 161. But if Debt be brought againſt an Executor, and he pleads that 7.4 
Babe and ig Co- executor with him, and that he is not named in the Writ, without 
4 averring that 7. S. had adminiſtred, the Plea' will be ill; for altho' when 
an Executor ſues, the Defendant may plead another Executor not named, 
without ſhewing that the other hath adminiſtred, becauſe he cannot 
know, whether the other hath adminiſtred, or not; yet when an Execu- 
tor is ſued, if he pleads another Executor not named, he ought to 9 
oo and fay, that he has adminiſtred, for that lies in his own Cont- 
ance. | | | 
Curtb. 61. Alſo if an Action be brought againſt one Executor, where there at? 
more, if that one Executor doth not plead that Matter in Abatement, 
but plead to the Action, he ſhall never have the Advantage of ſuch a Pl 
afterwards. | | | . 
1 Sall. 3. If two Executors ſue, and ſet forth themſelves to be Executors, and 
2 aan that they proved the Will, but upon the Probate ſet forth it appeab 
round. . > 
that one proved the Will; and the Defendant pleads this in Abaremetr) 


a Reſpondeas Onſter will be awarded, for both have the Right in them; and 
and he that did not prove may come in when he pleaſes, but cannot * 
| fuſe during the Life of bim that has proved. Teſt; 


2. Rol. ; „ =; 
* 5 rance, becauſe one of the Executors may releaſe, yet ſuch a Releaſe 1 


Off. of Exec, Devaſtavit in him; but if he will not proceed at Law, it is no Devaſia 
96, 104, in him, and therefore both Executors being only Truſtees for the Fen 
deceaſed, they ſhall not be compelled to go on together; but if one te 

fuſes, the other may bring his Action in the Name of both, and ha 

Summons and Severance ; for otherwiſe each Co-executor might, by 00 

luſion with the Debtor, and not proceeding, keep the other from recot 

ing Aſſets, and not create a Devaſtavit in himſelf; but after ſuch > 

mons and Severance he does not proceed for a Mojety, but as repreſa 

tative of the Teſtator proceeds for the Whole the Teſtator was intitle 
3 | 
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1 Therefore if there be two Executors, and they bring an Action of Cro-Eliz. 652. 
bebt, and one of them is ſummoned and ſevered, and the ſevered Perſon Co. Lit. 159. 
des, the Writ ſhall not (a) abate. | | (a) Nor be- 
3 FE | ing no Party 
could he ſue out Execution if he were alive. Of. of Exec. 105. 


if Debt be brought againſt ſeveral Executors, and one appears, and 1 Salk. 312. 

the other makes Default upon the grand Diſtreſs, the Court may pro- Per #! C. J. 

| ceed againſt him that appears; and if the Plaintiff recover, Judgment 

mall be againſt all the Executors for the Goods of the Teſtator; and the 

25 E. 3. cap. I”. which gives a Capias in Debt, has been always con- 

grued within the Equity of the 9 E. 3. ſo that if there be ſeveral Execu- 

tors Defendants, and Cepi is returned as to one, and a Non eft inventis 

zs to the Reſt, rhe Plaintiff ſhall proceed againſt him that appears, and 

© ſhall have Judgment againſt all; for the Default upon a Capias is the 

E {ame as upon the grand Diſtreſs. | | | 

E If one Executor hath the Poſſeſſion of the Teſtator's Goods, which are (b) 19H 6.65. 

taken from him, (5) both muſt join in an Action of (c) Treſpaſs ; for 16 H ) 4. 

the Poſſeſſion of one is the Poſſeſſion of the other; and if one only 482 

ſnould bring the Action and the other ſhould releaſe it, ſuch Releaſe be Ih "ag 
: I would be good. | | 5 | - 0 dolph. 134. and 

= | ; | | | 8 Of of Exec 

® 104. it is ſaid, that if Goods be taken our of the Poſſeſſion of one Exceutor, he alone may maintain 

an Aftion for the ſame, and that without naming himſelf Executor, for which is cited 38 E. 3. 9. 


hat if one Executor alone ſells the Goods of the Teſtator, he alone may maintain an Action of 
Debt for the Money. Godolph. 135. Off. of Exec. 104. | 


in It is ſaid that Executors, when ſued, cannot plead diſtinct Pleas, be- Off. of Exec. 
| cauſe they repreſent but one Perſon, who could have but one Plea, if 9. 
he was living; but it is ſaid to be holden by others, that Executors may 
| plead diſtinct Pleas, and that ſhall be tried which is (4) beſt for the (4% So if two 
e reſtator, and moſt peremptory to ſettle the Controverſy. _ ny 
| | | | | ave ſudg- 


. „ Vest, and the one prays a Cajias, and the other a Few facias, the Capias ſhall be awarded as beſt for 


| the Teſtator. Hob. 61. cited as the Opinion of Cotiſmore in ) H. 6. 6. 


— r 2 4 4 — 0 A. FI * 


n 


— 
—— 9 1 


() Of the Pꝛobate of Wills, and Gzanting 
| Adminiſtration : And herein, f 


| . To whom the P2obate of Wills and Gꝛanting Admini- 
| ſtration did oziginallp belong. + 


„ a 5 | | | 
ppeats © appears to have been a Matter of great Controverſy, to whom the 
men, ! Probate of Wills and Granting Adminiſtration did originally belong, 
chem; end whether ' theſe were Matters intirely of Eccleſiaſtical Cognizance ; 
101 r Me) but it ſeems to be now the better Opinion, that the Probate of (e) Li 
I eſt bw or f f 33 inauood 
Kaments did not originally belong to the Eccleſiaſtical Juriſdiction, 174. Verbo 

| Sevte Val. 3 h > I „ but approbatis 
„„ | . | ; BY ; ſays, That 
paſa % Juriſdi&ion of the Eccleſiaſtical Courts touching teſtamentary Matters, is by the Cuſtom of Eng- 
0 2 W and not by the Ecclefiaſtical Law. — Wilkins 78. Lamb. Saxon Laws 64. make it appear, that 
Fer Le biſnop and Sheriff ſar together in the County Courts; and by the Saxon Laws, which they give us, 
one te Platnly appears, that the Probate of Teſtaments was in the County Courts. — Seld. Eadmerus 167. 
d hav * us the Charter of William the Conqueror, which firſt ſeparated the Eceleſiaſtical Court from the 
by Co * bur this Charter does not mention Matters teſtamentary, or the Probate of Wills, to be of Ec- 

F "laftica] Conuſance, but only ſays, that the Crimes, that were to be proſecuted pro ſalute anime, were 
rech 85 of that Conuſance. — And therefore, according to Selden, Eadmerus 168. the Eceleſiaſtieal Juriſ- 
h Sul! . did not prevail herein till the Time of Rich. 2. at which Time the Clergy got the King to publiſh 
epteſe e Law of Miſliam the Cenqueror, and confirm the ſame, and that no Matters of Eeeleſiaſtical Conuſance 
led! ſhould 


Godelyh. 136. 


recurd2s and Adminiſeratdes, 


mould be but to the reſpective Lords of Manors where the Teſtator died, ay al 
tranſacted in other Matters did, 

rhe County 5 6 

Court; this is the Charter of 2 Rich. 2. Membrano 12. No. 5. and 1s mentioned in Selden's Eadmery, 
168. — From heneeforward the Clergy had the whole Juriſdiction of Wills, becavſe the Couny. 
Court could not receive the Probate, and the King's Court could not intermeddle with it, beeauſe by 
a Charter in Hey. 1.'s Reign, the King's Tenants who owed Suit to it, were enabled to diſpoſe gt 
their Perſonal Eſtate for the Good of their Souls, and of this the Clergy were thovghr to bs the pro. 
pereſt Perſons to take Care. Plow. 179. in the Caſe of Greys aud Fx. — Hence in Fitz, Abr. Tit. 77. 
nent 148. it is ſ*id by Fairfax, that it was but of late the Church had the Probate of Wills, anche 
ſuppoſes that it was given to them by ſome Act of Parliament. — And in the 11 H..7. Fineux afſery 
that the Probate of Wills did not belong to the Spiritual Court by the Eecleſiaſtical Law, but cams 
to them by Cuſtom and Ulage ; — and with theſe Opinions my Lord Coke agrees in Henſlow's Caf, 
9 Co. 38. ard on theſe Foundations conelndes, that when the Will is proved in the Ece leſiaſtieil 
Court, the Court has executed 1ts Authority, but the Executors are to ſue in the Temporal Court, 10 
vet in the Eſtate of the Deceaſed, | | | 


f.'> © 
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Raym. 45 But however it might have been formerly, it is now certain, that the 


7 : Spiritual Court is the only Court, except as herein after excepted, that 
3 has Juriſdiction of the Probate of Wills; and as incident to ſuch Juriſde. 
Wells. tion, hath Power to determine all thoſe Matters that are neceffary to the 


Leb. 235. Authenticating of them. Hence it hath been adjudged, that if the Segal 

Vaueh. 207. of the Ordinary appears to the Probate, it cannot be ſuggeſted or given 

Fo ery; 3* in Evidence in the Common Law Courts, that the Will was forged, or 
2 Rol. Abr. that the Teſtator was No compos, or that another Perſon was Executor, 

299. but it may be given in Evidence, that the Seal was forged or the Wil 

Cartb. 143. repealed, or that there were Bona notabilia, becauſe theſe are not in 
Contradiction to the Real Seal of the Court, but admit the Seal aud 

avoid it. „„ el Ee | | | | 8 8 

Sein. 299. But if the Spiritual Court do admit a Will; but yet will not give the 
N „ Probate thereof to the Executor, becauſe he cannot give Security for & 

8 juſt Adminiſtration, the Temporal Courts will grant (a) a Mandimis 
niſtration to for though they are to determine whether there be a Wilt or not, yet if 

the next of there be a Will, the Executor has a Temporal Right, and they cannot 


Kin. 5 Med put any Ferms on him but what are mentioned in the Will. 


" 2 As to the Diſpoſition of Inteſtates Eſtates and Granting Adminiſtia 
| at ; %% tion, it is plain, that by the (5) Common Law, and before the Statute 


Naym. 497. of Feftm. 2. CAP. 19. thre Ordinary had the abfoture Difpofat of Tnteſtates 
1 Salk. 37. Eſtates. | 

(6) But my | Pe | | 8 | | 
Lord Coke thinks that this was granted. them by ſome particular Conſtitutions, and therefore ſays, thit 
antiently the Kings of England, by their proper Orfieers, ſolebant Capere bona itteftatorum in manus ſul 
9 Co. 36, &fc, in Henſloew's Cale. 3 Mod. 24. 1 | e 


2 Inf. 39. And therefore if a Man died Inteſtate, neither his Wife, Child, 0 

1 A News of Kin had any Right to a Share of his Eſtate, but the Ordinaff 

3 Mod. 59. 5 Aye 4 Sa | | 

was to diſtribute ir according to his Conſcience to vious Uſes; and ſon: 

times the Wife and Children might be amongſt the Number of thoſe 

whom he appointed to receive it; but however, the Law truſted him with 

the ſole Diſpoſition. | 1 

The firſt Statute that abridged the Power of the Ordinary herein, w 

the Statute of Y/eſtn.2.o0r 13 E. 1. cap. 19. by which it is enacted, © That 

« where'a Man dies Inteſtate, and in Debt, and the Goods come to the Or: 

& dinary to be diſpoſed, he, de cœtero, ſhall ſatisfy the Debts, ſo far as tit 

«© Goods extend, in ſuch Sort as the Executors of ſuch Perfon ſhould hatt 

ce done in Caſe he had made a Will.” | | 

1 Rel. Ar. Before this Statute; no Action lay againſt the Ordinary at the Suit of! 

906. Creditor, where the Party died Inteſtate, nor could the Ordinary Mal: 

ata col tain an Action againſt the Debror of the Inteſtate; but if he had {ciſe 

bur for the the Goods, he might bring Treſpaſs againſt any one who took thei 
Alterations. out of his Poſſeſſion; _ 

herein by. | F 5 

ſeveral Ads of Parliament, vide infra Letters (F) and (T). 
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>. Ok the King's Jurisdittſon in Gꝛänting the P:obate 

: of Wiils and Adminiſtration. 
As all Juriſdiction flows from the King, ſo he is ſaid to be the ſu- Aer 53. 

preme Ordinary in this Kingdom; and therefore where an Action of Hen and 

Debt was brought by an Adminiſtrator, and the Plaintiff declared of fore; Aer 

Letters of Adminiſtration granted to him per Carolum Regem, without Provogative, 

laying debito modo, yet this was held good on Demurrer, becauſe the 

King hath univerſal Juriſdiction here. | | — 

But it is ſaid, that if a Perſon dies Inteſtate, and without Kindred, 1 Sal. 575 

tho' the uſual Courſe is to procure the King's Letters Patent, and then | 

the Ordinary admits the Patentee to Adminiftration ; yet that this is 

not de jure, but rather out of Reſpect ; for the Ordinary might origi- 

| nally have diſpoſed of Inteſtates Eſtates to pious Utes; and the Inſtance 

of ſome Lords of Manors having a Juriſdiction herein, is not a Proof to 

the contrary. | T 


. Of the Archbichops Jurisdiction, and therein of Bona 


notabilia. 
| If a Perſon dies, having Goods in ſeveral (a) Dioceſes, the Probate of of. of Beit, 
his Will, as alfo the Granting Adminiſtration to him, belongs to the 44. 
the W Archbiſhop of the Province in which the Goods are. 1 Rel. Abr. 
ra | a . 5 „ 8 
: De, 305. (a) So where a Man dies Inteſtate, having Lands in divers Peculiars, the Granting Admi- 
r i | nitration does not belong to the Ordinary of the Dioceſe, but to the Metropolitan of the Province; 


for they are excepted out of the Ordinafy's Juriſdiction. 1 Lev. 78. per Twiſden and Wyndham, & vide 
„ oo Es 0 5 | | | 8 | I 


iz. So if a Perſon dies Inteſtate beyond Sea, and hath Goods here, tho? 1 Rol. Abr. 

atue but in one Dioceſe, yet the Archbiſhop is to grant Adminiſtration. _ 908. 

tris So if a Man dies in one Diocefe, not having any Goods there, but 1 Rel. Abr. 
bad bous motabilia in another Dioceſe, this is (5) ſufficient to intitle the 90. _ 

Archbithop to grant Adminiſtration, becauſe the Ordinary where he dies oy * 

wy is by Law to take as great Care of the Inteſtate and his Goods, as the 1 Fac. 1. 


| other Ordinary where the Goods are. 64. 92. if 4 
| Man dies in 


1 ſtration to be liable to the Prerogative Court. Godolph. 71. 
dinaꝶ i DE „„ . 5 = 
for Wi So if a Man dies having bona notabilia in the ſeveral Provinces of Can- 2 Lev. 86. 
f to! erb and York, the Archbiſhop of either Province ſhall grant Admini- Ton 07G 
m wil tration, according to the Bona notabilia in their reſpective Provinces. F POS 396 
8 5 So if a Man dies Inteſtate, having bona notabilia in Fngland and Ire- Dyer 305. 
in, n, ſeveral Adminiſtrations ſhall be granted, vis. by the Archbiſhop of 2 Lev. 86. 
cc That mterbury, for the Goods in his Province, and by the Archbiſhop of S. P. per Hale. 
the Or V!vlin, for the Goods in his; but this by (c) Roll muſt be underſtood, (c) 1 Rol. 
r a5 t bere the Party hath bona notabilia in each of their Provinces; for o- Abr. 908. 


If the Archbiſhop commits Adminiſtration, tho' there be no bona 10- 


Y 0 Willa, yet ſuch Adminiſtration is not void, but only voidable, and ſhall rags A 
d 1110" Wind till it is remedied by Complaint of the Inferior Ordinary; but if the 8 co, 135. 


ferior Ordinary commits Adminiſt ration, and the Superior alſo, ſuppoſing Cre. Ex. 6, 


—— | — N | 283, 456. 
Le 305. Fareſl. 146. Gogolpb. 70. S. P. becauſe the Metropolitan bath Juriſdiction in all Places 
bin his Province, | | Ro 


2 0 | | b that 
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that there are bona notabilia, if there are none, then the Firſt by the Ir. 
ferior is good; if there are, it is abſolutely void. | | 

4 Inſt. 335. The Frobate of every Biſhop's Will, though he had Goods but in his 
own Juriſdiction, belongs to the Archbiſhop of the ſame Province. 


1. Of what Galue the Goods and Eftects muſt be, that will 
| make bona notabilia. 
For theſe vide | 
1 Rol. Abr. 


Lay | re a : 5 
Of. of Exe:, Value of the Goods, which was neceſſary to make bona notabilia; fone 


"44: holding 107. neceſſury, fome 57. others 40s. and even by others a Pen- 
Godolph. 70. ny was thought ſufficient to make bona notabilia. 


There appears to have been formerly Diverſity of Opinions as to the 


Kol. Abr. hut it is now ſettled as eſtabliſhed by the 92d Canon of Jam. 1. that 
41% 335. Goods amounting to the Value of 5 J. make bona notabilia. = 
Of of Ex:c.45. 5 3 
4 Inſt. 335. But by the {aid Canon it is provided, that this ſhall not prejudice the MW 
Juriſdiction of thoſe Pioceſes, where by Compoſition or Cuſtom, im 
notabilia are valued at a greater Sum, as it is in London, where by Con- 
| poſition boa notabilia are to be to the Value of 107. Z : 
Godolph, 69. It is not neceſſary that the Deceaſed ſhould have Goods to the Value 
of 51. in each of the ſeveral Dioceſes where his Goods are diſperſed ; bit 
if he hath Goods in any one Dioceſe amounting to 5 J. beſides that n ] 
Which he died, theſe make bona notabilia. | _ | 
Goc olpb. 69. But if his Goods in the Dioceſe where he died amount to 10% r 
5 more, yet if he hath not Goods to the Value of 54. in ſome other Do- 5 
ceſe, theſe will not be bona notabilia. | e F 
d 
in 


2. Ok the Nature of ſuch Goods as will make bona nota- n 
bilia, and How far it is necellarp they ſhould be in ſeve- Wl < 
ral Pioceles. Moo tarot if rH 


1 Rel. Abr. „ a Man hath Goods in one Dioceſe to the Value of 11 and a Leaſe 
8055 for Years of that Value in another, theſe make bona notabilia, tho a 
odlolph. 7 I. 1. ; © * ITY | 5 | 2 
caſe or Term for Years, according to the Civil Law, is not properly 
(a) hut in Bonum, nor a Thing (a) moveable, yet it is a Chattel, and as ſuch mul; 
Caſe Lands be pleaded, Eos bz 1 
be deviſed | | : | | | 
to Executors for Payment of Debts and Legacies, theſe, rho'. they become Aſſets, will not make tors 
notabilia. Off. of Exec. 46. ; 1 ry e 


Godolph. 20. Debts due to the Deceaſed make bona notabilia, as well as Goods in Pot 
Of. of Exec. ſeſſion; but if there be a Bond of the Penalty of 5 J. for Payment oi 1 
46. leſſer Sum, and the ſame is forfeited ; tho' according to the ſtrict Rule 
of Law the whole Penalty is forfeited, yet this does not make bon ir 

tabilia. et Dots ea noe ions = 
Debts due to the Deceaſed make bona notabilia, be they ever ſo deſte- 
G Exec. rate or difficult to be recovered; and therefore it (5) ſeems that a Dei 
46. left a due from the King, for which there is no Remedy but by Petition, ma 


S boua notabllia. . : 8 
Godol;h. 7, As to Debts making bona notabilia, we muſt further obſerve a Diſtr 
* tion the Law makes between Debts by Bond or Specialty, and Debts" 
Off. of Exec. 46. ; EY”: yak of E | 5 | Ne 
1 Rol. Abr. Simple Contract, viz, (c) that Debts by Specialty are eſteemed the D. 
999, ceaſed's Goods in that Dioceſe where the Securities happen to be a: t 


(c) Therefore where a Man died in Lantaſbire, which is within the Dioceſe of the Biſhop of Chef 
and had a Bond in London, it was adjudged that Adminiſtration as to this Bond ougbt not '0 
granted by the Biſhop.of Cheſter, but by the Biſhop of the Dioceſe where the Bond was. Cro. El 
Byron and Byron. 4 
: 3 , | 8 Ti 
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Time of his Death, tho' they were entered into in another, or tho' the 
Debtor or Creditor, at the Lime of entering into them, lived in a diffe- 
rent Dioceſe. ; by 7 8 | | | 

But as to Debts by Simple Contract, they, by our Law, follow the Gedeih. 50. 
Perſon of the Debtor, and are eſteemed the Deceaſed's Goods in that OF: of Execs 
i)ioceſe where the Debtor reſided at the Time of the Creditor's Death. 4% 

On this Diſtinction it hath been held, that a Judgment obtained in 


any of the Courts of J/?/inſter made bona notebilia, tho? the Action Can: 1496 
4 . . 0 > . 4 5 d. 324. ö 
upon which it was obtained was laid in Dorſetſbire, becauſe the Record $, C. Go1d 
was at Weſtminſter. | and Strode. 
1 | | | 1 Salk. 40. 
and 6 Mod. 134. Adams and Savage, S. P. adjudged, where an Adminiſtrator brought a Scire facias 
ag inſt the Terrenants of Savage, on a judgment obtained by his Inteſtate in B. R. and ſhewed as his 
E Tie, that Adminiſtration was granted to him by the Archdeacon of Dorſet, tho' the Defendant, with- 
out taking Advantage hereof, pleaded over; yet the Court abated the Writ ex Officio, for they held 
that they were obliged ro take Notice, that the Place where they ſat was not within the Juriſdi ion 
ok the Archdeacon of Derſet; but that if the Plaintiff had not been thus particular, but had declared 
on an Adminiſtration generally, and the Defendant taken no Advantage of it, it had been well 
enough. 5 5 


E But if an Adminiſtrator takes out Adminiſtration by an Inferior Ordi- Carth. 148. 
> nary, and on a Scire factias has Judgment to have Execution on a Judg- 3, Ad. 324. 
q ment obtained by his lnteſtate in B. R. and thereupon a Capias ad ſatiſ- Fug _ 
E {rciendum iſſues, on which the Defendant is taken, and the Sheriff ſuffers judged, | 
bm to eſcape; in an Action againſt the Sheriff he cannot take Advan- 

E tage of this Error, for the Court had Juriſdiction over the Cauſe, and 

the [Judgment was only erroneous, but not void. 1 


; 


85 If a Merchant in Loudn draws a Bill of Exchange on his Correſpon- Cartb. 373. 
dent in Newcaſtle, in favour of F. S. and the Bill is refuſed, and F. S. Yeomans and 
dies Inteſtate, his Adminiſtrator on Letters of Adminiſtration taken out CO. 
in Durham, cannot bring an Action on the Cuſtom of Merchants againſt 8. C, e 
ta- the Drawer, and lay the fame in London, for a Bill of Exchange is not judged, and 
ve; WW cqual to Bond or Specialty, which are the Deceaſed's Goods, where thePlaintitfss 
y happen to be at his Death, but is a Simple Contract Debt which Wit ſhould Jed! 
follows the Perſon of the Debtor, and makes by9na notabilia where he . 5 | 0 
eaſe reſides. | 5 = MOL „ 
no With Regard to Sea-firing Men, the Law is altered by the 4 œ 5 An. 
perly Cap. 16, which reciting, © that great Trouble is frequently occaſioned to * 
mu the Widows and Orphans of Perſons dying Inteſtate to Monies, or 85 1 
* Wages due for Work done in her Majeſty's Yards and Docks, by | | 0 
Diſputes happening about the Authority of granting Probate of the | | | A, 
ke bus “ Wills and Letters of Adminiſtration of the Goods and Chattels of _- 0 0 
I ſuch Perſone, for preventing of ſuch unneceſſary Trouble and Expence, | 1 0 
it is enacted, that the Power of granting Probates of the Wills and _ | 1 
in Por WF Letters of Adminiſtration of the Goods and Chattels of ſuch Perſon | 4 
nt of and Perſons reſpectively is, and is hereby declared to be in the Ordi- Wal 
t Rus H nary of the Dioceſe, or ſuch other Perſons to whom the ordinary 
1004 , Power of Probate of Wills, or granting Letters of Adminiſtration do | 
| belong, where ſuch Perſon or Perſons ſhall reſpectively die; and that | Mi 
o deſee WF the Salary, Wages, or pay due to ſuch Perſon or Perſons from the | 5 
t a Dex © (Queen's Majeſty, her Heirs or Succeſſors, for Work done in any ot . 
„mass the Yards or Docks, ſhall not be taken or deemed to be bona uctabilia, | ul 
NN hereby to found the Juriſdiction of the Prerogative Court,” 1 
e . 8 | | 
Debts! | | | cy = — — 19 
the 7 Ok the Pꝛobate of Tlills and G:anting Adminiſtration a _ 
6.5 bp the Bilkop of the Dioceſe. _ 
A | The Ordinary hath regulary the Probate of Wills and Granting of Ad- Godol . 58. 
ro. EV i iſtration of every Perſon dying within his Dioceſe ; this Juriſdiction 


may either exerciſe himſelf, or it may be done by his Official, for it | i #4 
Vol. II. 5 K | 3 e ; 


* 
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is but a miniſterial Act, and no Ways concerns the Biſhop as Biſhop in 
his Spiritual Capacity, and therefore he may do the Thing by another, 
for originally the Probate of Wills did not belong to the Eccleſiaſtical 
udges. 
Godb. 33. This Power of granting Adminiſtration is annexed to the Perſon of 
e and the Biſhop, and therefore if a Biſhop of Vreland happens to be in England, 
1 145. he may grant Adminiſtration here of any Thing within his Dioceſe in 
S. P. per Holt Ireland. 
Ch. Juſt. ET A | | | FL, 
1 Rol. Abr. If a Biſhoprick be vacant, the Dean and Chapter are to grant Admi. 
90%  niftration. | e 


5. Of the Pꝛobate of Wills and Gzanting Adminiſtration, 
where the Party dies within ſome peculiar Jurisdicton. 


4 Inf. 338. If a Perſon dies within ſome peculiar Juriſdiction, the Probate of his 
1 Salk. 40. Will, as alſo the Granting of Adminiſtration, belongs to the Judge of 
ſuch Peculiar, which is founded upon a Suppoſition of an original Com. 

- poſition between him and the Ordinary of the Dioceſe for that Purpoſe. 

1 Salk at. Theſe Peculiars are either Regal, Archiepiſcopal, Epiſcopal, or Archi- 
6 Mod. 241. diaconal, in each of which the Owner of (a) common Right hath Power 


(a) Where to grant Adminiſtration. 

Adminiſtra— | | ns | 1 85 | 

tion was granted by a Dean rural, the Goods of the Deccaſed not amounting to more than 400 
5 Mod, 424. | | | | | e 


6. Df the Jurisdiction of ſome Loꝛds of Manozs in the 
. P2obate of Wills, 


Altho' it be regularly true, that at preſent' the Spiritual Court is the 
only Court that has Juriſdiction in the Probate of Wills and Grantin 
Adminiſtration; yet from this general Rule muſt be excepted all 

(b) such as (5) Courts-Baron that have had Probate of Wills Time out of Mind, 


that in the and have always continued that Uſage. | 

Manor of | | | | . | | 
Mansfield, and thoſe in Cowle and Caverſham in Oxfordſhire, which the Author of Off. of Exec. 43. fays 
he himſelf kepr. | . | 5 | 


Thom. Entr. This Juriſdiction can only be claimed by Preſcription, and therefore a 
34” M 41. Perſon who has Adminiſtration granted to him by a Lord of a Manor, 
4% #1- declares, that it was committed per A. B. Dominum Maneriz cui Aluini- 
ſtrationis commiſſio de Fure pertinet per conſuetudinem infra Maner. pre. 6 


tempore cujus contrarii memoria hominum non exiſtit uſitat. & approbat. delio We 


modo commiſſa fuit. 


7. Of the Jurisdiction of ſome Mapoꝛs in Reſpect of the 
| Burgelles within ſuch a Place, 


2 of Exec. roughs in Reſpect of the Burgeſſes, as to Lands deviſeable in ſuch Bo- 
Godolph. 58. roughs ; but as to Goods the ſame Will may alſo be proved before tif 


For the Cu- Ordinary. 
ſtom of Lon- 


don in Relation to Orphans, &c. vide Tit. Cuſtom of Lenden. 


2 : s. Off 


By Cuſtom the Probate of Wills belongs to the Mayors of ſome Bo-: 


e 


nd, 


ſays 


rea 
mor, 
uit» 
£4. 6 


eb 
W faithful Adminiſtration; but in Caſe there be no Will, then he is to 
| grant Adminiſtration to the next of Kin of the Deceaſed ; and in Caſe of 
| their Refuſal, he may grant it to a Creditor, or any other Perſon deſi- 
| Ting the ſame; and if no Body will rake Adminiſtration, the Ordinary 


the 


e Bo- 
þ Bo 
re the 
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g. The Fc2m of Pꝛoving a Will and taking out Admini⸗ 
ſträat ion, and therein of entering a Cavcat. 


The Judge may, ex officio, or at the Inſtance of the Party intereſted, Godolph, 60. 
call the Executor to prove the Will; ſome ſay he may be cited at the In- 
ſtance of any Perſon, to know whether the Party inſtancing hath any 
Legacy left him, or no. 2 

If the Executor appears not to prove the Will upon the Ordinary's Godolph. 38, 
Proceſs, but ſtands in Contempt, he is excommunicable ; bur if he ap- 59- 

ars and makes Oath, that the Teſtator had bona notavilia in divers Dio- 
ceſes, or within ſome peculiar Juriſdiction than that wherein he died, 
he is to be diſmiſſed to prove the Will in the Archbiſhop's Court, and to 
exhibit the ſame under Seal within forty Days next after. * 

Alſo the Ordinary or Metropolitan, as the Caſe ſhall require, may ſe- Godolph. 63. 
ueſter the Teſtator's Goods until the Executor proves the Will. 

If it be incertain, whether the Teſtator be dead or alive, it muſt be gaqoys. 61, 
left to the Diſcretion of the Judge, whether he thinks him ſo, or not ; 6:. 
and if there be good preſumptive Evidence in Law to think him dead, 
then be muſt prove the Will, as if he be beyond Sea in remote Parts, 
and it's common and conſtant Fame, that he is dead, eſpecially if the 
Executor of ſuch Perſon be honeſt, and the Goods are bona peritura, and 
the Teſtament it ſelf in favour of Children, or ad pros uſus. 

The Time of Proving a Will is left to the Diſcretion of the Judge, Godolph. 61, 
according as the Circumſtance of the Caſe ſhall require or admit; but 
regularly it ought to be inſinuated within four Months after the 'Teſta- 


tor's Death. 


| Teſtaments may be proved either in common Form, as whete there is Godolph. 62. 


no Conteſt about the Will; but the Executor preſenting the Will before 
the Judge, without citing the Parties intereſted, doth depoſe the ſame 
to be the true, whole, and Laſt Will of the Teſtator, and thereupon 
the Judge does allow the Will, and fixes his Seal and Probate to it. 
Or a Will may be proved in Form of Law, as when it is exhibited Godolph. 62. 
before the Judge in Preſence of the Parties intereſted, as the Widow and 
next of Kin, and then the Proof examined and fully heard, and at laſt 


allowed. | 


The Difference between the two Probates is this, where a Will is Godolph. 62. 


| proved in common Form, it was, at any Time afterwards within thirty 
| Years, to be queſtioned and called in Debate, which it cannot be in Caſe 
it be proved in Form of Law. | | 


If the Executor refuſes to prove the Will, or if there be a Will and no Gedelph. G1 


Executor named, the Ordinary is to commit Adminiſtration cum Tefta- 


meuto aunexo to ſome proper Perſon, from whom he may take Bond for a 


may grant Letters ad Colligeud bona deſunts". 
If there be a teſtamentary Viſpoſition without an Executor, the Party, 


in whoſe Favour the Diſpoſition was made, muſt cite the next of Kin 


fore he can have Adminiſtration. | | 


It is uſual when there is a Conteſt about a Will, or when the Right ©2dolph. 258. 
of Adminiſtration comes in Queſtion, to enter a Caveat in the Spiritual 
| our, which by their Law is ſaid to ſtand in Force for (a) three by Dr. Tat- 
| Months, | 


Goldib. 119. 
(a) As ſaid 


bot, in his 


| Argument of 
the Caſe of Hutchins and Glover. » Rol. Rep. 6. Cro. Fac. 463 · 4. 


| But 
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1 Nol. Rep. 


191. 


Cro. Fac 463. 
2 Nol. Rep. 6. 


1 Lev. 186. 


nn... 


But it is ſaid that our Law takes no Notice of a Caveat, and that it;; 
but a meer cautionary Act done by a Stranger, to prevent the Ording. 
ry from doing any Wrong, and that therefore if Adminiſtration be grant. 
ed pending a Caveat; this is valid in our Law, tho' by the Law in the 


Spiritual Court, it may be ſuch an Irregularity as will. be ſufficient tg 


repeal it. | | | 
| In the Caſe of one Offey, where Adminiſtration was granted to him 
pending a Caveat, and no Notice taken of it, or of the Party that entred 
ir, and for this Cauſe there was Citation to have this Adminiſtration re. 
pealed ; and on a Motion for a Prohibition in Behalf of Offey, it was 
urged, that the Spiritual Court having once granted Adminiſtration, 
they had executed their Authority, and have no Power over the Adni. 
niſtrator afterwards, and a Caveat is only for private Information of the 
Judge, but does not ſuſpend their Juriſdiction ; it is concilium, but not 
preceptum; no Countenance was ever given to it by the Law ; that to 

ive them Liberty to repeal Adminiſtration for this Cauſe, were to give 
it them in all Caſes, and then all the Inconveniencies of compelling Di. 
{tribution will follow, for they may leave out ſome Formality on Purpoſe 
to preſerve a Power over the Adminiſtrator, or they may make it Cauſe 
of Repeal, becauſe Adminiſtration is granted to a Child already prefer. 
red, or the like; and by the 21 J. 8. they have an Election, which 
when it is once made, no Man can complain, for none have any Right 
or Title precedent ; and for theſe Reaſons a Prohibition was granted; 
but on another Day, on Motion for a Conſultation, the Court ſaid, that 
to take from the Spiritual Court all Power of examining the Formality 
of Granting Letters of Adminiſtration, would occafion undue Catching 
of Adminiſtrations, and confound and deſtroy all their Forms and Courſe 
of Proceedings, which are in ſome Caſes neceſſary ; and it was not the 
Intention of the Statute, to alter the Courſe of Granting Adminiſtrations, 
and to'eſtabliſh irregular Adminiſtrations, but only to direct the Ordina- 
ry, and to ſtreighten the Liberty they took upon them before; and for 
the Matter of the Caveat, we know not what Weight and Regard it may 
bave in their Law; it may be eſſentially neceſſary, that where there is 4 
Conteſt and Competition, both Parties ſhould be heard before any Thing 
be done, or the Caveat diſmiſſed; they have a Rule, that no Admini- 
{tration ſhould be granted within fourteen Days, that no Party may be 


ſurpriſed, and we have known an Adminiſtration granted againſt thi 


Rule repealed, tho' no Body elſe could pretend any Right; but the 
ſame Day a new Adminiſtration has been granted to the ſame Part), 
and in theſe Kind of Queſtions Creditors are concerned; and it may be 
very miſchievous to throw off and flight all their Forms ; wherefore the 
Court would adviſe, and according to the Report of this Caſe, in 1 Ls. 
Moreton and Windham, at another Day, were for Diſcharging the Rul: 


for a Prohibition ; and they held, that Granting Adminiſtration, pending 
a Caveat, was ſufficient Cauſe to revoke, and that was like a Superſedes | 


in our Law,' which made a Judgment piven afterwards erroneous ; but 
Kelynge and Twiſden held, that the Caveat was of no Force to hinder the 
Grant of the Adminiſtration ; for it is not a judicial Act of the Coutt 
but only an Entry of a Memorandum by a Clerk in Court, for the Givin! 
of Caution; and being no Judgment or Record of the Court, the Cour 
of B. R. are as proper Judges of the Force and Effect of it as the Spit. 
tual Courts, and are likewiſe to ſee, that they grant Adminiſtration a 
cording as they are impowered by the Statutes ; and the Court being ti 


divided, there could be no Rule for Diſcharging the Prohibition. 
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9. Ok the Executoz's Refuſal. 


If the Executor refuſes to appear upon the Ordinary's Summons, he OH of Eee 

i; puniſhable tor a Contempt; but yet he cannot be compelled to accept 89 75 
ſhi h . Godolph. 140. 

the Executorſhip, whether he will or no. Vaigh 144. 

And therefore if an Executor refuſes before the Ordinary to take upon 1 Ret. Abu. 
him the Executorſhip, the Ordinary way grant Adminiſtration cn Te- 907. . 
þaento aunexo to another Perſon ; and he can never afterwards.be per- Pw. 281. 
mitted to prove the Will, | „ | 

But if the Executor appears and takes the uſual Oath before the Sur- 1 Vert. 335. 
rogate, and afterwards refuſes before the Ordinary, yet Adminiſtration 
cannot be granted to another; for having once taken the Oath, he has 
made his Election, and cannot afterwards refuſe the Executorſhip; and 
if the Ordinary will not admit him, a Alaudamus will lie. | 55 

In Caſe the Ordinary himſelf is made Executor, he may refuſe before Of: of Exer. 
the Commiſſary. Es GL - 5 37 
But an Executor cannot refuſe by any Act i Pais, as by declaring, Off of Exec. 30. 
that he would not accept the Executorſhip, but it muſt be done by ſome 
(4) Act entred and recorded in the Spiritual Court, and before the Or- (hut where 
dinary. 1 wn | | | Bacon Lord 

Keeper, 

Catlin Ch. Juſt. and the Maſter of the Rolls, were made Executors, and they wrote a Letter to the 
Ordinary, ſignifying hat they could not attend the Executorſhip, and deſiring him to commit Au- 
miniftration to the next of Kin of the Deceaſed, which being recorded, it was held a ſufficient Re- 
fuſal. Cro. Eliz. 92. OF. of Exec. 37. Owen 44. Moor 272. 1 Leon. 135. 


When an Executor hath once adminiſtered, he cannot afterwards re- Godolpb. 141. 
| fuſe to prove the Will, becauſe by the Adminiſtration he accepts the * J, 1 
3 e . og | ; . 1 2 Mod. 146. 
| Exccutorſhip upon him, and fo hath made his Choice; therefore in that 1 . 303. 
| Caſe the Ordinary ought to compel him to accept the Executorſhip and 2 Lev. 182. 
prove the Will. N | „ 
Vet it is ſaid, that if the Judge, knowing that one hath adminiſtered, 1 Rol. Abr. 
| Vil, notwithſtanding, accept his Refuſal, and commits Adminiſtration, 57 K 
that eis good, for the Spiritual Judge is the prox dge of the Matter ; 12 
dat is good, piritual Judg proper Judge o 5 40, 41. 
but after Refuſal and Adminiſtration granted to another, the Executor 
may not recede from it, and go back to prove the Will and aſſume the 
; Executorſhip. | : „ 
+ But if Adminiſtration be committed only becauſe the Executor did Of of Exec. 
not upon Proceſs or Summons appear to prove the Will, the Executor #2 #** 
| May at any Time after come in and prove the Will. „„ 
If aſter the Executor hath refuſed, and the Ordinary hath committed Of: of Exec. 
Adminiſtration, it appears to the Ordinary that the Executor had admi- 4, 41. 
viſtered before, and ſo determined his Election, he may revoke the Let- 
as of Adminiſtration, and enforce the Executor to prove the Will. 

f If an Executor has once adminiſtered, though he afterwards refuſed 1 Leon.1 54-5. 
3 before the Ordinary, yet it ſeems he ſtill continues liable to the Credi- Off. of Exec. 
tors, for the Plea is Ne ung Executor, ne unq Adminiſt* come Executor. den 


iving k there are ſeveral Executors, and they all refuſe before the Ordinary, 1 Rol. Abr. 
Court WF de may grant Adminiſtration with the Will annexed. * 
Sit- But if there are ſeveral Executors, and ſome of them renounce before . 
ww the Ordipary, and the Reſt prove the Will, by (Y) our Law they who g Co. 36. 


3 may, at any Time afterwards, come in and adminiſter; and Adoor 373. 

9 they never acted during the Life of their Companions, yet may 1 
e come in and take upon them the Execution of the Will after their mo 1 
Death | 0G 5 | 1 areſl. 39. 
32, and ſhall be preferred before any Executor made by their Com- (3) 1 Salk. 
nr | 5 75 DT 311. S. P. 

7 PF 5 5 Where it is 
ſaid, that the Civilians held, that by their Law a Renunciation was peremptory. 


1 Vol. II, 5 J. 10. What 
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Godolpb. 155. 
Lau, and alſo by the Statutes of this Realm, Executors and Admin 


in the Civil Law, which ſubjected the Heir to the Payment of his Af. 
ceſtor's Debts; which proving very. prejudicial to him, as ſuch Debts of- 
ten amounted to more than the Value of the Inheritance which deſcen 
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l 
10. CU! oat Acts amount to an adminifration, lo that the 
Party cannot aiterwards refuſe. 
OF. of Exec, It hath been already obſerved, that if an Executor once adminiſters 
38. he cannot afterwards refuſe to prove the Will, becauſe by the Admini. 
1 Med. 213. ſtration he has made his Choice, and ſubjected himſelf to the Actions of 
- the Teſtator's Creditors. 
1 Rol. Abe. Therefore it is neceſſary to conſider what Acts will amount to an Ag. 
. miniſtration, and here we may lay down two general Rules: 1½, That 
whatever the Executor does with Relation to the Goods and Effects of 
the Teſtator, which ſhews an Intention in him to take upon him the 
Exccutorſhip, will regularly amount to an Adminiſtration. 240%, That 
whatever Acts will make a Man liable as an Executor de ſon tort, will be 
deemed an Election of the Executorſhip. | 
1 Rel Aly. Hence it hath been adjudged, that if the Executor takes PoſſeMion of 
bo _ the Teſtator's Goods, and converts them to his own Uſe, or diſpoſes of 
| off F Exec, them to others, that this is an Adminiſtration. 
1 Nol. Abr. So if he takes the Goods of a Stranger, under an Apprehenſion A = 
917. they belonged 1 to the Teſtator, and adminiſters them, this amounts to an W « 
| Adminiſtration. _ W c 
t Rol. 4br, As where the Teſtator being Tenant at Will of certain Goods, his 5 | « 
917. ecutor ſeiſes the Goods, ſuppoſing them to belong to the Teſtator, with cc 
an Intent to adminiſter; and it was held, that his Intention appearing, W « 
this made him Executor in Law. „ 
But if an Executor ſeiſes the Teſtator's Goods, claiming a Property | 6 
in them himfelf, tho' afterwards it appears that he had no Right, yet 1 
this will not make him Executor; for the Claim of Property ſhews W « , 
a different View and Intention in him than that of adminiſtering as f « | 
CY Executor. EP 
f per T0 Executor receives Debts due to the Teſtator, and eſpecially if he t 
1 Rot. Abr, gives Acquittances for ſuch Debts; this amounts to an Election of the « P 
9117. Executerifip. | 6 
I 3. Abr. 80 if he releaſes : a Debr due to the Teſtator. 
918. | 
1 Rol. Abr. So if there are two Executors, and one of them hath a Specifick Le- 
917. 


| Bacy deviſed to him, and he takes Poſſeſfion of ir, without the Conlent | 
is Co-executor ; this amounts to an Adminiſtration, for a Deviſce 
cannot take a Perſonal Chattel deviſed to him without the Aſſent of the | 
Executor. | 


11, Ok b:inging in an Jnventozy, and Accounting. 


An e is a full and juſt Deſcription af all the bn Eſtate 
and Effects which belonged to the Deceaſed, and which by the Ci 


ſtrators are obliged to make and preſent the lame to the proper Ecce. 
ane Judge. 
The Practice of Exhibiting a an Tae was introduced from a Ru: 


ed to him, it was ordained, that if the Heir would exhibit a true In- 
ventory of all the Goods and Chattels of the Deceaſed, he ſhould be fe 


farther chargeable than to the Value of the Inventory : and fo much 


3 | | Strict 


4 Perſons being next of Kin to the Perſon ſo dying, and in their De— W 


| © fect Inventory of all the Goods, Wares, Merchandizes, as well move- 
able as not moveable, whatſoever that were of the Perſon ſo deceaſed, 
| © and the ſame ſhall cauſe to be indented ; whereof the one Part ſhall be 
| © bythe ſaid Executor or Executors, Adminiſtrator or Adminiſtrators, up- 
| © on his or their Oath or Oaths, to be taken beſore the Biſhops, Ordi- 
| © naries, their Officials or Commiſſaries, or other Perſons having Power 
| © to take Probate of Teſtaments upon the Holy Evangeliſts, to be good 
* and true, and the ſame one Part indented ſhall preſent and deliver in- 
| © tothe Keeping of the ſaid Biſhop, Ordinary or Ordinaries, or other 
| © Perſon having Power to take Probate of Teſtaments; and the other 


| © forfeit 101.“ 


Value of the Eſtate, in the Name of the Ordinary, with the Condition 
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strictneſs was required by that Law in making an Inventory, that if the 
Heir neglected it for a Year, or more, he was oblized to pay all the 
Debts and Legacies, tho' he had not ſufficient of the 'Feitator's Eſtate to 
do it. | 
The Reaſon of an Inventory with us at this Day, is for the Benefit Six. 401. 
of Creditors and Legatees, and therefore every Executor is compellable G04/ph. 157. 
to bring in an Inventory, at the Diſcretion of the Ordinary; and if he 
preſumes to adminiſter without bringing in ich Inventory, he is puniſh- | Mt 
able in the Spiritual Court. | | 
But as this Matter of bringing in an Inventory and Accounting is en— 10 
joined and directed by ſeveral Acts of Parliament, we ſhall here take 
Notice, and in the firſt Place inſert theſe Clauſes of the Statutes which 
are relative to this Matter. By the 31 E. 3. cap. 9. Adminiſtrators | 5 ] 
« ſhall be accountable to the Ordinaries as Executors be in the Caſe of 5 
« Teſtaments.” | | | | 
By the 21 [1.8. cap. 5. par. 4. it is enacted, “ That the Executor 
« and Executors named by the Teſtator or Perſon deccaſcd, or ſuch 
other Perſon or Perſons to whom Adminiſtration ſhall be commit- 
« ted, where any Perſon dieth Inteſtate, or by Way of Inteſtate, 
« calling or taking to him or them 1ſuch Perſon or Perſons, two at the 
ce Jeaſt, to whom the ſaid Perſon ſo dying was indebted, or made 
&« any Legacy; and upon their Refuſal or Abſence, two other honeſt ky. 


« fault or Abſence, two other honeſt Perſons ; and in their Preſence and 
« by their Diſcretions, ſhall make or cauſe to be made a true and per- 


part thereof to remain with the ſaid Executor or Executors, Admini- 
* ſtrator or Adminiſtrators; and that no Biſhop, Ordinary, or other 
* waatſoever Perſon having Authority to take Probate of Teſtament or 


| © Teftaments, do refuſe to take any ſuch Inventory or Inventories to 


* him or them preſented, or tendered to be delivered, as aforeſaid, ſhall | 1 


By the 22 & 23 Car. 2. cap. 10. it is enacted, 'That all Perſons im- | 4 . 
„powered to grant Adminiſtration, ſhall of the reſpective Perſon or 1 
* Perſons, to whom any Adminiſtration is to be committed, take ſuffi- | 
* cient Bonds, with Two or more able Sureties, Reſpect being had to the 


r in Form and Manner following: The Condition of this Obligation is ſuch, | | 
: That if the within bounden A. B. Adminiſtrator of all and ſingular the ' | 
: Tods, Chattels and Credits of C. D. deceaſed, do make, or cauſe to be 6 HE 
ade, a true and perſect Inventory of all and fingular the Goods, Chattels | 
l and Credits of the ſaid Deceaſed, which have or ſhall come to the Hands, = 
> Pefſeffion, or Knowledge of him the ſaid A. B. or into the Hands ant | N 
: Poſſeſſion of any other Perſon or Perſons for him, and the ſame ſo made, | 
, 4 exhibit, or cauſe to be exhibited into the Regiſtry of Court, at F 
: r before the Day of -* next enſuing, and the ſame | | i 
z ods, Chattels and Credits, and all other the Goods, Chattels and Credits | 
. vl the {aid Deceaſed, at the Time of his Death, which at any Time after 
a Hall come to the Hands of Poſſeſſion of the ſaid A. B. or into the Hands 

and Pofſefion of any other Perfon or Perſons for him, do well and truly 

% adminiſter, 


„ Bs <ve- 
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1 


« adininifier, according to Law ; and further, do make, or canſe to be made, 
« true and juft Account of bis faid Adminiftration, at or before the 

cc Day of ind all the Reſt and Refidue of the ſaid Coois, 
c Chattels aud Credits, which fall be found remaining upon the ſaid Agy;. 
ce Hir Acconnt, the ſame being firſt examined and allowed of by the 
« age or Judges for the Time beins, by his or their Decree or Sentence, 
c purſn1nt to the true Tutent and Meaning of this Aft, fhall limit and oy. 
point; and if it ſhall hereafter appear, that any Laſt Mill or Teſcamen 
« was made by the ſaid Deceaſed, and the Fxecutor or Hxecutors therein 
% 7amed do exhibit the ſame into the ſaid Court, making Requeſt to have 
« jt allowed and approved, accordingly, if the ſaid A. B. within bonnden, le- 
« ing thereunto required, do render and deliver the ſaid Letters of Admini. 
« fe ration . ( Approbation of ſuch Teſtament being firſt had and made) in tie 
« (aid Gurt, then this Obligation to be void and of none Effect, or elſe ty 
cc remain in full Force and Virtne ; which Bonds are hereby declared and 
« enacted to be good to al! Intents and Purpoſes, and pleadable in any 
e Courts of Juſtice; and alio that the ſaid Ordinaries and Judges re. 
<« ſpectively ſhall and may, and are enabled to proceed to call ſuch Ad. 
« miniſtrators to account, for and touching the Goods of any Perſon 
dying Inteſtate; and upon Hearing and due Conſideration thereof, to 

| cc order and make juſt and equal Diſtribution, E5c.” 5 5 
| Per Holt C.J. But by the 1 Fac. 2. cap. 17. it is provided, “ That no Adminiſtrator 
| even before „ ſhall be cited to any of the Courts to render an Account of the Per. 
N : this Statute, c {onal Eſtate of his Inteſtate (otherwiſe than by an Inventory or In- 
nora. << ventories thereof) unlefs it be at the Inſtance or Proſecution of ſome 
er Officio eite Perſon or Perſons, fr Befialf of a Minor, or having a Demand out gf 
an Admini- & ſuch Perſonal Eſtate, as a Creditor or next of Kin.” © 5 

[ f 5 eee ge ſo that really this Statute has no Effect at all, for the Law was fo before. 1 Salk. 316. 


5 


18 Gris.” The Inventory is to contain in ſeparate and diſtinct Articles, all the 
| (a) And by (4) Goods, Chattels and Credits, or (%) Debts due to the Deceaſed, and 

Scvinb. 407. the Prices at which they were valued. „„ 

| the Order | | 5 | 

mY heretofore uſed, was firſt to Inventory and Praiſe the moveable Goods, ſuch as Honſhold-ſtuff, Corn, 
Cattle, Sc. then the Immoveable, as Chattels Real, or Leaſes of Lands, and after the Debts due to 
the Teſtator, which Order, he ſays, is obſerved to this Day. (b) That on a Plea of Plene adniri- 
ſtravit, all ſperate Debts mentioned in the Inventory ſhall be accounted Aſſets in the Execuiors | 
Hands; for it is as much as to ſay, that they may be had for demanding, unleſs the Demand aud 


Refuſal be proved. 1 Salk. 296. ruled upon Evidence 3 & Hin E. . 
Godalph. 152. But ſuch Things as are fixed to the Frechold, and belong to the Het, 
as Glaſs- windows, Wainſcot, Fiſh, in a Pond, and Doves in a Pigeon. 

Houle, are not to be pur into the Inventory. 


* 
FP ICS 
8 — cbs 


Gedolpb. 153, 80 the Wife's Paraphernalia, or ſuch Apparel as is ſuitable to her 
403. Degree and Quality, need not be put in the Inventory, for they furvilt } 
. to her, and are not eſteemed Part of the Husband's Perſonal Eſtate. 

[hf | Sdoinb. 0. By the Ecclefiaſtical Law, the Time of making and exhibiting an In- 


we | ventory is left to the Diſcretion of the Ordinary, who may require it to 
| ke (% And ac- be done (6) ſooner or later, according to the Diftance the Goods lie from 
cording to the Executor, and other Circumſtances. | 
Godolph. 1 50. TOTS | 8 | — — N 
the making an Inventory is to be begun within thirty Days after opening the Teſtament, and No. 
tice thereof to the Executor, and is to be finiſhed within ſixty Days after, unleſs the Executor a 
the Teſtator's Goods, or the greateſt Part thereof, be far remote and diſtant from cach other, u 
which Caſe the Law doth allow one Year from the Time of the Teſtator's Death for the Malie 
thereof ; and during this Time no Suit is tobe commenced againft the Executor in the Eeccleſiallica 
Court; and in Godolph. 225, it is ſaid, that an Executor is to have a competent Time to accour» 
which Time is a Twelve-month. | 5 | 


And as an Explanation to the Manner of bringing in an Inventory 4 
Accounting, and the Neceſſity thereof, and how theſe are conſtrued ad 
* Wes , ( 
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cduired by the Common Law Courts, I ſhall here inſert the following 

B | 

i jn Debt uvon an Adminiſtration-Bond, and Oyer prayed of the Condi- Hin. 6 4:2. 

ton, Detendant pleads, 1/7, That he did exhibit an Inventory by the Archbiſhop 

Time. 24/y, That he had adminittred all according to Law. 34ly, That n | „„ 
he was not cited to bring in his Accounts, ſo that no Decree was made FOO 1 | 
concerning them. Plaintick replies, 'That the Inteſtate was bound in a | 1 
Bond of fo much, Ec. to 1 S. for Payment of tuch a Sum, and that 

J. H. had brought an Action of Debt upon that Bond againſt the Defen- 

dant, and had got Judgment; and tho' divers Goods to the Value of 

that Debt came to the Defendant's Hands, yet he had not paid it, but 

had converted them. Detendant makes a frivolous Rejoinder ; and upon 

that the Plaintiff demurs; and the Queſtion made upon the Caſe is, if 

the Defendant, the Adminiſtrator, is bound to bring in his Accounts be- 

tore the Ordinary, in the Eccleſiaſtical Court, by the Time ſpecified in 

the Condition of the Bond, not being cited or ſummoned thereto; and 

Holt Ch. Juſt. in pronouncing the Opinion of the Court ſaid, that they 

were all unanimous, that he was obliged to account, tho' not cited or 

{ummoned ; and he ſaid firſt, that an Executor or Adminiſtrator is obli- TY 
ged to account is very plain, by 31 . 3. at the End of the Statute, 8 1 
where they are made accountable to the Ordinary, as Executors be in 1 
Cale of Teſtament; and tho* the Ordinary had no Power to oblige them „„ ee | 
to account upon Oath, yet if they were tved in Chancery by any Cre- | ——_ 
ditor for Diſcovery of Aﬀets, there they were obliged ro account upon 
Oath, and the Ordinary could not relieve them. Noy 78. 2 Inf. 600. | 4 | 
but that the Account given in before the Ordinary ſhould be looked into, | | 
and unravelled. 24/y, If a Legatee comes to ſue for his Legacy, he may 

unravel the Account given in before the Ordinary, becauſe he cited them 

into the Spiritual Court, and has no Remedy elſewhere for his Legacy; | 

tut if the Executor or Adminiſtrator will pay the Legacy, then he can- f ; 
not unravel their Accounts, becauſe when the Le acy is paid, this is the 

End of their Suit; as in Raym. 470. Boon's Cate As to the Principal | pH 
Point, this Statute 22 Car. 2. was made to make the Wife and next of 05 

| Ain as Legatees, after all Debts paid, and they are to ſue for their Lega- 

| cies or Shares in the Eccleſiaſtical Court; for the Law was defective be- 
fore, in that the Ordinary bad no Power to compel a Diſtribution, be- 
cauſe the Adminiſtrator had the ſame Power as the Executor; and after 

mm Adminiſtration committed, the Ordinary's Power was at an End, and he 
Wh id nothing more to do with the Goods of the Inteſtate ; but now this 

MF $titite was made to aſcertain and ſettle a Diſtribution, and the Wife and 

| next of Kin may compel the Adminiſtrator to make ſuch Diviſion and 

Distribution, and he is bound at his Peril to account by the Time limi- 
tec; and if not done, he muſt ſhew ſome Reaſons wherefore it was not 

Leone; as that no Court was then held, Ec. or ſome other Matter which 

rendered it impoſſible to account by that Time; and it appears by C6. 
*:t.125. that the Condition of Adminiſtration-Bonds before this Statute 
Vas, that he ſhould account when thereunto required; but now the 
At of Parliament enjoins him to account peremptorily before ſuch a 
ie, and therefore he is bound at his Peril to do it; and in all Caſes 
"ere a Man is bound in a Bond to do a Thing, he is bound at his Peril 
o do it; as if a Man is beund in a Bond, with Condition to pay Money | 1] 
aitical i fuch a Time and Place, altho' the Obligee does not come there at the | 111 
ime, fo as that he cannot pay it; yet if the Obligor is not there ready | WE 

3 Pay it, and ſtays there till the Jaſt Inſtant or Sun-ſet, he forfeits his A 

bond, and he muſt plead, that he was there and ſtaid till Sun- ſet, and had 

* Money ready, and that no Body came there to receive it; and if a 

*Jucit be to be made, he muſt be there ready to be requeſted ; and he 

esa Difference between Rent payable by Reſervation only, and when | 

Lond is given for it; for in Cafe of the Bond he forfeits it, if he be | 
Vol. JI. 5 M nor 5 ö 


— — 
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not there ready to pay it, tho' no Demand be made. Hob. 8. Baker and 
Spain. Suppoſe one is bound in a Bond conditioned to do a Thing, 
which without the Concurrence of the Obligee cannot be done, as to 
levy a Fine in C. B. in O#. ill. if no Writ of Covenant be ſued out, 
yet he is bound to be there at the Time ready to levy it, and mult plead 
ſo, and that no Writ of Covenant was ſued out; ſo here, if he could not 


account, becauſe no Court was holden, he ought to have pleaded it, for . 
he ought to have done all in his Power; but it is moſt certain the Eccle- b 
ſiaſtical Courts are always open, and the Statute makes no Alteration as ] 
to the Accounts. But then he made another Point of the Caſe, and or- f. 
dered Counſel to ſpeak to it the next Term; the Point was this, The 0 
Bar, which ſays, he was never cited to account, is ill, becauſe he ought. A 
to have accounred at his Peril, without any Citation; but then this ec 
leaves Room for an Implication, that he may have accounted, tho' not at 
cited ; for he only ſays, he was not cited to account, and then the Re- 
plication which aſſigns for Breach, Non-payment of ſuch a Debt, is 
ill, and does not maintain the Declaration as to the not Accounting ; and be 
the Meaning of the Statute was not, that he ſhould pay all Debts ex wi 
» Officio, but as the Creditors called him to pay them, and then whether L, 
the Plaintiff ſhall have Judgment upon the inſufficient Bar of the Defen- 1 
dant, or whether by his Replication it appears he has no Cauſe of Ac- le 
tion, and ſo cannot have Judgment, is a Point fit to be argued, and cited 0 
1 Lutw. 182. 8 Co. 120. Dr. Bonbam's Caſe, and 130. Turner's Caſe. | 
| | 5 arts 
1 N 12. here Adminiſtration unduly obtained may be re MW {| 
i | OO ts OA It ſeems to have been formerly holden in ſome Caſes, that if the Or- wh 
| | : ca. dinary once granted Adminiſtration, he could not afterwards revoke or the 
18 | Iso. Aby. Tepeal it; for having once executed his Power, he had nothing further to mar 
|) | 303. do in the Affair. | Gets | 
EE. Style 10. 1 5 | 
| 6 Co. 18. Cro. Elix. 459. Moor 396. 
| | N Hence in Sir George Sand's Caſe, where a Prohibition was prayed, be- W gain 
Fl Sir George Caufe Sir George had the Adminiſtration of his Son's Goods granted to befe 
| ; | Sand's Caſe, him; and fince that a Woman, pretending ſhe was his Wife, ſued to have Plair 
| 2: ag 557 the Adminiſtration repealed, and a Prohibition was granted; for tho the WF cutio 


Statute ſays, the Ordinary may grant Adminiſtration to the Wife or next MW Cou; 


Raym. 93. ; ; | 

8. . in of Kin; yer when he has granted it to the next of Kin, he has executed that 
which laſt his Power, and his Hands are cloſed. „ bs Es 
Book a fur- g | Tour 


165 ä ther Reaſon ſeems to be given, viz. that our Law is to determine who is the. next of Kin within this 
1 | | Statute, and that by our Law the Father is next of Kin to his Child, vide 3 Co. in Ratl;f's Caſe, and peal 1 


(188 OO Bro, Tit. Adminiſtration 47. have 
Latch 67. Bur notwithſtanding theſe Opinions, it is now agreed, that the Ordi- other. 


* nary may revoke or ſet aſide an Adminiſtration granted to the next el. 


1 Lev. 157. Kin, and that for ſeveral Cauſes; as if they forge or ſuppreſs a Will, i den 
1 Keb. $46, they come too haſtily to take out Adminiſtration within the fourteen 


| | o # 5 Days, if they go beyond Sea, become Non Compos, or if they take out! It i 
: os 5 do Adminiſtration without Security to account and exhibit Inventories, or it ger, 4 

0 . 93 i — 
300 there be a Reſiduary Legatee; and may in General, for any Fraud uſed Which 


1 Lev. 186. in obtaining it; for it would be abſurd to allow a Court Juriſdichos 

Leo. 55. herein, and at the fame Time deprive them of the Liberty of vacating 

| 3 and ſetting aſide an Act of their own, which was obtained from them "I * © c 
Deceit and Impoſition. | | | 


N * a 


3 L | 
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13. How far a Repeal makes all meine Acts void. 


If the Teſtator makes a Will and appoints an Executor, and the Or- Phe. 25. 
dinary, without taking Notice of any ſuch Will, grants Adminiſtration Greysbreok | — 
to 7. . and afterwards the Executor comes in and proves the Will, ſuch . | 1 
Executor ſhall regularly avoid all meſne Acts done by the Adminiſtrator ; ; Fon. 72. 
for the Executor, by being made ſuch, had an (a) Intereſt, which the; 


e Vent. 303. 
Ordinary could not deprive him of. | (a) And 


| i 5 therefore if | | ö 
an Executor ſells a Term, and afterwards refuſes before the Ordinary, and Adminiſtration is grant- 


ed to F. S. who likewiſe ſells this Term to another, the firſt Vendee ſhall have it. 2 Lev. 183. ſaid 
areuendo. | | 


But if the Ordinary grants Adminiſtration, and after there appears to Plow: 279. 
be an Executor, if the Adminiſtrator pays Debts, Legacies, or Funerals, CO DE 
a o o . . 4 El. 
which the Executor ought to have paid, in Treſpaſs againſt him by th 


e cited in 
Executor, he ſhall (S) recoup ſo much in Damages. Greysbrook 


5 and Fox, Ty 
) So it was held in Equity, where a Widow poſſeſſed herſelf of the Perſonal Eitate as Exccutriz 
under a revoked Will, and paid Debts and Legacies, but had no Notice of the-Revocation, that ſhe 

| tjonld be allowed thoſe Payments. 1 Chan, Ca. 126. | 


if the Teſtator makes a Will, and thereof appoints A. Executor, and 1 Kol. Abr. 
aſterwards makes a ſecond Will, and thereof appoints B. Executor, and 9'9: : 
/. has the Probate of the firſt Will granted to him, by Virtue of which 15 x IN 
a Debtor to the Teſtator pays him a Debt without Notice of any ſecond tween Greve; 
| Will, and has a Releaſe from him; yet upon B.'s proving the ſecond and Weig- 
| Will, and Repeal of the Probate of the Firſt, he may compel the Debtor INE w 
to pay the Money over again; for tho? this be a particular Hardſhip, yet by n 
the Inconveniency would be much greater, to allow the Ordinary to vice of all 


make any other Executor than whom the Teſtator had made. the judges 


in Serjeants 


Inn, in an Adion brought by B. againſt ſuch Creditor. 


But in a Caſe where the Plaintiffs, as Executors, had a Judgment a- Hill. 25 & 
gainſt the Defendant, and then there was a Suit in the Spiritual Court 3 
before the ſame Judge, who granted Letters of Adminiſtration to the Diely and EE | 
Plaintiffs to repeal them; and the. Defendant therefore prayed that Exe- Hollis v.Wray, | Fig 
cution might not go out againſt him till the Matters in the Spiritual in B. R. 1 
Court ſhould be determined; but the Court denied it, for this Reaſon, 14 
that if a Debtor pay Money on a Judgment and Execution to one who | 44 
Executor de facto, having a Probate under the Seal of a Prerogative 1 
aue Court, he ſhall never be forced to pay it again; and here the Suit to re- 
and deal the Adminiſtration being before the ſame Judge who granted it, can 

bie no Influence only from the Time of the Judgment of Repeal ; but 


| (:) if it had been before the Delegates by Way of Appeal, it might be (0 Thar an 
rai- Ml otherwiſe. 5 | 


Appeal ſuf- 411 
| pends the 7 
"mer Sentence, but a Citation is in Nature of a new Suit, and has no Effect till there be Judgment 
mit, 6 Co. 18. 5. 1 Lev. 158. Raym. 224. 2 Lev. 90. S. P. f | | 


It is clear, that if the Ordinary grants Adminiſtration to (d) a Stran- 3 | | 
ger, and he is cited by the next of Kin to have it repealed, pending pan; 1M 
Vaich Suit the Adminiſtrator (e) ſells the Goods, and then the Admini- caſe, | 
tration is repealed ; that in this Caſe the Sale is good, for the Admini- Cro.Eliz. 459. 


| Moor 296. 

„C. (4) So if Adminiſtration be committed to a Creditor, and, after repealed at the Suit of the 
ert of Kin, he ſhall retain againſt the rightful Adminiſtrator ; and his Diſpoſal of the Goods, even 
ending the Citation, till Sentence of Repeal, ſtands good. 1 Salk. 38. per Holt Ch. Juſt, (e) But 
"ere an Adminiſtrator releaſed to a Creditor, and after the Adminiſtration was revoked, and the 
eleaſe held void, 1 Brownl. 51. 


ä K — — 


2 Go 


Fa) lc 
Se 


ſtrator 
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ſtrator acted under a lawful Authority, which veſted the abſolute Pro. 
perty of the Goods in him; and tho' the Sale had been fraudulent, yet 

it could not be avoided by the ſecond Adminiſtrator; but as to Creditors 
it may by the 13 FEliz. | 

So in Debt for Rent, where on the Pleadings the Cale was, Leſſee for 


Ray „ 224. 


Sy and Years dies Inteſtate, and Adminiſtration was granted of his Goods to 4 
we gal „„ aſſigns this Term to B. who àſfigns to C. who ſurrenders to the Re. 


5. C. by the verſioner; afterwards a third Perſon cites the Adminiſtrator beſore the 
Name of Ordinary to repeal the Adminiſtration, who confirms the ſame ; then the 
Serraine and third Perſon appeals from that Sentence to the Dean of the Arche, 
Semalne. where the Sentence is avoided, and Adminiſtration granted to the Ay. 
pellant; and whether this Avoidance of the Sentence ſhould avoid all 
Acts done by the Adminiſtrator before the Action; and it was reſolved, 
according to the above Cale, that it ſhould not. | 


Yelv. $3. But after the Adminiſtration is repealed, the Authority of the Admi. 
erg niſtrator is determined, and therefore if he obtains Judgment in an Ac- 
an Ir 


Charles Tel. tion of Debt on a Bond due to the Inteſtate, and then the Adminiſtr4. 

verton. tion is repealed, he cannot proceed to execute that Judgment; if he 

1 Breeznl. 91. doth, the Party will be diſcharged upon a Motion, becaute the Execu- 

"8 tion erronice emanavit, for he had no Authority but by Virtue of a 

| Commiſſion from the Ordinary, and when that was determined, his Au— 
thority ceaſed. Ls | a 

So in an Audita Cucrela, the Plaintiff ſays, that E. P. died Inteſtate, 

and that Davies, the now Detendant, had adminiſtered his Goods, and 

\ Mai bo. that ſome of the Money came to the Plaintiff, and that Davies, as Ad- 

2 Reb. 668. miniſtrator, brought Trover and Converſion for the Money, and had 

S. C. Judgment to recover, and before Execution ſued, the Adminiſtration 

woas repealed and granted to another, and that notwithſtanding he 

| threatens to take the now Plaintiff in Execution, upon which there is a 

Demurrer; and the Queſtion was, whether ſeeing the Trover was for a 

Wrong done in the Adminiſtrator's Time, and for which he might have 

declared in his own Name, without namins himſelf Adminiſtrator, and 

ſhall pay Coſts if it goes againſt him, whether he ſhall not take out Exe- 


2 Saund. 157. 
Turner and, 
Davies. | 


cution after the Adminiſtration is repealed; and the whole Court held, | 


that he could not; for tho' it be a Wrong done to the Adminiſtrator, 


yer when the Money is recovered, it is Aſſets, and the ſecond Admini- | 
ſtrator muſt be put to another Action, to recover it out of his Hand, 


which is a Circuity the Law will not allow. 


14. What Things an Erecuto2 map do befoze Pꝛobate cf 


the Will. 


OF. of Exec. 


* | 
110 4.505 + do, and which will be valid, tho' done before Probate ; for tho' the Sp! 
04. . 


917. 

5 Co. 27. ; | 
4] 25 292. ny, which he may comply with after ſeveral Acts done by him. 

a Ut an 

Adminiſtrator derives his whole Authority from the Ordinary, and therefore can do no Act, unles 
he has Letters of Adminiſtration granted to him. 1 Salk. 30 3. Skin. $79, (6b) That however prov''s 


the Will is neceſſary, becaute thereupon an Inventory is to be exhibited, and other Acts to be doſe, 


which are for the Benefit of Executors and Legatees. Hatt. 30. 


Off. of Erecr. Therefore an Executor, before Probate, may poſſeſs himſelf of the 
Sab OT Teſtator's Goods, and may enter into the Houſe of the Heir (if * | 
: locked) and take Specialties and other Securities for Money due to e 


2 And. 151. 


Plow. 277. Teſtator. 


' | 50 


An Executor derives all his Intereſt from the (2) Will; and as it ß 
that which gives him a Right, ſo there are ſeveral Acts which be ma 


ritual Court may compel him to come in and prove the Will, or re. 
nounce the Executorſhip; yet this is only looked upon as (b) a Ceremo- 


8 
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43 
So an Executor, before Probate, may pay Debts and Legacies, receive 
5 n 8 PEE 
Debts, make Acquittances and (4) Releates of Debts due to the Teſta- © . 
tor, and take Relcaics and Acquittances of Debts owing by the Te— 
| R \ 
ſtator. | 


y 5 - 

5 Co. 28. 

(a) Where a 
5 | 3 . b 5 Nelcaſe gi— 
ven by an Executor for a particular Purpoſe, tho' it contained general Words, yer it was held t 
extend only to the Things intended to be releaſed, vide 2 Lev. 214. Adorris and Wilford, 2 Ao. 108. 
2 Jou. 104. 2 Show. pl. 32. 3 Keb. $14, 840. S. C. <3 | 2 


Alſo an Executor, before Probate, may ſell, give away or diſpoſe, as Oe. Exec 33. 
he thinks proper, of the Goods and Chattels of the Teſtator. 


do an Executor, before Probate, may aflent to a Legacy, and ſuch Co Exec. 34. 
Aſſent ſhall veſt the Intereſt in the Legatee. | 35 

Soc if a Bond be made payable to the Teſtator, with a cer 

that it ſhall be paid by ſuch a Day, and the Teſtator dies before the 

Day, the Principal Sum muſt be paid his Executor by the Day, altho' 

he did not prove the Will by that Day ; otherwiſe the Penalty is for- 

feited. 5 | | | 

Upon this Foundation, that it is the Will which veſts an Intereſt in 1 Rot. Alr. 

the Executor, it is clearly agreed, that an Executor may, before Pro- 917- | 
bate, commence an Action in Right of the Teſtator, but he cannot de- R), 481. 

dle before Probate; for without producing his Letters Teſtamentary 3 

be cannot aſſert his Right in Court; but as ſoon as he has theſe, the Im- ted, 

pediment is (b) removed ab initio. 


* 


Cemb. 371. 
| | ee 5 | (0) But if 4. 
pe arreſted at the Suit of an Executor, before Probate of the Will, and after pays Money to a Stran- 
cer, and continues ſix Months in Priſon, the Arreſt guoad the Stranger is illegal, and A. ſhall not be 
adjudged a Bankrupt from that Time, ſo as to avoid the Payment made to the Stranger; fot tho” 


Relation ſhall prejudice a third Perſon. 3 Lev. 57. Duncomb and Walter, Raym. 479. 1 Vent. 3 70. S. C. 
Skin. 225 87. Is 50 . N | = : . 


Alſo an Executor, before Probate of the Will, may maintain Treſpaſs, Of. of Exec 
(e) Trover, or Detinue for the Goods of the Teſtator, and declare as of 35. 
his own Poſſeſſion. | 8 Co. 144. 
. | | | Tek. 33, $3, 
1:5, Cro. Car. 208, 227. 1 Salk. zoz. (c) May maintain Trover in his own Name befor 
| of the Goods or Probate of the Will. Carth. 154. per Curiami. 

tor's Goods in his Life 
Exec..55, 25 | 


eg Bur for a Treſpaſs done the Teſta- 
time, or upon a Contract of his, he cannot declare before Probate. Off. of 


So an Executor may avow for Rent, where a Reverſion for Years comes 1 Salk. 3524 
to him from his Teſtator. | 
50 if an Executor be intitled to the next Preſentation to a Church Of. of Exec 
of vich becomes void, and he grants it to another, the Grantee may main- 35. | 
na are Inpedit for it, without producing the Probate of the Will; 
| tor the Executor himſelf, before Probate, might have maintained this 
on on his own Poſſeſſion. 


) What Perſons are intitled to Admini⸗ 
5 ſtration. 8 


B the Statute of //efm. 2. cap. 19. th: Ordinary had the abſolute N. 497. 
JI Diſpoſal of Inteſtates Eſtates ;- and as that Statute firſt ſubjected _ 
mem to an Action at the Suit of Creditors; fo from thence they found, 
ay Lord North obſerves, that what was before very beneficial t 
tm, began to be very troubleſome, which obliged them to put the Ad- 
Vol. II. 5 N 4 - miniſtration 


tain Penalty, Of of Exec.34. 


the Arreſt, as to the Executor and Party is lawful ; yet it is good only by Relation, but no ſuch. 


e the Sciſure 


M 


—— 


r 
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miniſtration into other Hands, taking Security to {ave them harmle, 
| from Suits. 
> Inf. 397. . But this Method did not intirely free them from the Trouble they 


py * had before; for ſach Perſons, being looked upon as Servants or Attornics 
1 Rol. Abr. 


999, 


Eſtate. 
But they were eaſed herein by the Statute 31 E. 3. cap. 1 1. which 
enacts, © In Caſe where a Man dieth Inteſtate, the Ordinaries ſhall de. 


CC 


whom the ſaid dead Perſon was holden and bound, in the ſame May. 


« ner as Executors ſhall anſwer, and they ſhall be accountable to the Or. 


“ dinaries, as Executors be in Caſe of Teſtament. | 


And by the 21 H. 8. cap. . it is enacted, & That the Ordinary ſhall 
cc grant Adminiſtration to the Widow, or next of Kin of the Perſon de. | 


&« ceaſed, or to both.” _ 


Raym. 498. Hereupon the Common Law was to judge who were the beſt Friends: 
and therefore if there were Husband or Wife; in Default of them, Son 
or Daughter; in Default of them, or their Children, Father or Mother. 
in Default of them, Brothers or Siſters; in Default of them or their 


Raym. 49% But as they had a Liberty by the Statute of Granting Adminiſtration 


ditor or Stranger takes out Adminiſtration. : 


4 C0. 51. b. It ſeems to have been always holden, that the Husband was intitled to | 
Ogrel's Caſe, Adminiſtration as beſt Friend to his Wife, within the W ords of the Sta- 

tute 31 E. 3. but there being ſome (Y) Doubt, whether ſince the Statut? 

35 of 22 & 23 Car. 2. he was not obliged to make Diſtribution amongſt the 
1 Mod. 231, Reſt of her Kindred, it was thought proper to ſettle this Matter by ? 


1 NRol. Abr. 
910. ; 


1 Show. 351. ſubſequent Law. 
Raym. 93. 


1 Sid. 409. (b) Vide 2 Med. 20. 


C 
( 
cc 
cc 
6c 


A 


„the Making of the ſaid Act.” 


J 
Aid 


to the Ordinaries, could not ſue for, nor gather in the Inteſtate; 


c“ pute the next and moſt lawful Friends of the dead Perſon Inteſtate 
to adminiſter his Goods, which Deputies ſhall have an Action to de. | 
mand and recover, as Executors, the Debts due to the ſaid Perſon In. | 
cc teſtate in the King's Court, for to adminiſter and diſpend for the Soil 
of the Dead, and ſhall anſwer alſo in the King's Court to others to 


And accordingly by the 29 Car. 2. cap. 3. par. 25. it is enacted, © That 
neither the ſaid Statute 22 & 23 Car. 2. nor any Thing therein col 
tained, ſhall be conſtrued to extend to the Eſtates of Feme Cove!” 
that ſhall die Inteſtate, but that their Husbands may demand an. 
have Adminiſtration of their Rights, Credits, and other Perſona! . 
ſtates, and recover and enjoy the ſame as they might have done befole 


che 


| is now clearly (c) agreed, that the Ordinary may grant Adminiſtra- 


| could grant Adminiſtration Perdente lite of a Will; and in Moor it is ſaid Robin's Caſe, 
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Alſo ſince the Statute 22 Car. 2. the Ordinary may grant Adminiſtra- 1 87. 179. 
tion to the Wife or next of Kin, at his Election, but then ſhe muſt have Raym. 93. 


her diſtributive Share; alſo the Ordinary may grant Adminiſtration graph 


gad Part to the Wife, and as to the other Part, to the next of Kin; in 95 


— — 


which Caſe neither can complain, ſince the Ordinary need not have grant- 


ed any Part of the Adminiſtration to the Party complaining. | 

If there be Grandfather, Father and Son, and the Father dies Inte- 2 Verz. 127. 
ſtate, the Son ſhall have the Adminiſtration, and not the Grandfather, id v 
tho! they be both in equal Degree as to Nearneſs of Kindred, e 


— 


(6) In what (a) Manner the Ordinary may ch wiener 
grant Adminiſtration, and herein of Gzant- {5 
ing it to one oz moze, oz fo? a particular pr omg 
Thing. the Admint- 

ſtration be 
Adminiſtration to one during the Abſence of the Perſon appointed nagen, 3 
Executor. The Reaſons offered againſt it were, that his Authority herein en FI 
miniſtration, 

ſtrator, that Creditors would be put to great Hardſhips, in being obliged vie 1. Shows 


giviyg Sect- 
Regiſtry of 
1 hath been ſome (b) Doubt, whether the Ordinary could grant ſuthcienr 
OM ; | ' : ters of Ad- 
was intirely regulated by the Statutes, which mention no ſuch Admini- 
at their Peril to take Notice of the Return of fuch abſent Perſon, which 42% Ce. 


| determining the Authority of the Adminiſtrator would put them under a 3 


14515. 
Neceſſity of Commencing their Actions a-new, which would be great ws 


Delay and Expence to them; bur notwithſtanding theſe Reaſons, it 

. . 0 (c) 5 Co. Oz. 
tion during the Abſence of another, and that for the ſame Reaſons for 1 . 185. 
which he may grant Adminiſtration during the Nonage of an Infant 1 Keb. 682. 
Executor, or one intitled to Adminiſtration ; for without this Power the and by 1 Ret. 


| Inconveniency to Creditors would be much greater, in that there would Abr. 908. if 


| Ts : the Perſon 
be no Perſon againſt whom they could commence their Actions, nor any intitled to 
one to take Care of the Deceaſed's Eſtate or Effects. Adminiſtra- 


- | £2 | tion be out- 
lawed, in Priſon, or beyond Sea, the Ordinary may grant Adminiſtration to another, for which is 


cited 34 H. 6. 14. E vide 1 Salk. 42. 6 Med. 304. 1 Lutw. 342. S. P. admitted. 
Alſo there appears to have been ſome Doubt, whether the Ordinary /, 626 


Seinble per Cur. that he could not. but in 


2 Shozw. 69. 


| it ſeems to be taken for granted, that there may be an Adminiſtrator pendente lite of a Will; for there 
| the Queſtion was, Whether ſuch an Adminiſtrator was liable to an Attion, and there ſaid to be clear- 


ly agreed, that he was, for that he was fully Adminiſtrator for the Time. 


And in Carth. it is reported as the Opinion of the Court, that Admi- Carth. 153. 
nitration pendente lite concerning a Will, is utterly void, and a Diffe- Frederick and 


| Tence there taken, where there is a Controverſy in the Spiritual Court — 
Concerning the Right of Adminiſtration, and where it is concerning a 


Will; for in the firſt Caſe, an Adminiſtration granted fendente lite 13 
good; bur it is otherwiſe where the Controverſy is concerning a Will, for 
he who comes in under a Will ſhall avoid all that which an Adminiſtra- 
da — — eee | 

Bur this Matter came fully to be conſidered in a late Caſe, in which it Mi. 1731. 
was determined, that the Ordinary may grant Adminiſtration pendente betucen Hel. 
ne of a Will, and that it depended on the ſame Reaſons by which he is - NEED 
enabled to grant Adminiſtration durante minoritate or ab ſeutia. - | 


The 


W 


6 
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2 Vern. 514. The Ordinary may grant Adminiſtration to Two, or more, and if one 
Adams and of them dies, yet the Adminiſtration does not ceate ; for it is not like 3 
Buchland. Wetter of Attorney to Two, where by the Death of one the Authority 
| ceaſes; but it is rather an Office, and Adminiſtrators are ena led tg 
bring Actions in their own Names, come in the Place of Executors, ang 

therefore the Office ſurvives. 
1 el. 4s, Alſo the Ordinary may grant Adminiſtration as to a particular Thing 
908. or Place to one, and ſo of another Part of the Inteſtate's Eſtate to 45 
1 Salk. 36. other; but he cannot grant ſeveral Adminiſtrations for one and the ſame 
| Thing; as if the Inteſtate leaves a Bond- Debt of 100 J. or a Horſe, 6. 
for theſe being intire Things, it would be abſurd, that two Perſons 

fould have a Right to them. = 


*— 


— — — 


(H) What ſhall be deemed the Teſtatoꝛ's Per: 
ſonal Eſtate, oꝛ Allets in the Hands of the 
Executoꝛ: And herein, | 


1. That ſhall be ſuch an Interelt veſted in the Telkate;, 
ER as ſhall go to his Erecuto!s, 


(a) F or AC- 


ſets in the 


Hands of the 


Hols. aids (a) Aﬀets in their Hands for Payment of the Teſtator's Debts and Le- 

Tit. Heir. gacies. 1 0 | „ | | 

OF. of Execs And as the Executor repreſents the Teſtator as to his Perſonal Eſtate, 

57, 38. therefore let the Value of the Thing be ever ſo inconſiderable, yet the 

Os Executor ſhall have the ſame Intereſt as the Teſtator had in it; as if 
the Teſtator had Dogs, Ferrets, Ec. they belong to the Executor; and 
if taken from him, the Law gives him the ſame Remedy that the Te- 
| {tator had. : . | 

of of Ts Alſo he hath the ſame Intereſt in an Apprentice that the Teſtator had, 

e aid. and ſhall be bound according to his Teſtator's Covenant, to provide for 

Servant. uch Apprentice, GS. | 

OF. of Exec. So of a Debtor in Execution at the Suit of the Teſtator, he has an In- 

. tereſt in the Body, which is a Fledge for the Debt, and the Priſoner can- 


Off. of Exec. 
65. 
1 Rol. Abr. 


21. ; 
545 265. the Goods to his Poſſeſſion, and therefore all the Teſtator's Perſonal 
( And Eſtate, how remote ſoever ſituated, is (5) Aſſets in the Hands of the Ex- 
therefore ecutor. | 


where ihe 


OF. of How. A LL the Perſonal Eſtate whereof the Teſtator died poſſeſſed, whe: 
an : ther it conſiſts in Chattels Real, as Leaſes for Years, Mortgages, 
_ Godolph. 180, "& 


£25. or Chattels Perſonal, as Houſhold Goods, Money, Cattle, Sc. the 
Firſt of which the Civil Law diſtinguiſhes by the Name of immoveable 
Goods, the latter into moveable, belong to the Executors, and are 


not be diſcharged without the Concurrence of the Executor. 
And as the Law lays the Burden of performing the Teſtator's Wil 


on the Executor, and for that Purpoſe gives him the Perſonal Eftate; ſo 
it ſuppoſes and veſts the Intereſt in him before he has actually reduced 


Jury found Aﬀers in Ireland, it was held Surpluſage, and that if the Executor hath Goods in any Part 
of the World, he ſhall be charged with them. 6 Co. 4). a. — But if an Executor lives in London, and 
his-Teſtator hath Goods in Briſtol, tho' the Executor hath ſuch an immediate Poſſeſſion of tho 


Goods, that he may maintain 'Trover for them in his own Name, and the Damages recovered ſhall de 
Aſſets in his Hands; yet 1f he doth not recover ſo much as the Goods are really worth (if there be 
no Default in him) he ſhall anſwer for no more than he recovers; and if the Goods are perithable, 
and are impuired, without any Default in him, either to preſerve them, or to fell them at the full 
Value, he ſhall not anſwer for the firſt Value, but may give that Matter in Evidence to diſebarze 
bimſelf; bur if he negleRs to ſell the Goods at a good Price, and afterwards they are taken fron 
him, there the Value of the Goods ſhall be Aſſets in his Hands. 6 Add 181. ruled on Evidence b. 
It Ch. Juſt. | 


4 | But 


VU 
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But Debts due to the Teſtator, whether by Bond, Statute, Judgment, Of. of Exec. 
the Arrears of Rent, Ec. are not Aﬀets till they are recovered by the 65. 
Executor. | Oven 36. 

Alſo as to Chattels Real, ſuch as an Intereſt for Years in Advowſons, Off. of Exer. 
Commons, Fairs, Houſes, Lands, Markets, theſe, tho? they go to the 60. 
Executor, yet is not the Poſſeſſion in him till he has actually entred ; but 
a Leaſe for Years of Tithes is deemed to be in the actual Poſſeſſion of 
the Executor, becauſe of this there can be no Entry. 

\nd as the Executor's Intereſt veſts immediately upon the Death of Dyer 110. 
the Teſtator ; ſo it hath been always holden, that an Executor or Admi- 5 © 55. 
niſtrator may bring Treſpaſs for Goods taken away after the Teſtator's off N 
Death, tho* before Probate or Adminiſtration granted, and that their In- ak 451. 
tereſt ſhall have Relation to the Time of his Deceaſe. | 

But the abſolute Property of the Goods muſt have been veſted in the 1 Salk. 79. 
Teſtator, ſo as to intitle the Executors, or to make them Aſſets in their ere. xi 
Hands; and therefore if the Teſtator takes a Bond for another in 'Truſt, alt 
and dies; this is not Aſſets in the Hands of his Executor; ſo if the Ob- 
ligee aſſigns over a Bond, and (a) covenants not to revoke, and dies, (4) Where 
that Bond is nor Aﬀets in the Hands of the Executor of the Obligee. Goods re- 


| main Aſſets 
notwithſtanding a fraudulent Bill of Sale of them. Cro. Elix. 405. 


| So where an Executor pleaded, that he had riens in ſes manes, but cer- Cro. Elis 28. 
| tain Goods diſtrained and impounded ; and it was adjudged, that they 

nere not Aﬀets to charge him. _— ; 

The Teſtator pawned his Goods, and the Executor redeemed them Xeiicv. 63, 

| with his own Money, and retained them till he was ſatisfied ; and it was 

| adjudged that he might retain them, the Property being altered by Pay- 


ment to the Value, and that they were not Aſſets. 


e 
e- 1 ns | | | | 5 

2. How far Debts due to the Teſtatoꝛ are Aſſets. 
5 All Debts due to the Teſtator, whether by Judgment, Statute, Re- Of. of Exec. 
if WF ©ognizance, Mortgage, Bond, Sc. are Aſſets, but the Executor is not 65, 1 
nd do be charged with them till he has received the Money. f Rot Abr. 
e- | | See, Oven 36. 


So if the Executor, in Right of the Teſtator, recovers any (Y) Da- OF. of Exec. 
| mages for any Treſpaſs done to the Goods of the Teſtator, or for the 65. 
| Breach of any (c) Covenant or Contract made with the Teſtator; all 125 _ 
uch Damages thus recovered ſhall be Aſſets in the Hands of the Exe- 

| Cltor,.::- | : e | 

| | | 2 1 ney recover 
| ec by him, by Deeree in a Court of Equity, ſhall be Aſſets. Moor $58. 1 Brownl. 76. 2 Chan. Ca. 152. 
*) Tho' the Covenant ſounded in the Reali:y, as for not Aſſuring of Lands, &c. yet if it was broke 
the Teſtator's Life-time, the Executor ſhall have the Action. Off. of Exec. 65. | 


So if the Executor, in Right of the Teſtator, is intitled to a Writ of Of. of Exec. 
Error, Attaint, Deceit, Audita Quercla, Identitate nomittis, wharſoever is re- 77 
fined by any of theſe Ways, as unduly loſt by the Teſtator, ſhall be Aſſets. 
| But though Debts, Ec. due to the Teſtator are not Aſſets till recover- ,,, 66. 

Part td, yet if the Executor gives (d) a Releaſe or Acquittance for any ſuch gz. 29. 

' "4 bebt, he ſhall be charged in the ſame Manner as if he had received the 1 4nd. 138. 
thoſe Money, | | | ; | Cro. Eliz. 43. 


| | . | | 4 Leon. 102. 
) Where an Executor loſt a Bond due to the Teſtator, and Creditor having recovered Judgment 


ere be . | | 
1 * him, the Queſtion came to be in Equity, Whether the Executor was obliged ro make good 
he foll gps to the Teſtator's Eſtate ; and it being urged, that the Loſs of the Bond was not a Loſs of the 


cbt, becauſe the ſame ſtill ſubſiſted and might be recovered in Equity, and that it would be hard in 


charge 1 * 8 80 8 - . , 
f from y Cale to charge the Executor, when in Truth the Obligor was inſolvent ; the Court directed the 
ce dy "tor to proſecute a Suit againſt the Obligor, and reſpited the Judgment obtained by the Teſta- 


or x 1 ; 7 
n Creditor in the mean Time. 2 Vers. 299. 


Vol, IT, £0 | 30 
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of p Execs 80 if the Executor ſubmits to Arbitration, the Debts or Damage. 


Teen 51. yard a Releaſe or Diſcharge thereof, this being his own voluntary A 


Turget. 
and 2 Keb. a Cuſtom of foreign Attachments in London, that if a Suit be commenced 


„( 


ene 


71. which he is intitled to in Right of his Teſtator, and the Arbitrators 3. 


ſhall charge him in the ſame Manner as if he had received the Money. 
1 Vent. 111. If the Plaintiff, as Executor, and the Defendant ſubmit all Contro. 
Horſam and verſies relating to the T eſtator's Eſtate to Arbitration, and the Arbitra. 
1 Lev. 306. tors award, that the Defendant ſhall pay the Executor 300 J. and there i; 
716, 731, againſt the Executor of any Perſon, any Debt, which was due to the 
741. 8. C. Teſtator tempore mortis ſuæ, might be attached; yet this 300 J. altho it 
be Aſſets, and ſhall charge the Executor, ſhall not be within the Cu- 
ſtom; for it was not the Teſtator's at the Time of his Death, and al 
Cuſtoms are to be conſtrued ſtrictly. 


3. hat chall be deemed the Teſtatoz's Perſonal Eſtate, 
end therein what Things ſhall go to the Heir, and not 
to the Executo2, 95 


OF of Exec. 53. The more general Diviſion of the Teſtator's Eſtate is into Chatte 
Godolpb. 120. Real and Perſonal, or Things immoveable and moveable, according to 
Dyer 283. the Civil Law; the moveable Goods are again divided into Things ani. 
mate and inanimate ; of the Firſt are all the Teſtator's Horſes, Cows, MW 
Sheep, Fowls, Cc. which clearly belong to the Executor; the inanimate WWF 

Things are all the Teſtator's Money, Houſhold-ſtuff, Implements and 

Utenſils, Hay, Carts, Plows, Coaches, Sc. and theſe alſo belong to the 


Executor. | „ aa : =D 
Off. of Exec. Chattels Real, or Things immoveable, are ſuch as are annexed to and 
J 30 ſavour of the Freehold and Inheritance, ſuch as an Intereſt for Years in 


il U V. Os - | 141 r | 
Godolph. 120 Houſes, Lands, Advowſons, Commons, Fairs, Markets, the Intereſt in 


a Ward, in an Eſtate by Statute Staple, Merchant, or Elegit and Mort 
_ gages; and theſe alſo regularly go to the Executor. ER 
But here it will be neceſſary to inquire more particularly into the Na. 
ture of thoſe Things, which from the different Rules of Law, which g- 
vern the Real and Perſonal Property, will make ſome 'Things belong to 
the Heir, and others to the Executor. e 5 
Off. of Exe. If the King by an Attainder of Felony is intitled to the Aunum, den 
es & vaſium, which is a Power of taking the Profits of the Offender's Land e 
for a Year, and alſo of committing Waſte in Houſes and cutting down WF 7 
| Trees, and he gran*s this to a Man and his Heirs; yet it ſhall go tote b 
(a) So os ol Executors of the Grantee, for this is but a (a) Chattel. te 
an poſſeſ- „ | ; 
ſed of's Term for Years, deviſes it to another and his Heirs, or Heirs Males of his Body ; this beg We t 
but a Chattel, and ſhall go to his Execytors. 10 Co. 47. Yelv 73. | | | | 
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: Vert. 161. So if a Man, poſſeſſed of a Term for One hundred Years, makes: 
Leaſe for Fifty Years, reſerving Rent to him. and his Heirs, this Rent A 
determines upon his Death, for the Heir cannot have it, becauſe h ha 


cannot ſucceed in the Eſtate, being a Chattel Intereſt, to which the th. 
Rent, if it continues after the Life. of the Leſſor, muſt belong, an WM tic 
(i) hut if a the Executors cannot have it, becauſe there are no (4) Words to carr) WW fat 


Terror i them. 

100 Years | 

Leaſes for Fifty Years, reſerving Rent to him and his Heirs, during the Term, the Executors ſtil 
have the Rent after the Death of tle Leſſor; far here the Rent is made to continue during i. 
Term. 1 Vert. 161. — So if 4. grants a Rent charge to B. for forty Years, with a Clauſe of Diftre" 
to B. and his Heirs, during the Term; the Executor of B. may diſtrain for it during the Term; % 
the Diſtreſs is expreſly given during the Term, and therefore muſt belong to the Executor, who h 
a Right ta the Rent- charge, being a Chattel Intereſt. Cre. K//z, 644. Darell and Milſan. 


a 
— 
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If a Perſon were Guardian in Chivalry or Knights Service, and died, Of. of Exec. 
the Ward went to the Executor; for this being an Intereſt by Reaſon of 5* eide lit. 
Tenure did not determine by the Guardian's Death, and therefore Guardian. 
went as a Chattel to the Executor; but if a Guardian in (a) Socage (a) That a 
died, the Ward went neither to the Heir nor Executor; but if the In- Gvardian- 


fant was of the Age of Fourteen, he was allowed to chuſe his Guardian ; 1 


aud if under, the next of Kin, to whom the Inheritance could not come, tute 12 Car 2. | 
\ W was to be Guardian. | cannot be 55 
; i i n ET aſſigned 
e neither ſhall it go to Exccutors or Adminiſtrators, being a Perſonal Truſt, Vangb. 1 80. 
t | | | | | 
If a Perſon purchaſes the next Preſentation to a Church, and dies be- Godohb. 121. 
l | fore it becomes void; this, as a Chattel, ſhall go to the Executor, and Of. of Exec. 
not to the Heir. 3 57. 


So if there be Tenant in Tail, and the Church happens to become va- Godol;h. 123. 
| cant in his Life-time, and he dies before he hath preſented, his Executor 
t, and the Iſſue in Tail ſhall preſent to this Turn. | 


oft WF But where the Caſe was, that a Parſon of the Church of D. purcha- 3 Lev. 47. 
| {cd the Inheritance of the Advowſon to him and his Heirs, and died; Holt and the 

and the Queſtion was, Whether the Executors of the Parſon, or the —— 
Heir ſhould preſent; and it was reſolved, that the Heir ſhould preſent, 
and not the Executors, and that it ſhould deſcend to the Heir, and be 
conſolidated to the Fee, by the ſame Reaſon that it may be (a) deviſed 3 

er: f. h he L kes a Diviſi Can To 3 „() Where a | | 
over; for where the Law makes a Diviſion of an Inſtant, it is either in paron. 1. | 
| Grants, at res magis valeat, or elſe in favour to antient Rights; as had the In- | 
| where one Jointenant deviſes, the Deviſe is void, and the Survivorſhip heritance of 
| ſhall hold Place, notwithſtanding the Deviſe; and if in this Caſe there on OW. 1 
| muſt be a Conſtruction to divide the Inſtant, it ought to be in favour of the Adsew. 1 — 4 
| ihe Heir, it being no Injury to the Executors; for the Church being fn in Fee to | 
void, it is not Aſſets in their Hands. . a Stranger; 

3 1 2 andi it was 
reſolved, that the Deviſce ſhould have the next Avoidance. Cro. Fac. 371. Pine bon and Harris. 


Ty 


E If a Man ſeiſed in Fee makes a Gift in Tail, Leaſe for Life or Years, Co. Lit. 47. a. Will 
| reſerving Rent; this Rent, as incident to the Reverſion, ſhall go to the 1 1 | 9 
Heir, and not to the Executor; for ſince, during the Continuance of the . 0 
particular Eſtate, the Reverſioner loſes the Profits of the Land, the Rent 2 Saund. 369. 
ought to be paid to him as a Compenſation for the Loſs. Hard. 95. 
© Therefore if A. covenants and grants with B. that he ſhall have and Cr. Car. 203. 
enjoy Black-acre for ſix Years, and B. covenants to pay to A. his Heirs, Prake and 
E Exccutors and Adminiſtrators, an annual Rent during the Term; this n, 
being a good Reſervation of a Rent ſhall, upon the Death of A. be paid 

to his Heir, who has the Reverſion as a Retribution for the Profits of 
s beg i the Land, which he cannot enjoy during the Term; and the Executors 

| of A. ſhall never have any Thing by Virtue of the Covenant, tho? tis in 


| ©xpreſs Words granted to A. and his Executors. 


akes i WW o if 4. makes a Leaſe, referving Rent to him and his Executors and Co. Lit. 47. 4. | 
s Rem WW Aſfgns, and dies, this Rent is determined; for the Executors cannot 2 Rol. Abr. _— 
uſe he Pave it, being Strangers to the Reverſion, which is an Inheritance, and $39 | Mi 
ich the eicrefore being never to enjoy the Profits of the Land after the Expira- | 1 
g, 200 non of the Term, can never have a Right to a Retribution or Compen- 4 
© Cart) lation for them. 3 | Latchgg loo 1 


But if a Man ſeiſed in Fee makes a Leaſe for Years, reſerving Rent 


| Sury and | x 14 
irors ſhi 8 him and his Aſſigns during the Term; this Reſervation ſhall not de- m_ 19 
uring dl Jermine by the Death of the Leſſor, but the Rent ſhall go to his Heir; 1 3 C. iu (FA 
f Difres bor tho' there be no Mention of the Heirs in the Reſervation, yet there reported to 
erm - are Words that evidently declare the Intention of the Leſſor, that the the contrary, 
, who Fayment of the Rent ſhall be of equal Duration with the Leaſe, the Leſ- but 1 Vert. 


lor having expreſly provided, that it ſhall be paid during the Term, and 09:50; ; hs 


conſequently the Rent muſt be carried over to the Heir, who comes into mitte re 4 
S | | | | the be Law | | ax 
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the Inheritance after the Death of the Leſſor, and would have ſucceeded 
in the Poſſeſſion of the Eſtate, if no Leaſe had been made; and if the 
Leſſor aſſigns over his Reverſion, the Aſſignee ſhall have the Rent as in. 
cident to it, becauſe the Rent is to continue during the Term, and there. 
fore muſt follow the Reverſion, ſince the Leſſor made no particular Diſ. 
poſition of it ſeparate from the Reverſion. W 
So if a Leaſe be made for Years, reſerving Rent during the Term to 
(a) Sacheve- the Leſſor, his Executors and Aſſigns; this, by a late (a) Reſolution, 
ee nota ſhall not determine upon the Death of the Leffor, but ſhall go to the 
84 in 1 Heir, becauſe the Reſervation being to the Leſſor and his Aſſigns, du- 
161, 162. ring the Term (for the Words, Executors and Adminiſtrators, are void, 
2 Saurd. 567. the Leſſor having the Inheritance) ſuch expreſs Words evidently diſco. 
Raym-. 213: ver the Intent of the Contract, and that the Leſſee agreed and bound 


2 Lev. 13, : . | . 
and there- himſelf to the Payment of the Rent during the Continuance of the 


fore the Caſe Deviſe. 


in Cro. Elix. | | | 5 | 
217. Richmond and Butcher to the contrary, is not Law, & vide 5 Co. 115. 4. 


GoYolph. 121. But though Rent, as incident to the Reverſion, ſhall go therevith, 

Off. of Exec. and be payable to the Heir, yet the Arrearages, which incurred and be- 

*. came payable in the Life-time of the Teſtator, ſhall go to the Executor 
as Part of his Perſonal Eſtate. ws e ; 

10 Co. 127. But if a Leaſe be made, reſerving Rent at Aſichaclmas, or ten Days 

Cro. Tac. after, if the Rent is not paid at Michaclmas, and before the ten Days are 


bs 2 expired the Leſſor dies, the Heir, and not the Executor, ſhall have the | 


Cro. Eliz. 575. 


Moor pl.1012, Rent; for tho' it was in the Election of the Leſſee to pay the Rent at 


Yelo. 163. Michaelmas, yet the ten Days after are the true legal Term, ſo that the 
Rent was not legally due before that Time, and therefore no Chatte!; 


ſo if the Leſſor dies on the Day on which the Rent is to be paid after 


Sun: ſet, and before Midnight, the Heir, and not the Executor, ſhall 
have the Rent; for it is not due till the utmoſt Limit of the Day, 
which ends not till twelve o' Clock, tho' the Time for demanding it for 
Conveniency be a convenient Time before the Sun ſets. „ 
As to Things fixed to the Freehold or Parcel thereof, how they may 
become Chattels and go to the Executor, or are to be conſidered as Part 
of the Inheritance, and to deſcend to the Heir, it is neceſſary to obſerve, 


1 Rel. Abr, That tho' the Thing be a Chattel in it ſelf, yet if it cannot be removed 
280 or ſevered without Prejudice to the Inheritance, there it ſhall deſcend 


of: of Exec. and belong to the Heir, and not to the Executor. 


21 H. 7.26, As if a Man erects a Furnace in the Middle of a Floor, tho! it doth 


27 not depend upon any Wall; yet it goes to the Heir with the Land, and 
Kela. 88. not to the Executor as a Chattel, for it is to be eſteemed (Y) Parcel of 
(5%) Rut if a the Houſe, there placed on Purpoſe by the Anceſtor, to deſcend as tie | 


Perſon, who Law would carry it. 
| hath a parti- 5 | 


cular Intereſt in the Houſe, doth annex any Thing to the ſame for the Benefit of his own Trade, he | 


may diſ-unite during the Continuance of that Intereſt, if it may be done without any Deſtruction or 
Diſadyantage to the Freehold ; and therefore if a Dyer, being a Termor for Years, ere&s a Furnace 
in the Middle of the Floor, not afhx'd to any Wall, he may take it down during his Term, becauſe 

ſuch Trader ereGs for the Uſe of his Trade, and is Owner both of the Floor and of the Furnace, 
and it may be diſ-united and altered without Prejudice to the Landlord, 20 H. 5. 13. 21 H. 72" 
Owen Jo, 21. — But if he doth not take it down during the Term, it goes to him in Reverſion, be- 
cauſe he is not Maſter of. beth thoſe Things that are to receive Alteration. 21 H. 7. 27. Owen 1% 
OF. of Exec. 61. : | 3 of 


Off. of Exec. The ſame Law of Coppers, Leads, Fats for Dyers or Brewers, Pales, 
Poſts, Rails, Windows, whether of Glaſs, or otherwiſe, Benches, Wain- 
ſco:s, Doors, Locks, Keys, Millſtones, Anvils, Sc. for theſe being fixed 
to the Freehold are not Chattels, but Parcel of the Freeholc. 


2 Vern. 503. And tho Pictures and Looking: glaſſes are eſteemed Part of the Fe] 
ſo ruled in 


Equity. 


62. 
4 Co. 63, 64. 


ſonal Eſtate, yet if they are put up inſtead of Wainſcot, or where oth 
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vie W ainſcot would have bing pur, they mall go to the Heir; for the 
Houſe ought not to come to the Heir maimed and d:sfigured. 

As to the Timber-Trees, they originally belong to the Soil by Right 4 Os. 62. 
of Acceſſion; yet if a Man ſells the Timber-Trees on his Soil, the Exe. OF. of Liver. 
cutors of the Vendee ſhall have them, and not his Heir; 0 if a Man “ 
ſells his Land, reſerving the Timber-Trees, they remain by particular 
Contract as a Chattel i in him, diſtin& from the Soil, and ſhall go to his 
Executors. 

And as the Tr es, unlets ſevered; belong to the Heir, ſo does the Fruit OF. 


Fre: 
which rhey vents as Apples, Pears, Sc. belong to the Heir; alſo Gratz 59. eg 


er wing, tho' fit to be mowed down for Hay, ſhall, with the Land, de- Gedol 85 


ſcend to the Heir. 


Bar Corn, tho' growing, as alſo every Thing elſe of that Kind which Off of Exec 58. 


js produced annually by Labour and Cultivation, ſhall- go to the Execu- 
M3 ant not to the Heir. as Hops, Saffron, Hemp, Oc. 


Alto if an/Tnheritor Tirhes dies after the Tithes are ſet ont, they 80 Off F. of Eier. 
to his Executor, and not to his Heir. 


Bur tho' the Things which require Labour and Cleivarion; ind are of 2 of Exec. 


annval Produce, regularly belong to the Executor; yer Roots of all 62, 63. 
| finds, ſuch as Parſnips, Turnips, Skerrets, Ec. belong ro the Heir, for 

ge ſe cannot be come at without Digging up the Earth, which muſt ne- 

P rig be a Spoil and Injury to the Inheritance. ; 


dq therefore the Office of Executor fays, that the Executor muſt con- Off. of Exec, 
0 tent e hmfelf with thoſe Things whoſe Fruit is above Ground, - ſuch as . 


n$ 500 all Kinds; but as for Artichokes, though the Fruit de above 


| the Ground, yet he "thinks that they have not ſuch yearly Setting and 


{mance as ſhould ſever them in Intereſt from the Soil, and that there- 

6 they all co with it ro the Heir. 

2 Man harh Fiſh in his Pond, and die, they 90 to his Heir, for they © Co. Lit. 8, 
conſidered as the Profits thereof, and therefore deſcend with the Pond , of of Exece 


15 | : Fiel. 403. 
Bur if a Man has Fiſh in his Trunk or Net, they go to the Executor, Co. Lit. 8. 


| fir they are ſevered from the Soil, and Felony may be committed in 


dealing of them. 


So Doves in a Pigeon-houſe FR together wich the Houſe, defend to Off of Exe, 
tie Heir; but the young ones, that are not able to fly out, belong to 57: 


| the recti et 


So Deer, Conies, Pheaſants or Partridge 95 if 1 tame, or kept alive in OF. of Exec, 
ay Room, Cage, or like Receptacle, as Pheaſants and Partridges often 57 


| are, ſhall go to the Executor; 10 Hawks reclaimed ſhall, as Chatrels Per- 
| ſonal, go to the Executor. 


Ast to Charters and Writings relating to the Freehold and Inheritance, 1 Rel. Alt. 
ey follow the Intereſt of the Land, and belong to the Heir; but as to 22 
moſe Deeds and W ritings which relate ro Terms for Lears, Goods, Chat- = 8 
tels or Debts, they belong to the Executor, | 


hat Things ſhall go to the Wife, of the Deceaſed, 
and not to the Executoz, 


e Law looks upon Husband and Wife as one Perſon, and therefore Dog. % 51:4 
pt regularly allow the W ife to have any Property ſeparate and di- Dial. 1. cap. 7. 
fe. om the Husband. Hence all the Perſonat Eſtate, as Money, 2 1 N 
ade, (6. which were the Wite's, and in her actual Poſſeſſion at the . 
Marriage, ia actually veſted in the Husband ; fo that of theſe he may 
Wake AY Difpoſiti on in his Lite-time, without her Conſent, or may by 
Wl deviſe them, and ſhall, without any ſuch Diſpoſition, go to the Ex- 

Vot II ; p ecutors 


Ty 
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ecutors or Adminiſtrators of the Husband, and not to the Wife, though 
ſhe ſurvive him. 3 SAY | 
Cs. Lit. 46. b. But Chattels Real, ſuch as Leaſes for Years, Eſtates by Statute Mer. 
chant, Staple, [legit, &c. tho' of theſe he may alone diſpoſe, forfei, 


A 


C. 


J l. 

: ON Ars. or they may be extended for his Debts; yet if he makes no (a) Diſpof. 
(a) Bur if tion of them in his Life-time, they ſurvive to the Wife, and ihall not 80 
the Husband to the Executors of the Husband. 335 Es 

makes a . : | | ; 

Leaſe of Part of the Wife's Term, reſerving Rent, the Rent ſhall go to the Exccntors of the Huf. 
band; for as he had a Power in his Life-time to diſpoſe of the Whole; ſo he might have diſpoſed ot 
any Part of it. Poph. 5, 97. Co. Lit. 300. 8 Co. 97. 1 Vent. 259. — And what ſhall be ſaid u Diſpo. 

tion by him, ſo as to bar the Wife, vide Tit. Baron and Feme, Letter (C). 3% eanpetn 


Co. Lit. 351. So of Choſes in Action, as Debts due to the Wife by Obligation, 6. 
3 Mod. 186. though theſe are likewiſe ſo far veſted in the Husband, that during the 
Coverture he may reduce them into Poſſeſſion; yet if he dies before ay 
Alteration made by him, they belong to the Wife, and not to the Exe. 
cutors of the Husband. HOLE, 5 | 
Gedolph. 159, As to the Wife's Paraphernalia, which ſurvive to her, and go not tg 
Scuinb. 403. the Executors of the Husband; theſe by the Civil Law are defined Bin; 


Cro. Car. 344. g Mulicr ultra dotem adfert, and are underſtood to be not only her ne. | 


ceſſary Apparel, but alſo ſuch Jewels and other Ornaments as are ſuit. 
able to her Degree and Quality; of theſe, by the Civil Law, the Wife 
had ſuch.an abſolute Property, that ſhe might diſpoſe of them is «it; 
Mariti inuito Marito, nor could the Husband deviſe them by Will from 
her, nor were they liable to his Debts or Legacies. | 


1 Rot. by, But herein our Law differs, and prohibits the Wife from making 2ny = 
4 3 5 Diſpoſition of them in the Life- time of the Husband ; alſo our Law d- W | 


(3) If the ” ſtinguiſhes between Things of Ornament and meer (4) Neceſſity, and a: 


livers his allows the Husband Power to diſpoſe of them by Will. 
Wife a Picce „ | | 5 
of Cloth to make her a Garment, and dies; altho' it is not made up in the Life-time of the Hul. b 
band, yet the Wife ſhall have ir, and not the Executor of the Husband, becauſe it was delivered to N 
her for this Purpoſe ; but againſt a Creditor of her Husband, ſhe ſhall not have more Apparel than 

is convenient for her. 1 Roll. Abr. 911. Haræpell and Harzvell. OTE EL 


3 And therefore where the Daughter of an Earl, who was married to dit 0 
e Hat? John Davies (the King's Serjeant at Law), uſually wore a Diamond Chain = 
inos ver. Sir value 370. and Sir 70-1 deviſed the Uſe of his Jewels to his Wife, du- be 
Archibald ring her Widowhood, ſhe giving Security to leave the ſame to bis in 
1 Daughter, at the Day of her Death or ſecond Marriage, which ſhould MW ,, 
and 1 Rat. firſt happen; the Widow marrying again, it was held by two Judge 
br. 911. againſt Iwo, that theſe being Matters of Ornament, the Husband had: s 
C. Power of Diſpoſing of them by Will, and conſequently that the Limt- WM ©: 
2 Vern. 245 6: tion annexed to them in the preſent Caſe was good; but they ſeemed i 
S. C. cited, 1 gy oe | wa, | | 
where the admit, that if the Husband had made no Diſpoſition of them, and ther! of 
Husband de- had been no (c) Creditors of the Husband, that they ſhould have belong 5 
viſed the ed to the Wife; but the other two Judges held, that there was no otbet . 
wo . RY Way of determining what ought to be accounted the Wife's Parapherii ; 
ing of great 774» or Matters of Ornament or Neceſſity, but by the Diſcretion of tht W; 
Value, to Judges; and that if theſe were Things ſuitable to her Degree and Qual: "Bi 
the Wife for 3 | | | REY - 
Life, the | 8 and 
Remainder to his Son; and the Wife made no ElcQion to claim them as her Parapbernalia, and held to ti 
that her Adminiſtrator cannot make this Claim; and there ſaid, that altho' where the Husband ci ſtris 
Inteftare, or without diſpoſing of the Wife's Jewels by Will, the Wife may claim them if there #5 Pare 
no Creditors, yet ſhe cannot againſt « Diſpoſition of them by Will by her Husband, (c) As in Ti th 
ver againft the Vicounteſs of Bindon, for ſeveral Jewels of conſiderable Value; ſhe, as to all, except SN 
Chain and Bracelets, not exceeding the Value of 160 J. pleaded Not guilty, and as to that ſhe pf amt 
ed, that ſhe was the Wife of Viſcount Bindon, and that ſhe uſually wore thoſe Jewels as Ornamente“ there 
her Body; and averred, that the Executors had Aſſets to ſatisfy his Funeral, and all his Debts of o 


Legacies, beſides theſe Jewels; and on Demurrer ſhe had Judgment. Moor 213. pl. 354. 2 Leon. 16 
8. C. — Where the Wife's Paraphernalia being Superfluities and Ornaments were in Equity 
| | al 
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2 


ty, and uſually worn by her as Ornaments of her Perſon, that the Hul- fiabie to the 
band could not deviſe them from her. = Hakan 


Debts, vide 
with her own Pin- 


Preced. Chan. 2.9 5,6. But where the Wife's Jewels and Plate being bouzhr 
money, and the Value nor amounting to more than Foo. which was eſteemed 
of the Husband's Eſtate, were held not to be liable, Preced. Chan. 2). 


Allo it has been held, that if a Woman by Marriage-Articles agrees 2 Fern. $2. 
| that ſhe ſhall have no Part of the Perſonal Eſtate but what the Huf. : 
band gives Her by his Will, that this bars her of her Paraphernalid. 


. (here after Debts and Legactes paid, the Erecutozs 
Gall Have the Surplus to themſelves, and are not to 


be Truſtees fo2 the next of kin, 

| By Law the very naming an Executor is a Diſpoſition to him of all He Exe 4. 
| the Teſtator's Perſonal Eſtate; for he comes iz Loco Te/atoris, and is 
charzeable with his Debts and Legacies as far as he has Aﬀets ; and 

therefore the Law gives him the whole Perſonal Eſtate ; the Surplus of 

which, after he has executed his Truſt by Payment of Debts and Lega- 

cies, belongs to himſelf, as a, Recompence for his Labour and Trout le. | 
But tho' the Executor be intitled to the Surplus of the Perſonal 1 U. 473. 
Eſtate undiſpoſed of, yet if there be any Fraud in obtaining the Exe- 2%, 676. 
cutorſhip, or if it appears manifeſtly to have been the Intention of the“ E. 243. 


ny W Tcftator, that the Executor ſhould not have the Surplus to his own 

d. UV, a Court of (a) Equity may Decree ſuch Executor a 'Truſtee for, Bur of 
as W the next of kin to the Teſtator, and that the Surplus ſhall go according ©) Roe G 
en to the Statute of Diſtributions. „ 


Courts go a- 


bout 0 compel an Executor to diſtribute the Reſidue of the Perſonal Eſtate, a Prohibition wil! 


Unſ- be granted; for they have no Juriſdiction ro compel a Diſtribution amongſt the next of kin, bur 
go where the Party dies Inteſtate. 5 Mod. 247. Petit and Smith, | Es 
than SS 5 


And this it is ſaid was firſt done in the Caſe of Fifter and unt, We a 
where the Teſtator deviſed particular Legacies to his Children and 7; pe, * 


Sit | Grandchildren, and 10 J. apiece to A. and B. whom he made Execu- Munt. de- 
” tors, for their (Y) Care and Pains; the Surplus of the Perſonal Eſtate, 2 Mich. 
h * being F000 J. and upwards, the Queſtion was, whether the Surplus aan; 80 . 


mould be a Truſt for the Children, or go to the Executors; and it cellor Feſfe. 


hould was decreed a Truſt for the Children. ries. 

udges | | 3 | | 5 | | | 2 Vern. 64S, 
had 2 S. C. cited, and ſaid to have been affirmed in the Houſe of Lords. (5) 2 Vern.676. S. C. cited, hat 
im t. the Words Care and Pains implied a Truſt for the Children. | 


ned io Since this there have been ſeveral Caſes, where from the Intention For which 


- of the Teſtator, in making Strangers Executors, and giving them Le- wm 2 Fry 

clock gacies, they have been decreed Truſtees for the next of kin, and 68 10 

» othet 1 e 5 48, 676. 
„ ompelled to make Diſtribution accordingly. _ | 

x * As where A. deviſed Lands to be fold for Payment of his Debts, and 

1 ul Wills, that the Surplus ſhould be deemed Part of his Perſonal Eſtate, and 25 Fg. 

. ni] 20 to his Executors; and gives to his Executors 100 J. apicce as a Legacy; % 5 


and the Queſtion was, Whether the Exccutors ſhould have the Surplus Lord Brio 

to their own Uſe, or ſhould diſtribute according to the Statute of Di- and Hunger. 

ſtrizutions. For the Executors it was inſiſted, that the Surplus fiiould be ford. | 

Part of his Perſonal Eſtate, and go to them; arid that he meant it 

them in their own Uſe; and his giving them a Legacy of 100 J. apiece 

cant alter the Caſe; for the Surplus perhaps might be nothing, and 

amen therefore he gave them the 100/. that they might at all Events be ſure 

debts „ o ſomething, and not to exclude them from the Benefit of the Surplus; 

iy nd this deing 2 Deviſe of the Surplus, after Debts and Legacies paid, 
110 can't 


and held 
band (10 
there 4 
8 in T. 
except 
c pleas 


but little in reſpett 
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br Eg. 246. his Relations; and amongſt the reſt gives the Plaintiff his Siſter abo 
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. can't bats: Truſt in them; for then all their 'Truſt is performed whey 
Debts and Legacies are paid. On the other Side it was ſaid, that the 
Words in the Will, that the Surplus ſhould be Part of his Perſona] 
Eſtate, and gb to his Executors, were only intended to exclude the 


3 


— — 


Heir, who elſe wou'd have it; and not to give any greater Intereſt to 


his Executors than they wou'd have had otherwiſe; and of this Opinion 
was my Lord Chancellor, and decreed accordingly, ., .  __ 
But as this Conſtruction has been made purely on the Intention of 


Ar. Eq-245- the T eſtator, ſo ſuch Intention muſt appear exezeding plain; otherwiſe 


Trin. 1704- 


Grieb ang the Rule of Law is to take Place; as where a Man deviſed his Library 


Rogers, of Books to A. (except ten Books, ſuch as his Wife ſhould chooſe; a; 
Plays; Romances, Sermons, Eut rot Law Books) and made. her Exe. 
cutrix; and it. was held that ſhe ſhould not by this Deviſe be excluded 
from the Benefit of the Surplus of the Perſonal Eſtate. 


2 Vern.675, 80 where A. was Executrix to B. het former Husband, and after 
Hill. 1711. married C. who by his Will in 1686 deviſed to his Wife the Plate and 


2 "ns Goods ſhe brought him in Matriage, and two Silver Salvers in lieu of 
PRs Plate that had been exchanged away, and made her Executrix and 
died, leaving a Daughter by a former Wife, and his Wife enſeint of a 
Daughter; and there being no Deviſe of the Surplus of the Perſonal 
Eſtate, the Queſtion was, whether ſhe ſhould take it as Executrix to het 
own Uſe, or liable to Diſtribution; and my Lord Keeper decreed the 
Surplus to the Wife, as well for that this Will was made before the Caſe 
of Fofter and Munt, as alſo for that in this Caſe nothing is deviſed to 
the Wife but what was her own before ; and as ſhe was Executrix to her 
former Husband; but principally becauſe where a Wife is made Execu- 
trix, it is to be preſumed ſhe was not made fo to have barely an Offce 

of Trouble; but of Benefit to take the Surplus. 0 E738 
TP So where A. poſſeſſed of a long Term for Years, by Will deviſcd it 
Fones and 


and Adminiſtrators; and the other two thirds to other Perſons, and 
made his Wife Executrix of his Will, and died; and a Bill was brought 


againſt her by the next of kin to the Teſtator, to have an Account and 


Diſtribution of the Surplus of his Perſonal Eſtate, not deviſed by the 
Will; and two Queſtions were made; 1ſt, Whether the Deviſe to the 
Wife of one third Part of the Term was good, becauſe it happen'd ſhe 


was hot then er/eint at all, and ſo the Contingency upon which the | 
Deviſe to her was to take Place never happen'd; the other Queſtion 
was, Whether this Term being Part of the Perſonal Eſtate, and exprelly | 
deviſed to her for Life, with ſuch other contingent Intereſt on the 
Death of the ſuppoſed enſeint Child before twenty-one, ſhould ſhut } 
her out from the Surplus of the Perſonal Eftate, which belong'd to her 
as Executrix; and ſo the Surplus go in a Cauſe of Adminiſtration '9 } 


be diſtribured amongft the next of kin. As to the firſt Point, my Lord 


Keeper delivered his Opinion, that tho” the Wife was not ernſeint at the 


time of the Will, yer the Deviſe to her of ſuch third Part of the Term 


was good ; and as to the other Point, diſmiſſed the Plaintiff's Bill, and 
ſo let in the Executrix to the Surplus of the Perfonal Eſtare, notwith- 


ſtanding the Deviſe to her of Part as aforeſaid. 

So where the Teſtator being poſſeſſed of a Perfonal Eſtate to the 
ae e Value of about 200 J. and being taken ill makes his Will in writing 
4 Vern 736. the very Day before his Death; and thereby deviſes ſeveral Legacies e 


75101. 1716. 


C. 1000). and gives 701. to Mr. Searle and his Wife, and their four Chi, 
dren, to buy them Mourning; and gives to his dear and moſt eſteemed 

Friend Mrs. Sarah Searle (one of the Daughters of Mr. Searle, to whoM 

he had made his Addreſfes in way of Marriage) 5“. and gives 14 

MY | | | Olle 


to his Wife for Life, and after her Death to the Child, ſhe was then 
| Weftcomb, enſeint with; and if ſuch Child died before ir came to twenty-one, then 
FR he deviſed one third Part of the ſaid Term to his Wife, her Executors | 
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Uorſe and Furniture to one of the Defendants by his Chriſtian Name 
and Surname 3 and his Clothes to he ditpoled of by his Executors; and 
then concluaes, as to the 00 J. I am intitled to in the Sorth- Ser Com- 
ny, and the reſt of my Perſonal Eſtate, I will that the ſame ſhall be 
| {ld for the Tayment of my Debts and Legacies ; and I make Mr. Fo/7: 
und Mr. Thoinas Searle my Executors, and dies; the Executors were two 
of the Children of Mr. Searle, and intitled to their Proportion of the 
- |. deviſed for Mourning; and one of them to the Horſe and Furni— 
ture; but were no ways related to the Teſtator. The Surplus of the | + 
perſonal Eſtate came to about 6004. and the Bill was brought againſt | | 
the Executors to have an Account thereof, and that it might be paid to 
the Plaintiff, whoſe Wife was the only Siſter and next of kin to tlie 
Teſtator; and for the Plaintiff it was inſiſted, that the Executors were | , 
mere Strangers, no ways related to the Teſtator; and that they had | 
particular Legacies left them for Mourning out of the 50. and one of 
them had a Horſe and Furniture expreſly devifed to him, and there- 
die ſit was not reaſonable that they ſhould go away with the Surplus 
of the Perſonal Eſtate. On the other Side it was inſiſted, that the De 
| fendants being Executors, they repreſented the Teſtator, that they ſtood 
| in his Place, and were intitled to whatever he left undiſpoſed of; that 
| this was the ancient Law for many Ages, and therefore the legal Title | EPR | 
being in them, they ought not to be defeated of it without a manifeſt | 10 
| Intention of the Teſtator to the contrary ; that there appeared no ſuch i] 
| intert in the Will; for they are not named either by the 'Chriſtian - | 
| Name or Surname, or ſo much as by the Name of their Office till the 
| very Cloſe of the Will; nay it was in Proof, that the Teſtator did not 
| { much as conſider * whom he ſhould make his Executors till he had 
diſpoſed of all the Legacies; that the giving one of them his Horſc 


and Furniture was only to exclude the other, who by being Executor 5 | 4 

it ich him would have been equally intitled to it, and could not be 
"0 counted a Legacy ro ſhut them out of the Surplus, fince it rather 
en Wl iccarded the other Executor than the Plaintiff the next of kin; that 
1s Wl they had ir fully in Proof, that the Feſtator being asked, whether he 
nd would not give his Siſter more? anſwered, he would not; that being 
tht . iked who ſhould have the Surplus? he ſaid his Will ſhould ſtand as it 
nd as, and that he had a very great Regard for the Defendants Family, 
the 


and was to have married their Siſter; and that theſe Proofs being in 


the Wl \firmance of the Diſpoſition the Law made for the Exccutors might 
he be read; and that ſeveral Reſolutions ſince the Caſe of Fofter and Mint 
the 


nd pared away the Authority of that Caſe; and therefore prayed that 
he Bill may be diſmiſſed. My Lord Chancellor was clearly of Opinion, 
tat the Proofs being in Affirmance of the Diſpoſition ought to be 
read; and ſaid, that they were ſo full as to make an End of this Caſe : 


ſtion 
relly | 
the | 


ſhut rar without a ſtrong and violent Implication, the Exccutors ought not 
o her e be defeated of the Reſidnunm ; that here was no ſuch Implication in 
on o 


ws Will, but rather the contrary; that to make Senſe of the laſt 
Lord Meuse, it muſt be conſtrued a Deviſe of the S$9th-Sex Stock, and the 


t the Hd of the Perſonal Eſtate to his Executors; for it immediately follows, 
Term and I make Tov and Thomas Scarle my Executors; which could have 
, and WV" Relation to the Direction for Sale, unleſs by giving them the Sur- 
with- WM 


* Wiich ſhould ariſe by Sale; and as there appeared no ſtrong or 
Wet Implication to indure any other Conſtruction, he could not 
e indo o great a Change of the Law, but mult decree for the 
EiCurors; and accordingly did fo. 


to tt] 
riting! 


£ 
ies lo nd as this Doctrine of making the Executor a Truſtee for the next „, „ | 
* <P 3 | 9 5 Vide 2 Vern. 
abov” WF" ti tnUfiits only by the Notions of a Court of Equity, which by 252. 
Chi- | — | 


1 
3 


The Caſe ot 


eemed banter and EAT! of Gainsborovweh. Abr. Eg. 230. S. C. and 2 Vern, 642, 736. A Cale: of 
whoſM and Ergen, Tit. Evidence Letter (G). | 

10 Vial 44 | | 
<5 0. +4 12 Imolica- 


Hori 
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Implication, and contrary to the Rules of Law, gives the Reſidnum to 
the next of Kin ; ſo the Executors have been admitted by Parol Evidence x 
to ſhew, that the Teſtator intended the Reſiduum for them, which ha; 
= been thought reaſonable, being only to rebut an Equity, and ouſt an Im. 
plication ariſing from the Rule of Equity. | 
Abr. Eq.245. As where one not of Kin, but a Stranger, was made Executor, and 
Littleburz had conſiderable Legacies given him; altho' it was decreed by Sir Peter 
} and Buckley. King, in the Mayor's Court, in Favour of the Teſtator's two Brothers. 
that the Surplus ſhould be diſtributed ; yet upon an Appeal to the Houſe 
of Peers, that Decree was reverſed, not barely as it ſtood upon the Will, 
but that Parol Proof ought to be received in Favour of the Execy. | 
tor's Title, conſiſtent with the Will; and the Proof being full, as to the 
Teſtator's frequent Declarations, that his Executor, though a Stranger, 
ſhould have the Surplus, it was. decreed accordingly. | 
Hill. (Geo 2. So in the Caſe of Hatton and Hatton, where the Wife was made Execy. 
Hatton and trix, and a conſiderable Legacy deviſed to her, yet the Proof being 
e ſtrong, that the Teſtator intended the Surplus to her own Uſe, the ſame 
was decreed accordingly, both at the Rolls and in Chancery. | 
Hill. 6 Geo 2. But where A. being poſſeſſed of a conſiderable Perſonal Eſtate, made 
Lady Otborne his Will, and thereby deviſed ſeveral Legacies, but gave none to his Ex. } 
ver. Fillers. ecutor ; and the Queſtion was, Whether Parol Evidence ought to be ad- 
mitted, to prove that the Teſtator did not intend that the Executor 
ſhould have the Reſidue of his Perſonal Eſtate, but that the {ame ſhould 
go according to the Statute of Diſtributions; and it was held clearly, that 
no ſuch Evidence could be admitted, for that this would not be to admit 
Evidence to ouſt an Implication, but was to admit Evidence to contradict 
the Rule of Law, and what appeared on the Face of the Will. 


m 


8 n ———_——— — 


>» i 
- 


[8 (I) How the Perſonal Eſtate, after Debts Ill © 
Whit „ paid, is to be diſtributed, when the Party 
= dies Jnteſtate ; and herein of the Share the 
Husband oz Mite are intitled to, and of the 
afcending, deſcending and collateral Tine, MW *£ 
and Admiſſion of the Half-Blood, and 
Where the Diſtribution ſhall be per Stirpes 

and not per Capita. 


if 4 wo © Cro. Car. 62, F* hath been already obſerved, that before the Statute 22 Cr. 2. the | 
TH; 201. Eccleſiaſtical Courts had no Juriſdiction to compel Diſtribution of li- 


0 lj | | LO 16 teſtates Eſtates; for tho? by the 31 E. 3. and 21 H. 8. they had Autho- 


1 | | 8 85 | Hob. $3, 191. Tity to grant Adminiſtration to the Widow or next of Kin; yet having Wi « ; 
1 Lev. 233. once granted it, they had executed their Authority; and the Adminiſtra- WM « þ 

| | tor coming in the Place of the Executor had the whole Perſonal Eſtate e x 

of the Inteſtate, afrer Debts. EOS Wet | | « | 

Raym. 499. Yet after it had been ſolemnly adjudged in the Common Law Courts, WF «: ( 

[+ that the Eccleſiaſtical Courts could not compel a Diſtribution, it fem 4 
f tdhat they had a Method there, when they were under Deliberato men 

4 | whether they would grant Adminiſtration to the Wife or next of MM « |, 
and to which of the next of Kin; they uſed to treat with the Fart” WF « |, 

and conſider what Sum the Overplus was like to amount to; how t « ., 


. | ought, by their Rules, to be diſtributed, and they would prefer bim! 
| the Adminiſtration, that would before-hand perform ſuch Diſtributios 8 


4 | | Favs 


» wo. 
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payment of Money, and by giving Securities to Perſons to whom it was 
quointed, 3 ; | Fe 1 3 2 ; 
gut becauſe it was found very inconvenient for any Adminiſtraror to 
May beſore he received, for it was hard for him to know what he might 
ndertake before he had Poſſeſſion, and the Judge could not have a per- 
ect Knowledge of the true Value of the Overplus, to guide him in the 
\leaiure of his Diſtribution till after the Adminiſtration ended, and the 
\ccount of the Eſtate taken; (a) to remedy theſe Inconveniencies, and (a) My Lord 
o compe! a juſt and equal Diſtribution of the Eſtates of Inteſtates, North ob- 


8 | 3 3 . ſerves, that 
o' Publick Inconvemencres were urged to the Parliament by the Civilians, 


: | yet they had another 
Ycalon to deſi re that thoſe Methods might be changed; for the allotting Diſtributions in this Man- 


ber was but a barren Juriſdiction that could not be drawn out in Length; all Diſputes were ended 
Lun fatus without Appeal, and the Accounts of Adminiſtrators were never conteſted, when there was 
no adverſary concerned to demand a Share in the Overplus upon taking them, Raym. 499. 


nt. 


Raym. 49. 


| By the 22 & 23 Car. . cap. 10. it is enacted, “ That all Ordinaries 
* and Eccleſiaſtical Judges, upon Granting Adminiſtration of Perſons 
| « dying Inteſtate, muſt rake Bond of the Adminiſtrator, with 'Two or 
« more Sureties, with Condition that the Adminiſtrator ſhall make a 
| « true and perfect Inventory of all the Goods and Chattels of the De- 
| « ceaſed, and exhibit it into the Regiſtry of the Ordinary's Court by 
« ſuch a Day; and that the ſaid Ordinaries and Judges reſpectively 
« ſhall and may, and are enabled to proceed and call ſuch Adminiſtra- 
| © tors to account for and touching the Goods of any Perſon dying In- 
« teſtate, and upon Hearing and due Conſideration thereof, to order 
« and make equal and juſt Diſtribution of what remaineth clear (after 
« all Debts, Funerals, and juſt Expences of every Sort firſt allowed 
« and deducted) amongſt the Wife and Children, or Childrens Children, 
« jf any ſuch be, or otherwiſe to the next of Kindred to the dead Per- 
- « ſon, in equal! Degree, or legally repreſenting their Stocks, pro N 
| * cuique ure, according to the Laws in ſuch Cates, and the Rules and 
% Limitation hereafter ſet down; and the {ame Diſtributions to decree 
8 « and ſettle, and to compel ſuch Adminiſtrators to obſerve and pay the 
« fame, by the due Courſe of his Majeſty's Eccleſiaſtical Laws. | 
1 « Provided always, That all Ordinaries, and every other Perſon, who 
he « by this Act is enabled to make Diſtribution of the Surplus of the E- 
« ſtate of any Perſon dying Inteſtate, ſhall diſtribute the Surpluſage of 
he «* ſuch Eſtate or Eſtates, in Manner and Form following, that is to ſay, 
it, « one third Part of the ſaid Surpluſage to the Wife of the Inteſtate, and 
nd 
9 


* all the Reſidue by equal Portions to and amongſt the Children of 
* ſuch Perſons dying Inteſtate, and ſuch Perſons as legally repreſent q\ 
« ſuch Children, in Caſe any of the ſaid Children be then dead, other — 0 
* than ſuch Child or Children (not being Heir at Law) who ſhall have | 09 
* any Eſtate by the Settlement of the Inteſtate, or ſhall be advanced by 1 
* the Inteſtate in his Life-time, by Portion or Portions equal to the 


„the 


Fen- 


* Share, which ſhall by ſuch Diſtribution be allotted to the other Chil- 
* dren to whom ſuch Diſtribution is to be made; and in Caſe any Child, 


undo, * other than the Heir at Law, who ſhall have any Eſtate by Settlement 
ws. * from the ſaid Inteſtate, or ſhall be advanced by the ſaid Inteſtate in 
nta“ 


Eſtate 


our" Wl © Child or Children, as ſhall have any Land by Settlement from the In- 
teme © teſtate, or were advanced in the Life-time of the Inteſtate, as ſhall | 
rat!" © make the Eſtate of all the ſaid Children to be equal, as near as can 

f Nu * be eſtimated ; but the Heir at Law, notwithſtanding any Land that 

uy * he ſhall have by Deſcent, or otherwiſe from the Inteſtate, is to have 

„ "YN an equal Part in the Diſtribution with the Reſt of the Children, with- 

bim t9 | | % out 

tion 0 | 


Pay 


* his Life-time, by Portion not equal to the Share, which will be due to 
* the other Children by ſuch Diſtribution, as aforeſaid, then ſo much of 
* the Surpluſage of the Eſtate of ſuch Inteſtate to be diſtributed to ſuch 


, — _— 
— — — 
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© out any Conſideration of the Value of the Land which he hath b. 
c Deſcent, or otherwiſe, from the Inteſtate. 
* And in Caſe there be no Children, nor any legal Repreſentative: 
of them, then one Moiety of the ſaid Eſtate to be allorted to the 
Wife of the ſaid Inteſtate, the Reſidue of the faid Eftare'ro be di. 
» cc {tributed equally to every of the next of Kindred of the Inteſtat 
ce are in equal Degree, and thoſe who legally repreſent them. 

« Provided that there be no Repreſentations admitted among Colla. 

« terals after Brothers and Siſters Children; and in Caſe there be ng 
Wife, then all the ſaid Eſtate to be diſtributed equally, to and a. 

% mongſt the Children; and in Cafe there be no Child, then to the 
next of Kindred in equal Degree of or unto the Inteſtare, and their 


e, who 


« legal Repreſentatives, as aforeſaid, and in no other Manner what. 


cc ſoe ver. 5 


that no ſuch Diſtribution of the Goods of any Perſon dying Inteſtate 
be made till after one Year be fully expired after the Inteſtate's Death, 
and that ſuch and every one, to whom any Diſtribution or Share ſhall 
be allowed, ſhall give Bond, with ſufficient Sureties, in the ſaid Courts, 


then, and in every ſuch Caſe, he or ſhe ſhall reſpectively refund and 
pay back to the Adminiſtrator, his or her rateable Part of that Debt 
or Debts, and of the Coſts of Suit and Charges of the Adminiſtrator, 
+ by Reaſon of ſuch Debt, out of the Part and Share fo, as aforeſaid, al. 
« lotted to him or her, thereby to enable the ſaid Adminiltrator to 
„pay and fatisty the faid Debt or Debts fo diſcovered after the Diſtti- 
<< bution made as aforeſaid. 15 5 


* heretofore to grant Adminiſtration cm Teftamento onnexo, he hill 

continue ſo to do, and the Will of the Deceaſed in ſuch Teſtament ex- 

prefſed ſhall be performed and obſerved in ſuch Manner, às it ſhou'd 

« have been if this Act had never been made. 8 

« Provided alto, that nothing herein ſhall extend to, or prejudice the 
& Cuſtoms of London and ork, Dd 

2 Med. 20. In the Conſtruction of this Stature it was doubted, whether the Huſ- 

band was intitled to Adminiſtration to his Wife, as before, ſo as not to be 

obliged to diſtribute the Perſonal Eſtate amongſt the Reſt of Kin to the 

Wite ; by the 29 Car. 2. cap. 3. par. 35. it is enacted, That this Sta- 

ce tute ſhall not extend to the Eſtates of Feme Coverts who die Inte- 

<« ſtate, but that the Husband may demand and have Adminiſtration of 

their Rights, Credits, and other Perſonal Eſtates, and recover and 

enjoy the fame, as they might have done before the Making of the 

& ſaid Act.” 8 | Sh 5 

4) The Alſo to (a) explain and aſcertain what Share the Mother was intitled 

Reaſon of to upon the Death of a Child, where the Father was dead, by the 

e be. I Jac. 2. cap. 1 J. it is enacted, “ That if after the Death of the Fa- 

due oe © ther any of the Children die Inteſtate, without Wife or Children, l- 


(e 


Nother Ling the Mother, every Brother and Siſter, and their Repreſentatives, 


might mar- „ ſhall have an equal Share with her. 
ry, and car- | | 
ry all away to another Husband, but 


the Father ſurviving is intitled to the whole Perſonal Eſtate. 
1 Salk. 251. 9 8 2 FF„„%«ͤ;— .. dt ae Tings 


Alſo in the Conſtruction of this Statute for diſtributing Inteſtates !- 
ſtares, the following Opinions have been holden : | 
Naym. 496, 1. That the Clauſe which ſays, that there ſhall be no Repreſentati* 
Carts and 
Crartly, a 
good Argument of Lord Chief Juſtice North's, on this Head. 2 Stow. 256.5, P. 1 Falk. 
and Pett determined, 2 Fern. 168, 233. Abs. Ex. 249. 8. P, determinsd, 


+ 


2 75. 8. P. Pell 


« Provided alſo, To the End that a due Regard be had to Creditors, | 


that if any Debt or Debts truly owing by the Inteſtate ſhall be after. 
wards ſucd for and recovered, or otherwiſe duly made to appear, that 


« Provided always, 'That in all Caſes where the Ordinary hath uſed 


among Collaterals beyond Brothers and Siſters Children, muſt be intend- 


— 


„4 
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ed Brothers and Siſters of the Inteſtate, and not to admit Repreſentation 
when the Diſtribution happens to fall out amongſt Brothers and Siſters, 
though remote Relations to the Inteſtate ; for the Inteſtate is the Sub- 


ject of the Act, it is his Eftate, his Wife, his Children, and by the ſame 


Reaſon his Brother's Children, for he is equally the Correlative to all. 

2. On that Clauſe of the Statute, , which directs the Diſtribution to 1 Ad. 209. 
every of the next of Kindred of the Inteſtate, who are in equal Degree, 2 Ad, 204. 
it hath been adjudged in ſeveral Books, that a Brother or Siſter of the r 1 
Half-blood ſhall come in for a Share with one of the Whole Blood, being ent. 316. 


a | 2 Lev. 173. 
as near a Kin to the Inteſtate. | | | and 


YE OY, | 5 „ . Tracey. 
: Vent. 317. Shoe. Parl. Caſes 108. i Vern. 43j. 2 Vern. 124. Carth. 51. S. P. adjudged, 1 Show. 1, 1. 
8. 5. : : > a . | | 


3. That where the Statute ſays, that Diſtribution ſhall be amongſt 
Repreſentatives of Perſons deceaſed pro ſuo cnigue jure, by which it is 
meant, that Diſtribution ſhall be per Sirpes and nor per Capita; ſo that 
if che Father has two Sons, and oue of them dies in his Life-rime, leaving - 
three Children, and the Father dies Inteſtate, rhe ſurviving Son ſhall 4br. E. 240. 
have Half the Perſonal Eſtate, and the other Moiety ſhall be equally di- Halb verius 
vided amongſt the Children of the dead Son; yet it hath been holden, CP) 
that if 4. has three Brothers, and one dies leaving three Children, an- 
other Two, and the third Five, and A. dies Inteſtate, that in this Caſe 
the Diſtribution ſhall be per Capita, and not per Stirpes, and that all the 
Children ſhall have an equal Share; for the Brothers being all dead, 
none take by Way of Repreſentation, . but all as next of Kin. OT 


4. On the Clauſe of the Stature, which directs, that no. Diſtribution can. 51, 52, 


ſhall be within a Year after the Death of the Inteſtate, it hath been ad- Comb. 112. 


| judged, that if a Perſon intitled to a diſtributive Share dies within the * $9 285, 


Year, that yet it is ſuch an Intereſt veſted in him as ſhall go to his Ex- m_ £ 
ecutor or Adminiſtrator ; for the Statute doth not make any Suſpenſion 25-6. 
or Condition precedent to the Intereſt of the Parties, but is a Clauſe | 
meerly for the Benefit of Creditors ; alſo this Statute, being in Nature of a 

Will for all Perſons who die Inteſtate, ought in this Inſtance to be reſem- 

bled to the Caſe of a Reſiduary Legatee, in which it is always holden, 

that if ſuch a Legatee die before the Debts are ſatisfied, ſo that it doth 

not appear to how much the Surplus will amount, yet the Executor or 
Adminiſtrator of ſuch a Legatee ſhall have the whole Reſidue, Ec. which 

remains over, and not the Executor of the firſt Teſtator. 


5. It hath been holden, that if the Father dies Inteſtate, leaving one Ci. 26. & 


Child, that this is not caſus omiſſus; and conſequently if there be a Wife, % 3 A. 
that ſhe ſhall have bur a third Part; and that if the Child dies Inteſtate, 48 412 


that Adminiſtration is to be granted to the next of Kin to him, and not 219.8. P. but 


to the next of Kin to the Father | f no Ne ſolu- 


| | OE tion. 
6. It hath been reſolved, that if one dies Inteſtate, leaving a Grand- , Falk 257, 


mother and Uncles and Aunts, the Grandmother is intitled to the Perſo- 40, E 
nal Eſtate, in Excluſion of the Uncles and Aunts. | S. P. reſol ved. 


— 


1 
= 


r 
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0) Ok Advancement and bzinging into 
Hotchpot. Sele 


BY a Cuſtom, which has prevailed Time out of Mind in certain Places, C. LI. 176 6. 
i the Wife and Children of a Perſon deceaſed are intitled to the Reg. 142. for 


pun | 

oo Ationabili : 111 the Cuſtom 
t de rationabili parte bonorum, on which Writ they ſhall, according to Prat 

8 | W herein, vide Tit. Cyſtoms of Londan 
Vol. II. x 


R the 


7.249. 
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the Cuſtom, recover their Shares and Proportions of the Perſonal Eſtate; 
but ſuch Children, as were reaſonably advanced by the Father in his 
Life-time with any Part of his Goods, ſhall have no farther Share; for 
the Words of the Writ are, nec in vita Patris promoti fuerunt; but yet 
ſuch Child being only in Part advanced may bring ſuch Advancement 
into Hotehpot, or, as the Civilians expreſs it, into the Collatio bonorum, and 
then ſuch Child will be intitled to an equal Share with the Reſt. 


| Swinb, 219, This Advancement that will exclude a Child muſt be by the Father, 


and not by any other, nor will any Fortune, tho never ſo great, acqui- 


red by the Child by his Labour and Induſtry, exclude him. 
Alſo ſuch Advancement as will exclude a Child, unleſs he brings it in- 
to Hotchpot, muſt be given directly to the Child, and not to another 


Scwinb. 217. 


for the Benefit or Advantage of the Child; and therefore Money given 


to bind a Child out an Apprentice, or laid out in his Education, either 
at School, or at an Univerſity, is no Advancement. : {na 

So if the Father purchaſes for his Child an Advowſon, or any other 
Eccleſiaſtical Benefice, or if he buys him any Office Civil or Military; 
theſe are not ſuch Advancements as will exclude him from a diſtributive 
Share. „ | „ 

On the Statute 22 & 23 Car. 2. which exprefly excludes every Child 
advanced by the Father, except the Heir at Law, from a farther Share, 


Swwinb, 217. 


2 Varw, 638. 
Phiney and 
Phiney. 


holden, that if the Heir at Law hath a Settlement or Proviſion made on 
him on his Father's Marriage, out of the Perſonal Eſtate, that upon the 
Father's dying Inteſtate, to intitle him to any more, he muſt bring ſuch 
Advancement into Hotchpot. | ö 413-4 oh 
Abr. Eq. 249, So where the Father, on his Marriage, in Conſideration of a Marriage- 
| een. Portion, covenanted to ſettle ſuch an Eſtate to the Uſe of himſelf for 
R PORE Life, Remainder to his intended Wife for Life, Remainder to the firſt 
and every other Son of the Marriage in Tail Male, Remainder to Tru- 
ſtees for 1000 Years, in Truſt, to raiſe Portions for Daughters in Caſe 
there were no Sons; that is to ſay, if but one ſuch Daughter, the Sum 
of 50001. and if Two or more, then the Sum of 6000 J. equally between 
them, payable at their reſpective Ages of Eighteen, or Days of Marriage, 
which ſhould firſt happen, and 80 J. Maintenance in the mean Time; the 
Wife died, leaving but one Daughter, the Father married again and had 
ſeveral Children, and died Inteſtate, the Daughter by the firſt Marriage 
not being above the Age of Eighteen ; and it was held, that in order to 
intitle her to Share with the other Children, that ſhe muſt bring this 
5000 l. into Hotchpot. 5 


Preced. Chan. If a Father dies Inteſtate, as to Part of his Perſonal Eſtate, a Child 
A advanced by him in his Life-time is not to bring in ſuch Advance- 
ment into Hotchpot, in order to have a diſtributive Share of ſuch Part 
as he died Inteſtate, 1 N 
(I) What ſhall be a Devaſtavit, either in Exc- 
cutoꝛs oꝛ Adminiſtratoꝛs, and therein of the 
Order of Paying Debts and Tegacies 
And herein, 8 N 
1. What Manner of Waſting will amount to a Devaſtavit. 
Of. of Exec. Devaſtavit is a Miſm nagement of the Eſtate and Effects of the De- 
156. 


I ceaſed, in ſquandering and miſapplying the Aſſets, contrary to the 
GodoPh 203. Truſt and Confidence repoſed in them, and for which Executors and Ad- 
2 | | miniftrators 


unleſs he brings ſuch Advancement into the Collatio bonorum ; it hath been 


—__ 
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miniſtrators ſhall anſwer out of their own Pockets, as far as they had, 
or might have had Aſſets of the deceaſed. 

Executors may be guilty of a Devaſtavit, not only by a direct Of. of Ex. 
Abuſe by them, as by ſpending or conſuming the Effects of the de- 15). 
ceaſed, but allo by ſuch Acts of Negligence and wrong Adminiſtration 
as will diſappoint Creditors of their Debts. 

Therefore it hath been held, that if the Executor fells the Teſtator's off of E. 
Goods at an under Value, eſpecially if he might have got more for 157. 
them; or if this were done by him for his own Advantage, and to de- Help. I... 
fraud Creditors, that is a Devaſtavit, and he ſhall anſwer the real We 
Value. | 

So if an Executor omits to ſell the Goods at a good Price, and after 6X64. 181-2 
they are taken from him, there the Value of the Goods ſhall be Aſſets in 
his Hands, and not what he recovers, for there was a Default in him. 

But if, without any Omiſſion of his, Goods are taken out of his Poſſeſſion, 6 Afed. 181 
and he does not recover ſo much in Damages as the Goods were real) | 
worth, and that happens not thro' any Default of his, he ſhall anſwer 
for no more than he recovers: So if the Goods be Periſhable Goods, 
and before any Default in him to preſerve them, or fel! them at due 
Value, they are impaired, he ſhall not anſwer for the firſt Value, bur 
ſhall give that Matter in Evidence to diſcharge himſelf; but if one takes 
Goods out of his Poſſeſſion, he muſt ſue him that took them, to have 
an Opportunity of diſcharging himſelf of anſwering more in Aſſets than 
he recovers. _ | ; i . | 

If the Executor releaſes Debts due to the Teſtator, this ſhall charge gp ef Er. 
him to the (a) Value of the Debt, tho* perhaps he did not receive near fo 158. 
much as was due: So if he releaſes a Cauſe of Action, accruing either Hob. 66. 
in the Life-time of the Teſtator, or in his own Time, in Right of the ai $39: 
Teſtator, this will de a Devaſtavit. | i 41 I 0 


God b. 29. 
(a) If an Executor ſhould releaſe a Debt of 100 1. for one Shilling, that will not bind a Creditor ; 


| but in Caſe there is no other Creditor, ſaye only the Executor himſelf, there his Aſſent will be 
binding to him; as if an Executor will-yoluntarily releaſe a Debt, he ſhall not be relieved againſt it, 
tho' a Creditor ſhould. 1 Verr. 455. per Lord Chancellor. . | 


431. 


Alſo it is faid, that if an Executor pays Money in Diſcharge of an 1, 167 

uurious Bond, enter'd into by his Teſtator, that this is a Devaſeavit. Niy Y 29. 8. 
5 | | | Ir ; IF he 

pays Money on an uſurious Contract enter'd into by the Teſtator. 


It is holden, that if an Executor to an Obligee in a Penal Bond, Of. of Ex. 
after the Bond is forfeited, releaſes the Penalty on Receipt of Principal 1388. 
and Intereſt, that this is a Devaſavit ; but the contrary hereof is holden 
by taree Judges in (5) Cre. Car. for that the Executor in this Caſe does (b) Cre. Car. 
no more than what in Equity and Conſcience he ought to do; but if uo Spar ang 

an Infant Executor gives fuch a Releaſe, it is void; but this it ſeems e 
arcs from the Privilege of Infancy. 1 5 
| if an Executor takes an Obligation in his own Name, for a Debt due Of: of Ex. 
vy Simple Contract to the Teſtator, this ſhall charge him as much as _ 
be had received the Money; for the new Security hath extinguiſhed 3 Let. 589. 
we old Right, and is graſe a Payment to him. | | | | 

So if the Executor ſues a Perſon by Trover and Converſion, in which 2 Lev. 189. 
ic is a Right to recover; and afterwards he and the Defendant come Nerden and 


+ . — . - Det. 

ben Agreement, that he ſhall pay the Executor ſuch a Sum at a future 1 5 88. 8. 
Day, and the Party fails, this is a Devaſtavit; and he ſhall anſwer ad c: adjudged, 

; | S. C. cited, 


and faid to have been affirmed on a Writ of Error in the Houſe of Lords, and a Caſe there eĩted 


Lord Chancellor, which he ſaid was adjudged when Pemberton was Clrief Juſtice, where an Exe- 
eutor of an Obligee accepted a Note drawn upon a Goldſmith for the Money; the Goldſmith ae— 
ebe the Bill, and before Payment fails; the Executor afterwards brought an Action upon the 
bond, and this Matter being given in Evidence was adjudged a good Payment, 


So 


* 


* 


4y 1 


e 
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So if an Executor ſubmits the Debts, or whatever he is intitled t0 

2 in Right of the Teſtator, to Arbitration, and the Arbitrators award 

him leſs than his due; this being his own voluntary Act ſhall bind him, 
and he ſhall anſwer for the full Value. 

If an Executor neglects to pay Intereſt, and afterwards acknowledge, 

a Judgment for Principal and Intereſt, this is a Devaſtavit. x 


2. (Uhere it will be a Devaſtavit to pay Debts of an Jt: 
ferio2z Nature befoze thoſe of a Supertoz, and the O; 
der in which Debts are to be paid. 


Off of Ex. The better to conſider the Order which the Law preſcribes for the 

NM Payment of Debts, and the Duty enjoined Executors and Adminiſtra. 

tors in diſcharging themſelves of the Aſſets of the deceaſed, and which 

they muſt obſerve at their Peril, it is neceſſary to take Notice, that 

theſe Debts are divided into three Sorts; 1. Debts by Record. 2. Debt, 

| by Specialty. 3. Debts by Simple Contract. 1 5 

257 1 Ex. * Debts by Record, which are to have the firſt Precedency, are again 

N divided into Debts due to the Crown, Debts by Judgments obtain'd in 

| any Court of Record, and Debts by Recognizances, Statutes Merchant 
or Staple. 1 5 e 1 

3 Of theſe the higheſt in its Nature is the King's Debt, and his Pre. 

Of. GH Ex. 132. rogative to be (4) preferred before other Creditors ariſes from the 


ON 3 Regard the Law has to the Publick Good beyond any private Intereſt 
(a) But it is | | ED | a | 

ſaid, that if there be a Debt owing to the King, Equity will order it to be paid out of the Reil 
Eftate, that other Creditors may have Satisfadion of their Debts out of the Perſonal Aſſes, 
1 Vern. 455. | | ; | 


Therefore if an Executor, whoſe Teſtator was indebted by Matter 0 

| Record to the King, be ſued by Judgment, or any other Creditor, he 
may plead in Bar, that his Teſtator died ſo much indebted to the King, 
(%) In Debt (Y) ſhewing how; and that he hath not Aſſets above the Value of that 


Off. of Ex. 


132. 


upon an Debt; and this will be a good Plea: So if a Creditor purſues his Re. 
Obligation ; . 

Joint an medy by ſuing out Execution upon a Statute Merchant or Staple, the 
Executor, Executor upon ſetting forth this Matter will Le relieved on an Audit 
who pleaded, Qerela. e 
that the Teſ- | 


tator, tempore mortis ſue, was indebted to the King for the Office of Sheriffſhip; and becauſe it un 


not averred, that it was verum & juſtum debitum & minime ſolutum, it was demurred in Law, 80! 
without Argument (becauſe an Injunction was ſerved out of the Exchequer) adjudged for the Plain 
tiff. Cro. Fac. 182. Wodell and Hungate. But where in Debt againſt an Executor, he pleaded that th 
Teſtator enter'd into a Bond in ſuch a Penalty to F. S. conditioned to pay ſo much Money, whii 
was not yet paid, beyond which he had not Aſſets; and there being a Special Demurrer to this Flas, 
becauſe the Defendant did not aver (as he ought) that the Bond was enter'd into by the Teſtato! 
pro vero & juſto debito, the Court held the Plea good without ſuch an Averment ; for it ſhall be in 
tended the Bond was given for a juſt Debt, and the Obligation it ſelf ſhall be ſufficient ro charge he 
Executor, tho' the Teſtator never received any Money thereon. Carth. S. Rake and Rav, and ud 
Cro. Fac. 8, 625. 6 Co. 109. 1 Lev. 132. | | 


Off. of Ex. But the Debts due to the Crown, which are to have a Precedenc), 

5325 muſt be underſtood of Debts by Matter of Record; and therefore Sul 

= of Money due to the King upon Wood-Sales, Sales of Tin, or other 1 

1 Minerals, and for which no Specialty is given, are not to be preferre 
90 But is to the Subject's Debt by Matter of (c) Record, 

eems, tha 


if the King's Debt, and likewiſe that of a SubjeR's be both Inferior to Debts on Record, tha! le 


King's ſhall be preferred. Vide Tit, King's Preregati ve. 


8 | 605 
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so of Amercements in the King's Courts Baron, Courts of his Honours CF. of Ex. 
which be not of (a) Record; alſo of Fines for Copyhold Eſtates, or 5 
Money for which Strays within the King's Manors, or Liberties, are wee er 


Fines and 
ſold; theſe are not Debts by Record. * ae = 


: ments in the 
King's Courts of Record, there is no Doubt but they are Debts of Record. Of. of Ex. 134.5. 


Alſo whatever accrues to the King by an Attainder or Outlawry, is Off. of Ex. 
to be conſider'd as a Debt by Simple Contract before Office found; 133. 
for tho? the Debts due to the Perſon outlawed, or attainted, were by 
Matter of Record, and altho' the Outlawry and Attainder are upon 
Record, yet the King's Title alſo muſt appear on Record, which can't 
be before Office found. | 


* 


Alſo it is ſaid, that the Arrearages of Rent due to the King, whether Of. of Ex. 
it be a Fee-Farm Rent, or Rent reſerved on a Leaſe for Years, is to be 134: 


conſidered as a Debt by Simple Contract. 

Next to the King's Debts on Record are Judgments to be paid, for 05 
theſe in Regard of the Solemnity of them are of greater (4) Notoriety «i BO 
than Recognizances, or Statutes, for tho' theſe likewiſe be of Record, 1 Roll. Abr. 
yet as they are entred into by the private Conſent and Agreement of 926. 
the Parties, they are not eſteemed Securities of as high a Nature in the . 
Eye of the Law, as Judgments which are preſumed to be given Invite, R 


5 | | entor ſhall 
tho' voluntarily acknowledged by the Party. diſcharge a 


| C . ſubſequent 
judgment before a Prior Statute, becauſe of the Notoriety of it, 4 Co. 59. But if the Aae be 


extended, whether the Judgment Creditor ra enter on the Conuzee, 2. & vide 2 And. 1.5 .... Cros 
Eliz, 734, $22. It is ſaid to have been decrec at the Rolls, that Mortgages were to be paid in the 
firſt place, and then Judgments, and then Recognizances; but that upon an Appeal to the Houfe of 
Lords it was adjudged, that Mortgages were not to be preferred to other real Incumbrances ; but 
that Mortgages, Judgments, Statutes and Recognizances ſhould take Place according to their 
Priority, and as they ſtood in Order of Time, 2 Vern. 524. But for this, and the Order in which 
Debts muſt be paid in Equity, and the Difference between Legal and Equitable Aſſets, wide Abr. Eq. 
141, Oc. 235, Ec. | „ SS 2 55 | to 


Therefore if a Scire Facias be brought againſt an Executor ôn a Judg- Cre. Eliz.575. 
ment entered into by his Teſtator, he can't plead plene Adminiftravit ; Qr4way and 
for a Judgment being to be paid next to the King's Debt, the Executor 2 48. 
ought to ſhew that he laid out the Aſſets in the diſcharging the King's Moor 858. 
Debt, or in ſatisfying ſome other Judgment; otherwiſe it might be that 57. 56. 


he adminiſter'd the Aſſets in diſcharging Statutes, Recognizances, or XY” 250. 


k ; 221 Is . | 3 Feb. 258. 

Debts on Specialty; which he could not do before a Debt on a Judg- 2 K.. 726. 
ment. | | | Comb. 298. 
S. P. bur: 


1 Salk. 296. 4 Mod. 296. 8. P. and there held, that ſuch a Plea is good on a General, tho' not on a 
Special Demurrer; and in the latter of theſe Books, the Caſe of Ordway and Godfry, Cro. Eliz. 575. 
© et e Þ awe: And by the Off. of Ex. 13). it is ſaid, that an Executor to ſach a Scire 
Facias may plead generally, that he hath fully adminiſter'd, without ſhewing that he did adminiſter 
in Payment of Debts of as high a Nature; but yet that muſt be proved upon the Evidence, elſe 
the Trial will fall out againſt the Executor. DT | | 


But if the Judgment be ſatisfied, and only kept on Foot to (c) wrong Off: of Ex. 
other Creditors; or if there be any Defeazance of the Judgment yet 5 
| in Force, the Judgment will not avail to keep off other Creditors from pleading 
theis Debts. Le . 5 | ! that a Judp- 
| e W 3 ment 1s kepr 
on Foot by Fraud and-Covin, vide 8 Co. 132. 9 Co. 108. Cro. Fac. 35, 102, 626. 1 Roll. Abr. 802. 
| Fon. 91. Vaugh. 103, 104. 1 Sand. 336. 2 Sand. 48. 2 Keb. 591. 1 Mod. 33. 1 Lev. 281. 1 Sid. 333. 
1 Salk, 298. 4 Mod. 63. 2 Mod. 36. | | | 


It hath been holden, and ſeems now agreed, that a Decree in 33 43. 
Court of Equity is equal to a Judgment at Law; and that the filing ; Lev. 355. 
of a Bill in Equity is of equal Force to the filing of an Original at Law, 8 0 7588. 
| . 5-74 a O re 
Pg | .contrary is holden, 1 Roll. Abr. 577. Stil. 38. 
— 4 8 1 
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to prevent the Alienation of Aſſets; and therefore where an Execu 


34 
84. 


nm. 


tor; 


tho' without Notice of a Decree, paid a Debt due by Specialty, he was 
decreed to pay it over again out of his awn Pocket. | 
OF. of Ex. As to Statutes and Recognizances they are of an equal Degree, and 
138. to be paid next to Judgments; and therefore the Executor, where there 
1 are ſeveral Conuzees, may prefer a ſubſequent Statute to a prior; for 
925. esch Statute equally affects the Perſonal Eſtate, tho' as to Lands the 


Pricem. 79, firſt ſhall have Precedence. 
80. But for | 
this v. de Tit. Exe ution. 


5 Co. 28, But if the Teſtator had enter'd into a Statute for Performance of (a) 
Harriſon's Covenants, and none of them were broken, in an Action of Debt a- 
Caſe, gainſt the Executor on a Specialty, he can't plead this Statute ; for 
1 Roll. Abr. | | | 5 b k d . 9 

925 perhaps the Covenants may never be broken, and it wou'd þe unreaſon- 
Cro. Fac. 8. able to allow the Executor to ward off a juſt Debt upon a Contingency 


Cro. moe] > that may never happen. 
8 | | 
Yay ment of Money when an Infant ſhall come of Age. 5 Co. 28. & vide 1 Roll. Abr. 925-6, 


OF. of Ex. Debts. by Specialty, as thoſe by Bonds, Ec. ſealed by the Teſtator, 

141. are next to be paic. . | 

Cro.Etiz.315, Alſo it hath been adjudged, that if an Action be brought againſt an 

3 Lev. 57 Executor on a Simple Contract of his Teſtator's, that he may plead, that 
>. his Teſtator enter'd into a Bond payable at a future Day, and this vil 1 

„ | 5 

Off. of Es, Allo Rent Arrear, and unpaid by the Teſtator, is equal to a Debt t 
145- by Specialty; for this ſavouring of the Realty, the Executor can no 

: Rob. ir: more wage his Law. againſt ſuch a Debt, than, he can to a Debt by 


_ Specialty, 1 Py | W ci 
z Lev. 267. z So where Debt was brought againſt an Executor for Rent reſerved WM L 
Gal. and on a Parol Leaſe, after the Leaſe was determined, and the Executor h 
4 Med. 44. pleaded, that the Teſtator enter'd into an Obligation, and that he had WW tt 
2 Vent. 184. not Aſſets ultra 51. which were not ſufficient to diſcharge this Obliga- « 
8. ba =r tion; and on Demurrer it was reſolved, that this Rent, tho” reſerved | 
Jerk. 183, on a Parol Leaſe, was yet equal to an Obligation; and that, it ſtill re- . 
1 Ver. 490. mained in the Realty, tho" the Term was determined. de 
ic. Elz. Alſo by the Cuſtom of London, if a Citizen of London dies indebted by ex 
499: Simple Contract, ſuch Debt is equal to a Debt by Specialty. do 
1 a Abr. 557. it 


9 Co. 88. _ Debts by Simple Contract are poſtponed to all (5) others, being al 
Off. of Ex. Debts of an Inferior Nature; yet an Executor is. bound, as far as be De 
155. has Aſſets, to pay them, as much as any other Debt; and therefore a a i 
* Abr. Single Contract Creditor need not alledge, that the Executor had Aſſets 1 ! 
_ 92. to ſatisfy Debts of a Superior Nature, and his alſo ; but if the Truth dex 
(6) It is id, be, that the Executor has only Aſſets ſufficient to fatisfy ſuch Superior 


that Dehts Debts, he muſt plead it. 
due for Ser- 1 | 


vants Wages, on the Statute of Labourers, ſhall be paid before Debrs by Simple Contract. 1 R. 
Abr. 92 7. If a Man recovers a Judgment. or Sentence in Fance for Money due to him, the 
Deht muſt, be conſidered here only as a Debt due on Simple Contract. 2 Vern, 549,——Allo in Equity | 
it hath been ruled, that a voluntary Bond ſhall not in a Courſe of Adminiltration take Place of 
real Debts, tha“ by Simple Contract; but ſhall: notwithſtanding be paid before Legacics. Abr. Es. 
1434. ; e Nr NT phones | | | 


Keilw. 31. But tho' the Law requires that Debts ſhould be paid according 
Plow. 279, to their Superiority, as herein ſer forth; yet may an Executor pay 
2 And. 157. a Debt on a Simple Contract before (c) a Specialty, if he has no 
FFC | 5 . ĩ r 


2 Shoqw. 492. | | | | 3 : 

3. Lev. 113-4. Vaugh. 94. (e) But where to, a Scire Facias againſt Executors, upon a Judgment again 

their Teſtator in Debt, they pleaded, that before they had any Conuzance of this Judgment, they Mo 
| | 4 | : ul'y 


; 


— * — * 
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1) Noitce of ſuch Specialty; for otherwiſe it might be in the Power of fally admi- 
the Obligee to ruin the Executor by keeping his Bond in his Pocket until niſter'd all 
he had paid away all the Aſſets in diſcharging Simple Contract Debts. their Teſta- 


| tor's Goods, 
in paying of Debts upon Obligations ;'and upon Demurrer it was adjudged a bad Plea, for they at 


their Peril ought to take Conuzance of Debts upon Record; and ought firſt of all (unleſs for Debts 
que to the Crown) to ſatisfy them; and although the Recovery was in another County than where 
the Teſtator and Executors inhabited, it is not material. Cro. Eliz, 793. Littleton and Hibbins, & vide 
3 Mod. 115. (a) That Debts upon Simple Contra& may be paid before Bonds, unleſs the Executors 
have timely Notice given them of theſe Bonds; and that Notice mult be by Action. 1 Mod. 174-5. 


Alſo (bd) where there are ſeveral Creditors in an equal Degree, the h For this 
Executor may prefer which he pleaſes; and (c) may, when a Creditor ide Of. f 
himſelf, retain Aſſets againſt thoſe who are in an equal Degree with him. Ex. 142. 


| | | | | | TN er 22. 
1 Roll. Abr. 926. 1 Sid. 21. (c) For this vide 1 Roll. Abr. 922 3. Hob. 127,250. Gedb, 217. Cro. Eliz. 11 5, 
120. 1 Leon. 111. Moor 260. Dyer 2. Keilw. 63. 1 And. 24. Winch 70. 1 Mod. 208. 2 Show. 403. 


z. Ok paying Legacies befoze Debts, and therein of the 
Eru!uecutoꝛ's Allent to a Legacy. 


Legacies are properly recoverable in the Spiritual Court, yet (4) if gg of Ex. 26. 
an Executor pays Legacies before Debts, tho' by Simple Contract, it is Feitw. 128. 
a Devaſtavit in him. | . Dyer 254. 

| | 3 | . | 5 (d) And 
therefore if the Spiritual Court go about to compel an Executor to pay a Legacy without Security 
to refund, a Prohibition ſhall go. 1 Vern. 95. | | | 5 | 


And as the Law makes it a Devaſtavit in the Executor to pay Lega- Godolph. 148, 
cies before Debts; ſo it prohibits the Legatee from medling with the 49: 


| Legacy without the Aſſent of the Executor; and therefore it hath been . 
e holden, that if a Legatee takes Poſſeſſion of the Thing deviſed, without f 

4 the Aſſent of the Executor, that he may have an Action of Treſpaſs 

d | 1 as it is the Will of the Teſtator which gives the Intereſt to the Of: of Ex.29. 


;- WW Lczatce; fo this Matter of Aſſent ſeems only a perfecting Act for the nan gp 
Security of the Executor; and therefore the Law does not require aß 
Yy exact Form in which it is to be made. Hence any Expreſſion or Act 
done by the Executor, which ſhews his Concurrence to the Thing de- 
viſed, will amount to an Aﬀſent, 1 5 . 8 
If A. deviſes a Term to B. for Life, Remainder to C. and the Exe- 4 Co. 28. 
cutor aſſents to the Deviſe to B. this will amount to an Aſſent to the 3 ©* 96. 
Deviſe over to C. and veſt the Intereſt in him accordingly. . 
If one is himſelf both Executor and Deviſee, and he enters generally 10 Cs. 47. 
without Claim or Demonſtration of Election, he ſhall have the Thing toe og oh 
deviſed as Executor, which is his firſt and general Authority. % Ela 225: 
„ 5 15 | | 4 C037 bo 
So where a Man poſſeſſed of a long Term deviſed it to his Wife for 1 Lev. 25. 
Life, Remainder to Truſtees for his Son's. Life, Sc. and made his Wife Garret and 
Lxecutrix ; and it was held, that the Wife took the Term wholly as Lifter. 
Executrix in the firſt place, till ſhe: agreed to the Deviſe; but it being 
proved, that ſhe. ſaid ſhe wou'd take the Term according to the Will, it 
was held by the Court to be a ſufficient Aſſent. | — 
| So where in a like Caſe, where the Wife ſaid, that the Son was to 1 Lev.-25. 
BY bare the Eſtate after her; and this was reſolved to be a ſufficient Aſſent. 
Hence it hath been held, that if a ſpecifick. Legacy be deviſed, as Hill. 5 Ann. 
1 of three Gowns, &c. and the Legatce takes Money in Satisfaction of them, 2 and. 
es mat this amounts, 1ſt, to a Conſent of the Executor to the Legacy or 
Ibeciſe of them; and then it is a Sale of them by the Legatee or Deviſee 
again to the Executor for the Money eo infants. | 


fall mo 4. What 
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4. What ſpall be allow'd on Account of Funcral Expences. 


| | 
3 An Executor may lay out ſo much of the Teſtator's Aſſets, as are 
„e neceſſary for defraying his Funeral Expences, before he has paid any of | 7 
7 
C 


8 his Debts or Legacies. 
OF. of Evec. And herein the Executor is to be careful that the Expences be mo- 
129, 130. derate, and not exceeding the (a) Degree and Circumſtances of the de- = 
5 ceaſed ; otherwiſe he may be guilty of a Devaſtavit. 3 
bg Due of Chancery allowed 600 J. as a reaſonable Sum, in defraying the Expences of a Man of g 
great Eſtate and Reputation in his Country, and being buried there; but if he had been buried Pp 


elſewhere, it ſeems his Funeral might have been more private, and the Court would not have al. 
lowed ſo much. Preced. Chan. 27. | | 


1 Salk, 296 And in Strictneſs it is ſaid, that no Funeral Expences are allowable : 
againſt a Creditor, except for the Coffin, Ringing the Bell, Parſon, : 

Clerk, and Bearers Fees ; but not for Pall or Ornaments. 0 

| | | | th 

5 h fo 3 | 3 BB 

— — — 20 

pr 


(M) Jn what Caſes an Executo2 may make I " 
himſelf liable de bonis Propriis: And herein, 


| ous 
| | h ; | | Go 
1. Mhere he ſhall be liable de bonis Propriis, by htg falſc 2 
| 55 pleading. : oo 
1 Roll. Abr. 7 Xecutors. are no farther chargeable than they have Aſſets, unle | 
9% . 108. I. they make themſelves ſo by their (5) own Act; as by pleading a | the 
(b) 1 OE * falſe Plea, z. e. ſuch a Plea as will be a perpetual Bar to the Plaintiff, | ſha] 
Executor and which of their own Knowledge they know to be falſe. the 
ſuffers Judg- | | i : 1 5 tha 
ment to go againſt him by Default, upon executing a Writ of Enquiry, he ſhall not give Evidence |} 
of Want of Ailets, for he is eſtopped, as if it had been the Caſe of an Heir; for he ſhould have 
pleaded plene Adminiftravit, or ſpecially what Aſſets he has. 6 Mod. 308. per Curiam.— That if an 
Executor confeſſes or ſuffers Judgment by Default, he admits Aſſets in bis Hands, and is eſtopped to I 
ſay the contrary. 1 Salk. 310. "That an Executor muſt defend himſelf by legal Pleading, and - 
can't in theſe Caſes have any Relief in Equity, Vide 1 Vern. 119. 2 Vern. 325. but yet vide 2 em. tion 
146, 147. | | | 5 5 8 ſtrec 
4 ; _ . be 3 | the 
46 E. 3.10. Therefore if an Executor being ſued pleads ue ungues Executor, and Has 
Be ag it is (c) found againſt him, the Judgment ſhall be de bonis Teſtatoris | le 
95.7 35 51, ſi» Sc. (d) Si non de bonis (e) Propriis; for thereby he eſtrangeth hin- Bar 
671. ſelf from the Teſtator, and by his own Falſity and Folly hath made his (06 
i Leon. 67. own Goods chargeable. : | | * | 
1 And. 150. 85 \ : ; „ ' 1 | on 
(e) If upon a falſe Plea Judgment be given againſt an Executor upon Demurrer, and Execution be Han 
awarded, the Sheriff can't return Nulla habet bona Teſtatoris, but is to return a Devaſtavit, as if it had 7 
been found againſt the Executor by Verdi. Cro. Elix. 102. (d) But if there had been judgment againſt ebr 
the Teſtator, and the Party who recovered had brought a Scire Facias on the Judgment againſt the the l. 
Executor; in this Caſe, tho' the Executor had pleaded ne ungues Executor, and it had been found a- uy 
gainſt him, yet he ſhall be chargeable de bonis Teſtatoris only; for the Prayer of the Writ is for Dame. 
Execution of the Goods of the Teſtator, by which he is eſtopped to demand any other. 1 Roll. Al. WL 
933. Waldron and Berrie. (e) As well of the Debt as of the Damages and Colts, 1 Roll. Abr. 930. N r 
x | | | | Lant 
Cro. Fac. © So if to an Action brought againſt him he pleads a Releaſe made to 
671-2. himſelf, and it is found againſt him, this ſhall charge him de bonis Propriss | By 
( Where for it is a Falſity which (Cf) falls within his own Knowledge. the P 
the Executor pleaced, that he performed a Condition, which being found againſt him, it was bell, ef Ag 


that he ſhould be charged de bonis Protriis. Meor 69; per Dyer,” © | 
SRO 2 80 


I 
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so where an Action of Debt upon an Obligation was brought againſt Yelv. 219. 
zn Adminiſtrator for 144. and he pleaded, that before Notice of the Ac- organ and 
gon his Adminiſtration was revoked, and that likewiſe before Notice 1 But 18 
he delivered over 200 J. which he had of the Inteſtate's, to the new Ad- s. C. 5 

iniſtrator; the Plaintiff replied, that the Revocation was by (e) Covin , , 

m | 5 b 8 : - (a)Bur where 
ind Fraud, which being found for him, it was held, that he ſhould re- 


"Ee. to an Action 
cover abſolutely from the Adminiſtrator. | of Debt a- 


| ainſt an 

Executor he pleaded a former Judgment had againſt him by another Perſon, and thar he had not Aſſets 
more than ſufficient to ſatisfy the Judgment; and the Plaintiff replied, that this Judgment was had 
by Covin, to defraud the other Creditors, tho? it be found accordingly; and tho' this be a falſe Plea, 
yet the Judgment againſt the Executor ſhall only be de bonis Teſtatoris. 1 Rol. Abr. 93 1. Borret and 


Wr 


Eyes. 1 


But if an Executor pleads, That ſuch a Deed is not the Deed of his 1 Rol. Abr. 
Teſtator, or that a Releaſe was given to the Teſtator; tho' theſe prove 93“. | 
falſe, yet the Judgment ſhall be de bonrs Teſtatoris; for of theſe the Exe- Co. Fac. 67%. 
cutor cannot be preſumed to have ſo perfect a Knowledge. 

So in Debt upon a Bond againſt Baron and Feme as Adminiſtratrix, Ceo. Fac. 191. 
the Defendant pleaded Payment by the Feme, after the Death of the In- Johns and 
teſt:te, and it was found againſt him, and the Judgment was, quod recu- Adams. 


. peret againſt them de bonts Teſtatoris, fi tantum habent in Manibus, & ſi non 


pro miſts de bonis (H) propriis, and held well enough; for though the (65 Te was 
Plea is falſe, yet the Husband was a Stranger to the Inteſtate, and objedted, 
might not know whether the Wife had paid it to the Plaintiff, or not. e the 

| | | udgment 


ought to have been de bonis Propriis of the Baron only, for that a Feme Covert cannoc have any 


Goods, but diſallowed; for altho' a Feme Covert hath not any Goods during the Coverture, yet be- 


cauſe the Baron is charged only in ReſpeR of the Feme, ſhe might have Goods if ſhe had turviyed, 
and Execution might be taken againſt her. Cro. Fa:. 191-2. but for this vide 1 Rol. Abr. 930-1. Cre. 
(ro. | Py es e E. 


1 
1 . F 


so if an Action of Covenant be brought! againſt an Executor, and Hb. 188. 
the Breach aſſigned be in the Time of the Executor; yet the Judgment Op Fac. 647, 
ſhall be de Louis Feſtatoris, for it is the Teſtator's Covenant which binds H We 


| , . | 8 , 

the Executor, as repreſenting him, and therefore he muſt be ſued by 1 . 

that Name. | „ PC TL Cys FN s 1 Rol. Abr. 
Rs 931, 931. 


Moor 70. Dyer 324. 1 Saund, 112. 


It is holden in Shipley's Caſe, that if an Action of Debt on an Obliga- $ Co. 134. 


tion of 200 J. be brought againſt an Executor, who pleads fully admini- Mary Ship- * 


ſired; and the Plaintiff replies Aſſets, which are found by the Jury to =: 95.5 0. 
the Value of 172 J. that a Judgment to recover the intire Debt and Da- 5 
mages, and Coſts of the Goods of the Teſtator, S, Gr. E9 f non tunc 
the Damages of his (c) proper Goods, is good; for that the Defendant's (0 Thar if 
Bar being in Effect, that he had not Aſſets, the ſame amounted to a the Execu- 
() Confeffion of the Debt, on which the Plaintiff may take Judgment 88 
immediately, tho' he cannot have Execution until Aſſets came to the Goods of the 


Hands of the Executor. 


| Teftator's to 
FL R 5 % | ſartsfy both 
bebt and Damages, the Damages muſt be levied of the Goods of the Executor for the Delay; and 
he Lerying the Damages of the Goods of the Teſtator, when it appears they are not ſufficient to 
"tisfy the Debt, is erroneous; for the Teſtator's Goods are to be charged with the Debt and not the 
amages, if they are not ſuffieient to diſcharge both. 1 Lev. ). (4) That in an Action on the Caſg 
*231nft an Executor, who pleads Plene adminiſ{ravit, the Plaintiff muſt prove his Debt, otherwiſe he 
"ll recover but 1 d. Damages, tho' there be Aſſets; for the Plex only admits the Debt, but not the 
Vantity. I Salk. 296. per Holt Ch. Juſt. 


Dut in the Caſe of Dorcheſter and Heb it ſeems to be holden, that Cre. Car. 373. 
te Plaintiff, upon a Plea of Plene ad iiinfiravit, cannot have Judgment 
* Aſſets 772 futuro; for that this is ſuch an Acknowledgment of the Want 
of Aſſets, as will bar him in the ſame Manner as if the Plaintiff had de- 
Vol. II. | 1 nied, 


cited. 1 


_ 


** — 
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1 nied, that he had fully adminiſtred, which being found againſt him wil 
bar him, and on which the Plaintiff muſt alſo pay Coſts. DO 

1 Lev. 286. But this Matter came to be fully conſidered in the Caſe of Noel and 
2 Saund. 214. Nelſon, where in Debt againſt an Executor he pleads fully adminiſtred, 
I 2 2 whereupon the Plaintiff prays Judgment of Aſſets in futuro, and it was 
ns o ſoecntred; and after, vpon a Suggeſtion of Aﬀets, the Plaintiff ſues forth 
1 Vent. 94. a Scire facias, to which he pleads no Aſſets, and it is found againſt him, 
8. C. and Judgment accordingly; and it was urged for Error, that the Plaintif 

hereby has confeſſed the Plea of fully adminiſtred, and then it is as ſtrong 
againſt him as if there had been a Verdict, in which he ſhould haze 
been barred for ever; but it was reſolved for the Plaintiff, for he had ; MW 
good Cauſe of Action, and probably did not know but that there were . 
ſ 


Aſſets, and hath done nothing amiſs; for as ſoon as the Executor denies W 
Aſſets by his Plea, he reſts ſatisfied, and makes only a reaſonable Prayer, W ; 
that he may be, paid when Aſſets do come, as it is fit he ſhould, and 5 
therefore they agreed Shipley's Caſe to be good Law ; for when the Re. 
cutor pleads Riens en Mains, he confeſſes the Debt, which is a good 
Foundation for the Judgment; but the Want of Aſſets at preſent hin. W » 
ders Execution, which is therefore ſtayed till Aſſets ſhall come. 4 
. e | | ee 
2. Uhere by his P2omiſe to pay oz diſcharge the Teſt 
env 4 >olid + Koa I 4 0A | 4 + | 
toz's Pebts oz Legacies, be makes himſelf liable. 
5 1 | p . 7 | : ; cc 
„If an Executor, in Conſideration that a Creditor to the Teſtator vil 
Oy Zo 4 forbear' to ſue him for a certain Time, promiſes to pay him his Dett, W = 
1 Rol. Abr. this ſhall bind him; and an Aſſumpſit lies againſt him on this Promiſe, W = 
8 (a) without alledging that he hath Aſſets. | | 
— Note, | A Ci ASS 3 I 
That by the Statute of Frauds 29 Car. 2, ſuch Promiſe muſt be in Writing. (a) It is ſaid in 9 C0944 Wi. 
that thoꝰ the Plaintiff nqed not alledge, that the Executor has Aſſets; yer if in Truth there be w Re 
Debt due from the Teſtaror, or if the Executor had no Aﬀers at the Time of the Promiſe made, H co 
may give. theſe Matters in Evidence. — But the better Opinion ſeems to be, that the Plaintiff ned "S 
not prove his having Aﬀets, and that the Forbearance is ſufficient Conſideration to intitle him tothe WF 
Action. Vide 1 Rol. Abr. 24. Cro. Fac. 273, 604, 613. 3 Leon. 67. 2 Lev. 20, 122. 1 Vent. 152, u C4 
a Promiſe by an Adminiſtrator durante Minoritate, after the Infant has come of Age, will not bind ſuch WF to 
Adminiſtrator. Cro. Car. 516. ,1 Rol. Abr. 910. 5 0a. 
2 Lev. 3. where, in Aſſumpſit the Plaintiff declared, that 7. S. deviſed a Le- le 
Davis and | 9. 1 wa 19 Aſſump, 2 75 X Yong! N N No Toa pe 1 a A | Le 
Babies, ee him, and made the Detendant Executor, and the, Plaintiff inten ] 
eyner. þ TRE KES 1M YEE EAT ALLE WL . 5 | 
i Vent, 120. ing to ſue him for the Legacy, the Defendant, in Conſideratiqn of fe be. 
s. C. bcarance, promiſed to pay him: The Pefendant pleaded divers Bonds aa vit 
Judgments, and dee ultra, upon which the Plaintiff demurred, the 
e had Judgment without Argument; for it is not material whether he hu eg 


Alſſsets gr, no, for he is charged upon his own Promiſe, in Confiderat: 
rance z and a Forbearance of Suit for, a Legacy is a {uffcwſ 


> 2nd 41:3 66, Banhe 
W CET | FO Ie Sag E Pep tit 4 | . Eh 
1 Sid. 89. So if A. together with B. is bound to C for the proper Debt of! 
Faun, Se. and & pays the Money, and B. dies and makes P. his Execui 
1 Leb. ) f. S. C. and D. ir Confideration that A. will forbear to ſue him till ſuch a Ti 
1 Rel. Rey. aſſumes and promiſes to repay him; this Conſideration is good, tho! 
Ge 0 as Hable in Equity only... te 
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Fr : I „ a ; | . a i 
hat Actions Executozs oꝛ Adminiſtra⸗ 
£925 may bing in Right of thoſe they re⸗ 
pꝛelent. | 
N Executor ſtands in the Place of his Teſtator, and (a) repreſents c 9 
: 6 «pu 3 | | ro. Elix. 377. 
him as to all his Pet ſonal Contracts, and therefore may regularly Latch 167. 
maintain any Action in his Right, which he himſelf might. 7: © No: be 
| | | ' | ; | 912. 
| Sazil 118, 133. Poph. 189. 1 Leon. 193. (a) But if one enters into an Obligation, conditioned to pay 
201. to ſuch Perſon, as the Teſtator ſhall by his Laſt Will appoint, and the Teſtator makes no par- 
ticular Appointment, his Execuiors cannot maintain an Action for this 201. for tho' they are his A 
ſipnecs in Law, yer the Aſſignee here mult be an Aſſignee in Deed; for the Word Paying carries Pro- 
| erty with it. Hob. 9, 19. | 


But it feems that Executoys could not at Common Law bring Treſ- 
| vaſs for a Treſpaſs done to the 'Teſtator; to remedy which, by the 
4E. 3. cap. J. reciting, That © whereas in Times paſt Executors have 
not had Actions for a Treſpaſs done to their Teſtators, as of the 
Goods and Chattels of the ſame Teſtators, carried away jo. their Life, 
ta and ſo ſuch Treſpaſſes have hitherto remained unpuniſhed; it is en— 
'W « acted, That Execurors in ſuch (5) Caſes ſhall have an Action againſt (I) it bath 
| « the 'Treſpaſſors, and recover their Damages in like Manner as they been ajudg- 
| « whoſe Executors they be ſhould have had, if they were in Life.“ cd, thar an 


ecutor 


i in his Teſtator's Time; for tho' it is a Tort done to his Perſon, yet it is maintainablg with the 
mi, oy quity of this Statute. 1 Vent. 30. e ah | EO RS 


0 Alſo it was holden, that at Common Law there was no Remedy for 0e, Lit. 163.4. 
be no Recovery of Rent arrear in the Life-time of the Teſtator; for the Heir 
de, & could not maintain an Action of Debt for it, becauſe he had nothing to 
oY do with the Perſonal Contracts of his Anceſtor ; nor the Executor, be- 


| cauſe he could not repreſent his Teſtator as to any Contracts relating 
[to the Freehold and Inheritance; but this is remedied by the 32 H. g. 
cab. 37. by which Executors and Adminiſtrators are enablſed' ro ſue for 
and recover all ſuch Arrears of Rent, Cc. for which v/4e Tit. Debt, 


Leg. Letter (C). nb! ))) CH po. 
ne Executors and Adminiſtrators may bring Trover for the Goods, of the Co. Ela. 377, 
of Fot. Deceaſed, tho* the Defendant took the Goods before Probate” or Admi- 1 Vent. zo. 

ds u nitration. for the Probate and Adminiſtration relate batk to % Tit T7 
10s nitration committed, for the-Probate an miniſtration relate back to , and Con- 
ed, the Death of the Teſtator or Inteſtate; and they may alledge the Poſ- verſion. 

be hu ſeſſion in the Teſtator or Inteſtate; for tho? this be a poſſeſſor 7 ction, 

cruger the Law ſuppoſes the Poſſeſſion in the Executor or Admiiniſtraor, 

uffcugas ſoon as the Property is derived to tglem. C 
An Executor, for a Covenant broken in the Life-time of tlie Teſtator, 1 

t of! hall have an Action of Covenant, tho' it were a Covenant Real which 1 Vent. 175. 
xecur uns with the Land. | | | 5 e | 
a I. 3 . | That Exc- 
tho e ors hall take Advantage of Covenants in groſs. Palm, 558, — But, Covenants. annexed ro the Free- 
offs. old and Inheritance, tho” made with the Teftator, his Executors and Adminiſtrators, ſhall deſcend 
| do the Heir, 1 And. 55s Skin, 305. vide Tit. Covenant. 7 | 


| But tho? an Executor repreſents the Teſtator as to, his Perfonal, Eſtate 1 Vert: 30. 
ud Contracts only, 5 Executor may Fring an (% Ejeciment for an () 5, they 
Flectment in the Life of the Teſtator; for in this Action Damages as may bring 3 


ell as the Poſſeſſion of the Lands are to be recovered, Haar Loos 
urdance in the Life-time of their Teſtator; and ſhall recover Damagey within the Equity of the Sta- 
4 te by E. 3. Co. Eliz. 207» 7 | . N ; 

* | Sex 


Jett, | may have an Action of Debt upon the Statute 2 E. 6. againſt a Defendant, for not ſerting gur Tithe 


— — er er” <a Ie 


th; 
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2 TA So if a Lord of a Manor aſſeſſes a Fine upon a Copyholder for his Ad. 


Shuttleworth mittance, and dies, his Executor may bring an Action for it; for it does 


and Garret. not depend upon the Inheritance, but is qzaſ; a Fruit fallen. 
3 Mod. 239. 


3 Lev. 261, 1 Show. 3 5. Comb. 151. CE adjudged by three Judges againſt Hol? Ch. Juſt, 


— 


1 Salk. 295 An Executor may bring a Writ of Error to reverſe an Attainder gf 
Xine and High Treaſon of his Teſtator, for he is privy to the Judgment, and may | 


Ayleff, by have a Los thereby. | 
three Judges | : 5 

againſt Holt, who held, that by the Reverſal the Blood and Land is reſtored, which is no Advantage 
to him, and the Goods were forfeited by the ConyiQtion of the Teſtator, and not by the Atrainder, 


em, 


(O) How ſuch Actions muſt be laid, and there: 
in of joining a Matter in Night of the Te⸗ 


= ſtatoꝛ, and in their own Right in the ſame 
| | = Action. f 


Moor 419. E N Executor cannot in the ſame Action join a Demand in his oun 
4 180 9 2 Right, and what he hath in Right of the Teſtator in the ſame Ac. 
Ney 19. tion, for the Rights being of ſeveral Natures, there muſt be fever! 
1 Vent. 268. Judgments, | RS” 8 | 

2 Lev. 110," er 3 

111, 228. 2 Keb. 814. 3 Lev. 74. 1 Show, 366. 


Hob. 88. And therefore if in Aſumpſit againſt an Adminiſtratrix, the Plaintif 
Harrend and d eclares upon a Sale of Goods to the Inteſtate for 2001. and upon an- 
Palmer. by * | 

other Sale to the Defendant her ſelf for 2 J. and that upon Account the 
Defendant was found indebted to the Plaintiff in theſe Sums, and pro- 
miſed, Ec. che Declaration is naught, for the Charge being in ſeveral 
'Manners, viz. in her own Right as Adminiſtratrix, it ought to have 
been by ſeveral Actions. | | 


Carth. 170, 80 if A. B. and C. be poſſeſſed of Goods as joint Merchants, which 
80 Nad ' come to the Hands of J. S. and afterwards B. and C. die, A. alone may . 
+... bring 'Trover for theſe Goods; for though between joint Merchants there WW © 
is no Survivorſhip, yet the Action in this Caſe muſt. ſurvive, -rho' the 5 
In tereſt doth not; otherwiſe there would be a Failure of Juſtice; becauſe W 65 
the Survivor and the Executors of thoſe who are dead cannot join in Ol 
Action, for:that their Rights are of ſeveral Natures, and there muſt be . 
ſeveral Judgments. _, ety wr 


5 Co. 32. laid If an Executor brings an Action of Debt for any Thing in Right ui 
* as a the Teſtator, it muſt be in the (a) Detinet only. | 22 75 
ule. ; i R 3-3-0 VOY 5 25 . 2 . Rs | | 75 
Mocr 566. 1 Rol. Abr. 602603. S. P. (a) But if in the Debet and Detinet, it is aided after Verdict bj 
16. 17 Car. 2. 1 Lev. 250. | e 


20 H. 6 1 b. So if an Executor brings Debt upon an Obligation made to the Teſts 
1 Rol. Ahr. tor, where the Day of Payment incurred (5) after the Death of the Te 
602. S. C. | | = | ator, 
() So ifa 5 5 1 „ 
Man bintls himſelf to the Peſtator to pay bim 100 1. when ſuch a Thing ſhall happen, if it happe® 
after the Dearth, of the Teſtator; yet the Writ of Debt by the Executor ſhall be in the Detinet oll. 
1 Rol. Abr. 602, — So if 4 Rent be granted to another for Years, the Executor of the Grantee ful 
have Debt, for the *Arrearages of this Rent incurred after the Deatn of the Teſtator in the D: 
only ; for he had it as Executor. 1 Rel. Abr. 602. — 80 if Leſſee for twenty Years leaſes for © Wer 
Years, rendring Rent, and dies, his Executor or Adminiſtrator ſhall have Debt for the Rent incl 
red afte the Death of the Teſtator in rhe Petixet only. 1 Rol. Ahr. 603. Ney 32. Cro. Cav. 225. 11 


250. 2 Keb 457. 1 Sid. 379. S. P. adjndged. — But in 2 Jon. 169. tae coatrary ſcems to be achte | g 
2 cs 


2 
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ſtator, yet the Writ ſhall be in the Detiuet only; for he brings the Ac- ed, and a 
tion as Executor. | Diverſity ta- 
i f 3 | ken between 
Things in Action and Chattels in Poſſeſſion ; for as to Things in Action, the Writ muſt always be 1n 
the Detinet, as for the Arrears of an Account, c. and it ſhall not be Aſſets till recovered ; but in 
this Cale the Reverſion of the Term being in the Executor immediately by the Death of the Teſta- 
tor, it is Aﬀers for the whole Valuc, and the Shewing he is Executor, is only to intitle him to the 
Term to which the Rent 1s incident. | 


So if in an Account an Executor recovers a Debt due to his Teſtator, AIR 
n Debt, for the Arrears thereupon, the Writ ſhall be in the Detinet on- TOs TIED 
ly; for tho? the Action is converted into a Debt by the Account, yet it is Cw. Fac. 545; 


the ſame Thing which was received in the Life of the Teſtator. Hob. $8, 184, 


9 Ta 
a / av 


So if A. be in Execution upon a Judgment for B. and after B. dies, 1 Rol. Alr. 
and A. brings an Audita Querela againſt C. the Executor of B. and has a 8 SG 
Sire facias ; and thereupon puts in Bail by Recognizance in Chancery,“ 
according to the Statute of 11 H. 6. and after, upon this Audita Qrerela, 

udgment is given againſt A. and afterwards a Scire facias iſſues againſt 
the Bail, and after Judgment the Bail is taken in Execution upon the 
Recognizance, and the Sheriff ſuffers him to eſcape, upon which Eſcape 
| the Executor brings an Action of Debt (a); this Action ought to be 
brought in the Detinet only, and not in the Debet and Detinet only; for va aries 
n this Recognizance is in Nature of the firſt Debt, this being in a legal grains 
c- W Courſe. = ns 8 35 | | Judgment in 


| Ee | ” EY Debr, and 

re | takes the Defendant in Execution, and the Sheriff ſuffers him to eſcape, &. for the firſt Action be- 
ing in the Detinet, and that for the Eſcape being founded upon the ſame Record, it ought to purſue 
it. Cv. Elix. 326. Cro. Fac. 545, 68 5. Hob. 264. 2 Rol. Rep. 132. Siyle 232. Hutt. 79. Carth. 49. 

u But if an Executor takes an (Y) Obligation for a Debt due to his Te- , K 41, 


.n. ſtator by Contract, in Debt upon this Obligation the Wrir ſhall be in the 602. 


the Debet and Detinet. 

| | | | 5 VVV 8 | Executor 
do- ſels the Goods of the Teſtator for a certain Sum, he ſhall have Debt for this in the Debet and Deti- 
eral WE net. Lane 80. — So if an Executor recovers in Treſpaſs for Goods taken out of his Poſſeſſion, in 


f Debt, for the Damages recovered, the Writ ſhall be in the Debet and Detinet, for he need not name 
himſelf Executor. 1 Rol. Abr. 602, Lane 80. VVV | | 


may 90 if an Executor, having Lands by an Extent, upon a Statute made on "$0 
pere do the Teſtator, and naming himſelf Executor, by Deed leaſes them for Ma". 

> the WW bree Years, rendring Rent, &c. if an Action of Debt is after brought 1 1,1. 185. 
cauſe by bim for this Rent, it muſt be in the Debet and Detiuet, becauſe it is 8. P. 

in in founded upon his own Contract. 


the Teſtator, may have Debt upon 2 E. 6. for not ſetting out Tithes in 

the Debet and Detinet, becauſe founded upon a Wrong in his own Time; 

and by the Statute it is given to the Party grieved. Digs : 

| Alſo Executors and Adminiſtrators may, if they were actually poſſeſ- 1 Nd. 62-3. 
ſed of the Goods of the Deceaſed, declare that they were poſſeſſed as | 

of their own Goods and Chattels, without naming themſelves Executors 

17 Adminiſtrators, becauſe the Violation is to the Property actually in 

their wn Hands. . „ „ 
| It was formerly (c) holden, that an Adminiſtrator in his Declaration (c) 44 £3.16. 


ourht to ſhew how he was Adminiſtrator, and likewiſe to produce his 5 


happen Letters of Adminiſtration; alſo it was (4) held, that in an Action againſt nd 


jet oc n Adminiſtrator, the Plaintiff ought to ſhew by (e) whom Adminiſtra- Athinſon. 


rec 1" tion was granted (e) That an 
2 Dan ; 5 2 a Ser | | | = | Adminiſtra- 

for q or in his Declaration, was likewiſe to ſhew in what Place Adminiſtration was committed to hims 
it ib ct | | 


1 75 F) H. 6. 31. — But this was ruled otherwiſe. Cro. Elis. 283. Piers verſus Turner. 


adjudt ö Vol. II. : 5 U Bur 


Ney 19. 2 Lev. 111. 2 Fon. 47. 


(b) So if the 


So an Executor, being Leſſee for Years of a Rectory in the Right of cm. Fac. 345. 


. ˙— Kw — — — T0 


| 4; 
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Cro Eli. 833, But afterwards this Difference was taken, that where ah Adminiſtrg. 
$79, 997- tor is Plaintiff, he muſt ſhew by whom Adminiftration was granted th 


a ... 


Stzle los. him, becauſe ir is that which intitles him to the Action; and, if grant 
(a) Where 4 5 5 3 granted 
Adminiſtra. by 4 (2) peculiar Juriſdiction, ought not only to ſhew by whom, but 


mut am enn commiſſio Adminiſtrationis predic de jure Pertj. 
granted by wit, which he need not do, if rhe Adminiſtration was granted by a Bi. 
an Arch- p ſhop; for in fuch Caſe it is ſufficicnt to ſay, that it was granted to him 
1 Px by the Biſhop, Joc illius Ordinariun, becauſe ſince the Law takes Notice 
Whether as of the general Juriidiction of a Biſhop over the whole Dioceſe, it like. 


Ordinary, or wiſe takes Notice of all Acts done by Virtue of that Juriſdiction. 


by Virtue of | | | | 5 . 
his Prerogative, yet held good. Cro. Eliz. 6, 456. 4 Leon. 189. — Where the Adminiſtrator fer ſorth 
 . that Adminiſtration was committed to him by F. S. Archdeacon of Norfolk, and did not ſay Loc 11111 
Ordinarium ; and this was held good on a general Demurrer; for 'tis not neceſſary to ſhew the ſurit. 
diftion of an Archdeacon more than of a Biſhop. 1 Sid. 302. 1 Lev. 192. — That the Plaintitf nac 
not fer forth the Authority of an Archdeaeon, becauſe he is Ocalus Epiſcoti, and is to commit Admi- 
niſtration de jure Ordinario. 2 Rol. Rep. 124, 1 50. Co. Fac. 556. Palm. 97. Style 54. but for this vide Cy. 
Elz. 431. Moor 367. 1 Leon. 312. Style 236, 282. 1 Fon, 1. 2 Mod. 6 5. 1 Lutw. 9, 408. — And that 
ſuch an Omiſſion will be aided after Verdict, 1 Show. 335. Maſon aud Hanſon adjudged, 4 Nod. 133. SC. 


Lit Rep. 80. But where the Plaintiff ſues the Defendant as Adminiſtrator, he need 
bet 282, not now ſet forth in his Declaration, by whom Adminiſtration was com. 
184 223, mitted, for it may not be in his Knowledge, and therefore it hath been 
1 Fon. 1. held ſufficient for him to declare, that Adminiſtration was granted to the 
1 Latw. zol. Defendant Debitd juris forma, without ſhewing by what Ordinary; ) but 
(% In 2 Vert. it is Taid to be neceſſary for him to alledge, that Adminiſtration was 
1 it - ſaid, granted to him in order to charge him in the Action, 

that the. : 


409. were the Things which intitled them to the Action. 
1 Þulf. 200. . | 


ED 


1 ent. 222. But this alſo is now held to be but Form, and aided by the enptch 
Words of the Statute 16 & 17 Car. 2. %%% ron 


4 * nen 4 Ps b 2 2 A X 5 


(b) Of Actions and Remedies againſ+-Execu: 
tonꝛs and Adminiſtratozs: And herein, 


1. Upbn what Contracts o: Ingagements of ther Teff 
| _ kozs oz Inteſtates Executozs o2 'Adminiftrato!s at 


liable, | 
Off. of Exec. II. is clearly agreed, That Executors and Adminiſtrators ſtanding ! 


Teſtator cannot bind his Executor where he is not bound himſelf; as if he covenants that his Exe 
tor ſhall pay 10/. no Action lies for this. Cro. Eliz. 232, — If a Father articles to pay 'F F. 10c0- 
to build an Houſe on Lands of which he is ſeiſed in Fee, and dies before the Houte is built,“ 


| | : g IF ; . . he! 

Cie Car. 187, I the Place of thoſe they repreſent ſhall be anſwerable for all the l. 
1 Fon. 223. Debts, (4) Covenants, &c, as far as they have Aſſets, and IM: 
Yelv. 103. | I — | te 
th 
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the Teſtrtor's Covenants ſhall extend to them, tho' not (1) exprefly Heir mav 
mentioned, 


Boule, and the Father's Executor to pay for it, 2 Vern. 322. Holt and Holt. (a) That in 


EAS. 157. Lit. teep. 334. | 
cane Per forum It, Cro. Elis. 553. 2 Mod. 268. 


Aud therefore, where a Man covenanted that 4. ſhould ſerve B. as Bro. Cove- 
an Apprentice tor ſeven Years, and died, it was held, that if A. departs #97, 1: 
within the Term, a Writ of Covenant lies againſt the Executor ot the 


Corenantor without naming. | 


if a Man be bound to inſtruct an Apprentice in a Trade for ſeven 1 Sid 216. 
Years, and the Maſter dies, the Condition is diſpenſed with, for it is * Keb. 761. 
Perſonal ; but if he were likewiſe bound to find him with Meat, Drink, 829. 


8 VP . I 1 Lev. 177. 
Clothes and Lodging; this the Executors are obliged to perform 8. C. 77 


compel F. S. 
to build the 
| - every Caie, 
where the "Teftator is bound by Covenant, tle Executor ſhall be bound by it, if it be not determined 
by 1s Death. 48 E. 3. Zo Bro. Covenant, 12. Cro- Els, 553. and Dyer 14. p!. 59. Same Rule, and what 
fil de a Dutermination, vide 1 And. 12. 1 Leon. 179. Moor 74. pl. 204. Bendl. 150. Dyer 257. Cro. 

But it 1t be to be performed by the erton of the Teſtator, the Executo: 


the Rent be of greater Value than the Land. 


| by giving Notice to the Reverſioner. 


| muſt be in the (e) Detiuet only; for they ate only chargeable iti reſpect 336. 
ell the Aſſets. — 5 r 


if A. leaſes to B. and B. covenants to repair, Sc. and he Aſſigns to Carth. 519. 
J. S. who dies Inteſtate; the Premiſſes being out of Repair, the Leſſor Tu and 
may bring Covenant againſt his Adminiſtrator as Aſſignee, and declare, no 1 
that he made a Leaſe to B. c. cnjus ſcatus & Reſidiunt termini Aunno- 8. 2 0 
rim, Sc. devenit, Ec. per Afſignationem to the Adminiſtrator. 

The Executor of a Leſſee for Years muſt pay the Rent reſerved, tho? Off of Exec. 


119. | 
SED | P 5 3 . 1 Salk. 296. 
And if an Action of Debt be brought againſt an Executor for the 1 Roll. Ar. 


Arrearages of a Rent reſerved, upon a Leaſe for Years, and (6) in- 693: 


curred afrer the Death of the Teſtator, the Writ (c) ſhall be in the Cro. Eliz.711, 


; | 3 : No Moor 566. 
Dovet and Detinet (d), becauſe the Executor is charged of his own 1 Broconl. 56. 
Foſſeſſion. | on 22 Fac. 41 T, 
1 Vulg. 23. 2 Brocun 206. Cro. Car. 225. Allen 34. 1 Mod. 186. 2 Broconl. 202. Palm. 11 6. S. P. (5) 
Where Fart incurred in the Time of the Teſtator, and Part after his Death, his Executor may be 
charged in the Delinet for the Whole. Allen 76. Stil. 118. (c) He may be charged in the Detinet only, 


bot then he ſhall anſwer only out of the Teſtator's Eſtate. Allen 42. Styl. 79. 1 Leb. 127. S. P. ad- 


ju ged. (4) For tho' they have the Land as Executors, yet nothing ſhull be imployed to the Exe- 


| cation of the Will, but fach Profits only which are above that which is to make the Rent; and 


therefore ſo much of the Profits as is to make or anſwer the Rent they ſhall take to their own Uſe, 
ard they ſhall be charged for it in the Debet and Detinet, Poph. 120. 5 Co. 31. Cro. Eliz. 712. ——And 


| 1f the Land be not more worth than the Rent, it is a good Plea to ſuch Action 1h the Debet und De- 
tet; for in ſuch Caſe he is to be charged in the Detinet only. 1 Vent. 171+ per Curiam ; and for this 
| vide Palm. 118. 1 Sid. 266. 1 Mod. 185, — But where they are ro be charged upon a Leaſe made to 
| the Teſtator, and have not the Profits of the Leaſe to anſwer it, they ought to be charged in the 
| Detiret only; as where Debt is brought againſt an Executor of a Leſſee for Rent incurred afrer 
| Augnmene of the Term. Poph. 120. 1 Sid. 266. 1 Lev. 12. 3 Mod. 32. So if brought againſt him 
ef er Waiver of the Term. 1 Lev. 127. & wide Allen 3 © . fo | 


But tho' he is to be charged in the Deber and Detinet, yet the Exe- 1 Salk 297. 


| tor may plead that he has not Aﬀers, and that the Land is of leſs . 
Value than the Rent, and demand Judgment, if he ought not to be 
charged in the Derinet only; but ſo long as be hath Aſſbts he can't 
| Vaive the Term, or ſay, that it is of leſs Value than the Rent; but after 
| be hath diſcharged himſelf of the Aﬀets, he may waive the Poſſeſſion 


119. 


* 


Alſo in all Actions againſt Exccutors and Adminiſtrators, the Charge 3 3 


(e) But it 
hath been 


| held, that if Debt be brought againſt an Adminiſtrator in the Debet and Detinet, for Rent due before 
| Wr where it ſhould be only in the Detinet, that this is aided after Verdict, by 16 & 17 Cat. 2. 
. Old. 379. | @ 4 TIT nf ; . f i Fx 4 


But if an Execator obliges himſelf to pay a Debt due by Contract by 1 Rell. Abr. 


ſde Teſtator, in Debt upon this Obligation the Writ may be in the 603. 
; Delet and Detinet, becauſe the Obligation makes it his own Debt. 


80 


"11 
i 


8 SD OI on, ne 


Reaſon, it 


. Ruſſel. 


— 
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1 Sid. 397. So after (a) Judgment againſt an Executor, one may in a new Ac. 
pr ret WA tion of Debt in the Debet and Detinet ſuggeſt a Devaſtavit, and therehy 
>; Ju q one charge him de bonis Propriis. ; 
againſt him, vide 1 Roll, Abr. 605. 5 Co. 32+ 1 Sand. 216. 1 Lev. 14). 1 Vent. 355. 1 Sid. 63. 


2, Of Perſonal Tozts, which are ſaid to die with the 


Ph. 181. The taking up an Executorſhip is an Engagement to anſwer all Debts 
OF. of Exec. of the deceaſed, and all Undertakings that create a Debt, as far az; 
120. there are Aſſets; but doth not imbark him in the Perſonal (5) Truſts 
(b) For this of the deceaſed ; nor is he obliged to anſwer for his ſeveral Injuries, 
ſeems, that Which none can tell how they might have been diſcharged or anſwered 


Exececutors . by the Teſtator himſelf. 
were not | | | 


_ chargeable in Account, becauſe not ſuppoſed to be conuſant enough in the particular Dealings of 


their Teftators ; vid. Tit. Account. Hence alſo it hath been held, that if A. bails Goods to B. to 
whom C. hath a Right, and B. dies, that the Executors of B. muſt deliver theſe Goods to C. and 
are no ways accountable for them to A. for they came to the Poſſeſſion by the Law; and therefore . 
muſt only deliver it to thoſe Perſons in whom the Law hath eſtabliſhed the Property. 1 Roll. Ar. 607, | 


; 

FT 
1 Roll Abr. Hence it hath been eſtabliſhed as a Maxim, that Actio Perſonalis . 
21, 25. ritur cum Perſona; and on this Foundation it was formerly held, that 
there was no Remedy for the Recovery of Debt due by Simple Con- 


4 Co. 93. : ; . 
Gre Bliz.121, tract by the Teſtator, eſpecially by Action of Debt; for herein the h 
302, 425- Teſtator might have waged his Law, of which Benefit his Executor is i 
1 And. 182. deprived. a | | | | As N F h 
Goldsb. 106. Moor 366. Poph. 31. . * 
<6 On $5. But it is now agreed, that an (c) Action lies againſt Executors, 0 


10 Co. 77. b. Where there is a Duty as well as a Wrong; and that they are - 
Cro. Fac. 293. ſwerable in thoſe Perſonal Actions which, ariſe ex contradiu, and not . 
Vaugh. 101. ex maleficio ; for that every Contract implies a Promiſe to perform it, 


Debs in which the Teſtator himſelf could not wage his Law, becauſe he ps 
on a Simple could not make Oath that he had diſcharged the Duty before the A- 
Contract tum had been aſcertained by a Jury. k 1 
can't be re- „ | 5 | | e 
covered againſt an Executor by Action of Debt, yet it may by Aſſumpſit. 1 Lev. 200, 201. the 
Hob. 216. So where in Caſe againſt an Executor the Plaintiff declared, that he Fer 
Bidwell and proſecuted an Attachment of Privilege againſt the Teſtator ; and that I ju!) 


Cation. the Teſtator, in Conſideration that he would forbear any further Pro- 


_ ceedings, promiſed to pay him 50 J. and it was held, that the Action laj 
Wg Executor, this being ſuch a Contract as bound the Teſtator 

5 „ bimſelft. TRY We VV 75 
Cro. Fac. 4o5j Alſo it hath been reſolved, that there is no Difference between 1 
417,571 Promiſe to pay a Debt certain and a Promiſe to do a Collateral AG 
i fon. 16. which is incertain, and reſts only in Damages; as a Promiſe to giv 


Fawcett and 5 8 | 
Phnom ſuch a Fortune with his Daughter, to deliver up ſuch a Bond, c. and 


— 


Palm. 329. that wherever in thoſe Caſes the Teſtator himſelf is liable to an Aren 
22 662. tion, his Executors ſhall be liable alſo. | 1 


1 Roll Rep. 266. Sander and Eſterlie, S. P. 


Raym. 95. So where a Prohibition was prayed, becauſe a Parſon libelled in tit 
Milk: and Spiritual Court for Tithes, ſubſtracted (4) by the Teſtator, againſt a 
1 Sid. 181. EE xecutoß 
and 1 Keb. 692. S. C. 1 Les. 39. S. P. (d) So where an Adminiftrator to his Son brought Debt f. 
Tithes, and it was moved in Arreſt of Judgment, that this Action being given for the Contempt at 
Wrong donc to the Inteſtate does not lic for the Adminiſtrator ; the Intent of the Statute 2 E. 

4 | | . (0, 
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. | ; : — | 
Executor, upon this Ground, that it was a Perſonal Tort, that died b. z; being 
with the Perſon; at leaſt the Penalty given by the Statute ſhould not *2 3 Re- 
de recovered after the Party's Death who offended z but the Court de— . 
nied the Prohibition and held, that the Rule, that 9% d critur ex de- grie ved, but 
rift & non ex contract ſhould not charge the Executor, did not extend it vas re- 
to the Cafe of Liches. | 

: 3 mo 3 it lay for he 
Adminiſtrator of the Party gricved, that here was a Duty as well as a Wrong. 1 Vert. 30. Sir /!!l;an; 
Moreton and Hopkins. 2 Keb 502. S. C. 1 Sid. 40). S. C. in which laſt Book it is ſaid, that it will not lie 
againſt the Execu or of him who did the Wrong, but ©. & vide Yelv. 63. 2 Inſt. 650. 1 Roll. Abr. 912, 


Trover lies againſt Executors, for thisAction is not meerly ex Male- Vide Tir. 
fcio, which dies with the Perſon, but here there is ſuppoſed an Inten- Lieter and 
| tion in the I eſtator to reſtore the Goods to the right Owner, for the een. 
Law will not preſume an Intention of Injury in any Perſon; and there- 
fore the MaZefician is in the Executors, in not making Reſtitution ac- 

cordingly. 3 g e e = 
| And tho' the Rule at Common Law, that a Perſonal Action dies with 4 Mod. 403. 
me! e: ſon, hath been conſtrued equally to extend to Wrongs and Injuries 1 Salk. 314. 


. done by or to the I eſtator ; ſuch as Aſſaults and Batteries, Breaches of 
4 W Truſt, Cc. yer it ſeems, that an Executor in ſome Caſes may within 
re the Equity of 4 E. 3. cap. J. de Louis Aſportatis in Vita Teſtatoris, main— 
„nin an Action for an Injury done to his Teſtator; whereas if it had 
deen done by the Teſtitor, it would have come within the Rule of Adio 
WH Perjonalis moritur cum Perſona. | . : 
at And therefore it h:th been held, that if a Sheriff ſuffers a Perſon in 1 Jen. 173. 
ak his Cuſtody on mean roceſs to Eſcape, that the Executor of the Party, 15 OP 
he ar whoſe Suit he was in Cuſtody, may maintain an Action againſt him; Ney $7. 195 
> MW becauſe the Body of the Friſoner being a Pledge for the Debt, the Exe- Maſon ver. 
| cutor might ie otherwiſe without any Remedy, which is an Injury to Plxon. 
| the Goods and not to the Perſon of the Teſtator (2): But in this Caſe, N 275 
W if the Sheriff died, the Party could have no Remedy againſt his Exe- 1 Rall. Abr. 
015 cutor. | | | | £ | 921. 8. P. 
an- | 1 5 | | | 6 Mod. 126. 
not . P. and the ſame Diverſity. (a) So an Executor may charge another Executor for a Devaſtavit, to 
the Injury of his Teſtator; but at Common Law the Executor of an Executor was not liable for 
* x Devaftavit- of the firſt Executor. 1 Salk. 314. | | | 
la do where to a Heri Facias the Sheriff made a falſe Return, viz. that 4 Med. 403. 
| he levied only ſo much, when in truth he had actually levied more; and Pam: ver. 
the Executor of the Party brought an Action for this falſe Return, and 1 . 12 
| adjudged, that it lay; for this was not properly an Injury done to the S. C. ad- 
at he WW *erfon of the Teſtator, for then morizur cum Perſona, but it was an In- 4 For 
that I dry to his Eſtate. . ha 8 
Pro- | a Right was veſted in the Teſtator, Cro. Car. 297. S. P. but no Reſolution. 
on lay | | 1 | x. 
ſtatot | 
den:! 3 Of Bemedies againſt Executozs oz Adminiſtratoꝛs 
1 Ad, of Executo2s, 
5 gie | | | 3 | | | 
6. an . It ſcems agreed, that Executors or Adminiſtrators of Executors or 1 Rell. Ab.. 
in A eniniſtrators were not at (5) Common Law liable to the Devaſtavits 929: 
0! thoſe they repreſented, becauſe they could not be ſuppoſed to know 2 ns 
how their Teſtators or Inteſtates had diſpoſed of the Goods; and there- 3 Kb 462, 
ore this was eſteemed Actio Perſonalis que moritur cum Perſona. 5 
in the bur in Chancery ſuch Executors and Adminiſtrators were made liable as far as tber 14 5 
tint 0 . 293. 1 Chan. Ca. 303. 2 Chan. Ca. 21). —And that in Equity Creditors and Legatees may follow 
-ecuto! e 4ſſers, into whole Hands ſceyer they come. 1 Chan. Ca. 57. 2 Vern. 75. | 
2 Vol II. $ * But 


te 2 Et 


ſolved, that | 


4; 


' Yelv. 168. ſve in Auter droit, and are but Truſtees for the Creditors, and are not 


Exetutoꝛs and Adminiſtratoꝛs. 


But it being found very inconvenient, that where an Executor de fin 
tort died, there could be no Remedy at Law againſt his Executors or 
Adminiſtrators; or that where a lawful Executor made an Alteration of 
the Goods of the Teſtator, and died, that Creditors to the firſt Teſtator 
ſhould be diſappointed of their Debts, tho? ſuch Executor left ſufficient 
Aﬀets. | | | 

Therefore by an Act of 30 Car. 2. © Creditors were enabled to recover 
ce their Debts of the Executors and Adminiſtrators of Executors in their 
« own Wrong; and this Act by the 4.& 5 V. & M. cap. 24. is made 
« perpetual ; and alſo by the ſaid laſt mention'd Act reciting, that it 
& had been doubted, whether the 30 Car. 2. extended to any Executor 
&« or Executors, Adminiſtrator cr Adminiſtrators of any Executor or 
« Adminiſtrator of Right, who for want of Privity in Law were not 
ce before anſwerable; It is enacted and declared, that all and every the 
&« Executor and Executors, Adminiſtrator or Adminiftrators of ſuch Exe. 
cc cutor or Adminiſtrator of Right, who ſhall waſte or convert to his | 
c own Uſe Goods, Chattels or Eftate of his Teſtator or Inteſtate, ſhall 
c from thenceforth be liable and chargeable in the ſame Manner as his 
c of their Teſtator or Inteſtate ſhould or might have been.” 


4. Cihere Executozs and Adminiſtratozs ſhall be excud I. 
nt. ² A 1 


Cro Fac. 228, Executors and Adminiſtrators, when Plaintiffs, pay no Coſts; for they 


wa Io 19- preſumed to be ſufficiently Conuzant in the Perſonal Contracts of thoſe 


"Brown, they repreſent; and therefore are not comprehended within the Statute: 
 DYoWnite g 3 k 
107. 23 H. 8. cap. 15. 4 Tac. 1. cap. 3. or 8 8 9 It, S M. cap. 10, which give 
eiſw. 20). Defendants Coſts. 5 | 

Hutt. 69, 79. 


ow . 2 n — 


Cro. Eliz. 69, 3503. ts Car. 289. Winch 10, 10. 1 Roll. Rep. z. Sau. 133. Cartb. 281. 4 Mod. 244 


3 Lev. 375. Skin. 400. 


Cer os But if Executors or Adminiſtrators bring an Action in their own 

Hut. 6 Right, as for a Converſion or Treſpaſs in their own Time, they ſſal! 

Dal. 96. pay Colts, altho' they name themſelves Executors, for this is but Sur- 
* 7 | 

Latch 2209. pluſage. | e 5 | | 

I Vent, 92, 


6 Mod. 94, 181, Faveſl. 98, 118. But for this, and where the Action ſhall be ſaid to be in their onn 
Right, vide Tit. Cofts Letter (E). 


Plow. 183. So an Executor Defendant ſhall pay Coſts in all Caſes, and the Judg- 
=o The ment is de bonis Teſtatoris, fi, Ec. & fi non, tune de bonis Propriis ; allo 
Hutt. 69. When he is Defendant, and there is Judgment for him, he ſhall hate 

5 his Coſts. | | | — 
8 Where Judgment againſt an Adminiſtrator for Coſts de bonis Propriis 
Hickman ang ànd Error brought, that it ought to have been de boris Teftatoris, & ſi mulls 


[ 

Weſtbrook, bona, then de bonis Propriis; and this was agreed to be Error; b Tn 
whether this Judgment for the Coſts might not be reverſed without *iM reg; 

fecting the Principal Judgment was the Queſtion, they being diſtin a | 


Judgments ; and it was held by Holt Chief Juſtice, that if Judgmen 
be given for Recovery of\ Dower and meſne Profits in Damages 
may be reverſed for the one, and ſtand for the other; and he took til 
Difference; If one Part of the Judgment be warranted by Act of Parliv 
ment, and the other by Common Law, this may be reverſed for Ft 
and ſtand for the other; but if all be at Common Law, it muſt ſtand 
or be reverſed in all; and in this Caſe the Judgment for the Co" 
was reverſed, and the Principal Judgment affirmed. 


3 | | 5, Cl 


| ( 
( 


o 


be ie. coder. dd} 


Exetutoꝛs and Admintſtra 


toꝛs. ; | 4.47 


5, Executozs and Adminiſtratozs excuſed from putting in 
Special Bill, | 


for the Demand is not on the Perſons, but on the Aſſets of the de- Le. 53: 

ceaſed; and it would be unreaſonable to ſubject their Perſons to an 0 bo 59. 
Execution for the Debt of another. £ | (a) Aline 
an Attorney 


1 Lev. 245, 268. 2 Jon $2. 1 Salk. 98. but Lit. Rep. S1. cant. | 


Executor for the Debt de bonis Teſtatoris, and for the Damages only de G9/4/-ith 
benis Propriis, he may bring Error, and have a Superſedeas, without ©" TIO 
ging Sureties, according to 3 Fac. I. cap. 8. for though the Words of S. p. 
| the Starute are general, yet it muſt be intended where Judgment is Lit. Rep. 2. 
| againſt the Defendant himſelf upon his own Bond, or where the Judg- 5 . 
I ment is general againſt Executors; for it would be unreaſonable they 
; mould find Sureties to pay the whole out of their own Eſtate. | 
But upon a De aſtavit Executors ſhall be held to Special Bail; and 1 Lev. 145. 
herein the Difference is, that upon a bare Suggeſtion of a Devaſtavit, * Sid 63. 


S. P. 


an Executor ſhall not be held to Special Bail; but where upon a Judg- 8 N 25 
” W meet againſt him Execution is taken out, and the Sheriff returns a De- Comb. 206. 
ole | 


| vaſavit, upon an Action of Debt upon this Judgment the Executor ſhall 
des de held to Special Bail. e ” 


Extinguiſhment. 


Herever a Right, Title or Intereſt is deſtroyed or taken c., Li.. 
away by the Act of God, Operation of Law, or Ac 147. 6. 


udg- 
| allo WW 
| have WB 


1 of the arty; this in many Books is called an Ex- I Koll. Abr. 
Wy tinguiſnment. ZI A, 933. 
he | Boren as it is a Word of a large Signification, and relative to other 

L.'z 


* hings elſe where treated of, 1 ſhall here only conſider it briefly as it 
Out d ecards the following Matters, to which it ſeems to be moſt frequently 
diſtind ap lied, | 

domen | 
ages, 
30k this 
F Parlis 
or Pat 
iſt ſtand 
le Coli 


(A) Of the Ertinguichment of Rents, 

| (B) Of th: Ertinguiſhment of Coppholds. 
(C) Of the Ertinguichment ok Common, 

| (D) Ot the Extinguichment of Debts, 


Executors and Adminiſtrators are not to be held to (a) Special Bail; Cr. Fac. 3 50. 


be Plaintiff, and it was pretended he was intitled to have Special Bail by his Privilege. 1 Sid. 63.— 
So tho* the Cauſe is removed from an Inferior Court to a Superior; for this would incourage Plain- 
tiffe to commence their Actions againſt Executors in ſuch Inferior Courts, 2 Lev. 204. 1 Sid. 418. 


Hence it hath been held, that if there be a Judgment againſt an Cre. Fa-.350. 
Cro. Fac. 59. 


1 Keb. 716. 


15 


94 


1 4 e 4 aL. Mb 356 8 


448 _ Ry N Extinguiſhment. 


(A) Of the Extinguithment of Rents, 


Pollexf. 142. FF a Leſſor Purchaſes the Tenancy from his Leſſee, the Leſſor can't 
have both the Rent and the Land; nor can the Tenant be under 
any Obligation to pay the Rent when the Land, which was the Con— 
ſideration thereof, is reſumed by the Leſſor into his own Hands; and 
(a) That the this Reſumption or Purchaſe of the Tenancy makes what is (a) pro. 
Rent in this perly called an Extinguiſhment of the Rent; that is, the Rent can 
ee never become due or payable by the Tenant, by Virtue of the Donation 
3 199. Which created the Tenancy, when the Land or Tenancy is convey'd to 
—PBurifa the Leſſor in as abſolute a manner as he was ſeiſed of the Rent. 
opt A. for the Life of B. and A. dies, living B. the Rent is determined upon the Death of 
A. equally as if granted to him for his own Life; and in this Caſe the Rent is ſaid more properly io 
be determined than extinguiſhed, Vaugh. 199.- So when either the Rent or Land are ſo-conveyed, 
not abſolutely or finally, bur for a certain Time, aftcr which the Rent will be again revived; this 
is properly called a Suſpenſion of the Rent. Vaugh. 199. | a 


Bro. Extin- But if the Conveyance to the Leſſor was not abſolute, but upon Con- 
griſoment 17. dition; or if it were only of a particular Eſtate, of ſhorter Duration than 


9 10S - AT - ot. ED” Yoon REY RT 


19 39» the Eſtate which the Leſſor had in the Rent; in theſe Caſes, tho' there k 
Pojlexf. 142. be an Union of the Tenancy, and the Rent in the ſame Hand, yet be. WM © 
: "cauſe that Union is but Temporary, for upon the Performance of the WW * 
Condition, or Determination of the particular Eſtate, the Tenant is re- * 

ſtored to the Enjoyment of the Land, and conſequently the Obligation MW " 

to pay the Rent revives; therefore the Rent in ſuch Caſe is only th 

3 ſuſpended, and not extinguiſhed. | 1 ad 
UNS Alſo if the Lands demiſed be evicted from the Tenant, or recovered by ſy 


| Cre. Eliz. 4). A Title Paramount, the Leflee is diſcharged from the Payment of the le: 
Co. Lit. 148. b. Rent from the Time of ſuch Eviction ; and this is alſo called an Ex- 
201. f tinguiſhment of the Rent. But notwithſtanding ſuch Recovery or Evic- 
3 cobra tion, the Tenant (C) ſhall pay the Rent which became due (c) before 
made by a the Recovery; becauſe the Enjoyment of the Land being the Conſidera- 
Diſſeiſor, for tion for which the Tenant was obliged to pay the Rent, ſo long as 
the Leſſee the Conſideration continued, the Obligation muſt be in Force; there 
"Jer the being the ſame Reaſon that the Tenant ſhould pay the Rent for Part 
Sandtion of a Of the Time contracted for, as for the whole Term, if he had enjoyed the 


Legal Con- Land fo long. 

tract, and | a N I Z & £4 + 4. | 
the peaceable Enjoyment of the Land, during the Time he held it, was a ſufficient Obligation on 
him to pay the Rent, 2 Roll. Abr. 429. Hob. 6. (c) Bur if the Tenant be ouſted by a Title Para- 
mount, before the Day appointed for the Payment of the Rent, ſuch Eviction intirely diſcharges the | 
Tenant from the Payment of any Part of the Rent. 10 Co. 128. 4. | h 


10 Co. 18. For the ſame Reaſon, if Part only of the Land letten be evictcd 

: Frogs Abr. from the Tenant, ſuch Eviction is a Diſcharge of the Rent in Fropot- | 
Dyer 56. tion to the Value of the Land evicted. | | | 
Lit. Seck. 222. If a Man who hath a Rent-Service purchaſes Part of the Land out of 
which the Rent Ifſues, the Rent-Service is not extinguiſhed, but ſhall te 
apportioned according to the Value of the Land; fo that ſuch Purchale 
is a Diſcharge to the Tenant for ſo much of the Rent only as the Value 
: of the Land purchaſed amounts unto. _ EE 

80 eh But if a Man has a Rent-Charge, and purchaſes Part of the Land ov! 
8 Co. 103. of which the Rent iſſues, the whole Rent is extinguiſhed, and conſe- 

| quently the Tenant diſcharged from the Payment of it. | 
Co. Lit. 14). But in this Caſe, if the Grantor by Deed reciting the Purchaſe had 
granted that the Grantee ſhould diſtrain for the ſame Rent in the Re 


3 {que 


according to the Original Intention of the Grant. 


— 


. 


* 


gdue of the Land, the whole Rent-Charge had been preſerved; becauſe 
ſuch Power of Diſtreſs had amounted to a new Grant. 


* * * 


But the Law has carried this Notion of Extinguiſpment only to ſach Tit. Ser. 224. 


2 * * 


Caſes where the Grantee of the Rent wilfully by his own Act pre- Co. Lt. 149. b. 


vents the Operation of the Grant according to the Original Intention | 25 Abr. 
thereof ; for if Part of the Land deſcends to the Grantee of the Rent- os 
Charge, the Rent ſhall be apportioned according to the Value of the 

Land, for the Grantee in this Caſe is perfectly Paſſive, and concurs not 

by any Act of his to defeat the Intention of the Grant; and therefore it 

would be ' unreaſonable and ſevere, that he ſhould be puniſhed without 

his Default, or concurring in that Act which extinguiſhes the Rent. 


Hence likewiſe it is, that if a Man grants a'Reiit-Charge out of two; Cs. Lit.149 K. 
Acres, and afterwards the Grantee recovereth one Acre by Title Para- 


mount the Grant, the whole Rent ſhall not be extinguiſhed, becauſe 


the Law, that gives the- Remedy for the Recovery of a Man's Right, 


will not prevent the Proſecution: of ſuch Right, by depriving the Pro- 
ecutor of- a greater Profit than the thing recovered may amount to; 
but in this Caſe there ſhall be no Apportionment, but the Granree fh4ll 
hive the whole: Rent after he has recovered the one Acre, becauſe! by | 
the Grant each Acre is charged with the whole Rent; and upon the 
Recovery it appears, that the Grantor had no Intervſt in one Acte, and 
conſequently could not charge it; and therefore the Grant being to be 


| taken moſt ſtrongly againſt him, the whole Rent'ſhall continue after the 


Recovery, becauſe the Grant was originally for ſo much, and therefore 
Mall Iſſue out of that Land which he had Power to charge; whereas in 
the ſormer Caſe the Grantor had, at the Time of the Grant, Power to 
charge all the Land; and therefore when Part of the Land ſubject to 
ſuch Charge, comes to the Grantee by Act of Law, tis reaſohable at 
kaſt that the Charge ſhould be apportioned, .. | 


Alſo a Rent-Charge may in {ome Caſes be" apportioned by the Act co. Lit 148.4. 
of the Party; as if the Grantee releaſes Part of his Rent to the Tenant' Bur Cre. Elix, 
of the Land, ſuch Releaſe does not extinguiſh the whole Rent ;'40 if the 742: ſeems 
Grantee gives Part of it to a Stranger, and the Tenant attorns, ſuch Grant!“ 
ſnall not extinguiſh the Reſidue, which the Grantee never parted with, 
becauſe ſuch Releaſe or Diſpoſition makes no Alteration in the Original 
Grant, nor defears the Intention of it, as the Purchaſe of Part of the 
Land does, for the whole Rent is ſtil] iſſuable out of the whole Land, 


=4 


» 


Here alſo, as to the Apportionment of a Rent-Service, by the Pur- 6 Co. 1. 
chaſe of the Leſſor of Part of the Tenancy, we muſt diſtinguiſh between Bruetton's 
Services diviſible in their own Nature, as a Rent, and Auch as are ins Caſe. 
divitble, as a Horſe, a Hawk, Sc. For in the laſt Caſe, if the Lord 
Purchaſe Part of the Tenancy, there can be no Apportionment of the 9 c, 103. 
derrice from the Nature of the Thing; and therefore ſuch Service is Mor 203. 
extinct, and the Tenant diſcharged from the Payment of lit; for the 
whole Tenancy being equally chargeable with the Payment of ſuch Service, 
the Lord by his own Act ſhall not diſcharge Part, and throw the whole 


Burthen upon the Reſidue for his own private Benefit and Advantage. 


But if ſuch entire Services were for the Benefit of the Fublick, as 6 qo, . 2. 
Knights-Service and Caſtle-guard, for the Defence of the Realm, or for Co. Lit. 149. 
the Adminiſtration of Juſtice ; or if ſuch entire Service were a Work of 
Charity or Piety ; in all ſuch Caſes the Tenant is ſtill chargeable with 
the whole Service; for there can be no Apportionment, becauſe rhe 

bing in its Nature is indiviſible, and the whole ſhall not be extin- 
puſhed becauſe the Publick has an Intereſt in ſuch Services, .and there- 
fore ſhall not be prejudiced by the private Tranſactions of the Parties. 


So Where the Tennre is by a Service in its Nature indiviſible; as by a  Lir.149.9. 


orſe, or a Hawk, Ec. which are only for the private Benefit or 
eaſure of the Lord; yet if Part of the Tenancy comes to the Lord 
Vol. II, 3 | by 


extinguiſhment. 449 
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b 


by Deſcent, the Service is not extinguiſhed , becauſe here is no Conſent 
or Concurrence of the Lord to the Diviſion. CE 
2 Inſt. ga. It was formerly doubted, whether a Rent-Service incident to a Rexer. 


Hol. dor. ſion could be apportianed, or was not utterly extinguiſhed by a Grant of | 


234. . 3-57. 1 ab. ehe DD. oy to. de rche | | D "WSK, 
Gro, Elia. 651, Part of the Reverſion; for ſince the Reverſion and Rent incident thereto 


85 were intire in their Creation, they thought it hard that by. the AR of | 


Co. Lit. 148. the Leſſor they ſhould be divided, and thereby the Tenant made hahle | 


S Co. 79) to ſeveral Actions and Diſtreſſes for the Recovery of them; but it Way 


Dyer 326. at length reſolved, that the Reverſion being a Thing in its Nature ſever. 


Lob. 177. . . 3 23 | ; 
13 Co. $7, 58. able, the Rent as incident to it may be divided too, becauſe: that being 


Afocr, pl. 255, made in Retribution; for the Land ought, from the Nature of it, to be 
260. paid to thoſe- who are to have the Land upon the Expiration of the 
Leaſe; and hence it is that the Rent paſſes incidently with the Rever. | 
fon, withbut:avy expreſs Mention of it in the Grant; beſides; the Te. | 
nant has really no. Prejudice from ſuch Grant, becauſe it is in his Power, | 
and his Duty to prevent the ſeveral Suits and Diſtreſſes by a. punctual | 
Payment of the Rent ; and therefore he ought not to complain of a Miſ. 
(a) Viz. be- chief which he wilfully brings upon himſelf; beſides that, (a) formerly 
fore the 4 ſuch Grants could not take Effect without the Attornment and Conſent | 
5 Ann. of the Tenant; but on. the other Hand it would be extreamly prejudi. | 
cial, if upon ſuch Grants the Rent ſhould not be -apportioned, becauſe | 
then the. Leſſor could not out of his Eſtate make a Proviſion for hu 
younger Children, or anſwer the Contingencies of his Family which are | 


0 


I 


in New; -:- i: :3; 


Co Lit.148.a. If Leſſee for Life or Years ſurrenders Part, or if he commit a Pore. 
1 Rol. Abr. ture of Part by making a; Feoffment, or doing Waſte, there can be no 


3 Colour to conſtrue theſe Acts an Extinguiſhment of the whole Rent; but 


13 Co. 58. in theſe Caſes the Rent ſhall be apportioned, becauſe the Rent is a Re. 


Mor, pl. 255. tribution for the Land, and therefore muſt neceſſarily ceaſe according to 


the Proportion of the Land reſumed by the Leſſor; for it were abſurd, | 


that the Leſſor ſhould have both the Land and Retribution for it; but 
the Whole Rent is not extinguiſhed, becauſe from the Nature of the 


Contract the Rent is to be paid in Conſideration of the Enjoyment of 
the Land, and therefore the Tenant ſhall be obliged to pay the Rent in 


Proportion to the Land which he enjoys; ſo if the Leſſor grant the Re- 
verſion of Part to the Leſſee, the Rent ſhall be apportioned. | 


Co. Lit.148.k There ſeems to have been Variety of Opinions, whether the Leffor's 


Bro. Tit. Ex- Entring wrongfully into Part of the Lands demiſed. did not {ſuſpend the 
AUT whole Rent during ſuch tortious Entry, or whether the Rent ought not 


T e 4br,., to be apportioned ; and it is now ſettled, that ſuch tortious Entry ſuſ- 
938. pends the whole Rent; for if any Apportionment were allowed in ths 
4 C0. 52. Caſe, it would be in the Power of the Lord or Leſſor to reſume any | 


3 2 Part of the Land againſt his own Engagement and Contract, and ſo by 
297; taking that which lies moſt commodiouſly for the Tenant, render the 


Pollex. 142, Remainder-in- Effect uſeleſs, or put him to the Expence to reſtore hin- 


144: ; ſelf to ſuch. Part by Courſe of Law; and therefore to prevent theſe In- 
ee 7) conveniencies,. and that no Man might be incouraged to injure or diſturb 
his Tenant, whom he ought to protect and defend, it hath been refolved, 


that ſuch Diſſeiſin or tortious Entry ſuſpends the whole Rent, and that M 


the Tenant. or Leſſee is diſcharged from the Payment of any Part of it til 
he is reſtored to the whole Poſſeſſion. | 
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(3) Of tht Extingniſhment ok Coppholds. 


s to che Extinguiſmnent'of Copyholds, it is laid down as a general Lt. 81. 
Rulez chat any Ack of the Copyholdet's, which dehetes bis Inten- C19 Ela 2l. 
tion to hold no longer of his Lord, ahd amounts th a Determination of I e 
1 . f ; et ARC Jones; | een en, i. Coty old, 
his Will, is an Extinguiſhment of his Copyhold, ' © 1 Letter (K). 
As (a) if a Copy holder in Fee accepts a Leaſe for Years of the () ſame 3 
Land from the Lord, this determines his Copyhold Eſtate; or (c) if the ry Sane "9 
: 8 14 F a e e N . «. Us 
Lord leaſes the Copyhold to another, and the Copy holder accepts an Go. 11,101, 
Aſſignment from the Leſſre, his Copyhold is extinck. | „„ The 
| „ IODC eee e takes a Leaſe 
for Years of the Manor, that is only a Suſpenſion of his Copyhold during the Term. Cro. Jac. $4. 
Sv. 70. — But in other Books it is ſaid to be extinguiſhed, as in Co. Elis. 7. Moor 185, and in 
4 Co. 31. it is laid, that the Leſlec may in this Caſe regraut the Copyhold again w whom be pleales. 
(e) 2 Co. 17. 4 Leon. 170, 1 And. 191. Goulſ. 34. 1 Rol. Abr, 510. S. CG. „ | 


. 
*} 


So (d) if a Copyholder bargains and ſells his Copyhotd to the Leſſee (4) Hurt. 65 
for Years of the Manor, his Copyhold' is thereby extinguiſhed, or (e) if 1./90-41:5.C, 
| he joins with his Lord in a Feoffment of the Manor, his Copyhold is (e) Godb. 11. 
| thereby extinct ; for theſe are Acts which denote his Intention to hold. 
| no longer by Copy. „ | „ | 
ss if a Copyholder accepts to hold of his Lord, by Bill under the f Auf. 199. 
. Lord's Hand, this determines his Copyhold; fo if he accepts an Eſtate Larb 213. 
no W for Life by Parol, if Livery, this is an Extinguiſhment ; otherwiſe not; 
for without Livery nothing but an Eſtate at Will paſſes, which cannot? 


| merge or extinguiſh an E ate at Will. 3 5 | 
| If one ſeiſed of a Manor in IE of his Wife lets Lands by Inden- Cs. EM,. 459. 
| ture for Years; this doth not deſtroy the Cuſtom as to the Wife; for 
| (f) after the Death of her Husband ſhe may demiſe it again by Copy. () So if a 

; F : „„ Copyholder 
intermarries with the Feme Seignioreſs; this is no Extinguiſhment, but only a Suſpenſion. Fav. 66; 
Co. Copyholder 17 2. — So if the Copyholder hath the Manor in Þxecution. Co. Copyboſder 172. 


80 if a Copy hold is in the Hands of a Subject, who after becomes Pe 
| King, the Copyhold is extinct, for it is below the Majeſty of a King to 2 C, 
yt 125 Da as ; „ en. 
| perform ſuch ſervile Services; yet after his Deceaſe the next that hath Cr. Ejix, 252. 
Right ſhall be admitted, and the Tenure revived. . adjudged, & 
| ES | 5 | tide 2 Leon. 


208. 4 Co. 26. b. Cro. Elix. 103. 


ä 


0) Ok the Extinguiſhment of Common. 


[*  Commoner, who hath Common appurtenant, purchaſes Part of co. Lit 122. 
1 the Land in which he hath ſuch Common, this is an Extinguiſhment 4% 235. 

of the Common; but if ſuch Purchaſe had been made by one who had . 

Common appendant; this being of common Right muſt be apportioned ; 2 

ſo both Common appendant and appurtenant ſhall be apportioned by 

llienation of Part of the Land to which the Common is appendant or 


üppurtenant. 


A Releaſe of Common in one Acre is an Extinguiſhment of the whole But for this 
ommon. | | | e 4 Co. 37. 


(B) M ;;... 


ek in 


72 — 8 2 8 Co. 136. 

350. 4 Mod. 365. Carth. 342, & vide Tit. Common, Letter (E). And where there may be Re- 

Equity againſt an Extinguiſhment. 2 Vern, 250. | | 
(D) Dt 


| 
' 
| 
| 
| 


452 Ertinguiſhment. 


(o) Of the Extinguithment of Debts. 


13 H. 4. 1. IT ſeems to be agreed as a general Rule, that a Creditor's accepting a 
1 Rol. Abr. higher Security than he had before, is an Extinguiſhment of the firſt 


a Debe; as if a Creditor by ſimple Contract accepts an Obligation, th; 


extinguiſhes the ſimple Contract Debt. | | 

Yelo. 38. So if a Man accepts a Bond for a Legacy, he cannot after ſue for his 
Legacy in the Spiritual Court; for by the Deed the Legacy is extinct, WM - 
and it is become a meer Debt at Common Law. 0 | 
6 Co. 44. b. Ss if a Bond Creditor obtains Judgment on the Bond, or has Judy. 
ment acknowledged to him, he cannot afterwards bring an Action on the 
Bond; for the Debt is drowned in the Judgment, which is a Security of 
a higher Nature than the Bond, - „ 
2 Leon. 110. But theſe Caſes muſt be underſtood where the Debtor himſelf enters 
into theſe Securities, and therefore if a Stranger give Bond for a ſimple | 
Contract Debt due by. another, this does not extinguiſh the ſimple Con- 
tract Debt; but if upon making the Contract, a Stranger gives Bond for 
it, or being preſent, promiſes to give Bond for it, and after does fo, the 
Debt by ſimple Contract is extinguiſhed, the Obligation being made up- 


on, or purſuant to the Contract. 5 1 
But the Accepting a Security of an inferior Nature is by no Means 
Cyo. Fac. 579. N het + He „ 
1 Broernl. 29, an Extinguiſhment of the firſt Debt; as if a Bond be given in Satisfaction 
Cro. Fac.649, of a Judgment. 5 e W 
e Ul << 1 5 „„ 9 8 711 
Point adjudged, where it was pleaded, that an Annuity was granted, in Diſcharge of a Bond. 


Cro Eliz.304, Alſo the Accepting a Security of equal Degree is no Extinguiſhment of 
| hee 3 the firſt Debt; as where an Obligee has a ſecond Bond given to, him; for 
Tit. Rep. 58. one Deed cannot determine the Duty upon another. | — 
Cro. Car. 86, 17s | 217755 
6 Co 44. Alſo it is ſaid to have been adjudged, that if the Condition of an Ob- 
Bro the 21 in ligation be to pay 107. at a Day, which is not paid at the Day, bur at- 
alc cited in; a N | 1 
Huben Caſe. ter the Day the Obligee accepts a Statute Staple from the Obligor for the 
1 Rol. abr. ſame Debt, in full Satisfaction of the Obligation; yet this is not any Sa- 
470. tisfaction, for tho' the Statute be a Matter of Record and higher than 
Ons Fare Os the Obligation, yet the Obligation remains in Force, and the Obligee 
bath his Election to ſue the one or the other. = 
Cro. Eliz.g20. If an Infant becomes indebted for Neceſſaries, and the Party takes 
Bond of the Infant ; this ſhall not extinguiſh the ſimple Contract, for the } 
Bond has no Force. 27 1 5 | 
Hoh. 10. Debts are alſo ſaid to be extinguiſhed where a Creditor makes his 
i Pol. Abr. Debtor Executor; for in this Caſe he cannot ſue himſelf ; but where 
9 notwithſtanding ſuch Debts remain Aſſets, vide Tit. Executors aud Adni- 
niſtrators, Letter (A). „„ | Ts | 
So where the Obligor marries the Obligee, this is ſaid to be an Extin- 
guiſhment of the Debt, for by the Intermarriage they become one Per- 
ſon, and cannot ſue each other; but for this vide Tit. Baron and Feme 
Letter (E). | 55 


2 h = — Extoꝛtion. 


Extoꝛtion. 


Xtortion is ſaid by my Lord Coke to ſignify any Oppreſſion b 


more heinous than Robbery it ſelf; as alſo, that it is uſually at- l 


55 8. 
But in a ſtrict Senſe it is defined, the Taking of Money by any Offi- on 
cer, by Colour of his Office, either where none at all is due, or not ſo 
much is due, or where it is not yet due. | ©, 5 
By the Common Law, as alſo by the Statute of Heſtm. 1. cap. 26. it 2 Inp. 209. 
js declared and enacted to be Extortion, for any Sheriff or other Miniſter Co. Lit. 368 

of the King, whoſe Office any Ways concerns the Adminiſtration or Ex- 
ecution of Juſtice, or the common Good of the Subject, to take any Re- 
ward whatſoever, except what he received from the King. | 

And this Inſtitution hath been thought ſo conducive to the Good of (a) 43 E. 3. 
the Publick, that all (2) Preſcriptions whatſoever, which have been con- wy 1 
| trary to it, have been held to be void: As (Y) where the Clerk of the 22766. 


10 Co. 102. 


Market claimed certain Fees as due Time out of Mind, for the Examina- (6) Mer 523. 


tion of Weights and Meaſures; and this was adjudged to be void. 4 17 wn 

| | | | Ee = Inſt. 274. 

| W But the ſtated and known Fees allowed by the Courts of Juſtice to 21 H 5. 17. 
= 


their reſpective. Officers for their Labour and Trouble, are not reſtrained Co. Lie. 368. 


ſuch Fees may be legally demanded and inſiſted upon, without any Dan- 
ger of Extortion. | 


” And for this Reaſon it is held, that the Fee of 20 d. called the Bar- 21 H. J. 17. 
f- Fee, taken 'T'ime out of Mind by the Sheriff for every Priſoner-that is 2 Luft 176, 
ne, WW zcquitted, and the Fee of a Penny claimed by the Coroner from every 57% 1 1 6 
a- ie, when he came before the Juſtices in Eyre, are not within this Sta- zz, 
an ute; as alſo becavſe they are due of Courſe as Perquiſites, whether any 
nee bing be done by ſuch Sheriff or Coroner, or not. 3 
Alſo it ſeems that an Officer, who takes a Reward which is voluntarily 2 Irf. 210. 

kes eren to him, and which has been uſual in certain Caſes, for the more 3 f. 149, 
the Wilgent or expeditious Performance of his Duty, cannot be ſaid to be Lit 368. 

mary of Extortion ; for without ſuch a Præmium it would be impoſſible 
155 In many Caſes to have the Laws executed with Vigour and Succeſs. 
ere 


But it has been always held, that a Promiſe to pay an Officer Money "Dat the 
am- er the Doing of a Thing, which the Law will not ſuffer him to take any |, , Rep. 
ning for, is meerly void, however freely and voluntarily it may appear 


IN 313. 

xtin- o have been made. Noy 76. 

Per- | N | | "I | 1 1 fon. 65. 
Feme | | Cro. Eliz. 654. Moor 468. Cro. Fac. 103. 


This Offence of Extortion is puniſhable at Common Law by Fine and 2 Rol. Abr. 
Mpriſonment, and alſo by a Removal from the Office in the Execution * 999 = 
liercof it was committed ; and there is a farther additional Puniſhment : Inf. ena 
the Statute of Weſtin, 1. with Regard to the Perſons to which the Sta- 

© extends, by which it is enacted, © That no Sheriff nor other King's 

Officer ſhall take any Reward to do his Office, but ſhall be paid of 

ar which they take of the King, and that he, who ſo doth, ſhall 

eld twice as much, and ſhall be puniſhed at the King's Pleaſure.” 


Vol. II. 5 Z | If 


tion: | 


Co. Lit.568, b. 
10 Co. 102. a. 
Colour or Pretence of Right, and in this Reſpect it is ſaid to be 2 Hawk. P.C. 


tended with the aggravating Sin of Perjury. 2 8, 


Co. Lit. 368. 


by the Common Law, or by the ſaid Statute of Weſim. 1. and therefore 75 


* 
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 Extortion. Fairs and Markets. 


1 Sid. 91. If an Indictment of Extortion charges 7. S. with the Taking of go, 
The King and 38 Bailiff of an Hundred celore Officii, without (a) ſhewing for what he 


( That an took it; this is good, at leaſt after Verdict, for perhaps he might claim 


Information It generally, as being due to him as Bailiff, in which Caſe the TOY 
for Extor- could not be otherwiſe expreſſed, .* | 1 

tion muſt ſet 

forth the Time on which the Offence was Lotmnfrted. 4 hs 81, 105. — Thar the Court of King 
Bench will not quaſh an Inditment for Extortion or Oppreſſion, tho erroneous, but oblige the Parr 
to plead or demur to it. 5 Mod. 13. 1 15 


— 
— — 


3 FI ISA 


Fairs and Markets. 


(A) Of the Rigyt toa Faix or Märket: And berein, 


1. How : a Riz ght to a Fair or Market mL {t firſt commence, 


2, Of the 952598 — for a Diſtur ance in the Enjoy- | | 
ment of them. 


ol Df the Matter ir r yotving Faits ao wwe 
nd herein, 13 5 N 


1 In FE Place they aro to be held.. 
2. At what Time hey are to be held. 
3. How long to continue. 


(O Ot the Buty and Power of Owners of Faits and 

Markets in Chings incidem to them. | 
(D) Ot the Toll and other Duties which Owners ol 

F airs and Markets Are intitled to: And 1ercin, | 


1. Where ſach Tolls, Gr. ſhall be ſaid to be reaſonables ad} 
legally due. 


2. What Petfons are eempt from Payment thereof. 


(E) Dow far a Sale in a Fair oz Marker overt chantt 
"_ (2operty of a Thing ſold therein. 3 


and 


e d! 


Preſeription, which ſuppoſes ſuch a Grat. 


$. 


- — —b:ß — j ñ— 2 - 


ad 8 . 


( Ok the Right to a Fait o Parket: 


And herein, 


;. How fi Bight to a Fair 92 Market muſt fürſt commence, 


H E firſt Inſtitution of Fairs and Markets ſeems plainly to be 2 %. 220. 
floar the better Regulation of Trade and Commerce, and that 3 Mod: 123. 
Merchants and 1raders may be fürniſhed with fuch Conttno- 
dities as they Want at (4) a particular Mart, without that (a) Vide the 
Trouble and Loſs of Time, which muſt neceflarily attend travelling about 1 & 2 P. & 
from Place to Place; and therefore as this is a Matter of univerſal} Con- M. which 
cern to the Commonwealth; fo it hath always Leen held, that no Perſon ane che 


: Z | | 11 Reaſon of 

can claim a Fair or Market, unleſs it be by Grant from the King, or by te Decay 
os of Trade in 

Cities and 


Towns, to Perſons not ſelling their Gbbds in Fairs and Markets, and enaQs, that all Country Peo- 


ple ſhall ſell in ſome open Market, Cc. & vide 2 Leo. 89. 


And therefore if any Perſon ſets up any fuch Fair or Market, without 3 Med. 123. 


the King's Authority, a Quo IVarranto lies againſt him; and the Perſons 
who frequentſuoh Fair, Sc. may be puniſhed by Fine to the King. 


Alſo it ſeèms, that if the King grants a Patent for holding a Fair or; Lev. 222. 


Marketz witflout a Writ Al gaod damnum executed and returned, that 


the ſamE may be repealed by () Sire fucias; for tho' ſuch Fairs and Mar- 


| kets aft a Benefit to the Commonwealth; yer roo great a Number of (6), Or by 


| . Athte of Nu- 
them may become Nuſances to the Publick, as well as a Betriment to We Quod 
_ roſe whe have mor antient Grants, os  plbmithd rt. 


as well as 


by Fire facias, for which vide Dyer I 97, 276. 2 lyſt. 406. 


So where a Writ of Ad quod dammum is deceitfully executed, as where 3 Lev. 220, 
7. & intending to get a Patent for a Market Evety Tueſday in Chatham, re ha ig 
which is within a Mile and a Half of Rocheſter, in which there is a Mar- . ger, 


ket every Wedneſday and Friday, took out a Writ of Ad quod dammum, 2 Vent. 344 


which was executed the ſame Day it bore Teſte, and thirty Miles from S. C. 


Rocheſter, without Notice to the Mayor, Ec. of Rocheſter; and the Pa- 
tent obtained thereupon was repealed by Sczre facias. 


„Ob the Owner's Remedy fo2 a Bikuthatice in the En- 


jopment ok them. 


It ſcems clearly agreed, that if a Perſon hath a Right to a Fair or 22 H. 6. 14. b. 
Market, and another erects a Fair or Market ſo near his, that it becomes as Fg b. 
a Nuſance to his Fair, & c. that for this Detriment and Injury done 148. 3 
him, an Action on the Calc lies; for it is implied in the (c) King's Grant, (e) That 
that it ſhould be no Prejudice to another. ES Where a Pa- 

| tent is grant- 


eld to the Prejudice of the Subject, the King of Right is to permit him, upon his Petition, to uſe 


his Name for the Repcal of it in a Scire facias at the King's Suit, and to hinder Multiplicity of Ac- 
uony upon the Calſc. 2 Vent. 344. | | 3 


Alſo, altho? the new Market be held on a different Day, yet an Ac- 2 Saund. 172. 


tion on the Caſe lies; for this, by Foreſtalling the antient Market, may Tard and Ford. 


be a greater Injury to the Owner, than if held on the ſame Day with adjudged, 
nis. . OP 1 5 
If 


456 _ Fairs and Markets. 


* 


1111 am. 
** * 8 


If a Man hath a Fair or Market, and a Stranger diſturbs thoſe who 


: = Abr. are coming to buy or ſell there, by which he loſes his Toll, or receives 
I," 26, ſome (a) Prejudice in the Profits ariſing from his Fair, Oc. an Action on 
28. S. C. ei- the Caſe lies. | | " ee 
ed, and ad- . . 

mitte bo Law. (a) In Caſe the Plaintiff declared, that he was Lord of the Manor of, Gr. and 
had a Market, &c. and that all Butchers, Ec. ought to ſell in the High Street upon the Stalls of the 
Plaintiff, paying 1d. and that the Defendant was a Butcher, and ſold, Ger. in his own Houſe” occult; 


and the Defendant pleaded, that he was an Houſholder, and that Time out of Mind every Houſholder 


in, ©. had uſed to ſell, &c. in their own Houſes. 8 Co. 127. cited, and held no good Plea. 20 


— 


9 H. 6 45. So if upon a Sale in a Fair a Stranger diſturbs the Lord in raking the 
1 Hol, Ar. Toll, an Action upon the Caſe lies for this. by 


106. 5. C. . 
(B) Of the Manner of holding Fairs and 
| Markets : And herein, 
1, In what Place they are to be held, 
3 Mod. 123. HE King bs the ſole Judge where Fairs and Markets ought ws 


kept; and therefore it is ſaid, that if he grants a Market to be 

kept in ſuch a Place, which happens not to be convenient for the Coun- 

try, yet the Subjects can go to no other; and if they do, the Owner of 

the Soil where they meet is liable to an Action at the Suit of the Grantee 

of. tha; Mate-. „ 15535 

3 ted, 108. But if no Place be limited for keeping a Fair by the King's Grant, the 
EGSGSlrantees may keep it where they pleaſe, or rather where they can moſt 


conveniently; and if it be ſo limited, they may keep it in what Part of 


ſuch Place they will. | | 
« By the 13 E. 1. cap. 5 No Fairs or Markets ſhall be kept in Church 


2. At what Time they are to be held, 


« By the 27 H. 6. cap. 5. Fairs and Markets on the Principal Feaſts, 
« vis. Aſcenſiou- Day, Corpus Chriſti-Day, Whitſunday, Trinity-Sunday, 
c and all other Sundays, the Aſſumption of our Lady, All-Saints, and 
& Good-Friday, ſhall ceaſe from all ſhewing of Goods and Merchandizes, 
& neceſſary Victuals only excepted, upon Pain of Forfeiture of their 
ur %% © Goods ſhewed, () the four Sundays in Harveſt excepted ; and the 
() But vide 5 3 , | ed ; and 
the S:arure “ Fairs or Markets, which are granted to be holden on theſe Feſtivals, 
1 Car. I. cap. 1. C may be holden within three Days before or after. 
and 29 Car. 2. ; | | 
cap. 7. by which it is ena ted, that no Perſons whatſoever, above fourteen Years old, ſhall exereiſe 
any worldly Labour, Buſineſs, or Work of their ordinary Calling, on the Lord's Day (except Works 
of Neceſſity and Charity, and the Dreſſing and Selling of Meat in an Inn and Victualling-houſe, for 
thoſe who cannot otherwiſe be provided) on Pain of forfeiting five Shillings, and no Perſon ſhall pub— 
lickly cry or expoſe to Sale, any Goods whatſoever on this Day (except Milk, which may be old 
before Nine in the Morning and after Four in the Afternoon) on Pain of forfeiting the ſame, and 
31 @& 12 M. z. cap. 21. and 9 Ann. cap. 23. | 


CF 
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| (a) Piepowders, as incident thereunto, for that is for Advancement 


— 


Fairs and Markets. 357 


3. How long to continue. 


« By the 2 E. 3. cap. 15. it is eſtabliſhed, that it ſhall be commanded 
« to all the Sheriffs of England, and elſewhere, where Need ſhall re- 
« quire, to cry and publiſh, within Liberties and without, that all the 
« Lords which have Fairs, be it for yielding certain Ferm for the ſame to 
« the King, or otherwiſe, ſhall hold the ſame for the Time that they ought 
« to hold it, and no longer, that is to ſay, ſuch as have them by the King's 
« Charter granted them, for the Time limited by the {aid Charters; and 
« alſo they, that have them without Charter, for the Time that they ought 
« to hold them of Right; and that every Lord, at the Beginning of his 
« Fair, ſhall there do, cry and publiſh, how long the Fair ſhall endure, 
« to the Intent that Merchants ſhall not be at the ſame Fairs over the 
« Time fo publiſhed, upon Pain to be grievouſly puniſhed towards the 
« King, nor the ſaid Lords ſhall not hold them over the due Time, up- 
« on Pain to ſeiſe the Fairs into the King's Hands, there to remain till 
they have made a Fine to the King for the Offence, after it be duly 
« found, that the Lords held the ſame Fairs longer than they ought, or 
that the Merchants have continued above the Time ſo cryed and 


| « publiſhed.” 


And by the 5 E. 3. cap. 5. reciting, that by the above-mentioned Sta- 
tute 2 E. 3. called the Statute of Northampton, there is no certain Puniſh« 
ment ordained againſt the Merchants if they ſell after the Time, it is ac- 
corded, © That the ſaid Merchants, after the ſaid Time, ſhall cloſe their 
% Booths and Stalls, without putting any Manner of Ware or Merchan- 
« dize to ſell there; and if it be found that any Merchant from hence- 


forth ſell any Ware or Merchandize at the ſaid Fairs, after the ſaid 


« Time, ſuch Merchant ſhall forfeit to our Lord the King the double 


| « Value of that which is fold, and every Man that will ſue for our Lord 


« the King ſhall be received; and alſo have the fourth Part of that 
« which ſhall be loſt at his Suit.” | e 


2 
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| (C) Ok the Duty and Power of Owners ok 


Fairs and Markets in Things incident to 
Mn . 0 * 


* the King grants unto one a Fair or Market, he ſhall have, without 2 ff. 220. 


any Words to that Purpoſe, a Court of Record, called a Court of 8 
| 1 wh is as well 
and Expedition of Juſtice, and for the Supporting and Maintenance of incident to a 
the Pair or Market. t e LOT ESE re 13's BOY HT Fair as to a 


ff 1 1 925 Care hs ex 7500 | Market, but 
there may be a Court of Piepowders by Cuſtom, without a Fair or Market, as there may be a Mar- 


| ket without an Owner. 4 Inf. 272. — For the Juriſdiction of this Court, vide under Tit Courts, and 


their Turiſdifion. 


Owners and Governors of Fairs are to take Care that every Thing be 

{old according to juſt () Weight and Meaſure, who for that and other (3) That ac- 

Pu'poſes may appoint a Clerk of the Fair or Market, who is to mark cording to 
Vol. II. ; | e A and Magna Char- 

| | | | ee. ine 65 | 2 ta, cap. 25. 
there ſhall be but one weight and one Meaſure of Corn, Wine, Beer and Ale, and one Yard through- 
cat the whole Realm; but for the ſeveral Statutes regulating Weights and Meaſures, Wh 
| 14 E. 3 


| 


| 
| 
| 


2 1Iift. 220. or Market is counted a free Fair or Market. 


458 | Fairs and Markets. 


14 E. z. ind allow all ſuch Weights, and for his Duty herein can only take 


nn... 


Dis 
cab. 12. reaſonable and juſt (2) Fees. 
25 E. 3. 


10. 27 E. 3. cab. 10. 34 E 3. cap. 5. 13 Rich. 2. cap. 9. 8 H. 6. cap. 5. 7 H. 3. cap. 4. 11 H.). 
3 2 12 i N the Statute called 17 Car. 1. cap. 19. and 22 Car. 2. cap. S. and vide Dali. Fuſt, 
cab. 112. (a) For this vide 4 Iuſt. 274. Moor 523. 1 Salk. 327. | | 


1 Inft. 2220. Fairs and Markets are ſuch Franchiſes as may be forfeired as if the 


Finch 164. 


18 Owners of them hold them contrary to their Charter, as byzcontinuing 
3 Mod. 108. 


them a longer Time than the Charter admits, by Diſuſer, and by ex- 
torting Fees and Duties where none are due, or more than ar ejuſtly due. 


1 
00 


— — 


22 


(D) Ok Toll and other Duties which Own: 
ers of Fairs and Markets are intitled to. 
And herein, 1 


i. Where ſuch Tolls ſhall be ſaid to be reaſonable an 
legally due, 


2 Inſt. 222. (550 'F; O LL payable at a Fair or Market is a reaſonable Sum of Mo- 
65 i ney due to the Owner of the Fair or Market, upon Sale of 


general Things tollable within the Fair or Market, or for Stallage, Piccage, or 


* 


Word which the like. | 


comprehends - „ 8 „%%% Wi | 53 | | 
all Duties and Payments at a Fair or Market, and therefore a Grant to be diſcharged of Toll dif. 
charges a Man from Piccage and Stallage. Pal. 78. 2 Lutw. 1519. — Piccage is a Sum of Money 
paid for Leave to dig the Ground to erett a Stall. Palm. 77. — Stallage is a Sum of Money paid for 
Leave to erect a Stall, or to remove a Stall from one Part of the Fair to another. Palm. 77. — But 
for the different Kinds of Tolls, vide 2 Rol. Abr. 522. 1 Nad. 47, 231. 2 Mod. 143. 4 Mad. 318, 319. 
2 Show. 34, Sc. | | 5 1 


5 8 Toll is a Matter of private Benefit to the Owner of the Pair or Mar— 
2240 al ' ket, and not incident to them; therefore if the King grants a Fair or 
Wheelbouſe Market, and grants no Toll, the Patentee can have none, and ſuch Fair 


S. P. b34 3, z 7 0 

2 Lutw. 1336. S. P. reſolved, Fayeſl. 12 
e Br 2333147 = 

© Hl: ws Allo if the King, at the Time he grants a Fair or Market, grants a | 

2 Later 1336. Toll, and the fame is (c) outragious and exceſſive, the Grant of the Toll 


() Thar the is void, and the ſame becomes a free Fair or Market. 
Rea ſonable Sf r ee ex | 


127-4 14 CE) 74 4 e f | 
neſs of every Toll muſt be determined by the Diſcretion of the Judge. 2 Inſt. 222. 


FECL TB IEEE Left: TROY .:* SOLO TO TEIN 8 SSD | 
2 Inft. 221. But the, King, after he: has granted a Bair. or Market, may grant that 
the Patentee may have a reaſonable Toll; but this muſt be in Conſide- 
ration of ſome Benefit accruing from jt to thoſe who trade and merchan- 

die in ſuch Fair or Market. 8 1 
2 Inſ.221, No Toll ſhall be paid for any Thing brought to the Fair or Market, 
| before the {ame is ſold, unleſs it be by Cuſtom Time out of Mind, and 
upon ſuch Sale the Toll [is to be paict by the Buyer; and therefore my 
Lord Coke lays, that a Fair or Market by Preſcription is better than one 

, by:Grants; on, 18 „ J 511 10 rt „ „ on 

And by Weſtim. 1. cap. 31.“ Touching them that take outragious Toll 
I contrary to the commgn 7 7. of the Realm in Market-Towns, it 
is provided, that if any do ſo in the King's Town, which is ler in 
fy . WO AN, eile King d zen | per- 


8 4 


— 


Fairs and Markets. LR. 


« Fee-Farm, the King ſhall (4) ſeiſe into his own Hand the Franchiſe (a) This mutt 
« of the Market; and if it be another's Town, and the ſame be done by be intended 
« the Lord of the Town, the King ſhall do in like Manner; and if it were 
« be done by a Bailiff, or any mean Officer, without the Commandment 2 451 
« of his Lord, he ſhall reſtore to the Plaintiff as much more, for the 
« outragious Taking, as he had of him, if he had carried away his Toll, 
« and ſhall have forty. Days Impriſonment.” | | 

Bur where by Cuſtom a Toll is due upon the Sale of any Goods in a, %% ,. 
Fair or Market, and he who ought to pay it refuſes, an (/) Action on the 6 198. 
Caſe lies againſt him. | | (b) Bur vide 


| 3 | | Led. 400. 
where this Point is doubted, becauſe Toll is quaſe a Debt, for which Debt or an Junipſit lies. 


5 What Werſons are exempt from Payment of Toll. 


If the King, or any of his Progenitors have granted to any to be diſ- 2 Inf. 221. 
charged of Toll, either generally or ſpecially; this Grant is good to for the Writ 
diſcharge him of all Tolls to the King's own Fairs or Markets, and of e y quit of 
the Tolls, which together with any Fair or Market have been granted * 3 
after ſuch Grant of Diſcharge ; but cannot diſcharge 'Tolls formerly due e «ide : 
to Subjects either by Grant or Preſcription. herds 5 2 Show. 34. 

Alſo the King himſelf ſhall not pay Toll for any of his Goods; and if 2 Inſt. 221. 

oy be taken, it is puniſhable within the Statute /Yeſtm. 1. cap. 31. | 
50 Tenants in Antient Demeſne are free and quit from all Manner of 4 1. 269. 
f bons in Fairs and Markets, whether ſuch Tenants hold in Fee, for Life, 2 f. 221. 


Years, or at Wall. . | ED TO ; | 1 Reb Abr. 
But this Privilege does not extend to him who is a Merchant, and gets 5 
his Li . o b B » d ] " h h — 7 F. N. B. 228. 
o, Wis {iving by Buying and Selling, but is annexed to the Perſon in Re- 7. Tong 


y ſpect of the Land, and to thoſe Things which do grow, and are the Pro- Ci. Elia. 227. 
C3 duce of the Land, | | | | 2 Inſt. 221. 


uʒt | 5 5 | ES I Kol. Abr. 
9. . 321-2, — And how this Exemption mult be ſet forth in Pleading, vide 2 Lui. 1144. 
i- — | — — — ene mn — 
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ar 


) How far a Sale in a Fair o Market 
overt changes the Pzoperty of a Thing ſold 
therein. | : 4 rt | | (£754 1 2951 


POR the Incouragement of Trade, and to render Contracts in Fairs 4 H. 7. 3. 
and Markets ſecure, by the Common Law, every Sale made in a , 1. 


1 ; Oh ch | , 
00 5 — 72 Market overt transfers a compleat Property in che Thing 33 5 
| Od 0 % endee; 10 that however injurious ar illegal the Title of the () Thar the 
that vendor may be, yet the Vendee's is good againſtal Men. la is now 
ſide- 5 Th N Es, „%% TIONS IN Jerttled, that 
han- le in a Fair where no Tell is paid, is as effectual to charge the Eroperty as in any other. 2 It. 
%) That the City: of Landon is a Market overt every Day in the Week, except Sundays, ſo that 


vale on any of thoſe Days has the ſame Effect as if on a Fair or Market: Pay in apother, Place, 
ITT, SETS 7 : N 1 \ * | 


"lf 713.5 Fer 560. 8. P. 2 Brownl. 288. Gvdb. 131. 8 Co. 12. 4. S. Pi 1277 0 
and — — eee Dao ek f 0 
m but this general Rule, that a Sale in a Market changes the Pygperty, 
one Wilt be underſtood with the following Reſtrictions. 5 


10 Thag this Sale in a Market oyert ſhall not: bind the. King, altho' it 2 Inf. 713. 
Tol, inder a alliathers, as Infants, Femes Covert, Nou Campos, beyond Sea, Or 


ns, 1 Frion, and whether they were poſſeſſed of them in their own, Right, 
- 7 as Executars or Adminiſtrators. * I ie $511 40918011 bas. 
e- EE. 


2, That 


N 
4 


Caſe of Mar- 


; 2 And. 1 [| Js 


40 FJairs and Markets, 


5 Co. 83. 2, That tho' all Fairs and Markets are overt, yet the Sale muſt be in 
Biſhop of ſome open Place, as in a Shop, and not in a Warehouſe or other pri- 
Morceſters Fate Part of the Houſe, ſo that People who go along may ſee what is a. 


LO 244. doing; and therefore if the Shop-door or Windows be ſo ſhut, that the 


S. C. and S. P. Goods cannot be ſeen, this alters no Property. 


60. 
85 C. 18 S. P. Pojh. 84. S. C. and S. P. Cro. Eliz. 454. S. P. 8 Co. 127. S. P. 


3. The Things bought muſt be of the Nature and Quality of thoſe 
5 Co. 83. which the Buyer deals in; and therefore if Plate, c. are bought in (a) a | 
ker overt de- Scrivener's Shop in London, this alters no Property, and the true Owner | 


termined at may maintain Trover for them. 

Id Bat- | | | 5 
25 by Popham, Egerton, Anderſon, Brian, and others, Pepb. 84. S. C. and S. P. Cro. Eliz. 454. S. C. and | 
S. P. by the Name of the Biſhop of Worceſter's Caſe, 1 And. 344. 8. C. and S. P. Mer 560. S. C. and 
8. P. and there ſaid that the Law is the ſame, if Horſes are ſold in Cheapſide, or Shop Goods in Smith. | 
Feld. Cro. Fac. 68, 69. Taylor and Chamber S. P. adjudged. (a) And by the 1 Fac. 1. cap. 21. it is enated, 
That no dale, Exchange, Pawn, or Mortgage of any Jewel, Plate, Apparel, Houſhold-ſtuff, or o. 
ther Goods, of what Kind, Nature, or Quality ſoever the ſame ſhall be of, and that ſhall be wrong. | 
fully or unjuſtly purloined, taken, robbed or ſtolen from any Perſon or Perſons, or Bodies Politick, 
and which at any Time hereaficr ſpall be ſold, urrered, delivered, exchanged, pawned, or done | 
away within the Ciry of London, or Liberties thereof, or within the City of Weſtminſter in the County 
of Middleſex, or within Sontbævark in the County of Surrey, or within two Miles of the ſaid City of } 
London, to any Broker or Brokers or Pawn-takers, by any Ways or Means whatſoever, direQly or | 
indirefly, ſhall work or make any Change or Alteration of the e e or Intereſt of and fron | 
any Perſon and Perſons, or Body Polinck, from whom the ſame Jewels, Plate, Apparel, Houthold- } 
ſtulf or Goods, were or ſhall be wrongfully purloined, taken, robbed or ſtolen. | 


> Inf. 713 4. The Goods muſt be ſold, and a valuable Conſideration actually paid | 
for them. LED e „ 
2 Inſt. 713. F. If the Buyer knows at the Time of the Sale that the Owner hath 
not the abſolute Property; this will not bar the right Owner. | 


and 3 Co. 
78. b. S. P. | 8 DS | 5 e | 
> Inſt. 713. 6. The Sale muſt be without Covin, or any Combination between the 


2 5 305 Buyer and Seller, to defraud the true Owner. ; 
an 0+ h | | 
Re 7. If a Sale be made of Goods by a Stranger in a Marker overt 
1 whereby the Right of A. is bound; yet if the Seller acquireth the Goods] 
| again, A. may take them again, becauſe he was the Wrong-doer, and hel 
| ſhall not take Advantage of his own Wrong. | | | 
2 Inſt. 713. 8. There muſt be a Sale and Contract, and therefore a Sale to a Mal 
| of his own Goods in Market overt bindeth not; and likewiſe a Sale in 
Market overt by an Infant of ſuch Tenderneſs of Age, as it may appe 
to the Buyer that he is within Age, or by a Feme Covert, if the Buy 
know her to be a Feme Covert, unleſs for ſuch Things as ſhe uſuallf 
trades for, or by the Conſent of her Husband, bindeth not. 
2 Iyſt. 715, 9. The Contract muſt be originally and wholly made in the Mark 
714+ overt, and not to have the Inception out of the Market, and he Conſums 
mation in the Market. - e 
2 Int. 714. 10. The Sale muſt not be in the Night, but between 8 "ng and 
Sun-ſet; but a Sale made in the Night is good to bind the Par. ies, bul 
not a Stranger. 1 
ES Here alſo'we muſt 'obſerve, that at Common Law there was no Rt 
R 0008 ſtitutian'of Goods ſtolen on any Proſecution whatſoever, except on i 
1 (b) Appeal of Larceny; but to remedy this Inconveniency, and to l 
2 P. C. courage the Proſecuting of Felons, Sac 
75 | | | 


a * ; 


Hale P. C. 212. Latth 144. (0) For this vide 2 Hawk, P. C. $70, 91, Ee be Blog 


By the 21 U 8. cap. 11. it is enacted, © That if any. Felon or Fel 
* do rob, or take away any Money, Goods or Chartels from any of f 
“King's Subjects, from their Perſons, or otherwiſe within this Real 
“and thereof the ſaid Felon or Felons be indicted, and after arraign 


La, 
< 


Fairs and Markets, 


« of the ſaid Felony, and found guilty thereof, or otherwiſe attainted 
« by Reaſon of Evidence given by the Party fo robbed, or Owner of 
« the ſaid Money, Goods or Chattels, or by any other by their Pro- 
« curement, that then the Party ſo robbed, or Owner, ſhall be reſtored 
& to his ſaid Money, Goods and Chattels, and that as well the Juſtices 
« of Gaol-delivery, as other Juſtices before whom any ſuch Felon ſhall 
« be found Guilty, or otherwiſe attainted by Reaſon of Evidence given 
« by the Party ſo robbed, or Owner, or by any other by their Procure- 
« ment, have Power by the ſaid Act to award from Time to Time Writs 
« of Reſtitution for the ſaid Money, Goods and Chattels, in like Man- 
« ner as tho any ſuch Felon or Felons were attainted at the Suit of the 
« Party in Appeal.? _ 15 179 5 UT EY e 
Since this Statute it has been the Practice to reſtore the Goods ſtoln, Xehnge 33, 
upon the Conviction of the Offender, to the Proſecutor of the Indict- 45. 3 
ment, notwithſtanding any Sale of them in a Market overt; but he can 2 If. 714. 
be reſtored to no Goods but thoſe mentioned in the Indictment. 
As to the Changing the Property of Horſes by a Sale in a Fair or 
Market overt, the ſame is provided againſt by the 2 E9 3 P. & M. cap. 7. 
and 31 Elig. | | 
But more eſpecially by the 31 Eliz. cap. 12. by which it is enacted, 
“That no Perſon ſhall, in any Fair or Market, fell, give, exchange, 
« or put away any Horſe, Mare, Gelding, Colt or Filly, unleſs the 
« Toll-taker there, or (where no Toll is paid) the Book-keeper, Bai- 
WW <« lf, or the Chief Officer of the ſame Fair or Market, ſhall and will take 
"aid WW © upon him perfect Knowledge of the Perſon that ſo ſhall fell, or offer to 
( ſell, give, or exchange any Horſe, Ec. and of his true Chriſtian Name, 
nath „ Surname, and Place of Dwelling or Reſiancy, and ſhall enter all the 
( ſame his Knowledge in a Book there kept for Sale of Horſes, or elſe 
W © that he ſo ſelling or offering to ſell, give, exchange, or put away any 
the W © Horſe, Oc. ſhall bring unto the Toll-taker, or other Officer aforeſaid, 
WM < of the ſame Fair or Market, one' ſufficient and credible Perſon, that 
« can, ſhall, or will teſtify and declare unto, and before ſuch Toll-taker, 
« Book-keeper, or other Officer, that he knoweth the Party that ſo 
« {clleth, giveth, exchangeth, or putteth away ſuch Horſe, &c. 
« and his true Name, Surname, Myſtery and Dwelling-place, and 
© there enter, or cauſe to entred in the Book of the ſaid Toll-taker or 
&« Officer, as well the true Chriſtian Name, Surname, Myſtery, and 
“ Place of Dwelling or Reſiancy of him that ſo ſelleth, giveth, ex- 


wert, 
30068 
nd hg! 


\ Man 
ale in 


appeal © changeth, or putteth away ſuch Horſe, Oc. as of (a), him that ſo (a) For this 
Buyer © ſhall teſtify or avouch his Knowledge of the ſame Perſon, and ſhall mo Palm. 
uſua ao cauſe to be entred the very true Price or Value that he ſhall have , 5, « 163. 


& for the ſame Horſe, Ec. and that no Perſon ſhall rake upon him to a- 
* vouch, teſtify or declare, that he knoweth the Party that ſo ſhall offer 
* to ſell, give, exchange, or put away ſuch Horſe, c. unleſs he do in- 
* deed truly know the ſame Party, and ſhall truly declare to the Toll- 
+ tzker, or other Officer, as well the Chriſtian Name, Surname, My- 
„ ſtery, and Place of Dwelling and Reſiancy of himſelf, as of him, of, 
* and for whom he maketh ſuch Teſtimony and Avouchment, and that 
« no Toll-raker, or other Perſon keeping any Book of Entry of any 
“ Sale, Gift, Exchange, or putting away of any Horſe, Cc. unleſs he 
* knoweth the Party. that ſo ſelleth, giveth, exchangeth, or putteth 

* away any ſuch Horſe, Cc. and his true Chriſtian Name, Surname, 

5 \lyitery, and Place of his Dwelling or Reſiancy, or the Party that ſhall 
* and will teſtify and avouch his Knowledge of the ſame Perſon fo ſelling, 

* &c. any ſuch Horſe, Ec. and his true Chriſtian Name, Gc. and ſhall 
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WT * make a perfect Entry into the ſaid Book, of ſuch his Knowledge of the 
ay © | * Perſon, and of the Name, c. and alſo the true Price or Value, that ſhall 
gs * be Fora fide taken or had for any ſuch Horſe, Ec. ſo ſold, given, Ec. ſo 
art 
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« far as he can underſtand the ſame; and then give to the Party ſo buy. 
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ing, &c. ſuch Horſe, Ec. requiring, and paying two Pence for the 
ſame, a true and perfect Note in Writing, of all the full Contents of 
the tame, ſubſcribed with his Hand, on Pain that every Perſon, that 
ſo ſhall ſell, Ec. any Horſe, Ec. without being known to the Toll. 
taker, or other Officer, or without bringing ſuch a Voucher or Wit. 
neſs, cauſing the ſame to be entred as aforeſaid, and every 'Toll-taker 
Book-keeper, or other Officer of Fair or Market offending in the Pre. 
miſſes, contrary to the true Meaning aforeſaid, ſhall forteit for every 


ſach Default, the Sum of 5 J. but alſo that every Sale, Gift, Sc. gf | 
any Horſe, Ec. not uſed in all Points according to the true Meanine 
aforeſaid, ſhall be void, the one Half of all which Forfeiture to be 
to the Queen's Majeſty, her Heirs and Succeflors, and the other Half | 


to him or them that will ſue for the ſame. 


And by Sect. 4. it is enacted, © That if any Horſe, c. ſhall be ftv. | 


len, and afterwards ſhall be ſold in open Fair or Market, and the 
ſame ſhall be uſed in all Points and Circumſtances as aforefaid, that 
yet nevertheleſs the Sale of any ſuch Horſe, Ec. within ſix Months 
next after the Felony done, ſhall not take away the Property of the 


Owner from whom the ſame was ſtolen, ſo as Claim be made within | 


ſix Months by the Party from whom the ſame was ſtolen, or by his 
Executors or Adminiſtrators, or by any other by any of their Ap. 
pointment, at, or in the Town or Pariſh, where t 

ſhall be found before the Mayor, or other Head Officer of the ſame 


Town or Pariſh, if the ſame Horſe, Ec. happen to be found in any |} 
Town Corporate or Market-Town, or elſe before any Juſtice of | 


Peace of that County near to the Place where ſuch Horſe, Oc. ſhall 


be found, if it be out of a Town Corporate or Market-Town, and 
ſo as Proof be made within forty Days then next enſuing, by Tio | 
ſufficient Witneſſes to be produced and depoſed before ſuch Head 
Officer or Juſtice, (who by Virtue of this Act ſhall have Authority to | 
miniſter an Oath in that Behalf) that the Property of the ſame Horſe, | 


Oc. ſo claimed, was in the Party, by, or from whom ſuch Claim is 


made, and was ſtolen from him within ſix Months next before ſuch | 


Claim, or any ſuch Horſe, Ec. but that the Party, from whom the 


ſaid Horſe, Ec. was ſtolen, his Executors or Adminiſtrators, ſhall and 
may at all Times after, notwithſtanding any ſuch Sale or Sales in any | 
Fair or Market thereof made, have Property and Power to have, | 
take again, and enjoy the ſaid Horſe, &c. upon Payment or Readi- 
neſs, or Offer to pay the Party, that ſhall have the Poſſeſſion and In- 


tereſt of the ſame Horſe, Ec. if he will receive and accept it, ſo much 


Money as the ſame Party ſhall depoſe and ſwear before ſuch Head 
Officer or Juſtice of Peace, (who by Virtue of this Act ſhall have Au- 


thority to miniſter, and give an Oath in that Behalf) that be paid for 
the ſame loua fide, without Fraud or Colluſion.“ 


3 Jets. 


e ſame Horſe, 6; | 


Fets. 


EES are certain Perquiſites allowed to Officers who have to do 

with the Adminiſtration of Juſtice, as Recompence for their 
Labour and Trouble; and theſe are either aſcertained by Acts 
of Parliament, or eſtabliſhed by ancient Uſage, which gives them 
an equal Sanction with an Act of Parliament. 

of theſe there are ſeveral Kinds; but we ſhall only conſider thoſe 
about which there have been moſt Controverſy in our Books, under the 
following Heads. 1 


(A) Jn what Caſes a Fee ſhall be ſaid to be due. 
(5) How much ſhall be ſaid to be due. 
(C) At what Time it ſhall be ſ1d to be due. 
(D) Jn what Court Fees are to be recovered. 


* ä ts, — he _ * th. —_— _ WY 
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Y 4) Jn what Caſes a Fee ſhall be ſaid fo 
5 %%% 


| A? Common Law no Officer, whoſe Office related to the Admini- co. Lit. 368. 
ſtration of Juſtice, could take any Reward for doing his Duty, 2 It. 176, 
but what he was to receive from the King. „ 208-9. 
And this Fundamental Maxim of the Common is confirmed by eſt. 
1. cap. 26. which enacts, © That no Sheriff, nor other (a) King's Offi- (a) That this | 
* cer, ſhall take any Reward to do his Office, but ſhall be paid of that e 
* which they take of the King; and that he who ſo doth ſhall yield ones 


Eſcheators 
* twice as much, and ſhall be puniſhed at the King's Pleaſure.” Coroners, 


| 8 | 1 18 IX Bailiffs | 
Gaolers, the King's Clerk of the Market, Aulneger, and other Inferior Miniſters and Officers of the 
king, whoſe Offices do any way concern the Adminiſtration or Execution of Juſtice. 2 Inſt. 209. 
and according to my Lord Coke, by ſome Opinions, it extends to the King's Heralds, for they are 
dle King's Miniſters, and were long before this AQ. 2 Inft. 209. 


And ſo much hath this Law been thought to conduce to the Honour 4 I#ft. 274. 
of the King and Welfare of the Subject, that all Preſcriptions what- Ry 523. 
loerer, which have been contrary to it, have been holden void; as : _ 
where by Preſcription the Clerk of the Market claimed certain Fees 226. 
tor the View and Examination of all W eights and Meaſures, and it was 
eld meerly void. | = 85 Hap 2 | = 

But it hath been holden, that the Fee of 20 d. commonly called the 21 M. 7. 11. 
Bar-Fee, which hath been taken, Time out of Mind, by the Sheriff, of 2 Inſt. hg 
fiery Priſoner who is acquitted ; and alſo the Fee of one Penny, which 3 — 
vas claimed by the Coroner of every Viſne, when he came before the 
Inices in Eyre, are not within the Meaning of the Statute, becauſe 
"Cy are not demanded of the Sheriff or Coroner for doing any thing, 

: relating 


2 8 ——_—_— * 1 3 — — 
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464 Fees, 
relating to their Offices, but claimed as Perquiſites of Right belonging 
to them. 
2 Io. 533: Alſo it is holden by my Lord Coke, that within the Words of the 
Statute 34 E. 1. which are Nullum tellaginm vel auxilium, per nos vcl 
per baredes nifiros, in reguo noſtro, ponatur ſea levetur fine voluntate & 
aſſenſu Archiepiſcoporunt, Epiſcoporuim, Comitun, Baronun, Militum, Bur- 
genſium & aliorum Liberorim com. de regio nofire, no new Offices can be 
erected with new Fees, or old Offices with new Fees; for that is a Tal. 
lage upon the Subject, which cannot be done without Common Aſſent 
by Act of Parliament. „%%% i ns 
% Aber Ses. (a) But yet it is holden, that an Office erected for the Publick 
HEN Good, tho' no Fee is annexed to it, is a good Office; and (5) that the 
ret Party, for the Labour and Pains which he takes in executing of it, may 
(% Hard. 351. maintain a (c) Quantum meruit, if not as a Fee, yet as a competent Re- 


Veale and compence for his Trouble. 

Priour ad- =. TIO | A 
judged. (c) Where A. was libelled againſt in the Ecclefiaſtical Court for Fees, and upon Motion 
a Prohibition' was granted; for no Court has a Power to eſtabliſh Fees ; the Judge of che Court ma 
think them reaſonable, but that is not binding; but if in a Quantum meruit a Jury think them 


U 


reaſonable, then they become eſtabliſhed Fees, 1 Salk. 333. Giffard's Cale. 


LI 
4 


2 Inft. 210. All Fees allowed. by Acts of Parliament become eſtabliſhed Fees, and 
the {ſeveral Officers intitled to them may maintain Actions of Debt 
for them. | DS. 3 | 
21 H. J. 1. Aifo ſuch Fees as have been allowed by the Courts of Juſtice to their 
Co. Lit. 365. Officers, as a Recompence for their Labour and Attendance, are eſta- 
(4) Preced. bliſhed Fees; and the Parties (d) can't be deprived of them without an 
Chan. 551. Act of Parliament. e : 
Hob. 175- d ẽßdn Where a Fee is due by Cuſtom, ſuch Cuſtom, like all others, muſt be 
* reaſonable; and therefore where a Parſon libelled in the Spiritual Court 
5. C. ad- for a Burying-Fee due to him for every one who died in his Pariſh, tho' } 
judged. buried in another; and the Court held this unreaſonable, and a Prohi- 
bition was granted, _ 5 JFF 
1 Salk. 332. So where a French Proteſtant had his Child Baptized at the French 
. ee cy Church in the Savoy, and the Vicar of St. Martins, in which Pariſh it is, 
L ancaſtes, together with the Clerk, libelled againſt him for a Fee of 2 5. 6 d. due 
.  * » to him, and 15. for the Clerk; and a Prohibition was granted; and in 
i 5 this Caſe it was held by Holt, that no Fee could be due but by Cuſtom, 
and that a Cuſtom for any Perſon to take a Fee for Chriſtening a 
Child when he does not Chriſten him, is not good; and that the Vicar, | 
it he had a Right to Chriſten, ſhould have libelled for that Right. 


as * 


3 Gu | ion | | — th 


ch) How much ſhall be ſaid to be due. 


| 10 Co. 102. . IF ERE we muſt obſerve in general, that it is Extortion for an} 
i Co. Lit. 368. 1 1 Officer to take more for executing his Office, than is allowed b. 
| | | Act of Parliament, or is the known and ſettled Fee in ſuch Caſe. 

{ 25 Aut in this Place we ſhall only take Notice of the Fecs of Sherifs | 
N | | for Executions, about which there ſeems to have been the moſt Conti? 
| | verſies in our Books. | | 

[ 3 Ce) In the And for this Purpoſe we ſhall recite the (2) 28 Eliz. cap. 4. by wich 
1 Printed . cc . Ty 12 
races this Ad it is enacted, “ Thar it ſhall not be lawful to or for any Sheriff, Unc 
is called 29 Sheriff, Bailiff of Franchiſes, or Liberties, nor for any of their, 0 
' | We. but by © either of their Officers, Minitters, Scrvants, Bailiffs or Deputies, 10 
| the Parlia- | : 7 | | 

| ment Roll it is the 28th, and ſo ought to be recited, 1 Salk, 531. Skin, 363. 
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„ tr any of them, by Reaſon or Colour of their, or either of their 
„ Office or Offices, to have, receive or take-of any Perſon or Perſons 
« whatſoever; directly or indirectly, for the ſerving and executing of 
« aud Extent or Execution upon the Body, Lands, Goods or Chattels 
« of any Perſon or Peri6ns whatſoever, more or other Conſideration 
or Recompence than in this preſent Act is and ſhall be limited and 
05 appointed, which ſhall be lawful to be had, received and taken; that 
« is to ſay; twelve Pence of and for every twenty Shillings, where the 
sum exceedeth not one Hundred Pounds; and fix: Pence of and for 
« excry twenty Shillings, being over and above the ſaid Sum of 100 /. 
« that he or they ſhall fo levy or extend, and deliver in Execution, or 
W « take the Body in Execution for; by Virtue and Force of any ſuch 
' MW «< {tent or Execution whatſoever, upon Pain and Penalty, that all and 
W « cry Sheriff, Under-Sheriff, Bailiff of Franchiſes and Liberties, their 
« and every of their Miniſters, Servants, Officers, Bailiffs or Deputies, 
which at any Time ſhall directly or indirectly do the contrary, ſhall 
© joſe. and forfeit, to the Party gricved, his treble Damages; and ſhall 
« orfeit the Sum of 401. for every Time that he, they or any of them 
« ſhall do the contrary ; the one Moiety thereof to be to our Sovereign | 
« Lady the Queen, her Heirs and Succeſſors; and the other Moicty 
thereof to the Party or Parties that will ſue for the ſame by ary 
« Plaint, Act ion, Suit, Bill or Information, wherein no Eſſoin, Wager 
« of Law, or Protection ſhall be allowed. ” 
Provided always, that this Act, or any Thing therein contained, 
& ſhall not extend to any Fees to be taken or had for any Execution 
„ within any City or Town Corporate. T7 | | 
in the Conſtruction of this Statute the following Points have bcen 
holden. | Dus 5 
1. That tho' the Words of the Statute are, that it ſhall not be lawful Ih- 853. 
| for the Sheriff to take any more, or greater Fee, than by the Act is 51. 1166. 
limited, 69. that herein by Implication ar leaſt, if not by expreſs Words, Tobey and 
a Right is given the Sheriff to demand thoſe Fees mentioned in the Sta— wes Dug 


* 


k 


; | judged, 
tute; and conſequently that he may, as in all Caſes where a Statute 3 19. 
creates a Debt or Duty, (a) maintain an Action of Debt for them. Poph. 175. 


[1 Salk. 331. S. P. admitted, & vide Cro. Elig. 335. (a) Bur he can't take a Bond for his Fees, tho“ 
he takes it for no more than the Statute allows, and bring Debt on that. Winch 51, 52. Cro. Face 103. 
C12 Car. 286. | | | OR | 


2. It hath been adjudged, that the Sheriff ſtall have a Shilling per Pb. 173. 
Pound for the firſt Hundred, and fix Pence per Pound for every other Yen ver. 
Pound exceeding a Hundred; and not fix Pence for every Pound where 1 

8 | 5 1 | Hill. 1 Car.1. 
— de whole Debt happens to exceed a Hundred Pound; for by this Con- Lamb 17,18, 

ſtruction the Sheriff would have Jeſs where the Debt was 199 J. than if 52. 

it were but 100 J. and the Intention of the Statute was to allow Sheriffs Pan. 399, 
ach reaſonable Fees, as would incourage them to diſcharge this Branch 2 165. 
0 their Duty, ſo much favoured by the Law, with Vigour and Succeſs; Ney 75. S. C. 
ho before were backward and intimidated, by Reaſon of the Dangers adjudged by 
they run from Eſcapes, Cc. from engaging herein; and therefore ir has bree Judges 
pee held the moſt reaſonable Conſtruction to allow them their Fees - hated 
1 Proportion to ſuch Danger. | : 


Jr An) 
wed dy 


gherif 5 


A ü ; | 95 : 286- 7 
0 : i ä | a 1 
one Leer and Bromley, S. P. adjudg2d. Trin 8 Cor. 1. 1 Fon. $07. S. C. adjudged and affirmed on a Writ 
ä FE Error. 1 Salk. 331. S. P. admitted to be Law, & vide Cro. Eliz. 2634. | 
Which 6 N | | 
os . It hath been reſolved, on the Proviſo of the {aid Statute, that it ſhall Toth 17,18, 
heir, ; pt extend to any Fees to be taken for any Execution within any City Past — 2 
ies, "Wl Vol. II. 6::C | or hung 399» 
| | ui. Sheriff 527. conf. Cro. Elig. 263.4. C vide 5 or. 97, Where an Action of Debt was brought by 
ce fol e halitt ot the Palace Court of the Biſhnp of Ro hoſter for Fees, upon Execution of a Judgment 1n 


Court, purſuant to this Statute; and after Verdict for the Plainritf che judgment was ſtaid, 
| altho' 
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„ 


altho' it was or Town Corporate; that this muſt be intended of Executions on Judg. 
objected, that ments given in thofe Courts; and that therefore where a Sheriff exc. 


N cutes Judgment given in Weft minfter- Hail in a City or Town Cor. 


ture could porate, he is as much intitle to his Fees, purſuant to this Statute, a 
not extend if the Execution had been done in any Part of the County at large; for 
2 being herein the Sheriff runs as great a Riſque, and his Trouble is as great; 
City or but where both the Judgment and Execution are within a limited Jy. 
Town Cor- riſdiction, it can't be preſumed to be attended with equal Difficulty , 
pPorate, and therefore the Proviſo in the Statute excludes them. 

where the | 5 | | 535 955 
Exccution was made, nor was it within the Reaſon thereof, becauſe the Biſhop's- Juriſdiction Pi 
large as his Dioceſe ; and the Reaſon of the Proviſo, that no Execution Fees ſhould be taken in 
Cities and Town Corporate, is from the Narrowneſs of thoſe Juriſdictions, whiclr-renders Executions 
in them more eaſy and leſs dangerous. 1 Salk. 331. Brochrve and Lochs 8. C. but no judgment. 


Latch 19,5% 4. It hath been reſolved, that the Bailiff of (a) a Liberty, who exe. 
E —_— „ cutes a Judgment given in Veſtminſter-Hall, is intitled to the Pees, | 
Dali. Sheriff within the Words and Meaning of the Statute ; and not the Sheriff of 
526. 8. P. the County, who directs his Precept to him. 2894 
And there | | | | V 
ſaid, that the conſtant Practices was ſo, and Ney 27. Cooper and Iles, S. P. adjudged, for he ſhall an- 
ſwer for the Eſcape, Sc. and therefore ought to have the Fees, (a) So if the Execution of Judy. - 
ment in Meſtminſter be in a City, which is a County of it ſelf, the Sheriff there ſhall have his full 
Fees, for he is tne proper Officer to the Courts above. Latch 19. Palm. 491. Dalt. 527. Cro. Eliz.263 4 


Winch 50, 51- F. It ſeems agreed, that if a Sheriff makes an Fxtent, and before the | 
| N Literate à new Sheriff is choſen, the new Sheriff ſhall have the Fees 
128. appvinted by the Statute. | | | 4 
1 Salk. 331. 6. It hath been reſolved, that the Statute does not extend to Rea 
Teac aud Executions, ſuch as FHabere Fucias Seiſiudi, or Poſſeſſionem, but only to | 
I Executions in Perſonal Actions; alſo it is ſaid, that the Statute does not 
extend to Executions upon Statutes Merchant, Recognizances, c. and 
that the Act is to be underſtood of Caſes where the Judgment Reddit:; 
in Invitum, and not by the voluntary Confeſſion of the Party, but O 
Helly 522 J. That for executing a Capias Utlagatum, or for a Warrant to exe. 
2 Lrownl.-283. cute it, or for a Return of it, no Fee is due to the Sheriff, becauſe this 
Ip is at the Suit of the King. — N 5 
1 Saſk. 331. 8. It ſeems to have been reſolved, that upon a Capias ad Satisfac- 
(a) But that eu, the Sheriff ſhall have his Fees for the (a) whole Debt; alfo (0) 
citing an if one in Execution dies, and a Freri Facias ifſues againſt his Goods, the | 
Elegit, Sheriff ſhall have his Fees upon executing the Heri Facias; for his Trou 


where per- ble was as great as at firſt. 
ha ps the | . Os | 
Land is not worth 4o s. it is unreaſonable that the Sheriff ſhould have 64. for every Pound of the 

Debt. Cro. Fac. 103. per Curiam, & wide 1 Salk. 331. where by Treby Chief Juſtice, in ſuch Caſe he 
ſhall have Fees according to the Sum levied, and not according to the Debt recovered, —— But this | 
3s denied by Povel, becauſe the Party might detain the Land till he was ſatisfied the entire Debt; 


and the Plaintift is by having made his Election barred of all other Exccutions. (b) Vide Skin. 363. 


(C) At what Time tt ſhall be ſaid to be dit. 


Te. Lit. 368. HER E alſo we muſt obſerve, that it is Extortion for any Ofc 
16 Co. 102. 4. take his Fee before it is due; and therefore (a) where an Unc” 
(a) 1 Suk. Sheriff refuſed to execute a Capias ad Satisfac iendum till he had his FRY 
— the Court held that the Plaintiff: might bring an Action againſt him e 


x no; 


ins. 
dye | 
full 

4 


the 


es | 


Nea! 
' to i 
not } 
and 
dit; 
). 
exe- 
this 


Haci⸗ 
0 (b) 
S, the 
Trou- 


| of the 
Caſe he 
But this } 
e Debt; 
n. 363. 


. duc, 


0 fficer 0 
his Pecs 
t him [0 

no! 


to him for the Priſoner's Diet ; for that a Gaoler is compellable to find 


—_—__—___C_ 
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ot doing bis Duty, or might pay him his Fees, and then indict him (a) So where 
for (a) Extortion. ; on a Motion 

33 8 | | | that an Un- 
der Sheriti might attend for refuſing to execute a Feri Facias till his. Shilling Pence was paid, the 
n would not grant the Rule, bur ſaid it was Extortion, for which he might be indided. 
1 9.138» 331. | 285 . 


— @___ 


it an Habeas Corpus ad Subjiciendum be directed to a Gaoler, he muſt 1 Keb. 272. 
bring up the Priſoner altho' his Fees were not paid him; and he can't “ 57- 


xcuſe himſelf of the Contempt to the Court, by alledging, that the 


Priſoner did not tender him his Fees. 


x 


Alſo it- is no Excuſe for not obeying a Writ of Habeas Corpus ad fa- March 89. 


ciendum & recipienditm, that the Priſoner did not tender him his Fees, I Keb. 280. 


1 2. Fon, 178. 
but 1 Keb. 566. cont. 


But if the Gaoler brings up the Priſoner by Virtue of ſuch Habeas Bot for this 


Opus, the Court will not turn him over till the Gaoler be paid all his %ide 1 Re. 


Fees; nor, according to ſome Opinions, till be be paid all that is due 28 yy 
9 Co. 87. 
Plow. 68. 4, 
2 Roll. Alr. 32 


ifa Perſon pleads his Pardon, the Judges may inſiſt on the übel Fee — 25 25 
of Gloves to themſelves and Officers, before they allow it. er Fitz. Coron. 


* : 294. | 
4 E. 4+ 10. b. Pulton de pace 88. a. Keling 25. 2 Fon. 56. 1 Sid. 452 


his Priſoner Suſtenance. 


If an erroneous Writ be delivered to the Sheriff, and he executes it, 1 Salk. 332. 
he ſhall have his Fees, tho' the Writ be erroneous. uk and 
| | | | | Plummer. 
t {eers to be laid down in the old Books as a Diſtinction, that upon Pozh. 176. 
an Extent of Land upon a Statute, the Sheriff is to have his Fees, ſo Miucb 51. S. P. 
much per Pound, according to the Statute immediately; but that upon . 


I. as | ; | ſaid, that the 
an Elegit he is not to have them (5) till the Liberate. Sheriff can't 
1 e 3 | 1 „ take his 
Salary, appointed by the Statute, till a compleat Execution, viz. till the Liberate; for the Words of 
the dtatute are in the Negative, and do not eſtabliſn the Fees, but only tolerate them. (5) And 


there tote if the Conuzce ſue an Extent, and then refuſe to ſue the Liberate, to the Intent to defraud © 


the Sheriff of his Fees, the Sheriff may have his Remedy by Action on the Caſe. Winch 51. per Hobart. 


But where the Sheriff having executed an Elegit, brought an Action 1 Salk. 333 
of Debt for his Fees; and it was objected, that this was not within the Yen and 
Statute, the Execution not being compleat, for the Plaintiff could not 925 
enter but mult bring his Ejectment; and it was held by Holt, that there 
vas the ſame Reaſon for Fees for executing an Elegit as an Extent; 
lor upon an Elegit the Sheriff returns, that he has taken an Inquiſition, 
extended the Lands, and delivered them to the Plaintiff, and that there 
a Licerate in the Body of the Writ of Elegit, on the Return of which 
the Plaintiff may enter; for by the Return he becomes Tenant by Elegit, 
and may maintain an Ejectment, and aſſign his Intereſt upon the Land; 
but the Defendant's continuing in Poſſeffion after the Return of the 
Writ turns the Plaintiff's Eſtate to a Right, and therefore he muſt 
enter to Aſſign; and his being put to an Ejectment is no Reaſon, for 
m Cafe of an Extent upon a Statute, where the Liberate is diſtinct, he 
can't enter by Force, it is true he may without Force, and ſo he ma 
wre; and Powell ſaid, that Extent generally is the Word of the Stature 
?5 Fiz. and that an Extent upon an Elegit was an Extent within the 
Yatute, as well as an Extent upon a Statute. 


b) In 


2 Chan. Ca. 


Dean and 


. . | 


(D/ Jn what Court Fecs are to be recovered, 


1 Vern. 203. Solicitor in Chancery may exhibit his Bill for his Fees for Buſineſs 

7 done in that Court ; and fo he may where the Buſineſs is done in 
another Court, if it relates to anorher Demand the Plaintiff makes in 
Chancery. 


3 But it hath been held, that Cheaset ins, Rexiſters and Proctors, 


153- 


2 Roll. Rez, Who are Officers of Temporal Profit, and whoſe Fees do not relate to 


59. the Juriſdiction of the Spiritual Court, can't ſue for them in the Spiritual 
1 Mod. 167. Court. 
2 Keh. 615, 


| 3 323, 441, $16: 4 Mad. 254. 5 Mad 24%. 


b Salk. 33. As where the Regiſter in he Fecleſiaſtical Court libelled there for 
ere and 4s. 64. for his Fees, and proceeded to Excommunication; and the De- 
8 tendant ſuggeſted, chat the Office of Regiſter was a Temporal Office, 
and a Freehold, and moved for a Prohibition, which was granted ; for 
the Court hath no Power to compel the Party to pay .Fees to their Offi- 
cers, but they muſt bring their Puantum mernit; or if the Office be a 
Freehold, they may bring an Aſſiſe; for the Denial of juſt Fees is a 
Diſſeifin ; altho' it was objected, that this Caſe differed from that of a 
Proctor, "becauſe a Regiſter is a mere Officer of the Court, and the 

Court may appoint a reaſonable Fee to the Officers that attend them. 


Falk. 330. $0 a Prohibition was granted to ſtay a Suit in the Archdeacon of 


Goſlin and 


# Litchfield's Court, againſt Churchwardens for a Fee for Swearing them 
Elliſon. 


and taking their Preſentments; becauſe no Fees could be due but by 
Cuſtom, or for Work done, in which Caſe a Dnantum merit lay. 

So where the Dean and Chapter of the Cathedral Church of Exeter, 
Chapter of having the Frechold and Inheritance of the ſaid Church, had by Pre- 
Exeter ver, {cription 10/7. for every Corps that was buried in the ſaid Church; and 


Hill. 5 Ann, 


Drue. the Defendant's Teſtator being buried there, without their Licence, the 


3 55+ Defendant refuſed to pay the 101. for which they ſued him in the 
1 Eccleſiaſtical Court; and on ſhewing Cauſe why a Prohibition ſhould not 
go, it was urged, that none can preſcribe to have a Burying-place in a 
Cathedral Church, for the Pariſhioners have nothing to do with it, nor 

pay any Tithes to it; but in the Pariſh Church to which they pay Tithes 

and other Duties, there ſuch a Preſcription may be good, and in the 
Church-yard they bave a Right to be buried without any Preſcription; 

but the Court held, admitting that no Perſon could preſcribe to bury in 

a Cathedral Church, and admitt! ing that this Fee, like that of 20/. 

which is uſually paid for burying in the Cathedral Church of //*/- 

minſter, is reaſonable, yet it is not of Spiritual Cognizance, but is in 

Nature of a Licence, on which a Quantum merit may be brought, and 

the conſtant Uſage to pay fo much given in Evidence; and therefore the 
Prohibition was grantcd, 


Lony: 


Felony. 


Hoever becomes infamous by the Commiſſion of a Crime, Sel. G. 
which ſubjects him to a Capital Puniſhment, is ſaid to be dee Fenin 
guilty of Felony ; which ex vi Termini, ſays my Lord *,., 0 

| Coke, ſignifies guodlivet erimen felleo animo perpetratum, . 

and can be expreſſed by no Periphraſis or Word equivalent, without 


the Word Felouice. 


Felony is included in (2) High Treafon, Murder, Robbery, Burglary, (a) And con- 


| Rape, Sodomy, Ec. but for theſe we ſhall refer to their proper Heads, /<quenily a 
| and in this Place chicfly conſider it as it is a Violation of a Man's Pro- 
W þocuty, known by the Name of Larceny. | 


Pardon of 
Felony diſ- 
charges an 
ow” | = Indictment 
of High Treaſon, if it wants the Word Proditorie. H. P. C. 11. 3 Inſt. 15 1. Hawk, P. C. 65: 


For the better Underſtanding whereof we ſhall conſider. 


N 


(4) Of what Nature the Things taken muſt be, to con⸗ 
_ Titute the Offence Felony, To Ts 
(b) How far the Goods ought to belong to another. 


(C) hat wall be ſaid to be a kelontous and kraudu⸗ 


(D) What ſhall be ſaid to be a carrping away. 


(E) By whom the Offence may be committed. 


F) Of what Qalue the Goods muſt be; and herein of 
the Dillerence between Gzand and Petit Larceny, 


(8) Wyere the Offender is oꝛ is not excluded his Clergy, 
(1) Where the Ofkender is to be Tranſpozted, 


4) Of what Nature the Things taken muſe 


be, to conſtitute the Offence Felony, 


[HER E it may be proper to take Notice, that in the Times of the 
4 Military Tenures every Tenant was obliged to attend in the 
(amp; and there being no Proviſion made out of the Publick Stock for 
Tem, as there is now a- days for our mercenary Soldiery, it was neceſſar 
por every Freeman to carry with him his own Proviſion ; which obliged 
poem to a very ſevere and rigid Juſtice upon all Perſons who ſhould violate- 
E Man's Property; otherwiſe Camps would have been Scenes of in- 
WE Violence, and every Man would have periſhed by his Neigh- 
Tours Sword, and not by his Enemies. Hence they learned the Inſtitu— 
on of Punithing Theft by Death, and from thence they derived it 
ö Vol. II. 6 D x into 
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into their Civil State, which conſiſting of the ſame Orders and Condi. 
tions of Men, it was neceſſary that the ſame Meatures of Juſtice ſbos 
be uſed both at Home and in the Camp; for they could not underſtang 
that a Freeman ſnould Fe puniſhed otherwiſe in the Camp than in the 
Civil State, as they thought Juſtice was the fame, and could not alter 
with the PDiſtinction of Countries and Places; and therefore it is that ig 
(a) F. P. C. this Puniſhment our Law differs from the (a) Roman and Mfnichk Laws, 
25. See Exod. which only obliged thote fort of Offenders to the Reſtitution of four-fold, 
pon and Cuſtom hith approved the Method; for ſhould we admit a 1 of tu. 
tion from ſuch profligate Offenders, we ſhould have no End of {apige 
and Violence. - | 
Hence we: have the Reaſon of the Diſtinction between the Real ard 
. Perſonal Property, and why our Law does not puniſh the Stealing () 
4 7 3 „ | "a . . ; 
1$H.8. 2. of Corn or Graſs growing, or Apples on a Tree, or (c) Lead on a 
S.P.C.256. Church or Houſe with Death, becauſe theſe never came under the Camo 
| ny" 59 Diſcipline; and therefore it was not neceſiary to guard this ſort of Fro. 
286. $14; perty with ſuch Sanguinary Laws, where the Redreſs may be by a 
1 Vert. 187. Civil Action. 5 
(c) But now | | ; 5 
by the 4 Geo. 2. cap. 32. every Perſon who ſhall ſteal, or rip, cut or break, with Intent to Steal, any 
Lead, Ion Bar, Iron Gate, Iron Paliſadoe, or Iron Rail whatſoever, being fix'd to any Dvcllirg- 
houſe, Our-houtſe, Coach houſe, Stable, or other Building uſed or occupied with ſuch Dwelling. 
houte, or thereunto belonging, or io any other Puilding whatſoever; or fixed in any Garden, 
Orchard, Court-yard, Fenee or Outlet, belonging to any Dweling-houle, or other Building, ſal} be 
deemed and conitrued to be guilty of Felony ; and the Court, before x hom ſuch Pe: fors ſhall be 
tried, ſhall and hereby have Power to Tranſport ſuch Felons for ſeven Years ; as alſo ſuch Perhus 
who ſhall be aiding, abetting or aſtifting in Stealing, &c, or who ſhall buy or receive any tuch Lead, 
Cc. knowing the lame to be ſtolen. | | a | 


(b) 12 Af 32. 


1 Vent. 187. But if they are ſevered from the Freehold, whether by the Owner, 

1 Hack. P. or even by the Thief limſelf, if he fever them at one Time, and then 

NY come again at another Time, and take them, it is Felony. 

3 Inſt. wog. If a Man take away a Box of Charters, this is not Felony, becaulc 

1 J. C. 66. they are the Muniments of the Freehold, and relate to the Eſtate at | 
| home, and. not to the Proviſions that were uſed in ſupplying the Camp } 


| abroad. - | | 
4) I. P. C. But it is ſaid, in (4) Hale, to be Felony to take away an Obligation | 
97; for Money, and the Reaſon herecf may be, becauſe Securities might be | 


taken to anſwer Money at the Camp from a neighbouring Freeholdcr; | 
and therefore there was the ſame Reaſon they ſhould be within this Fre- 
viſion, as that other Chattels ſhould be protected by the Obligations, | 
| being equally valuable. | 55 e 1 
| Hawk P. C. But per Hawkins, the Things taken ought to have ſome Worthen 
93- tor 9 themſelves, and not to derive their whole Value from the Relation they 
7. 0 66 ba bear to ſome other Thing, which cannot be ſtolen, as Paper or Parch- 


3 Inſt. 109. ment, on which are written Aſſurances concerning Lands or Obligations, 


Bro. Coron. or Covenants, or other Securities for a Debt or other Choſe in Acton; . 
3 3 and the Reaſon, he ſays, wherefore there can be no Felony in takng MW | 
a). F. C. 25, 0. 


away any ſuch Thing, ſeems to be, becauſe generally ſpeaking they being | 
of no manner of Uſe to any but the Owner are not ſuppoſed to le 0 
much in Danger of being ſtolen, and therefore need not be provided for 
in ſo ſtrict a Manner, as thoſe Things which are of a known Price, and 
every Body's Money; and for the like Reaſon it is no Felony to take 
away a Villain or an Infant in Ward. | 

But now by the 2 Geo. 2. cap. 25. it is enacted, “ That if any Fer 
« fon or Perſons ſhall ſteal, or take by Robbery, any Exchequer Or- 
| <« ders or Tallies, or other Orders, intitling any other Perſon or Fe 
| | | « ſons to any Annuity or Share in any Parliamentary Fund, or any Ex- 
i | | „ chequer Bills, Bank Notes, $0:1th-Sea Bonds, Eaft-India Bonds, Divi 
« dend Warrants of the Bank, South-Sea Company, Eaft-India Co 
© pany, or any other Company, Society or Corporation, Bills of Ex- 

| I | chan. e, 


(rom 3 7. 


1 
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« change, Navy Bills or Debentures, Goldſmiths Notes for Payment of 
« any Money, or other Bonds or Warrants, Bills or Promiſſory Notes 


« for the Payment of any Money, being the Property of any other 


« rerſon or Perſons, or of any Corporation; notwithſtanding any of the 


« ſaid Particulars are termed in Law a Choſe in Action, it ſhall be deemed 


« and conſtrued to be Felony, of the ſame Nature and in the ſame 
% Degree, and with or without the Benefit of the Clergy, in the ſame 
« Manner, as it would have been, if the Offender had ſtolen or taken by 


„ Robbery any other Goods of like Value with the Money due on 


“ ſuch Orders, Tallies, Bills, Bonds, Warrants, Debentures or Notes, 
« or ſecured therevy, and remaining unſatisfied ; and ſuch Offender ſhall 
« {uffer {uch Puniſhment, as he or ſhe ſhould or might have done, if he 
& or ſhe had ſtolen other Goods of the like Value with the Money due 
« on ſuch Orders, Tallies, Bonds, Bills, Warrants, Debentures or Notes, 
« reſpectively, or ſecured thereby, and remaining unſatisfied.” 

It is alſo from the ſtrict Diſcipline, that was obſerved in the Camp, . P. C. 65. 
that the Diſtinction is raiſed concerning Beaſts that are Fere Nature; 7 Co. 18. 
for thoſe that are for the Proviſion of a Man, when reclaimed, are within 3 H. 1 * 
the Protection of the Law, and 'tis Felony to ſteal them, becauſe theſe 165 
anſwer'd the Uſe of the Camp for their neceſſary Food and Suſtentation; 3 In. 09. 
but Dogs, Cats, Bears, Foxes, Monkeys, Ferrets, and the like, that are 1 Hawk. P. C. 
not uſed for Proviſion, may be ſtolen without any Danger of Death, for “s. 


they are not within the Inconveniency for which the Law was provided. 


But to ſteal Hawks reclaimed is Felony, (a), becauſe they were uſed ; Inſt. 109. 
for the Entertainment of Noble and Generous Perſons, and were carried (a) And this 
into the Camp for Diverſion there; and therefore were conſtrued within i _ 7 

ame Proviſion. 8 | elon | 
the ſame Prov 9 5 5 

Wherever it is Felony to ſteal Beaſts, it is ſo in Relation to the () + 147. 109. 
young of ſuch Beaſts, becauſe they by Right of Acceſſion follow the 1H. P. C. 65. 
Condition of the Dams. | | (b) But It 18 

| not Felony 


to ſteal Eggs of Swans and Hawks, but a particular Puniſhment is preſcribed by the Statute 11 II. 3. 


cdp. 17. H. F. C. 68. 


(3) How far the Goods onght to belong to 


HE taking of Goods, whereof no one had a Property at the Time, ; Inf. 109. 
i cannot be Felony ; and therefore he who takes away Treaſure H.P. C. 67. 
irove, or a Wreck, Waif or Stray, before they have been ſeiſed b 3 : 
1 Perſons who have a Right thereto, ſhall only be puniſhed by “ * 
nes: , | ; | 

|: one takes Fiſh in a River, or other great Water, wherein they Owen 20. 
ere at their natural Liberty, he is not guilty of Felony ; but he who 3.” 109. 
takes them out of a Trunk or Pond is guilty of Felony, becauſe being l 
taus ſecured, the Party hath the full Dominion of them. na 

And for this Reaſon there can be no Doubt but that the Taking of E. P. C. 68. 
Vomeſtick Beaſts, as Horſes, Mares, Colts, Sc. or of any Creatures 3 f. 509. 
hat ſoever, which are Doitæ Nature, and fit for Food, as Ducks, rpg 5 


by | ; C. 9% 
5 Geeſe, Turkeys, Peacocks, or their Eggs, or young Ones, is 
MUNY, 


But 


9 ; 
CET u. 


3] 


Felony. 
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1 Hawk. P. But a Man can't commit Felony by taking (a) Deer, Hares or Co. 
C. 94- nies in a Foreſt, Chaſe or Warren, or old Pigeons being out of the 


Vide 3 & 
47. 65 11 Houſe. 


An Act for the more effe ual Diſcovery and Puniſkment of Deer Stealers ; and 5 Geo, cap. 15. An AN 
by vhich such Offerders are liable to Tranſpertation; de $9 Geo. I. cab. 22. commonly called the 
Black AG, by which Perſons going armed, having their Faces blacked, or ditguited, and hunting 
Deer, robbing apy Warren, Fiſh-Tond, &c, are gulcy of Felony, and excluded the Benefit of their 
Clergy. | | | | 


3 Iſt. 19. But a Ferſon, who takes any other Creatures, tho Fer Nature, if 
3 ous. Oey be fit for Food, and reduced to Tameneſs, and known by him to 
ace. P. C. be To, is guilty of Felony ; alſo by the better Opinion, it is Felony to 
94. ſteal wild Pigeons in a Dove-houſe ſhut up, or Hares or Deer in a Houſe 
or even in a Park, incloſed in ſuch a Manner, that the Owner may take 
them whenever he pleaſes, without the leaſt Danger of their eſcaping ; 
in which Caſe they are as much in his Power, as Fiſh in a Fond, or 
young Pigeons, or Hawks in a Neſt, Ec. the Taking of which ſcems 
Has agreed to te Felony, | 
Ile po Alſo the Taking away Swans marked or pinioned, or thoſe which are 
94. unmarked, if kept in a Pond or private River, is Felony. 


1 Har P. C. Allo it is ſaid, that there may be Felony in taking Goods, the Owner 
_ Ong whereof is unknown; in which Cafe the King ſhall have the Goods, 
\ ties there and the Offender ſhall be indicted for taking Lona cuju{dam hominis git; 
cited, and it ſeems that, in ſome Caſes, the Law will rather feign a Property, 
| where in Stricineſs there is none, than ſuffer an Offender to etcape; 
and therefore it is ſaid, that he, who takes away the Goods of a Chayel, 
or Abbey, in Time of Vacation, may be indictcd in the firſt Cafe for 
ſtealing Leu Capelle, being in the Cuſtody of ſuch and ſuch; and in the 
ſccond, for ſtealing c Domis & Feclefie, Ec. and a fortior! therefore 
it follows, that he, who ſteals Goods belonging to a Pariſh Church, may 
be indicted for ſtealing Boa Parochianorim; and it hath been adjudged, 
that he, who takes off a Shrowd from a dead Corps, may be indicted, 
as having ſtolen it from him, who was the Owner thereof when it was put 
955 on, for a dead Man can have no Property. 5 | 

_ i There is alſo a Special Caſe, in which a Man may be guilty of Felony 
3 in ſtealing Goods, the abſolute Property whereof is in himſelf; as where 
one, who has delivered Goods to a Carrier or Taylor, Ec. afterwards 
with an Intent to charge ſuch Carrier or Taylor, traudulently and ſe— 

cretly takcs them away. | 


* P 2 2 —— Res N — 3 —— 
0 


(C) What ſhall be ſaid to be a kelonious and 
fraudulent Laking. 


Kiling 2. ' O conſtitute an Offence Felony, it is not ſufficient that there be 4 
H. be Fraud and (5) Intent to ſteal, unleſs there be alſo a Taking, fer 
1 Har k. P. GC. | : | 1 1 We 5 f 
89. all Felony includes Treſpaſs, and every Indictment for Larceny mii: 
() But the have both the Words Cæpit & Aſportavit ; and therefore if there be no 
bare Inten- Treſpaſs in taking the Goods, there can be no Felony in carrying them 
tion to com. away. | 

mit was held 
lo very Criminal, that at Common Law 1t was puniſhable as Felony, when it miſſed its Effect thro 
ſome Accident, no vay leſſening the Guilr of the Offender. S. P.C.17. Ard tho' at this Day Felon! 
ſhall not be imputed to a bare Intention to commit it, yet the Party may be ſeverely fined for fuel 
an Intention. 1 Lev. 146. 1 Sid. 23. 5 Mod. 206. and by a Statute 7 Geo. 2. an Aſſault with an In 
to rob is Fclony, but the Ottender way chooſe Traniportation, 


4 Ther fort 


here 
Wards 


d {e- 


by ſuch ſhameful Evaſions.: 


| and for this Cauſe, he that ſteals Goods in the County of A. and carries 


ing to Land the Goods taken at Sea by Piracy can't be indided at Law, as having ta 


It is enacted, © That if any Perſon or Perſons thall take away with an 
Intent to ſteal, imbezi}, or purloin any Chattel, Bedding or Furniture, 


—_— 


Therefore if a Perſon finds Goods, and converts them to his own Uſe, 3 If 103. 
imo furandi, yet he is not guilty of Felony. . P. C. Gi. 
So if a Perſon who has a limited Property in the Goods, as one who S. P. C. 25. a. 
has Goods delivered to him to keep, a Carrier who has a Box delivered 3 ft. 108. 
to him to carry to a certain Place, or a Taylor who has Cloth delivered 
to him to make into a Suit of Clothes; for here the Party injured muſt 
ſeek Redreſs by Civil Action, and muſt abide the Folly of his own Act 
in placing Confidence in tae Perſon who was guilty of the Breach of 
Truſt. „„ | | 
But tho? if I ſend a Box to the Carrier, and the Carrier ſells it, this 13 E. 4, 9,10. 


is not Felony ; yet if the Box be broke open, and the Goods in it carried S. F. C. 25. a. 


away, it is (a) Felony ; for he hath Property in the Box to carry it to Kelyng 35. 


the Place appointed, but he hath no Property in the Goods in the inſide, wa 95 


for that I have reſerved in my own Power, having locked it up out of (a) So where | 


| the Power of the Carrier to whom it is ſent; for no Man hath Property 4 Weaver 


that is ſhut out from the Command of the Thing to which he pretends. who has ra- 


; a | -* ceived Silk 
So if a Carrier carries the Goods to the Place, and then ſteals them, this c work. 


to Work, or 
is Felony ; becauſe the Property is determined when the Goods are come a Miller who 


to the Place appointed; beſides, it is for Publick Convenience, that the bas Corn to 
inſide of the Box ſhould be thus ſecured ; otherwiſe the Carrier migbr Grind, frev- 

: 3 ; | | 5 dulently and 
ſteal the Things contained in the Box, and yet deliver the Box it ſelf, clandeſtinely 
which would not be of very eaſy Diſcovery, | 5 | tas ke and im- 


| ED” | bezil Part, 
jt is Felony ; for in ſuch Caſe, the Poſſeſſion of ſach Part, diſtin from the Whole, was gained by 


their own Wrong, and in a manner more baſe than if they had been Strangers. 1 Hawk. P. C. 90. 


He who has the bare Charge of Goods, as a Shepherd has of Sheep, Moor 246. 
or a Butler of Plate, or that has only the Special Uſe of Goods, as a Poph 84. | 
Gueſt in an Inn, and not the Poſſeſſion, may be guilty of Larceny, in ing cache 
traudulently taking them away; for. the Offence comes as properly under 2 
the Word Cepit, and the Fraud is as ſecret, and the Villany more baſe 
11% ¶— x ß EEE . 

If he, who, intending to ſteal Goods, obtains a Delivery of them from 3 Inf. 108. 
the Sheriff, by Virtue of a Replevin, or by way of Execution of a H P. C. 63. 
Judgment obtained by Impoſition on a Court, without any Colour of A 
Title, by falſe Affidavits, &c. he may be indicted as having feloniouſly Raym. . 
taken them, for the Law will not endure to have its Juſtice cluded | 


- : N 


Alſo he, who ſteals Goods from one who had ſtolen them from me, Hei P. C. 

may be indicted as having ſtolen them from me; becauſe in Judgment 90. 

of Law both the Poſſeſſion and Property of them was always in me; 

them into that of B. may be indicted in (g) either. (a) But a Pi- 
c | 88 rate carry- 


| J 3 : | | | ken the Goods 
at Land, becauſe the original Taking was not ſuch, whereof the Common Law takes Conuzance. 


| 31f. 113. but for this vide Tit. Piracy. 


It was formerly a Doubt, whether a Lodger, by Reaſon of the Special Kelyng 24. 
| Property he had in the Furniture of his Lodgings, could be guilty of I Show. 50,57. 


1 Hawk. F. C. 


Felony in taking them away; but now by the 3 & 4 V & M. cap. 9. 91. 


* which by Contract or Agreement he or they are to Uſe, or ſhall be 


let to him or them to uſe in or with ſuch Lodging, ſuch taking, 
LS imbeziling or purloining, ſhall be to all Intents and Purpoſes taken, 
| © reputed and adjudged to be Larceny and Felony, and the Offender 
© ſhall ſuffer as in Caſe of Felony. 2 ——— 


Vol. II. 6 E F 


— 
— 


474 : Felonpy. 


By the 7 Jac. . cap. it is enacted, „“ That if any Sorter or Kember, 
« Ce. of Wool, or Weaver of Yarn, Oc. ſhall imbezil it, Ec. and ſhall 
be convicted before two Juſtices of Feace, he ſhall be whipped.” 

(a) The pe- By the (2) 21 H.8. cap. J. if a Servant (being of the Age of eighteen 
nefit of the Years, and not an Apprentice) ſhall have a (Y) Casket, Jewel, or Money, 
eva. 3 or Goods, or Chattel of the Maſter, delivered to him by the (c) 
fo al Ex. Maſter to (4) keep, and ſuch Servant withdraw himſelf from the Maſter, 
lonics within and: 80 away with ſuch Casket, c. to the Intent to ſteal the (e) ſame 
this Statute and defraud the Maſter, c. or elſe being in the (J) Service, without 
by 2 H. S. Aſſent of the Maſter, imbezil the ſame Casket, c. or any Part thereof, 


at by or otherwiſe (g) convert the ſame to his own Uſe, with like Purpoſe 


Eb. cab. ia. to ſteal it, he ſhall be guilty of Felony, if ſuch Casket, Ec. be of the 


but taken Value of 40s. 
away again 


by 12 Aun. cap. 7. from all ſuch as ſhall be committed in a Dwelling-houſe or Out-houſe. (5) Extend 
not to Choſes in Action. Dyer 5. 1 Hark. P. C. 92. (e) If delivered by a Servant ro a Servant to keep, 
it is within the Starute; for the Delivery of ſuch Servant is the Delivery of the Maſter. 1 Hawk, P. 
C. 9, (d) Therefore a Receiver, who receives his Maſter's Rents, and runs away with them, ot 
a Servant, who being: intruſted to ſell Goods or ta receive Money due on a Bond, ſells the Goods, 
Sec. are not within the Statute. Dyer 5. pl. 2, 3. H. P. C. 62, 63. 3 Inf. 105. (e) Includes not the 
waſting or conſuming of Goods howfoever wilful it may be. H. P. C. 63. (F) Muſt be Servant both 
at the Time when the Goods were delivered and when they were ſtolen. H. P. C.63. (g) It hath 
been balden, that if a Servant, who hath Corn or Money delivered to him by the Maſter to keep, of 
his 'own Head make the Corn into Malt, or mel: down the Money into Plate, and then go away 
with it, he is not within the Statute, becauſe the Property was altered. 5. 7. 16. a. Crom. 50. Dal. 
cap. 102, but Q. for Hawkins ſeems to be of a contrary Opinion, and ſays, that it comes within the 
Reaſor. of thoſe Caſes which have been adjudged within the Statute; as where a Servant makes up 
his Mter's Cloth, delivered to him to keep, into a Suit of Clothes, or his Leather into Shoes, and 
then gocs away with them; ſo where the Servant changed his Maſter's Money delivered to him to 
kcepy from Silver into Gold, and chen gocs away with it. 1 Hawk, P. C. 92. | 
2.3 034 | ” FH] 155568 SOL yo 1O-FEOTT0 


0 7 * : 4 


b) What ſhall be fad to be a carrying away, 
; 4 6 5 "O10 „ 141071 N 75 5 Y I. 775 8 b- 174. 

(aÞ3 Dnf.r08. X Ltho! the Word Aſportavit be (a) neceſſary in every Indictment | 
2 Vent. 215. for this Speties of Felony, (Y) yet the Felony lies in the very firſt 
8 555 Act of removing the Property; for if the Felon be caught in the A 
Brus C 1750 of carrying the Gobds away before he is out of the Houſe, it is 


3 1 


10). Felony; for the Act of the Mind declared by ſubſequent Facts makes the | 
en P.C: r 1's con ann 2 t, Py 
92. ene, 1 eDOTF.2 G | 
3 Int. 109 ence it hath been adjudged, that where a Gueſt having taken of 


Dalt. cap-192 the Sheets from his Bed with an Intent to ſteal them, carried them into 


aul. F. C. the Hall, and was apprehended before he could get out of the Houſe, W 


9 Was guilty of Larceny. Cos” 
3 Inſt. log. So where a Perſon having taken a Horſe in a Cloſe, with an Intent 
do ſteal, him, was apprehended before he could get him out of the 
Cloſe: "5.4 45 t {410 , | | 


Dalſ.>t. So if a Perfon pulls off the Wool from another Sheep, or ſtrips their 
Crom. 36. skins, with an Intent to ſteal them, he is guilty of Felony. 
Kelyng 31. Alſo, where a Perſon intending to ſteal Plate, took it out of a Trunk, 


wherein it was, and laid it on the Floor, but was ſurprized before he 
could carry it away; and it was adjudged Felony. 


* * os. | 
* 
- 


PE 
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E 


_ Felony. 3 


H) By whom the Offence may be committed. 


{ | 

F::4 LL thoſe who are under a natural Diſability of diſtinguiſhing be- H. P. C. 10. 

) = G d d 5 27 3 1 Hack. P. C. 
tween Good and Evil, as Infants under the Age of Diſcretion, „ But for 

' MW jdcots and Lunaticks, are not puniſhable by any Criminal Proſecution this vide the 

| yhatſoever, and conſequently can't be guilty of Felony. Heads of In- 
| i h N 5 | | fants, Ideots 

and Lunaticks. 


Alſo a Feme Covert is ſo much favoured, in Reſpect of that Power X -. 
and Authority which her Husband has over her, that ſhe ſhall not ſuffer 5. P. C. 26. 
any Puniſhment for committing a bare Theft in Company with, or by » Hawk. P. 
Coercion of her Husband. C. 2. 


But if ſhe be guilty of Treaſon, Murder, or (a) Robbery, in Com- 


: i | ; F. P. C. 65. 
pany with, or by Coercion of her Husband, ſhe is puniſhable as much as 1 Hawk. > 
if ſhe were Sole. | | | 9 

| (a) But not 


if ſhe be guilty of Burglary, Kelyng 31. 


Alſo a Feme Covert may be guilty of Larceny, if ſhe of her own S. P. C. 65. 
voluntary Act, or by the bare Command of her Husband, ſteal the 1 Hawk. F. 
Goods of a Stranger, but not if ſhe ſteal her Husband's, becauſe a © 95. 
Husband and Wife are conſidered but as one Perſon in Law; and the 
Husband by endowing his Wife at the Marriage with all his worldly 
Goods, gives her a kind of Intereſt in them ; for which Cauſe, even a 
Stranger can't commit Larceny in taking the Goods of the Husband 
by the Delivery of the Wite, as he may by taking away the Wife by 
Force, and againſt her Will, together with the Goods of the Husband. 


> 


5 


(7) Of what Ualue the Things muſt be; and 
herein ok the Difference between Gꝛand and 
Petit Larceny. 


Perſon who ſteals the Goods of another, let the Value of them ES: 
| be never (Y) ſo ſmall, is guilty of Felony ; but it is (c) ſaid to () Hal. P. C. 
de no Felony for one reduced to extream Neceſſity to take ſo much of 69. 

| another's Victuals, as will fave. him from Starving. | Nee 33. 
| But if ſuch Neceſfity be owing to his Unthriftineſs, it is far from being an Excuſe. 1 Hawk, 


P. C. 93. . 


But here we muſt obſerve the Difference betwen Grand and Petit Lar- 
ceny, which is again divided into Simple and Mixt Larcency. pet 

Simple Grand Larceny is the felonious and fraudulent taking and S. P. C. 27. 
carrying away rhe Perſonal Goods of another, not from his Perſon, Crom. 33. 
nor out of his Houſe, where the Goods are above the Value of twelve = : C 575 | 
| Perce, but if of that Value, or under, then it is Petit Larceny ; if from gg 5 
his Ferſon, or out of his Houſe, it is called Mixt Larceny, but hath no 

greater Degree of Guilt attending it at Common Law, than Simple Lar- 
ceny, for in both Caſes the Offender was allowed the Benefit of his 
ergy but is at this Time in feveral Inſtances excluded by Acts of 
arliament eee. 5 


* 


If 


Women ſhall have this Privilege in ſueh Caſes as Men. 


Bos 2 & 3 E. 6. S 3 4 W. & Al. cap. 9. als 
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F. P. C. 24. If two or more Perſons together ſteal Goods above the Value of 12 4 
5 5 every one of them is gnilty of Grand Larceny, for each Perſon is * 
. C. 79. much an Offender, as if he had committed the Fact alone. 

F. P. C. 24 Alſo if one at ſeveral Times ſteal ſeveral Parcels of Goods, each un. 
Crom. 36, der the Value of 12 d. but amounting in the whole to more, from the 
H. P. are ſame Perſon, and be found guilty thereof on the ſame Indi 
ys Sages © he ſhall have Judgment of Death as for Grand Larceny. 
ſeldom uſed. 1 Hawk. P. C. 95. 


ment, 


Beil. 66. If one be indicted for ſtealing Goods to the Value of ten Shillings 
1 Hawk P. C. and the Jury find Specially, that he is guilty, but that the Goods Ire 
0) petit worth but ten Pence, he ſhall not have Judgment of Death, but (a) 


Larceny is only as for Petit Larceny. 
not puniſhed : EY | 
with the Loſs of Life or Lands, but only with the Forfeiture of Goods and Whipping, or other Cox. | 


poral Puniſhment, H. P. C. 70. 1 Hawk. P. C. 95. 


— —T__ 


() Where the Offender is 02 is not excluded 
V his Clergy. = X 


P the Common Law a Perſon guilty of any Crime, which ſubjefted 
11 Co. 29. 2 | : n | „ Set 
2 Inſt. 654. Vm to the Loſs of Life or Member, was allowed his (5) Clergy, 
For the more except in High Treaſon and Sacrilege. 5 „ 
accurate I 1 V bg | 
Knowledge hereof, vide 2 Hawk. P. C. 337, &c. (b) None were intitled to this Privilege but -Eccle- 
fiaſticks ; but as the Clergy were Judges hereof, they extended this Privilege to the Clerk that ſet 
the Pſalm, the Door-keeper, the Exorciſt, the Subdeacon, the Reader, E#c. and as they extended it 
too far, it was neceſſary to reſtrain them ; and therefore the Temporal and Eccleſiaſtical Power joined 
in making the Reading before the Secular and Spiritual Judge the Teſt of their being Ecelefiafticks; 
for it was a ftrong Preſumption, in thoſe Times of Ignorance, that a Man was an Ecclefiaftick if he 
could Read; and therefore the Reading was before the Secular Judge; bur the Atteſtation, that he 
could Read, was by the Ordinary, —— By the 21 Fac. 1. cap. 16, and 38 4 W. & MM. cab. 9 

—By the 1 E. 6. cap..12. A Lord of Par- 

liament ſhall have this Privilege, tho' he can't Read, without burning in the Hand. And by 
5 Ann. cap. 6. If any Perſon, Convid of ſuch Felony for which he ought to have his Clergy, pray the 
Benefit of that Act, he ſhall not be required to Read, but ſhall be puniſhed as a Clerk Convig, —— 
A Perſon is not intitled to this Privilege more than once. 4 H. 7. cap. 13. Where it may till, in 


certain Caſes, be allowed to one actually in Holy Orders, vide 28 H. 8. cap. 32 H. 8. cap. 3. 1 E. 6. 


12.— And how a former Allowance therdof is to be proved and certified, vide 34 & 35 H. 8. cap. 14. 


j * 1 


H. P. C. 232. And therefore it may be laid down as a good general, Rule, that 


x 


e P. C. wherever a Perſon is denied the Benefit of his Clergy, as he is in Felt | 
| 34% Treaſon, Murder, Robbery, Burglary, Arſon, Cc. that ſuch Denial 


muſt be grounded on ſome Act of Parliament, which excludes him 
from the Benefit of it. . p 5 


2Hawk.P.C. It is alſo a general Rule, that where an Offence is made Felony by 


5? = Searute, it ſhall have the Benefit of Clergy, unleſs expreſly excluded. 
2 Hawk. P. C. So wherever a Perſon is denied the Benefit of the Clergy in Reſpet 


* of a Statute: excluding it from the Crime charged againſt him, the In- 
| dictment or. Appeal, and the Evidence thereon, muſt expreſly bring his 

| , Caſe within the Words of ſuch Statute. eee 4 | 
3 3 Statute, by excluding Principals from their Clergy, doth not thereby 


exclude the Acceſſaries before or after, & ſic e\converſo, and a Statute 
generally excluding thoſe who ſhall be found guilty of Murder, Robb ety, 
or Burglary, or other Crime, without ſaying any thing of Acceſſaries, 
ſnall be conſtrued to intend Principals only. | 


3 Where 


„„ . e 


| * twenty, or ſhall be upon ſach Indictment or Appeal outlawed, ſhall 


477 

Where Clergy is allowable, thoſe who ſtand mute, or challenge a- 2Hawk. P. O. 
boye twenty, or are outlawed, are as much intitled to it, as thoſe who 343: 
are convicted. | 

Alſo a Statute, by taking away Clergy from thoſe who ſhall be found Hart. F. C. 
ouilty, doth not thereby take it from thoſe who ſtand mute, or challenge 343. 
above twenty, or are outlawed ; but a Statute taking it from thoſe who 
ſhall be found guilty, extends as well to thoſe who ſhall confeſs them- 
ſelves guilty upon Record, as to thoſe as ſhall be found guilty by 
Verdict. | | TEES | 

But what we are chiefly to take Notice of here are the ſeveral Caſes, 
in which by Statute the Benefit of the Clergy is taken away from this 


Felony. 


Species of Felony called Larceny. 


And firſt by the 8 Elix. cap. 4. it is enacted, “ That no Perſon, who 
« ſhall be indicted or appealed for felonious taking (a) any Money, Goods (a) Yet if the 
« or Chattels from the Perſon of any other, (b) privily without his Jury find 
« Knowledge, in any Place whatſoever; and thereupon found guilty the Offender 


. ; | | | 
« by Verdict of twelve Men, or ſhall confeſs the ſame upon his or their ok Vis > 


| « Arraignment, or will not anſwer directly to the ſame, according to 12 4. he ſhall 


« the Laws of the Realm, or ſhall ſtand wilfully, or of Malice, or ob- not have 


« ſtinately mute, or challenge peremptorily above the Number of * 


only as of 
Petit Lar- 
ceny. I Hah. 


« be admitted to his Clergy. 


F.C. 98. H. P. C. 75. (b) The Offence muſt be laid to be done clam and ſecrete, in exa& 


Purſuance of the Statute, otherwiſe the Party ſhall have the Benefic of his Clergy. H P. C. 75. 
1 Hack. P. C. 98.—— And therefore if a Man takes off another's Hat from his Head and runs away 


| with it, or comes into a Shop and cheapens Goods, and runs away with them without paying for 


them, it is not within the Statute, nor indeed an Offence indictable as'a Felony, but rather a Treſ-— 
paſs, unleſs the Offender were either unknown, or immediately fled the Country, if he were known, 
Dyer 224. 2 Rol. Rep. 154. H. P. C. 73. Raym. 275. | | 85 7 | 


By the 1 E. 6. cap. 12. and 2 & 3 E. 6. cap. 33. Horſe Stealers are 
excluded the Benefit of their Clergy, and by the latter of. theſe Sta- 
tutes it is enacted, © That all Perſons feloniouſly taking or ſtealing any 
« Horſe, Gelding or Mare, ſhall not be admitted to the Privilege of 
« the Clergy, but ſhall be put from the ſame in like Manner and Form 
cas tho' they had been indicted or appealed for felonious ſtealing of 
© two Horſes, two Geldings, or two Mares, of any other, and there- 


Kupon found guilty by Verdict of twelve Men, or confeſſed the ſame 


6 upon their Arraignment, or ſtand wiltully, or of Malice mute. 
By the 10 C11 . 3. cap. 23. © All Perſons, who by Night or Day 
* thall in any Shop, Warehouſe, Coach-houſe or Stable, privately and 


| © feloniouſly ſteal any Goods, Wares or Merchandizes of the Value of 


* 55. or more, though ſuch Shop, Ec. be not broke open, and tho? 
* the Owner or any other Perſon be not in ſuch Shop, Sc. or that ſhall 
* affiſt, hire or command any Perſon to commit ſuch Offence, being 


W © thereof convict, or attainted by Verdict or Confeſſion, or being in- 


* dicted thereof, ſhall ſtand mute, or challenge above twenty of the 
* Jury, ſhall be excluded from the Benefit of the Clergy. 

And by the 12 Arn. cap. J. it is enacted, ©* Thar every Perſon, who 
* ſhall feloniouſly ſteal any Money, Goods or Chattels, Wares or Mer- 


| © chandizes of the Value of 405. or more, being in a Dwelling-houſe, 
| © or Out-houtfe thereunto belonging, altho' ſuch Houſe or Out-houſe 


* be not actually broken by ſuch Offender, and altho' the Owner of 
* ſuch Goods, or any other Perſon or Perſons, be or be not in ſuch 
* Houſe or Out-houſe, or ſhall aſſiſt or aid any Perſon or Perſons to 
* commit any ſuch Offence, being thereof convicted or attainted by 
Verdict or - Confcſſion, or being indicted thereof ſhall ſtand mute, or 


6c | . 
| © ſhall peremprorily challenge above the Number of twenty returned 


to be of the Jury, ſhall be abſolutely debarred of and from the 
Vol. II. 


6 F Benefit 


2 Fa — — * 


——_— 


* 


FJelony. 


Vide 2 Baab b. 


P. G 35. 


cc 
cc 
cc 


Benefit of the Clergy, Ec. Provided, that nothing in this AQ ſhall 
extend to Apprentices under the Age of fifteen Years, who ſhall rob 
their Maſters as aforeſaid. | 


By the 22 Car. 2. cap. 5. it is enacted, “ That no Perſon, who ſhall 


cc 


v4 


or 


be indicted for. feloniouſly cutting and taking, ſtealing or carryin 


© away of any Cloth or Woollen Manufactures from the Rack or Ten. 


ter in the Night-time, and thereupon found guilty by Verdict of 
twelve Men, or ſhall confeſs the fame on Arraignment, or will not 
anſwer directly to the ſame according to the Law of the Realm, or 


ſhall ſtand wilfully of Malice mute, or challenge peremptorily above 


the Number of twenty, or ſhall be upon ſuch Indictment outlaweg, 
ſhall be admitted to the Benefit of the Clergy ; and by the ſame Act 
ro ſteal or imbezil any of his Majeſty's Sail, Cordage or any other 
his Majeſty's Naval Store, is excluded the Benefit of the, Clergy, 

That all Perſons, who ſhall ſteal any Goods out of any Pariſh Church, 


other Church or Chapel, are in all Cafes excluded the Benefit of 


the Clergy. 


(H) Where the Offender is to be tranſpozted. 


cc 


* 


T is enacted by 4 Georg. 1. cap. 11. and 6 Georg. I. cap. 23. “ That 
« where any Perſon or Perſons ſhall be convicted of Grand or Petit 
Larceny, or any felonious ſtealing or taking of Money, Goods or 
Chattels, either from the Perion or in the Houſe of any other, or in 
any other Manner, and who by the Law ſhall be intitled to the 


* Benefit of the Clergy, and liable only to the Penalties of Burning 


in the Hand or Whipping, (except Perſons convicted for receiving or 
buying ſtolen Goods, knowing them to be ſtolen,) it ſhall and may be 


lawful for the Court before whom they were convicted, or any | 
Court, held at the ſame or any other Place, with the like Authority, 
if they think fit, inſtead of ordering any ſuch Offenders to be burnt 
in the Hand, or whipt, to order and direct that ſuch Offenders ſhall } 
be ſent, as toon as conveniently may, to ſome of his Majeſty's Co- 
lonies and Plantations in America for the Space of ſeven Years; and | 
that Court before whom they were convicted, or any ſubſequent 


Court, with like Authority as the former, ſhall have Power to con- 


vey, transfer and make over ſuch Offenders, by Order of Court, to 
the Uſe of any Perſon or Perſons who ſhall contract for the Per- 

formance of ſuch Tranſportation to him or them, and his and their 
Aſſigns, for ſuch Term of ſeven Years; and where any Perion ſhall | 
be convicted for any Crimes, for which they are excluded their Clergy, W 
and the King ſhall extend his Mercy to them upon Condition ot | 


Tranſportation to any Part of America, and ſuch Intention of Mercy 


be ſignified by a Principal Secretary of State, it ſhall be lawful for 
any Court having proper Authority, to allow ſuch Offenders the | 
Benefit of a Pardon, to order and direct the like Tranſportion to an) 


Perſon, who will contract for the Performance thereof, of any ſuch 


Offenders; as alſo of any Perſon convict of receiving or buying ſtolen | 
Goods, knowing them to be ſtolen, for the Term of fourteen Yea!" | 


in Caſe ſuch Condition of 'Tranſportation be general, or elſe for uct 
other Term as ſhall be made Part of ſuch Condition; and ſuch Fer- 
fon ſo contracting, and his Afigns, ſtall have an Intereſt in the Ser- 
vice of the ſaid Offenders for ſuch Term of Years; and if any ſuch } 
Offender return into Creat Britain or Ireland, before the End of h3 

4 «& Term, 
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| Felony. 


Term, he ſhall be liable to be puniſhed as any Perſon attainted of 
Felony, without the Benefit of Clergy, Ec. Provided, that the 
King may pardon and diſpenſe with any ſuch Tranſportation, and 
allow of the Return of ſuch Offender, paying his Owner, at the 
Time, ſuch Sum as ſhall be adjudged reaſonable by any two Juſtices 
of the Peace, where ſuch Owner dwells, and where any ſuch Offenders 
ſhall be tranſported, and ſhall have ſerved their Terms, ſuch Services 
ſhall have the Effect of a Pardon, as for the Crimes for which they 
were tranſported. — 


* 


And it is further enacted, “ That every ſuch Perſon, to whom any 
ſuch Court ſhall order any ſuch Offenders to be transferred or con- 
veyed, ſhall, before ſuch Offenders ſhall be delivered to them, con- 
tract with ſuch Perſon as ſhall be appointed by ſuch Court, and ſhall 
give ſufficient Security, to the Satisfaction of ſuch Court, for the 


Tranſporting ſuch Offenders to ſome Plantation in America, to be or- 


dered by ſuch Court, and the procuring an authentick Certificate 
from the Governor, or chief Cuſtom-Houſe Officer, of the Place of 
the Landing of ſuch Offenders, c. and their not returning by the 
wilful Default of ſuch Contractor. Tu | 


* P 2 * 


Aid it is further enacted, by 6 Geo. 1. cap. 23. 
nominate two or more Juſtices of the Peace, for the Place where ſuch 
Offenders ſhall be convicted, who ſhall have Power to contract with 


any Perſon or Perſons for the Performance of the Tranſportation of 
* ſuch Offenders, and to order ſuch and the like Security, as the ſaid . 


former Act directs, to be taken by Order of Court, and to cauſe ſuch 


Felons to be delivered to ſuch Contractors; which ſaid Contracts 


and Security ſhall be certified by the ſaid Juſtices to the next Court, 
held with like Authority, to be filed, Ec. „ £ 

And it is further enacted, “ That all Charges, in or about ſuch Con- 
tracts, Oc. ſhall be born by each County, Sc. for which the Court 
was held, and that the reſpective Treaſurers ſhall pay the ſame; and 
that all Securities for Tranſportation ſhall be by Bond, in the Name 


of the Clerks of the Peace, Ec. and the Money recovered ſhall be to 
the Uſe of the reſpective Counties. | EE 
And it is further enatted, © That the Perſons ſo contracting, E5c. 


may carry ſuch Offenders towards the Sea-Port, Ec. and that if any 
Perſon ſhall reſcue ſuch Offenders, or aid them in making their 
Eſcape, Cc. they ſhall be deemed guilty of Felony without Clergy 


and that if any Felon ordered for Tranſportation ſhall be afterwards. 


at large within any Part of Great Britain, without ſome lawful Cauſe, 
before the Expiration of his Term, and be lawfully convict thereof, 
he ſhall ſuffer Death without Clergy, and may be tried before Juſtices 
of Aſſiſe Oyer and Termiuer, or Gaol-Delivery, for the County where 
he ſhall be apprehended, Oc. or from whence he was ordered ro be 
tranſported, & Sc. and that the Clerk of Aſſiſe, and Clerk of the Peace, 
where ſuch Orders of Tranſportation ſhall be made, ſhall on Requeſt 
of the Proſecutor, &c. certify briefly a 'Tranſcript, containing the 
Tenor of every Indictment, Conviction and Order of Tranſportation, 
to the Juſtices of Aſſiſe, Sc. which ſhall be ſufficient Proof of ſuch 
Conviction and Order of Tranſportation. | | 


Felo 


c That the Court may 


Dame 


Felo de le. 


Plot. 261. Perſon who wilfully deſtroys himſelf is termed a Felp de ſes 


een as he acts againſt the firſt Principle of Reaſon, which is that 


ſome Caſes of Self. preſervation. 
it is con- | 1 


ſidered as a different Offence; and therefore if the King pardons all Crimes, except Murder, this 


Otfence ſhall be Pardoned; for tho' in a ſtrit Senſe it may be called Murder, yet according to the 
common Acceptation of Words, the Offence of a Perſon who murders another, and that of Felp de 
ſe, are conſidered as diſtin Offences, and as ſuch are diſtinctly treated of by Authors who have 
wrote of theſe Matters, as Stam. P. C. 183. &c. Beſides, the End of excepting Murder ſeems to be 
that the Offender might be brought to Juſtice, and that the Law of God and Nature, which require 
Blood for Blood, might be ſatisfied ; but the diſcharging a Chattel, or pardoning a Forfeiture, is not 
of any ſuch Conſequence ; alſo it hath been held by Divines, that Pardoning Murder draws Periculum 
Animarum With it, as being contrary to the Law of God, which requires Blood for Blood. The King 
ver. Ward. 1 Lev. 8. 1 Sid. 150. 1 Keb. 66, 548. S. C. adjudged. It is alſo in common Parlance 


taken as a diſtin&t Offence from other Felonies; and therefore a Grant of Bona & catalla Felonun 


will nor carry the Goods of a Ielo de fe. 1 Sid, 420. 1 Vent. 32. 1 Sand. 274. adjudged. 
n treating of this Offence it will be neceſſary to conſider, 
(A) Where a Man ſhall be ſaid to be a Felo de ſe. 


(B) Of the Manner of finding him ſuch. 
(O) What he ſhall fozfeit foz this Offence, 


ids 
— 


( Where a Pan ſhall be ſaid to be Fel 


de le. 


Com. zo, 31. NO Perſon can be Felo de fe, who is under the Age of Diſcretion, 
8 + 50 28. or non compos at the Time he commits the Fact; and therefore | 
Y * * 


( In 3 A %. if an Infant kill himſelf under the Age of Diſcretion, or a () Lunatic 
100. it is during his Lunacy, he can't be a Felo ds ſe. 

ſa id to be Toth | : : | | | 

the prevailing Opinion, that a Perſon who kills himſelf muſt be non compos of Courſe, on this Suppo- 


ſition, that it 14 impoſhble a Man in his Senſes ſhould do a Thing fo repugnant to Nature and Re 


ſon; but in 1 Ila P. C. 67. this Notion is juſtly exploded, And in Comb. 2, 5, 


44 E. 3.4% Nat only he, who deliberately kills himſelf, but alſo he, who mal 


23 Fu ciouſly attempting to kill another happens to kill himſelf, is a Fe! de 
5 7-04 0 if; diſcharge a Gun at B. with an Intent to kill him, and the 
Dat, cab. 92. Gun burſts and kills A. or if A. ſtrike B. to the Ground, and then 
haſtily falling upon him, wound himſelf with a Knife which E. happens 
to have in his Hand, and die; in both theſe Caſes A. is Felo de ſe, for he 

is the only Agent. | 


15 


and is ſaid to be guilty of the worſt ſort of (a) Murder, 


N. 
e 
ick 


ppo 
en- 


nal. 
0 de 
the 
then 
ypeys 
or he 


1 


| otherwiſe of late, and it ſeems now ſettled, that ſuch Inqueſt being 153. 
| noved into the King's Bench by Certiorari, may be there traverſed by 2 Keb. 8 50. 


Lord of the Manor, Oc. 


— N 


Felo de ſe, 


But if a Man be killed by haſtily running on a Knife or Sword, which S. P. C. 
a Ferſon affaulted by him, and driven to the Wall, holds up in his 16 1 
Defence, he Thall pot be adjudged a Felo de ſe, but the other ſhall be 5, f. 
judged to have killed him ſe defendendo. dt hes 


Crom. 28. count. 
3 bift. 54. 
Reilw. 136. 


— 


WERE - — 7 


If one Perſon kills another, tho' by his Deſire and Intreaty, yet the 
Perſon fo killed is not a Felo de ſe, but he who killed him is as much a 
Murderer, as if he had acted out of his own Head; for every Aﬀent of 
that kind is void, being againſt the Laws of God and Man. | 

But if two Perſons agree to die together, and one of them, it the Per- a/c 754. 21. 
ſwaſion Of the other, buys Ratsbane, and mixes it in a Potion, and 1041. _ 
toth drink of it, and he who bought and made the Potion ſurvives, by I Hawk, P. C. 
uſing proper Remedies, and the oti:er dies, it ſeems the better Opinion, 
that be who dies ſhall be adjudged a Felo de ſe, becaufe all that hap- 
pen zd as originally owing to his own wicked Purpoſe, and the other 
only pat it in his Power to execute it in that particular Manner. 


SEE K 1 > ati. aa iti th. dh ac. 4 4 — 3 I 52 
2— 


(B) Of the Manner of finding of him ſuch, 


A TO Perſon can be a Felo de ſe before he is found ſuch by ſome In- H. P. C. 29. 
quiſition, which ought regularly to be by the Coroner ſaper vi- 3” 5 
e Corporis, if the Body can be found. ” 7 is 

But if che Body can't be found, ſo that the Coroner, who has Au- 3 Il. 55. 
thority only ſuper viſum Corporis, can't proceed, the Inquiry may be Il. P. C. 29. 


] . 5 | : : 333 2 Lev. 141. 
by Juſtices of the Feace, who by their Commiſſion have a general | V. : 


| . A 1 Hawk. P. C. 
Power to enquire of all Felonies, or in the King's Bench, if the Felony 69. 


were committed in the County where the ſaid Court fits, and ſuch In- 

cuifitions are traverſable by the Exccutors, &c. 

But it was formerly held, that with Regard to the high Credit which 8 E. 4. 4. a. 
the Law gives to Inqueſts found before the Coroner, that no ſuch In- Bre. Coron. 
qneſt found before him could be traverſed; but this has been ruled }?,* 


the Executor or Adminiſtrator of the Perſon deceaſed, or by the King or * 7" 195. 


566, 604, 800. Skin. 45. 


All Inquiſitions of this Offence being in the Nature of Indictments 1 Salk. 377. 


| ought particularly and certainly to ſet forth the Circumſtances of the 
| Fact, as the particular Manner of the Wound, and that it was Mor— 


tal, Se. and in the Concluſion add, that the Party in ſuch Manner mur- 


| red - himſelf. | 


And therefore if either the Premiſſes be inſufficient, as if it be found 3 Lev. 140. 
that the Party flung himſelf into the Water, G ſic ſe ipſum emergit, 3 Me. 100. 


| which is Nonſenſe, becauſe emergo ſignifies only to riſe out of the 
Water; or if there be wanting the proper Concluſion & {i ſe ipſum 
NMirdravit, the Inquiſition is not good. 


Let if it be full in Subſtance, the Coroner may be ſerved with a /e 2 Tee. 
Yule to amend a Defect in Form. 1 
; 1 Mt. 225. 
259. 1 Keb 907. 3 Mod. 101. 1 Salk. 377. 


Vol. II. 41 wh (C) That 
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4.82 | Felo de fe, | 


(C) What he ſhall forfeit fo2 this Dffence, 


Stamf. P. C. Filo de ſe forfeits all Chattels Real or Perſonal, which he hath in 
8 X his own Right, and alſo all ſuch Chattels Real whereof he is pol. 
Plow. 243, ſeſſed, either jointly with his Wife, or in her Right; and alſo all Bonds, 
262, and other Perſonal Things in Action, belonging ſolely to himſelf; and 
Crom. 31. 4. alſo all Perſonal Things in Action; and as ſome ſay, entire Chattels in 
„ wit Poſſeſſion, to which he was intitled jointly with another, on any Account, 
8 E. 4. 24. b. except that of Merchandize; but it is ſaid, that he ſhall forfeit a Moiety 


Raym. J. only of ſuch joint Chattels as may be ſevered, and nothing at all | 


| what he was poſſeſſed of as Executor or Adminiſtrator.  _ 
| Plow. 261, But the Blood of a Felo de ſe is not corrupted, nor his Lands of In- 


F 


herirance forfeited, nor his Wife barred of her Dower. . 


COS . | 
3 7%. . Self- Murder is found by ſome Inquiſition, and conſequently the Forfe:. 


7 N 362. ture thereof is ſaved by a Pardon of the Offence before ſuch finding. 
1 Sid. 1 50, - | 
162. 2 Mod. 53. 3 Mod. 100, 241. cont. 1 Lev. 8. 1 Keb. 67, 68. 


Pi 60 But if there be no ſuch Pardon, the whole is forfeited immediately 
5 Co. 110. after ſuch Inquiſition, from the Time ſuch mortal Wound was given, 


For Proceſs and all intermediate Alienations are avoided. 
from the | : 
Crown- Office againſt a Debtor of a Felo de ſe, tide 1 Saund. 273. 


- Feoffment, | 


Sdelm. Glau-. S all Froperty in Lands began by Occupancy, ſo it ſeems the 
510. firſt Method of transferring Property was by Inveſtiture for 
as no Man could originally appropriate, but by ſettling him- 
ſelf in the Poſſeſſion and Application of it to his own Uſe; © 
no Man could transfer but by a ſolemn and publick Delivering ove! 
the Poſſeſſion, and the Ceremony uſed in ſuch Act of Delivery is in ot 
Law called Livery and Seiſin, and is thus defined, Solemnis rei feudali 
traditio ſub præſtatione fidei coram Teſtivus Vaſſalo fad a. 
The End and Deſign of this Inſtitution was, by this ſort of Ceremon! 
or Solemnity, to give Notice of the Tranſlation of the Feud from che 
Hand to another; becauſe if the Poſſeſſion might be changed by the 
private Agreement of the Parties, ſuch ſecret Contracts would make i 
difficult and uncertain to diſcover in whom the Eſtate was lodged, an! 
conſequently the Lord would be at a Loſs of whom to demand his St 
- vices; and Strangers equally perplexed to diſcover againſt whom 0 
commence their Actions for the Froſecution and Recovery of tit! 
Right; to prevent therefore this Uncertainty, the Ceremony of Liv! 
and Seiſin was inſtituted. 


I Thi 


Alſo no Part of the Perſonal Eſtate is veſted in the King before the 


" - « —_—_— 
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This Method of Conveyance was made Uſe of before Men were ac— 
quainted with Letters, and therefore was it required to be on the Land, 
or near the Land, that the other Tenants of the Manor might be Wit- 
neſſes of it, who in thoſe Days were called to the Lord's Court, to 
determine all Controverſies relating to ſuch Tranſlation; and tho' after 
the Uſe -of Letters a Charter of Feoffment was introduced, vet was not 
this neceflary, but only tended to the Authentication or Evidence of it ; 
and {0 our Law determined, before the Statute of Frauds and Perjuries, 
as is obſerved hereafter, 40. „„ 


for the better Underſtanding this Manner of Conveyance we ſhall 
1 | conſider, 1 


(A) The feveral Sozts of Livery in our Law: And 


herein, 


1. Of Livery in Decd. 
2. Of Livery within View, or in Law. 


(B) The Effect and Operation of Livery : And herein, 


1. The Effect thereof to paſs a future Intereſt. 

2. The Operation thereof where the Feoffor is out of Poſ- 

3 „ 5 

3. In what Caſes ſeveral Parcels will paſs by one Livery, 
or where ſeveral Parties may take by Livery to one. 


(C) Of the Charter of Fcofiment; and herein what 
Things are neceſſary to the making a perfect Cizar- 
ter, and how far the Charter governs the Livery 
which is relative to it. 


(D) Who map make a Feofment. 
(E) Of making it by Letter of Attozney, 


1 


5 the 
: for 
him- 
e; {0 
| Ovel 
in out 
ada 


| (4) The ſeveral Soꝛts of Livery in our Law: 


And herein, 
1. Of Livery in Deed, 


m obe 
dy the 


1ake ! 


tne Land, or ſome other Thing, in the Name of all the Lands and Tene- 7Þrowgeds 
. 20 ments contained in the Deed, or it may be made by Words only, with- 
ty 1 


Caſe. 
6 Co. 26. 


1 de. out the Delivery of any Thing; as if the Feoffor being upon the Land, Sharps Cafe, 
or at the Door of the Houſe, ſays to the Feoffee, I am content that you 2 Rol. Abr. 7. 


nom (0 d 2 7 1 8 7 up ; 
© the? ould enjoy this Land according to the Deed, or enter into this Houſe © — _ 
| 1 | RR —— * | Ak. 88. 
river un and enjoy it according to the Deed; this is a good Livery to ieh from. 
fals the Freehold, becauſe in all theſe Caſes, the Charter of Peoffment cont. 


Makes the Limitation of the Eſtate, and then the Words ſpoken by the 
Feoffor, 


'Thi 


V | ; 3 | „ FLY : . pet's | | 
emo", Fe E Livery in Deed is the actual Tradition of the Land, and is Co. Lit. 48. « 
made either by the Delivery of a Branch of a Tree, or a Turf of 9 Co. 137: b. 


£ 
14 1 
141 


3 — 


Feotfment. 


Feoffor, on the Land, are a ſufficient Indicium to the People prefent, to 
determine in whom the Freehold reſides during the Extent of the Limj. 
tation ; beſides, the Words being relative to the Charter of Feoffment 
plainly denote an Intention to enfeoff. 

6 Co. 26. But if a Man without any Charter, being in his Houſe, ſays, I here 
LY 4 „ demiſe you this Houſe, as long as I live, paying 20 J. per Anz. this 
_ Ele 482 piſſes no Freehold, but only an Eſtate at Will, becauſe the Word De. 
9 Co. 138. miſe denotes only the Extent of the Limitation of the Eſtate intended 
Moor pl. 632: to be conveyed ; but bare Words of Limitation, without fome Acts or 
Words to diſcover the Intention of the Feoffor to deliver over the Poſ— 
ſeſſion, are not ſufficient to convey the Freehold ; for if a Charter of 
Feoffment be made to a Man and his Heirs, this without ſome other Act, 


—— 


or Words to give the Poſſeſſion, only paſſes an Eſtate at Will, becauſe h 

the Act of Delivery is requiſite to the Perfection of the Charter; but 5 

beſides the Charter of Feoffment, there muſt be ſome Act or Words 

to deliver over the Poſſeſſion before the Feoffee can enjoy it purſuant P 

| to the Charter. | | WE 
1 5 But if the Feoffor had delivered the Charter upon the Land in the WM. .. 
by The 48. a, Name of Seiſin of all the Lands comprized in the Deed, this had ben MB \ 
57. 4. good to execute the Deed, and to give Livery alſo; becauſe the bare 5 
2 Rol. Abr. ). Delivery of the Deed is good to execute it as a Deed, and the Deli- 0 
6 Co. 26. very of the Deed or any other Thing, in the Name of Seiſin of the 0 
Land, is ſufficient to give Livery, becauſe the Intention of thoſe ſolemn } og 

Acts, is only to diicover to all Perſons in whom the Freehold is lodged; th 


and this End is as effectually anſwered by the Delivery of a Deed, or 
any Thing elſe in the Name of a Seiſin, as of a Turf or a 'L wiz, the 
one being equally. viſible and notorious as the other. 
Moor pl. 286. A. being ſeiſed of Lands in Fee borrows 20 J. of B. and for repay- 
ogg EE ment agrees to afſure him the Land ; and thereupon they both went to 
e *7 the Land where A. ſaid to B. I am indebted to you 20 J. and-if I don't 
pay you before Michaelmas, then J bargain and ſel} this Land to you; 
and if I pay you then, I ſhall have my Land again; and then puts B. 
in Poſſeſſion of the Land ; this was held a good Livery, becauſe here the 
Poſſeſſion was actually delivered purſuant to the Agreement of aſſuring 
the Land for the Security of the Money, which Poſſeſſion was to be 
reveſted on the Payment of the Money by A. the Feoffor. 


2. Ok the Livery within Gicw, or the Livery in Lev. 


Plex. 47. The Livery within View, or the Livery in Law, is when the Feofor 
is not actually on the Land, or in the Houſe, but being in Sight of it 
ſays to the Feoffee, I give you yonder Houſe, or Land, go and enter 
into the ſame, and take Poſſeſſion of it accordingly ; this Sort of Livery 
ſeems to be made at firſt only at the Court Barons, which were ancient!y 
held / die in ſome open Part of the Manor, from whence a general 
Survey, or View, might have been taken of the whole Manor, and the 
Pares Curie eaſily diſtinguiſhed that Part which was then to be tranf- 
ferred, ES, | 3 

Co. Lit. 48. b. But this ſort of Livery is not perfect to carry the Freenold, till an 

2 Rel. Abr. actual Entry made by the Feoffee, becauſe the Poſſeſſion is not actually 

i Vent. 186. delivered to him, but only a Licence or Power given him by the Feoffor 

Loo £5. to take Poſſeſſion of it; and therefore, if either the Feoffor or Feoffce 

Pollex. 4% die before an Entry made by the Feoffee, the Livery within the View 

becomes ineffectual and void; for if the Feoffor dies before Entry, the 
Feoffee can't afterwards enter, becauſe then the Land immediately de- 

ſcends upon his Heir, and conſequently no Perſon can take Poſſeſſion of 

his Land without an Authority delegated from him who is the Proprietor; 

I nor 


* 


Feoffment. 


nor can the Heir of the Feoffee enter, becauſe he is not the Perſon 
to whom the Feoffor intended to convey his Land, nor had he an Au- 
thority from the Feoffor to take the Poſſeſſion; beſides, if the Heir of 
the Feoffee were admitted to take Poſſeſſion after his Father's Death, he 
would come in as a Purchaſer, whereas he was mentioned in the Feoff- 


ment to take as the Repreſentative of his Anceſtor, which he can't do 


ſince the Eſtate was never veſted in his Anceſtor. 

Bur if the Feoffee, in ſuch Caſe, dare not enter into the Land with- 
out beril of his Life, he may claim the Land, as near as he may ſafely 
venture to go, and this ſhall be ſufficient ro veſt the Poſſeſſion in him, 
and render the Livery within View perfect and compleat; fot no Body 
is obliged to expoſe his Life for the Security of his Property; but when 
he has gone as far as he may with Safety, the Law very reaſonably looks 
upon ſuch Intention to be as effectual as tle Act. it (elf; for otherwiſe 
it might be in the Power of a Man, by his own Act of Violence, to de- 

rive another of his Right, and thereby to reccive an Advantage from 
an unlawful Act. „ „ 
If a Man delivers a Charter of Feoffment to his Feoffee; within 
View, and ſays, I will that you have the Lands that you ſee there, 
the which are comprized in this Charter, according to the Purport of the 
Charter, this is a good Livery within View; for the Charter of Feoff- 
ment fully denotes the Intention to enfeoff, and the Words are 4 Li- 
| cence to the Feoffee to enter into the Land, and to take the Poſſeſſion 
thereof; according to the Charter,, nn 

But if the Feoffor had only delivered the Charter of Feoffment within 
| View, and only ſhewed the Feoffee the Lands, without ſaying any 
| Thing, tho' the Feoffee had actually entered into the Land, and the 
| Feoffor had afterwards agreed to the. Entry, yet this, it ſeems, is no 
good Feoffment ; becauſe the bare Shewing :of, the Lands to the Feoffee 
implies no Authority or Licence from the Feoff r to take Poſſeſſion ; and 


2 Rot: Ab 7. 
Co. Lit. 48. b. 


2 Rol. Abr. 7. 


2 Rel. Abr. 76 
2 Co. 55. b. 


conſequently, the Entry being without any Authority can't veſt the 


| MW Freehold in him, becauſe there was no ſolemn Act, nor publick Declara- 


Intention to change the Poſſeſſion, and the ſubſequent Agreement of the 
| Feoffor can never ſupport an Act which was originally void; for tho? 
the Feoffee, after the Delivery of the Charter, might take the Uſu- 
fructuary Poſſeſſion as Tenant at Will, yet the Freehold ſtill continued 
| in the Feoffor, for that can't paſs from one to another, without ſome 
ſolemn or publick Declaration, that the Pares may, upon any Diſpute, 
determine in whom the Freehold reſides. . N 
fa Man makes Livery, within View, to a Woman, and before ſhe 
»x enters the Feoffor marries her, and afterwards never claims any Thing 
it bot in Right of his Wife, this is a good Execution of the Livery ; for 
er che Husband claiming the Land, in Right of his Wife, ſhall be ſuffi- 
ry cent to reduce the Lands actually into her Poſſeſſion, ſince he is the 
ly proper Perſon to tranſact for her; and therefore ſhall be preſumed to 
ral have parted with and delivered up the Poſſeſſion to her, ſince after the 
the Coverture he claimed the Land only in her Right. 5 

So where two Women were Joint-Tenants in Fee, and one of them 
made a Feoffment to a Man, and Livery within View, by ſaying, go 
enter and take Poſſeſſion ; and before the Man entered he married the 
Feoffor ; his Entry after the Marriage was a good Execution of the 
Livery, becauſe by the Livery within the View, an Intereſt paſſed to 
the Feoffee, which was not revocable by the Feme ; and his Entry after 
the Coverture makes the utmoſt Notoriety, the Thing is capable of, to 
diſcover in whom the Freehold is lodged, and his Entry ſhall be intended 
for his Benefit ; and therefore ſhall have a Retroſpect to the Livery in 
1ew to make it a perfect Feoffment. 
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| tion, made by the Feoffor, by which the Pares might diſcover a real 


Perk. Seft. 
214. 

4 Rol. Ahr. 3* 
Bro. Feoff- 


ment 57. 


1 Vert. 186. 
Pollex. 53. 


1 Mod. 9g 1. 


2 Keb. 872, 
880. 

1 Vent. 186. 
Parſons and 
Perus. 

Pol lex. 45, 
to 333 


e 100 


F cofment. 


Oro. Eliz. 45 1. 
2 Vent. 204. 
Co. Lit. 217. 
5 Co. 94. b.- 


2 Co. 55. 
Buckler's 


Caſe. 


2 And. 29, 
Moor 423. 
Cro. Eliz. 
450, 585. 
Hob. 170, 171. 
5 Co. 94. 

1 Rol. Rep. 


261. 
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than where the Lands lie, becauſe the Tranſlation of the Feud was often 
made at the Court-Baron, in the Preſence of Pares Curiæ; and theſe Courtz 
being held /#b die, the Pares could have a diſtinct View of every part 


of the Manor; and therefore were proper to atteſt this Sort of Inveſti. 


ture, tho* the Lands were in a different County, for notwithſtandin 
that, they might have been Part of the ſame Manor for which the 


Court was held. 1 | 


2 


(3) The Effect and Operation of Livery: | 


And herein, 


1. Of the Effect thereof to paſs a future Jntereft, | 


JA Ceremony was firſt inſtituted, that the Pares of the County 


may, upon any Diſpute relating to the Freehold, determine in 
whom it is lodged, and from thence be the better enabled to determine 


in whom the Right is. Hence therefore it is, that if a Man makes a 
Feoffment, or Leaſe for Life, to commence 77 Futtro, and makes Livery | 
ogg; 6 the Livery is void, and only an Eſtate at Will paſſes to the |} 


Feoffee; for the Deſign of the Inſtitution would fail, if ſuch Livery } 
were effectual to paſs the Freehold ; for it would be no Evidence, or 
Notoriety of the Change of the Freehold, if after the Livery made, the | 
Freehold ſtill remained in the Feoffor, the Uſe of the Inveſtiture would 


rather create than prevent the Uncertainty of the Freehold, and in 


many Caſes would put Men to fruitleſs 'Trouble and Expence in Purſuit 
of their Right; for by that Means, after a Man had brought his Precipe | 
againft a Perſon, whom he ſuppoſed to be Tenant to the Freehold, and 
| had proceeded in it a confiderable Time, the Writ might abate by the 
Freehold's veſting in another, by Virtue of a Livery made before the 


Purchaſe of the Writ. Another Reafon why ſuch future Intereſts can't 


be allowed to paſs by any Act of Livery was, becauſe no Man would be 
ſafe in his Purchaſe, if the Operation of Livery might create an Eſtate, 
ro commence many Years after the Livery was made; and tho? they 
have allow'd a future Intereſt, to commence by way of Leaſe, yet that 
had no ſuch ill Effect in making Purchaſes uncertain, becauſe anciently | 
they were under the Power of the Freeholder, who by Recovery might | 
deſtroy them; and now, unleſs fuch Leaſes were made upon good Con- 
ſiderations, they are fraudulent againſt a Purchaſer ; and *tis not to be 


preſumed, that Leaſes at great Diſtances ſhould be purchaſed for Value. 


Hence, by the way, we may account why a Freehold in Reverſion or 
Remainder can't be granted in Futuro, tho' there no Livery is neceſſary | 
to paſs it; as where A. is Tenant for Life, Remainder to B. in Fee; 
A. makes a Leaſe for Years to C. and afterwards grants the Land to D. 
habend from Mich. next enſuing, for Life; this Grant to D. was ad- 
. Judged void, tho? C. attorned to it after Michaelmas, becauſe ſuch future 
Grants create an Uncertainty of the Freehold, and the Tenant of the 
Freehold being the Perſon who is to anſwer the Stranger's Præcipe, and 
was anſwerable to the Lord for the Services, it were unreaſonable to per- 
mit him, by any Act of his own, to prevent or delay the Proſecution of 


their Right. 


2 But 


Co. Lit. 48. . The Livery within View may be made of Lands in another Count, 


i 1\ 
0 - 
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But where a Man makes a Leaſe to commence from Michactmas, and IIb. 314. 
after Michaelmas makes Livery and Seiſin, this is ſufficient to paſs the Ce. Fa 563+ 
Freehold, becauſe in this Caſe, at the Time of the Livery made, the Cee 


ver. Tyler. 
Poſſeſſion and Freehold were actually transferred to the Lefſee, and Cre. 4087] 
did not remain in the Leflor, after the Notoriety made; which gives 3 Bulſ. 299. 


Notice of transferring the Freehold. 78 and 
ble. 


Moor pl. 876. 
Y ro. Eliz. 873. 


his Authority. „„ „ | 
If a Man makes a Feoffment to commence after his own Death, or Cr El. 


fore if ſuch Feoffments were allowed, the Inveſtiture would be ſo far from 2 LEES. 
being an Evidence, to diſcover in whom the Freehold is lodged, that ir Moor 687 g 
would often miſlead the Juries in ſuch Inquiries ; beſides, it were ab- 
ſurd to ſuffer a Man to reſerve a particular Eſtate to himſelf, and there- 
by in the ſame Contract be both Feoffor and Feoffee. | | 
If a Leaſe for Years be made to A. the Remainder to B. for Life, Lit. Seck. 60. 
and Livery is made, the Freehold: is well conveyed to B. but this Livery 5 Co. 94. C. 
can't be made to B. himſelf, becauſe the Poſſeſſion can't be delivered to C., Lit. 2 
him, for that belongs to A during the Term; the Livery therefore muſt * e 
be made to A. who is to receive the Poſſeſſion, and ſuch Livery actually 
veſts the Freehold in B. becauſe the Preſumption is, that every Man ac- 
cepts of a Gift, which is for his Intereſt; and A. is looked upon as 
the Attorney of B. to take the Livery, becauſe he having an immediate 
intereſt in the Land is the only Perſon to whom the Poſſeſſion can be 
delivered ; for B. has no immediate Right to the Poſſeſſion, and there- 
fore as he can't receive it himſelf, by Conſequence he can't depute an- 
other to take it. i ed 8885 3 

But this Livery muſt be made to 4. upon the Land, for a Livery Co. Lit. 40. 5, 


the View, being anciently made in Court, could only be made by the 
mmedjate; Homagers of the Court from the one to the other; but A. 
n this Caſe: being no Homager to tlie Court, ſince he was only Leſſee 
r Years, was not capable of ſuch Livery within View. ELSE 
And this Livery. to A. muſt be made to him befbre he actually enters Liz. $-2. 62. 
and takes Poſſeſſion, by Virtue of the Leaſe, becauſe if the Poſſeſſion be = Lit. 49. 


_ Co, 94. 
Moor 14. Co, Lit. 216. a. Plow. 156. 6. 


Once 


within the View will not paſs the Freehold: to B. for this Livery within Rol. Abr. 6. 


Co. Lit 217. B. pays him 10 J. within two Years, that then he ſhall have a Fee- | 


ans 5 Feoffment. 


once filled by the Leſſee for Years, there is no vacant Poſſeſſion to be 
transferred by the Livery, for qucd ſemel meum eft amplius meum eſſe 
non poteſt; no Man can receive that from another which is already in 
his Poſſeſſion. 1 

Co. Lit. 49, If a Leaſe for Years be made to A. and B. the Remainder to C. in 

5 Co. 94. Fee, and Livery is made to A. in the Abſence of B. whether the Con- 

2 Rel. abr. 8. ceyance be by Deed, or without the Livery, is good to veſt the Re. 
mainder in C. becauſe by the bare Demiſe, A. and B. have an Intereſt 
in the Land, during the Term, without any further Ceremony, and 


each being equally intitled to the whole Poſſeſſion, either may inveſt W « 

himſelf in the whole Poſſeſſion by Entry, or receive the Poſſeſſion from U 

the Leſſor by the Solemnity of Livery ; and therefore when the whole MW i: 
Poſſeſſion is delivered by the Leſſor, and Livery made to A. in the Ab. n 

ſence of B. in the Name of both, this Livery is ſufficient to veſt the WW \ 
Remainder in C. becauſe A. had as much Power to receive the Poſ. ſe 

ſeſſion of the whole, as if the Leaſe for Years had been made to him 01 

only, he and B. being Jointenants by the Demiſe, and thereby ſeiſed per mn 

my & per tout. | ee 

Co. Lit. 49. b. But if a Leaſe for Life had been made to C. to commence immediate. th 
5 Co. 94. b. ly, and C. had appointed A. and B. his Attornies to take Livery from th 
Palm. 23. the Leſſor; the Livery made to one of them alone had been ineffettual W »! 
and void, becauſe one only, without the other, had no Authority from W Pc 


the Delegation to receive the Poſſeſſion, and conſequently what is done 
by a Repreſentative, without an Authority from the Principal, is a Nul- 
lity, and void; but otherwiſe it is, if the Letter of Attorney had been 
jointly and ſeverally to receive Livery. TE 

Co. Lit. 21). a. If a Leaſe for Years be made to A. Remainder to the right Heirs 
of B. and Livery and Seiſin is made to A. yet the Freehold does not 
paſs from the Leſſor; and therefore the Livery is void, becauſe there was | 
no Perſon in Being at the Time of the Livery made, in whom the | 
Freehold could veſt, for emo eſt Hæres viventis; and the Law will not 
endure ſuch future Operation of the Inveſtiture, becauſe it would create | 
an Uncertainty of the Freehold, which would neceſſarily perplex and 

delay all Proſecutions againſt the Freehold,  —» ; 
Plow. 156. a. If a Leaſe for Years be made to begin at Michaclmas, Remainder to 
Co. Lit. 217. J. S. in Fee, and Livery is made before Michaelmas, the Livery 1s void | 
for the former Reaſon; but a Leaſe for Years may be made to com- 
mence in Hituro, becauſe the Freeholder, who is to anſwer the Stranger's 
Prœcipe, is, notwithſtanding ſuch future Intereſt, certain and known, | 
and therefore not within the Reaſon of the former Caſe. | 
Lit. Sef.350. If A. makes a Leaſe for five Years to B. upon Condition, that if | 


ſimple in the Lands, and makes Livery and Seiſin to B. this paſſes the 
Freehold immediately, and B. has a Fee Conditional, becauſe if the 
Freehold were not to veſt in B. till the Condition performed, it would | 
be difficult, to determine in whom the Freehold is, for ſuch Conditions 
may be, inſerted in Deeds, which are perfected privately between the | 
Parties, and therefore not ſo proper to govern the Poſſeſſion and Seiſin 
of the Freehold, as the ſolemn Inveſtiture by Livery, which is made 
in the publick View of the whole County; therefore as this Solemnity 
was firſt appointed to give Notice of the transferring the Freehold, |! 
follows, that from the Reaſon of the Inveſtiture the Freehold muſt pals 
at the Time of the Solemnity made, or not at all; but if A. had made 
a Leaſe for Life, upon like Condition, to - have Fee, the Livery made 
thereon ſhould not carry the Inheritance till after the Condition pe- 
formed, becauſe there paſt a certain Freehold, in all Events, to the 
Leſſee, and the Livery gave Notice in whom it was lodged, ſo that 
no Man can pretend Ignorance againſt whom to bring his From 
ny whic 
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which would be the Miſchief in the former Caſe, if the Frechold did 
not paſs at the Time of the Livery made. . 


. The Effect of Livery when the Fcoffoz is out of Pot⸗ 
ſeſſion. Lays 


It is regularly true, that the Feoffor muſt be actually in the Poſ- C.. Lie. 48. b 


Livery will be ineffectual and void; becauſe the Deſign of the Liver 7 H. 4.19. b. 
s to give Notice of the Change made of the Poſſeſſion, and therefore it _ 33. 


I OR. : o. Elix. 322. 
muſt be a vacant Poſſeſſion that is delivered; but it were abſurd, that a 97 7 5 


Man ſhould be permitted to transfer to another what he has not in him- 
ſelf; wherefore if a Man makes a Leaſe for Vears, or Life, of his Land, 
or has his Land extended by Virtue of a Statute Merchant, Sc. and 
makes a Feoffment and Livery; the Conuzee or Leſſee being in Poſ- 
ſeſſion of the Land, the Livery is void, becauſe the Land is filled by 
the Lefſee ; and conſequently, during the Continuance of his Intereſt, 
the Feoffor can't deliver a vacant Poſſeſſion ; and therefore the Livery, 
which is a Solemnity inſtituted to give Notice of the Change of 'the 
Poſſeſſion, muſt be void. | 4 
Thus if there be Leſſee for Years of a Houſe and ſeveral Cloſes, and 2 C5. 31. V. 
the Leſſee and all his Servants being in the Houſe, the Leſſor enters B.πν]ẽẽů9 58 
into one of the Cloſes, and makes a Feoffment of it, and gives 


ſhould be in the actual Poſſeſſion of every Part of the Land at the ſame Der 18. 6 
Time; and conſequently the Leſſor can't take Poſſeſſion of the Cloſe, 
which was filled by his Leiſee; and therefore the Livery muſt be void, 


becauſe the Feoffor had no vacant Poſſeſſion to transfer at the Time of 
the Livery made. SS | 


or any Part of the Land, yet if his Wife, Children or Servants had been 


. Dyer 18. 
on any Part of the Land, that were ſufficient ; but the Cattle of the Bo. Tit. 
Leſſee graſing upon the Land, without either Wife or Servant on the Feoffment 66. 


- Land, does not fill the Poſſeſſion as to prevent the Leſſor from entering but Moor 11: 


5 and making a good Livery to paſs the Freehold, becauſe the Cattle cant“ 
n, be (aid to continue upon the Land, Auimo Paſſidendi, for the Benefit of 


their Maſter, as a Servant may, and in Duty ought to do. 


if. But if a Man makes a Leaſe for Life of Lands, and afterwards makes 2 Rel. Abr. 5. 


c- W * keoffment of the ſame Lands, and makes Livery and Seiſin upon the =" me 
he WW Land, by the Aſſent of the Leſſee, and in his Preſence, this is a good B. Ti. 
Livery to paſs the Inheritance, becauſe the Leſſee's permitting the Surrender 48. 
ud Feoffor to come upon the Land, and make Livery, is a ſufficient quirting 
of the Poſſeſſion to him, either by way of Surrender, or to create a 
Tenancy at Will in the Feoffor, to make the Feoffment and Livery 
more effectual and valid. e . 
But if the Servant of the Leſſee were only on the Land, the Livery 2 Hol. Abr. 5. 
made by the Feoffor, tho' with the Servant's Permiſſion, had been void 
it the Servant continued in Poſſeſſion at the Time of the Livery made; 
bor while the Servant continued in Poſſeſſion, it muſt be only for the 
Uſe and Benefit of him that placed him there; and conſequently the 
tollefion of the Servant muſt be looked upon as the Poſſeſſion of the 
Maſter; and therefore the Livery muſt be void, becauſe it could not 
iliver a Poſſeſſion which was ſtill filled by the Maſter, and which 
he Maſter never conſented to part with; and the Permiſſion of the 
dervant will not admit of ſuch a Conſtruction as was made in the 


kecedent Caſe, becauſe the Servant having no Intereſt, but in Right 
Vol. II. | 61 | | of 


{-fion of rhe Land, at the Time of the Livery made, or otherwiſe the 2 Rl. Abr. 3, 3. 


4 Livery, Mov pl. 397. 
this is a void Feoffment, becauſe the Poſſeſſion of Part of the Thing de- 2 Rol. Abr. 4. 
miſed is Poſſeſſion of the Whole, for the Impoſſibility, that a Man Co. Lit. 48. 6. 


80 it is if the Leſſee for Years himſelf had not been in the Houſe, 8 
2 01. * [1 


5 
b 
{ 
{ 
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2 Rol. Abr. 5. 


1 —ͤ—ů — 


of bis Maſter, could neither make a Surrender, nor a Tenancy at Wil 
to the Feoffor. 
Dyer 363.42. But it has been held, where a Man made a Leaſe for Years of 3 
2 Rel. Abr. 5. Houſe, and afterwards made a Feoffment of it, with a Letter of Attor- 
e ney to make Livery, and the Attorney came to the Houſe to make 
Livery in ehe Abfence of the Leflee, and finding no Body in the Houfe 
but the Servant of the Leſſee, who quitted the Poſſeſſion of the Houſe 
at the Deſire of the Attorney, and. then the Attorney made Livery, 
which the Maſter approved of at his Return, faving his Term, that this 
was a good Livery, becaufe here the Servant actually quitted the Houſe, 
and thereby the Attorney had a vacant Poſſeſſion to deliver to the 
Feoffee ;, ſo if the Attorney had found the Leſſee himfelf upon the Land, 


good to pats the Freehold ; for tho' the Ouſter had been a tortious Act, 


ys. the Poſſeſſion became thereby yacant, and conſequently by the 
.ivery might be delivered to the Feoffee. 


2 (0.32.4 Tk there be A. Leſſee for Years of fix Acres, and he makes a Leaſe 


2 R 4 Ab 4 a 2 « . * : 
8 1 4 * for Years of three Acres to J. S. and he in Reverſion enters upon J. &. 


and makes a Feoffment with Livery, this ſhall paſs the three Acres, be- 


cauſe by the Demiſe of A. for Years, the Poſſeſſion became ſeparate aud | 


divided, which was united and one under the Leaſe to A. himſelf; and 
therefore A. s continuing in Poſſeſſion of his own three Acres cauld never 


be a Poſſeſſion of the other three, which he had no Right to during the | 
Demiſe to J. S. but if A. had only made a Leafe at Will to F. S. of | 


thoſe three Acres, the Entry and Livery of the Reverfioner had not 


paſſed them, becauſe A. is ſtill ſuppoſed to be in Poſſeſſion of thoſe three 
Acres, ſince, he may enter into them when he pleaſes, by the Deter. | 
mination. of his own Will; for no Man can be actually upon every Parcel | 
of the Land, yet the Poſſeſſion of one Acre is very reaſonably conſtrued | 


to be the Poſſeſſion of the Whole. 
2 Rol. Rep. 
Moe pl. 1143. 

| of which it was derived, is vaniſhed by the Remitter; and the Ifſue 


enters into Part of the Land deſcended, and makes a Feoffment of the | 


Whole, and gives Livery of that Part into which he entered, in the 

Name of the Whole, this fthall paſs all the Lands to which the Iffue 

was remitted, tho” the Tenant at Sufferance was in Poſſeſſion of Part, 

becauſe that Poſſeſſion may be reaſonably ſuppoſed to be in me, which! 

may actually place my elf in at my Pleaſure; and therefore the Liver 

in that Part, in which the Iſſue had actually entered in the Name of th? 
Whole, ſhall paſs all the Lands. e ea ate Ten 

2 Rol. Abr., A. ſeiſed of Land in Fee, held of the Queen in Socaze, died, and t 

HY * was found by Office, that he died without Heir, by which the Lands were 

ſeiſed as the Eſcheat of the Queen, and B. the Heir of A. traveried the 

Office, upon which Iſſue was joined, and pending the Iſſue, B. made 4 

Deed of Feoffment, with a Letter of Attorney; and afterwards the flue 

being for B. Judgment was given que les meins le R. ſoleut amove, and 

then the Attorney made Livery, after which the 4movens Manu Wi 

executed; this was held a good Feoffment and Livery ; becauſe, by the 

Judgment againſt the Queen, her Poſſeſſion was defeated, and B. vi 

reſtored. to his Right of Poſſeſſion, which he might have placed himſel 

in at his Pleaſure; and therefore might transfer that to another which be 

might actually inveſt himſelf in at Pleaſure. | 

Nil. Abr. 5. Thus if Land deſcends to F. & who enters bur into Part of it, 2 

makes a Feoffment of the Whole, and Livery in that Part, in which be 

entered in the Name of the Whole, all the Land fhall paſs; for bebte 

3 TA. 


So it is in Caſe of a Tenant at Sufferance; as if Tenant in Tail makes 
260. a Feoffment in Fee to the Uſe of himſelf in Fee, and afterwards makes 
Bridgeman à Leaſe for Years, and dies, by which the Iflue is remitted before En- 
and Charlton. try, and conſequently the Eſtate of the Leſſee for Years is determined 
and changed into a Tenancy at Sufferance, becauſe the Fee-fimple, out | 
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that in this Caſe, an Entry into Part may be conſtrued an Entry into 
the Whole, the Feoffor having a Power to reduce the Whole into his 
actual Poſſeſſion at his Will, the very Act of Feoffment, with the Livery 
in all rheſe Caſes, may reaſonably be taken to be a Determination of 
his Will to take the Poſſeſſion, ſince the Livery and Feoffment would be 
invalid unleſs he were in Poſſeſſion. | EDS: 
If Husband and Wife be ſeiſed of Land in Fee, and the Husband , py. 4, 
| 5 ol. Abr. 5. 
makes a Feoffment of the Whole, the Wife being upon the Land, yet Perk. Set. 
the Livery ſhall paſs the Land, becauſe the Husband had the whole 223. 
Poſſeſſion, either in his own Right, or in Right of his Wife; and there- | 
fore could deliver it over by the Inveſtiture, tho* the Wife ſhould diſ- 
ree to it. | | 
If the Queen be Leſſee for Years, and he in Reverſion enters upon 1 Kal. Aue. 5. 
the Land, and makes a Feoffment in Fee, this is void; becauſe the Law & vide 2 Ce. 
preſerves the Poſſeſſion for the Queen, who by conftantly attending the 53: 
Buſineſs of the Publick, is preſumed not to have Leiſure to take Care of 
her private Concerns; but if the Queen had made a Leaſe for Vears 
to Fj and he in Reverſion had cutered and ouſted him, and made 
a Feoffment, that had been good; becauſe the Queen had no Right ro 
the Poſſeſſion during the Leate to JF. S. and the Reverſioner having 
gained the Poſſeſſion by his ouſting F. S. might conſequently deliver it 
by the Inveſtiture. ; | 
If a Man makes a Leaſe for Life to A. and after makes a Feoffment and 2 Rol. Abr. 
Livery to A. of the Land in Leaſe, this is a good Livery and Feoff- 495 
ment; for tho' the Land was in Leafe to A. yet his Acceptance of the _ | > 
. | | . _ cor 636. 
Feoffment and Livery amounts to a Surrender, ut res magis valeat, and ? 
conſequently the Feoffor has thereby Poſſeſſion to transfer by the Livery 
to the Feoffee. ER ns 
If a Man be ſeiſed of two Acres, and makes a Leaſe for Years of one Co. Lit. 49. a. 
them, and after makes a Feoffment of both Acres, and Livery of the 2 Kol. 4br.56. 
Acre in his own Poſſeſſion, in the Name of both, the Livery is void and e 
ineffectual to paſs the Acre in Leaſe, becauſe that being full of the 
Leſſce, the Feoffor had not the Poſſeſſion to transfer by the Livery; 
yet ſuch Feoffment is a good Grant of the Reverſion of the Leaſchold 
Acre, if the Termor attorns, becauſe every Man's Act is conſtrued moſt 
ſtrongly againſt himſelf; and therefore the Feoffor ſhall not be admitted 
to claim any Thing in either of the Acres, ſince the Poſſeſſion of the one 
was actually transferred by the Livery, and the Reverſion of the other 
in Leaſe by the Decd of Feoffment, which, with the Artorment of the 
Tenant, amounts to a Grant. e To „„ 55 
ut if there be a Leaſe for Years, Remainder to B. for Life, and C. 2 Rol. 40, 
the Reverſioner in Pee makes a Feoffment in Fee, with Livery to A. 4, 36. 
this is void as a Feoffinent, becauſe C. had no Poſſeſſion to transfer by K Ar. 
the Livery, that being already in A. and the Freehold in B. by the 2 and 
former Leaſe; and the Acceptance of the Livery by 4. was neither a Kretsford. 
Surrender, nor an Attornment; as in the former Caſe it could not a- _ 
mount to a Surrender, becauſe of the intermediate Freehold which was 
in B. nor did the Feoffment amount to a Grant and Attornment; for 
tho', according to the former Caſe, every Man's Conveyance is con- 
ſtrued moſt ſtrongly againſt the Grantor ; yet in this Cafe the Grant is 
ineffectual, for want of Attornment ; for A.'s Acceptance is no Attorn- 
ment, becauſe he ſhall not bring B. within his Fealty, by an Act which 
was not in its original Intention deſigned to be prejudicial and injurious 
to B. by diſplacing his Remainder. ; 3 
If a Man be ſeiſed of two Acres, and being difſeifed of one, makes a , R 46s. C. 
Feoffment of both, and Livery in the Acre in Poſſeſſion, in the Name of Dyer 18. 
both, yet the Acre of which he was diſſeiſed does not paſs, becauſe he 
could not deliver that Poſſeſſion to the Feoffee, which the Diſſeiſor 
hid, So it is if the Diſſeiſor had made a Leaſe at Will, and then the 


Diſſeiſee 


— 
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Diſſeiſee had made a Feoffment of the Acre in his Poſſeſſion, in the 
Name of both, this had not paſſed both the Acres, becauſe the Pof. 
ſeſſion of one Acre was ſtill out of him, and the Feoffment could not be 
any Determination of the Will of the Diſſeiſor. 
Dyer 18. But if.a Man be ſeiſed of two Acres, and makes a Leaſe at Will of 
z Rol. Abr. 5 one, and after enfeoffs F. S. of both Acres, this ſhall paſs both; becauſe 
the very Feoffment and Livery is a Determination of the Eſtate at 
Will, and conſequently the Feoffor has thereby reſumed the Poſſeſſion 
in order to convey it by Livery ; otherwiſe of a Leaſe for Years, be- 
cauſe the Poſſeſſion is in the Termor during the Leaſe. 3 
2 Rel. .tlr 6. If A. be Leſſee for Life of Black-Acre, and being likewiſe ſeiſed in Fec 
9 H. J. 25,0. of White-Acre, makes a Feoffment of both, and gives Livery in White. 
Acre, in the Name of both, this is a good Feoffment of both Acres, be- 
cauſe A. had the Freehold and Poſſeſſion of both Acres, and therefore 
might well deliver them over by the Inveſtiture; otherwiſe if A. had 
been only poſſeſſed of Black-Acre for Years, for then it ſhould not paſs 
i . ; by the Feoffment, becauſe the Charter of Feoffment paſſes the Intereſt in 
it | the Term before the Livery made, and a lefſer Eſtate by Right ſhall be 
4 | - ſuppoſed to paſs, rather than a greater by Wrong; but in the firſt Caſe, 
| where A. had the Freehold in both Acres, nothing paſſes till the Livery 
was made ; and therefore the Livery muſt operate to paſs the Fee in 
- both Acres, ſecundum formam Chartæ, or elſe it can paſs nothing. 
2 Rol. Abr. 4. But if A. had been poſſeſt of Black-Acre for Years, in Auter droit, as 
 _ Guardian to an Infant, and had made a Feoffment of both Acres, and 
given Livery in White-Acre, in the Name of both, that had paſſed both 
Acres to the Feoffee ; becauſe the Term being veſted in the Infant, the 
Guardian could lawfully transfer it as if he had been in Poſſeſſion of it 
| in his own Right; and therefore the Livery muſt operate to ouſt the 
Fi e Infant of the Term, and diſſeiſe him in Reverſion, or elſe it will have no 
i _ Effect at all. 1 LETT. | 


3. Jn what Cafes ſeveral Parcels will paſs by one Li: 
very, oz where ſeveral Parties map take by a Livery 


It ſeems, that anciently the Feoffment and giving Livery was per- 
formed before the Pares of the Manor where the Lands lay ; but this 
being found too much to ſtreighten the Transferring the Poſſeſſion, it was 
"Hl 1 found neceſſary to admit the Teſtimony of Strangers, and this came 
$ afterwards to be eſtabliſhed for the Conveniency of it; and becauſe al! 
Men of the County aſſembled at the County-Court, in order to determine 
Diſputes relating to the whole County, as the Tenants of the Manor did 
at their Court-Baron ; and becauſe there lay an Appeal from the Court- 
Baron to the County-Court, ſo that the Pares of the County were 
thereby ultimately to determine of all Things relating to the particular 
Manors, it ſeemed the more reaſonable to admit the Pares Comitatis 
— 14 | to atteſt the Inveſtiture thro' any particular Manor, and indifferently 
E Co.Lit.253. 4. thro? the whole County; and from hence it came to be admitted, and 
2 Rell Abr. 11. ſo the Law continues, that if a Man ſeiſed of Lands, in ſeveral Villages 
in one County, makes a Feoffment of the whole, and gives Seiſin ot 
Parcel of the Lands in one 'Town, in the Name of all the Lands in that 
| Town and in the other Towns, that all the Lands of the Feoffor lying 
8 in that County ſhall paſs, as well as if there had been Livery given in 
| | — each Town. Ty | | 135 
l | Perk. 22. But if a Man having Lands in two Counties makes a Feoffment of 
. 2 Rol. Abr. II. both, and gives Livery of the Land in one County, in the Name: of all, 
the Land in the other County ſhall not paſs, becauſe there was no Re— 
3 5 | lation 


kk, „ pus po ed Ea. ao oi. GG 


| Deed, and the Livery given to one, in the Name of both, it ſhould 
operate to him only, becauſe: the Parties are united in a Deed, they all > Kl. Abr. 9. 


* — — 


. 
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lation or Dependance between one County and another, as there was 
between the ſeveral Manors and County-Court; for one County having 
no Power or Juriſdiction over another, the Patres of one were reaſonably 
preſumed to be ignorant of what was tranſacted in the other; and 
therefore the Inveſtiture, which paſſed the Land in one County, was 
ineffectual to carry the Lands in the other, becauſe that Inveſtiture could 
be only a Notoriety to the Pares of the County where it was made; 
and conſequently there having been no Notice given to the Pares of the 
other County, by any Solemnity of the transferring of the Poſſeſſion, 
the Poſſeſſion muſt reſide where it was placed by the laſt Inveſtiture. | 
But if a Manor extends into two Counties, and a Feoffment be made Pert. Sc. 
of the whole Manor, and Livery only in the Part lying in one County, 259. 
in the Name of the whole Manor, yet the whole Manor ſhall paſs, be- 
cauſe the Inveſtiture is a Notoriety equally to all the Pares of that Manor 
of the Tranſmutation of the Poſſeſſion; and tho? they live in different 
Counties, yet they reſide zu eodem territorio ab eodem frudum habentes ; 
and therefore are preſumed to be conuſant of every Thing done within 
the Territory or Manor to which they belong. „F 
But if the Manor of Dale extends into the Counties of D. and F. and Perk. Sea. 
a Feoffment be made of the Manor of Dale in D. and Livery and Seiſin **% 
in D. nothing paſſes by this Livery but that Part of the Manor which 
lies in D. becauſe the Feoffinent being confined: to the Manor. of Dale 
in D. nothing can paſs that does not lie in the County of D. 


If a Feoffment be made to A. and B. by Deed, and Livery is made Co. Lit 455 5 


to A. in the Abſence of B. in the Name of both, the Livery is good 350. 


to paſs the Eſtate to both; but if the Feofſment had been made without : ors 2025 
O5. 


5 C5. 95. 


take as one; therefore Livery to one, in the Name of the reſt, is an 2 Leon: 23. 


actual Delivery to them all, but without Deed they are not ſo united; {itn . 


and therefore the Delivery to one, in the Name of ſeveral, is no actual 
Delivery to the reſt, but the whole Eſtate muſt reſide in him to whom 
it is delivered, and a ſubſequent Aſſent can't take it out of him, ſuch 
Aſſent being not ſo ſolemn as the Feoffment; beſides, in the Caſe of the 
Feoffment by Deed, A. may be looked upon as the Attorney of B. to 
receive Livery ; and therefore the Eitate ſhall immediately veſt in B. 
becauſe every Man is preſumed to aſſent to a Grant for his Advantage ; 
but the Feoffment without Deed will admit of no ſuch Conſtruction, 
becauſe no Man can receive Livery as Attorney to another, without an 
Appointment by Deed: | | 


2 Calc, | 
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(C) Ok the Charter of Feoffment; and herein 
what Things are neceſſary to the making 
a perfect Charter, and how far the Charter 
governs the Livery Which is relative to it. 


PHB Things, which are eſſentially neceſſary to the making a perfect . rr. Ab 21; 
Charter, are but Sealing and Delivery; for if a Man gives Land to Co. Li. 7. 


another and his Heirs, and feals and delivers the Deed, and gives 


Livery, 'tis a good Charter, and the Inheritance ſhall paſs as well as if 
it had all the formal Parts which are generally uſed in Deeds of Con- 
FeFance. -:-. -:: | 8 


Vol. II. . But 
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494 FPeoffment. 
But fince by the Statute of Frauds and Perjuries, the Charter of Peoff- 
ment is made equally neceſſary with the Livery and Seiſin, to paſs the 
(a) By 29 Freehold or Inheritance, it being thereby (2) enacted, * That all 
Car. a. cap. 3. & Leaſes, Eſtates, Intereſts of Freehold in any Lands, Tenements or 
e Hereditaments made or created by Livery and Seiſin only, and not 
ce put in writing, and figned by the Parties ſo making or creating the 
< ſame, or their Agents thereunto lawfully authorized by writing, ;ſhall 
cc have the Force and Effect of Leaſes or Eſtates at Will only, and 
<< ſhall not either in Law or Equity be deemed or taken to have any 
< other or greater Force or Effect; for this zeaſon it may be neceſſary 
to conſider the formal Parts of the Charter which are generally uſed in 
this Sort of Conveyance at this Da. Ok RG tc HE long 4d3 Js 
% But for _ Theſe are, 1. The Premiſles., 2, The Habendum. 3. 'The::Tenendnm; 


this vide Tit 4. The (6), Reddendum. 5. The Clauſe of ( Warranty: f. The (4) 


4 5 Tit, CHiñjus rei Leſtimomium, comprehending the Sealing. 7. The Date. And 
Marranty. | laſtly, the His Teſtibus. \ SN ODER GET ao, 3557 25131 

that if the Deed be ſealed, tho' it wants the Words in cijus rei Teſtimonium Sigillum meum appoſui, 
yet 'tis good enough; for the Scal appearing, it muſt be preſumed to be ſet there by the Particy 
to the Deed. 2 Co. 5. 1 Leon. 25. Owen 23. Bendl. 1. FFFFFFCCCCCCCCCCCCC SHI. Mr TH 


1 


Co. Lit. 6. a 1. Of the Premiſſes of the Deed; and their Office is to name the 

9 Co. 47. b- Grantor and Grantee, and the Thing to be granted or conveyed: Of this: 

3 two Things are obſervable as regularly true; 1. That no Perfon, not 
2 Rol. Abr. 65. BY 8 . | . 8 

Cro. Fac.564, named in the Premiſſes of the Deed, can take any Thing by. the Deed, 

Cro. Eliz. 58. tho? he be afterwards named in the Habendum, becauſe it is the Premiſſes of 

the Deed that makes the Gift; and therefore when the Lands are given to 

one in the Premiſſes, the Habendum can't give any Share of them to 

another, becauſe that would be to retract the Gift already made, and 


13 Co. 34. 


Popb. 126. Inſtance, if a Charter of Feoffment be made between A: of the one 


Part, and B. and C. of the other Part, aud A. gives Lands to B. Ha- 
_ bendum to B. and C. and their Heirs; C. takes nothing by the Habendum, 
becauſe all the Land were given to B. and conſequently C can't hold 
thoſe Lands which are given before to another; but in this Caſe, if 
the Habendum had been to B. and C. and their Heirs, to the Uſe of B. 


and C. this had been a good Limitation of a Uſe, and confequently the | 
Statute would carry the Poſſeſſion to the Uſe, and B. and C. thereby 


become Jointenants. - 8 4 5 1 1 

Soso if a Deed of Feoffment be made, without naming any Feoffee in 
the Premiſſes, Habendum to B. and his Heirs, it ſeems doubtful whether 
B. ſhall take any Thing by this Gift, for tho' there be not that Repug- 
nancy in this Caſe as in the former, the Lands being given to no Body 
in the Premiſſes of the Deed, and conſequently the Habendum can't be 
ſaid to be contrary to the Premiſſes, but rather explanatory in de- 
ſcribing who ſhall hold the Lands which were given in the Premiſſes; 


(e) In Co. and for this Reaſon, it ſeems, that my Lord Coke (e) holds, that the 


83 Gift to B. is good; but by the Opinion of (F) others, the Gift is void, 
903. becaufe the Habendum can only limit the Duration of the Eſtate, but no 
2 Rel. Abr. Man can by Virtue thereof hold Lands which were not given to him. 
66, 67. | 1 | | | | 
2 Rel. Abr. 67, If Lands be given to a Husband, Habendum to him and his Wife, and 
to the Heirs of their two Bodies, the Wife takes nothing, becauſe ſhe 
was not mentioned in the Premiſſes; and therefore ſhall take nothing of 
that which was before given intirely to her Husband. 
Co Lite al. But there are theſe four Exceptions from this Rule; 1. That if 
hey Bic i Lands be given in Frank- marriage, the Woman that is the Cauſe of the 
Pos. 16%“ Gift may take by the Hal endum, tho ſhe be not named in the Premiſſes; 
2 ol. Abr. 67. as if Lands be given to 7. S. Habendum in Liberum Maritagium una cum 
the Woman who is Daughter of the Donor; this is a good Eſtate 5 
1 Frank- 


e 


_ conſequently to make a Deed contrary and repugnant in it ſelf; thus for 


| another Manor, ar with the Advowſon of anot 
Manor granted in the Premiſſes ſhall paſs. 


But if a private Perſon grants a Manor, Habendum una cum advoca- 2 Rol. Ar. 65. 


* 
— * 


- 
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Feoffment. 


Frank-marriage to them both; becauſe the Gift being totally on her 
Account, *tis neceſſary to the Creation of the Eſtate in the Husband 
that the Wife ſhould take. 


2. In Grants by Copy of Court-Roll, as if a Copyholder ſurrenders Po. 125, 
to his Lord, without limiting any Uſe, and then the Lord Grants it in 126. 
this Manner; 7. S. cepit de Domino, Habendum to the ſaid J. S. and his Brook s. Cale, 
Wife, and the Heirs of their Bodies begotten, this is a good Eſtate- tail . 
in the Wife; for theſe cuſtomary Grants, that are made in purſuance of Cr. Elis. 32 ;. 
à former Surrender, are conſtrued a e 


— —Uä—— ——— — — — 


to the Intention of the Pewres aud 
Parties, as Wills are; beſides that, the Cuſtom of the Manor is the HH. 
Rule for the Expoſition of ſuch Sort of Grants, and in many Manors 
ſuch Sort of Form is uſual. © e e e YEE 

3. That a Man not named in the Premiſſes may take an Eſtate 


5 in 2 Fol Air. 68. 
Remainder by Limitation in the Habendum. 


( | 7 Hob. 3 13. | 
4 In Wills; for if a Man deviſes Lands to J. &. Habendam to him Plow. 158, 
and his Wife, this is a good Deviſe to the Wife; becauſe in Conſtruction 44. 


of Wills, the Intention of the Deviſor is chiefly regarded; and wherever 2 Kol. Abr. 68. 


that diſcovers it ſelf it ſhall take place, tho? it be not expreſſed in thoſe 


Legal Forms that are required in Conveyances executed in a Man's 
Life- time. | 


1 _ 


2. Of the Habendum z and the Office of this is to limit the Certainty 2 Ka Aur. 65. 
and Extent of the Eſtate to the Feoffee or Grantee, for the Habendum 2 Co. 55. a. 
need not repeat the Thing granted; tis ſufficient if it be named in the 9 Co. 4). 
premiſſes, becauſe it is the Premiſſes that make the Gift, and the Word 
Heron does of its own Nature refer to Things mentioned in the 
Premiſſes. g | 1 | x 


— 


Of the Habendum there are theſe Things obſervable; x, That the 2 W..1br. 63. 


Habendum, can't paſs any Thing that is not expreſly mentioned or con- 


| rained by Implication in the Premifles of the Deed ; becauſe the Premiſſes 


being Part of the Deed by which. the Thing is granted, and conſe- 
quently that makes the Gift; it follows that the Habendum, which only 

limits. the Certainty and Extent of the Eſtate in the Thing given, can't 

increaſe or multiply the Gift, becauſe it were abſurd to ſay, that the 

Grantee ſhould hold a Thing which was never given him, 


Hence it is, that if a Man grants a Manor, Habendum together 


her Manor, only the | 


tine, which belongs to the Manor, this is a good Conveyance of the 

Advowſon, becauſe it was impliedly given by the Gift of the Manor 

N 7 | S | a | | | 
2. How far the Habendum may alter or abridge the Gift in the Pre- 2 Co. 23. 

miſſez; and here it is regularly true, that the Habendum, that is repugnant 5 

ind contrary to the Premiſſes, is void, and ſhall be rejected; becauſe the 


Rule in the Interpretation of all Deeds is, that all Grants ſhall be taken 


molt ſtrongly againſt the Grantor ; and therefore he ſhall not be allowed, 

by any ſubſequent Part of the Deed, to contradict or retract that Gift 

wich he made in the Premiſſes; as if a Man gives Lands to F. S. and 

his Heirs, Habendum to him for Life, this is a void Habendum, becauſe 

repugnant to the Premiſles. F 

But for the better Explication of this Rule, it will be neceſſary 774. 150 
lurther to conſider it under theſe Exceptions; 1. That if no expreſs Eſtate Co. Lit. 183. 
© given in the Premifſes, as if a Rent be granted generally in the 2 © 24: 4. 
remiſſes to J. F. this creates an Eſtate for Life in F. S. by Implica- 2% ,, 


von of Law; that is, the Parties having omitted to determine how long 66. ' 
J . ſhall enjoy the Rent, the Law conſtrues the Grant moſt ſtrongly Ci. Eliz. 254. 


zünſt the Perſon that makes it, and therefore gives 7. $. an Eſtate in 8 Co. 154+ 
ie Rent for h's own Life; but if the Grantor had by the Hal endum 
| limited 


= 


+ Cvo. Fac. 564. 


with 2 Wl. Abr. 65. 
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| limited the Rent to J. S. for Years, or at W ill, this Havendnum had been 
| good; for the Law creates an Eſtate for Lite in 7. S. only becauſe 
[1 there was no cxpreſs Eſtate given by the Grantor ; but when upon the 

Face of the Decd it evidently appears; that the Rent was given but for 
[ a determinate, Number of Years, cr only at the Will of the Grantor, 
„ | there the Law will pever create an Eſtate againſt the expreſs Proviſion 
* of the Parties, or permit 7. S. to enjoy the Rent beyond the Period of 
Time poſitively. limited in the Deed. 


= Cre. Eura. So the, Haberdum may fruſtrate and control the, Eſtate by Implica. 

j 8 tion in the Premiſſes, tho“ the Eſtate limited by the Habendum be void 

| Hob. 171. it ſelf; thusgif- a Deed of. Feoffment be made; and the Lands given 

1 2 Rol. Abr. 66. generally in the Premiſſes, Habendum to the Feoffee and his Heirs, after 

| e 20% 5, the Death ,of che Feoffor, the implied Eſtate for Life ſhall not paſs by 
Buckſer s . ny: 5% 33 . N | 

Gans the Premiſles, becauſe it is evidently the Intention of the Deed, that 

Ar pl. 59 1. no Eſtate ſhall paſs till after the Death of the Feoffor, and the Limita. 

Cro. Eliz. ©, tion in the Habeuduum is void; becauſe the Livery can't paſs the Free- 

451, 385. hold in Naturo, for that would create an Uncertainty of the Freehold, 

Vide Moor 3 ; 5 TTY "= CO” Hb 

881. cont, And Strangers would be at a Loſs againſt whom to bring their Prizcipe, 

as is before obferved. _ | 5 ODIN. ee 

2 Co. 23, 24. 2. If to the Perfection of an Eſtate limited in the Premiſſes there 

es "pi be a Ceremony neceflary, which is not requiſite to pals the Eſtate in the 

1 And. 223. Halendum; there if the Ceremony be not performed, to carry the Eſtate | 

Owen 48. in tdte Premiſſes, the Habendum ſhall ſtand, tho' it be repugnant to the 

| Premiſſes; as if a Man Covenants, Grants, Demiſes, and to Farm lets | 

Land to A. and B. and the Heirs of B. Habendum to A. and B. for | 

three Hundred Years, this is but a Term for Years in A. and B. tho 

there be Words of Inheritance; for it was plainly the Intention of the 

Lſſor to create a Term only by his uſing the common Words of Demiſe; 

beſides, it is evident that the Leſſees by the Premiſſes could have but an 

Eſtate at Will, becauſe the Words of Inheritance in the Premiſſes were 

not ſufficient to carry the Freehold without Livery, which was not made | 

in this Caſe, and conſequently the Habendum does not really contraditt 

but enlarge the Gift in the Premiſſes; *tis true, my Lord Coke ſays, 

at the end of this Caſe, that if Livery had been made, only a Term fo 

Years ſhould have paſſed; becauſe that the Words of Demiſing and 

> Covenants in the Deed plainly diſcover the Intention of the Parties to 

create a Term; but &. of this, becaufe there are Words of Inheritance 

in the Premiſſes; and therefore a Livery purſuant to them ought to be 


taken moſt ſtrongly againſt the Grantor. 


N 


S Co. 154. 6. But tho? the Habendum can't retract the Gift in the Premiſſes, yet i 
3 may conſtrue and explain in what Senſe the Words in the Premiſſe 
' 42)" ſhall be taken; for it is upon a View of the whole Deed, that the l. 
tent of the Parties muſt be collected; therefore if Lands be given to 1 | 

Man and his Heirs, Habendum to him and: the Heirs of his Body, thi WW A0 

is but an Eſtate-tail ; becauſe the Habendum only expounds the general 1 

Word Heir in the Premiſſes; and ſuch Expoſition is conſiſtent, and dos t 

not deſtroy the Operation of the Words mentioned in the Premiſes, WW &'\ 

but only explains in what Senie they are to be taken, and what Hei Sh; 

are comprehended. | Son) 


3 A Prebend demiſed Land, of which he was ſeiſed in Right of | 

and Pyett. Church, to 7. F. and his Heirs, Habendum to him and his Heirs fo 

2 Keb. 865, three Lives, and held to be a good Leaſe againſt his Succeſſor; becault 

§. C. the Habendim explains in what Senſe and to what Purpoſe the Word 

Heirs was uſed in the Premiſſes, viz. to create a Special Occupancy in the 

Leſſee ; for if the Demiſe had been only to J. S. Habendum tor three 

Lives without inſerting the Word Heirs, any Stranger, upon the Deat 

| of F. S. might have entered and held the Land as a general Occupath 

| during the Lives of the Ceſcli que vies; therefore the Heirs of the Left 

| r ſhall enjoy the Land, becauſe they are mentioned in the Premiſſes; p 

i SY bl 
| | 
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the Habendum explains in what Manner they ſhall enjoy it; and that is 
as Special Occupants during the three Lives. 
But it has been held, where a Husband was ſeiſed of Land in Right Cw. Ela. 131. 
of his Wife, for her Life, and they both by Deed of Feoffment conveyed Piers and 
the Land to F. S. and his Heirs, Habendum to him and his Heirs, to He. 
the Uſe of him and his Heirs, for the Life of the Wife, that the whole 
Fee-ſimple paſſed to F. S. and ſo was a Forfeiture of the Eſtate; for 
there being a Fee- ſimple conveyed to 7. S. by the Livery, and the Pre- 
miſſes and Habendum of the Deed, the Words of Reſtriction for the 
Life of the Wife refer only to the Limitation of the Uſe, and conſe- 
quently the Fee-ſimple remains in the Feoffee ; Whereas in the former 
Caſe, the Conveyance was wholly at Common Law ; and therefore the 
Reſtitution in the Habendum muſt relate to that or be void, which is 
never admitted where they are only explanatory and not repugnant. 
So of a Rent; as if the Grant had been to J. S. and his Heirs, Exe- Mor $16. 
cutors and Aſſigns, Habendum to him and his Heirs; Executors and 2 Abr.66, 
Aſſigns, for or during the Life of 7. N. this is a good Habendum, and ee, 18 
the Leſſee has only an Eſtate for Life; for the Habendum does not 1 Rane 
defeat, but explain the Operation and Uſe of the Word Heirs in the 1 B. 135. 
premiſſes; for as this Caſe ſtands upon the Death of 7. &. his Heirs ſhall _ 

enjoy the Rent during the Life of 7. N. as Special Occupants; whereas 

if the Rent had been granted only to 7. §. for the Life of 7. N. it 

would have determined upon the Death of J. S. becauſe there can be 
no general Oecupant of a Rent; and the Heirs of J. S. could not take, 

becauſe not named in the Grant. | | : 5 

If the Grant had been to him and his Heirs, Habendum to him for his 1 BH 13 
Life, and the Lives of three others, this is likewiſe a good Habendum, 13% 
becauſe it does not render the Word Heirs in the Premiſſes uſeleſs, dur and | 
| expounds them only to create a Special Occupancy, and thereby to pre- Cru. Fac 282 
vent the Determination of the Eſtate by the Death of the Grantee. 5 
But if the Grant in the Premiſſes be of a Rent to a Man and his 
Heirs, Habendum for the Life of the Grantee, this is a void Habendum, 
becauſe it totally defeats the Operation of the Word Hejrs in the Pre- 
miſſes, and conſequently is repugnant and not explanatory, and there- 
and fore void. | | EE 
lf a Man makes a Feoffment in Fee in 20 Acres to A. and B. Haben- Co. Lit. 190, b. 
nce dm one Moiety to A. and the other Moiety to B. this is good, and 183. b. 


be the Habendum makes them Tenants in Common; for tho? the Premiſſes Hob. 17. 
be joint, and therefore of themſelves would operate to give a joint Eſtate 

et i and Poſſeſſion, yet the Habendum explaining the manner of Poſſeſſing is 

niſſe not inconſiſtent or repugnant, becauſe it makes no Diviſion of that un- 

gf divided Poſſeſſion which was given in the Premiſſes. EI 

to 1 But if the Habendum had limited 10 Acres to A. and the othet ten Hob 172. 

, this W Acres to B. this had been void, becauſe the Halendum, in this Caſe, 

nern contradicts and is repugnant to the Premiſſes; for by the Premiſſes, the 

doe intire and undivided Foſſeſſion of the whole twenty Acres is equally 

miſſes, even to both; and therefore the Habendum that excludes A. out of his 

Her Share of ten Acres, and B. out of his Share of ten Acres, is contra— 


dictory to the Premitles, and therefore void. | 
of i If a Leaſe be made co two, Ilabendum to one for Life, Remainder to co. Lit. 18 3, 
irs fu the other for Life, this is a good Ilabendum, becauſe it explains the 190. 
\ecaul Deſign of the Gift in the Premiſſes, and ſhews that they ſhall take the 2 0% 55: 
wolf Whole in Succeſſion one after the other. 1 3 
„in i So a Leaſe to the Mother and Son, Habendum eis pro termino vita Dyer 361. 


x chte um 2 alterius eorum diultius V1vent”, ſucceſſove uni eorum Poſt alterum, * Bu. 135, 
e Debi r rominantur in Charta & non conjunctim; here the Habendum explains 
-cupaſh . what Manner they ſhall enjoy the Land, nor is the Habendum void 
e Ll of the Uncertainty who ſhall take firſt, becauſe they are to take one 


les; but after another, as they ars named in the Deed; and therefore the 
0 Toh Hh: 6 L Mother 


Pry 


Feoffment. 


| Mother was adjudged to be Tenant for Life, the Remainder to the 

|| Son. | | 

[| = WF Ba But a Demiſe to A. Habendum to him, B. and C. pro termino vitæ 

N be. . N corum & alterius eorum ſucceſſive dintius viveut', this is a void Habendum, 
and neither B. nor C. can take any Thing, not as Leſſees in Poſſeſſion, 
becauſe not Parties to the Decd, or named in the Premiſſes; nor by 


— — 


; 
; way of Remainder, becauſe they can't take jointly in Remainder, the 
|. | _ Limitation being to them ſ/#ccefive ; nor can they take in Succeſſion one 
| after the other, becauſe uam conſtat by the Deed who ſhall take firſt in 
|| Remainder. By, EY 
& 5 Eliz. 89, A. made a Leaſe to B. C. and D. for their Lives, Proviſo, and it j; 
| | | 1 5 covenanted and granted, that C. ſhall not enjoy the Land during the 
| 1 Leon. 217. Life of B. and that D. ſhould not enjoy the Land during the Life of ( 
this is but a Collateral Covenant, which ſhail not alter the Nature of the 
„, „ Eftate given by the Premiſſes which create the Gift 
ARS: TONS A. made a Leaſe for three Lives, and after grants the Reverſion to 
Moor 881. F. F. Habendim to him for Life, which ſaid Eſtate for Life to begin 
Underhay and after the Death of the three firſt Leſſees, this is a good Grant of the 
Uuderbah. Reverſion to J. S. during his Life, to commence immediately; for tho 
8 the Habendum, as is already obſerved, may totally control any Impli- 
Pp cation in the Premiſſes, and defeat the Eſtate therein given by Implica- 
tion of Law, yet in this Caſe there was an expreſs Eſtate given for the 
Life of the Grantee, and no ſubleguent Words ſhall defeat that Eſtate 
which was compleat and expreſs by the former Part of the Deed; and 
therefore the ſubſequent Words, which. would limit the Eſtate to com- 
mence in Futuro, are void; becauſe a Freehold can't be granted i; 
Huturo, for the Reaſons already obſerved. _ 3 5 
Dyer 272. A Termor for Years, reciting by Indenture his Term and Leaſe, 
Lilley and grants all his Term, Eſtate and Intereſt to another, Habendum ſibi & 
af 9p 66. aſſienatis ſuis imediate poſt mortem of the Grantor ; this was held a void 
Ee.171. Javendum ; becauſe by the Grant in the Premifles,. the whole Intereſt 
Cro. Elx 255. was abſolutely conveyed ; and therefore the Habendum, that retradts 
the Grant, is void; for it may happen that the Grantor may outlive 
the Term, and then the Habengym defeats, and is repugnant to the 
Grant. ” „ es | „ 
Plow. 147, A. makes a Leaſe for three Lives of Lands, and afterwards demiſes 
145, 160. to J. . for ten Years the Reverſion of the Lands, Habendum the ſaid 
N Lands from Michaelmas next enſuing, after the Death of the Leſſee for 
Lives; this is a good Demiſe to 7. S. becauſe the Word Reverſion, in- 
cluding not only the Intereſt or Eſtate which A. had depending upon 
the Eſtate for Lives, but {likewiſe the Land it ſelf, returning after the 
Determination of the particular Eſtate, the Habendum, which explains 
1 in what Senſe the Word Habendum is to be taken, ſhall ſtand ; and there- 
if e fore in this Caſe 7. S. was adjudged to have a Term for Years in the 
5 Land, to commence upon the Determination of the Freehold. 1 


3. The next formal Part of the Deed is the Terendum, and this 
ſince the Statute of H Hmptores Terrarum, muſt be to hold of the 
.Chief Lord of the Fee, if a Fee-ſimple be conveyed ; but if an Eſtate 
tail be conveyed, it may be to hold of the Donor. - 


. 
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(D) Who may make a Feoffment. 


IF a Perſon #7 compos makes a Feoffment, and gives Livery him- 2 Rol. Abr. 2. 
1 ſelf, this is allowed on all Hands to be good to bind himſelf, ſo that % 247. 
he can by no Proceſs or Plea avoid the Feoffment, and reſtore himſelf > es ar 
to the Poſſeſſion ; the ſame Law of an Ideot; and the Reaſon is, becauſe Caſes 153. 
the Inveſtiture being made before the Pares Curiæ, their ſolemn Atteſta- & vide Tit. 
tion could not be defeated by the Perſon himſelf, becaufe it is pre- /feots and 
ſumed they are competent Judges of the Ability of the Feoffor to make — 
ſuch Feoffment. 5 . 

But if an Infant makes a Feoffment, and makes Livery himſelf, this 4 Co. 125. 
ſhall not bind him, but he himſelf may avoid it by Writ of Dum fruit 2 Rol. Abr. 2. 
infra etatem ; yet the Feoffment of the Infant is not void in it ſelf, as A LA 
well becauſe he is allowed to contract for his Benefit, as that there 1 
ought to be ſome Act of Notoriety to reſtore the Poſſeſſion to him equal 
to that which transferred it from him. | OD 


But if aw Infant makes a Feoffment, and a Letter of Attorney to 8 Co 45. 


or Releaſe, this is void in Law; fo if he makes a Letter of Attorney ? . 
to give Livery ; but the Heir at Law, after the Death of the Perſon of Show. Parl. 
uon ſane Memory, or Ideot, may avoid his Feoffment ; and ſo may the Caſes 153+ 
King upon an Office found of his Lunacy during his Life. 
As the Infant's Feoffment is voidable by Dum fuit infra ætatem, when 4 Co. 125. 

he comes of full Age, ſo it is voidable by him by Entry during his 2 Rol. Ar. 2. 
| Nonage, but his Letter of Attorney is meerly void; and the ſame Law * Ce. 4, 43. 
ſeems to be of a Feme Covert, for if The makes a Feoffment upon the * Fac. 61% 
Land, tis voidable by her Husband; but if ſhe makes a Letter of Attor- Gardiner and 
ney to give Livery, tis abſolutely void in Law; and the Reaſon is, be- Norman. 
cauſe the Contracts of thoſe that are diſabled by Law to contract were of * 888 
void Contracts; but their Infeudations were not in themſelves void, be- 2 

cauſe they were made coram Paribus curia, who were preſumed not to 

atteſt Contracts of Perſons diſabled by the Law to contract, eſpecially 

ſince ſuch Contracts were made for Military or Socage Service, which 

were for the Good of the Commonwealth; and by thoſe Infeudations a 
| Stranger was directed to bring his Precipe againſt the Perſon that was 

| actually inveſted in the Land, wherefore the Infant's Feoffment was 

good till it was avoided by an Act of equal Notoriety, to wit, by 
bis Entry coram Paribus, which was equally ſolemn with the Act of 
Feoffment, or by bringing his Action at full Age, when the Law had 
enabled him., by Action in a Court of Record, to ſet aſide the Feoff- 
| ment that he had made during Minority ; but rhe Law enabled him by 
| Entry to ſet afide the Acts coram Paripus during Minority, becauſe 

| the Pares might undo what was done in Pais; but the Courts of 
| Juſtice were not to deſtroy the Act in Pais till the Infant, by his own 
| Diſcretion, had choſen to avoid them, becauſe it was derogatory to 
the Dignity of the Courts of Juſtice to ſer aſide the ſolemn Acts in 
Pais, till the Infint bad come to ſuch Age of Diſcretion, as might make 
ir fully appear that the Feoffment was made during his Diſability ; for 
| the Infant war, not received to diſable himſelf during the Time of his 
| Diſability ; bot during ſuch Diſability he might, by equal Solemnity in 
Fais, diſable himſelf, ſince ſuch an Act was only coram Paribus, in the 
Lame Manner as the Feoffment it ſelf was made, but the Warrant of 
Attorney of the Infant was 15% facto void; and therefore ſuch Feoffee 
as a Diſſeiſor, as if no Authority had been committed to the Attorney 
o make the Feoffment; but in the Caſe of the ou compos he was not 
Emitted to Stultify himfelf, becauſe there was no ſtated Time you 
”- | | | uc 


make Livery, that is void; fo if a Perſon ao cονiſο makes a Surrender CL 247 4. 


8 — 


50⁰ 5 Feoffment. 


Palfreman Commiſſion to repreſent the Parties that are to give or take Livery, and 


6 


ſuch Perſons returned to Senſe and Underſtanding; and therefore they 
could not be preſumed to be conſcious themſelves of their own Follies 
or Defects; but the King, who had the Care of all his Subjects, might, 
by folemn Office found, avoid ſuch Acts of Inſanity, and ſo might the 
Heir at Law after their Death. | 


aA * 


1 


E) Of making it by Letter of Attozney. 


Co. Lit. 52. Man may either give or receive Livery by his Attorney ; for ſince 

z Kol. Abr. 8. TN. a Contract is no more than the Conſent of a Man's Mind to a 

Thing, where that Conſent or Concurrence appears, it were moſt un— 

reaſonable to oblige each Perſon to be preſent at the Execution of the 

| Contract, ſince it may as well be formed by any other Perſon delegated 
for that Purpoſe by the Parties to the Contract. 1 5 

* 48, b. Bur ſuch Delegation or Authority, to give or receive Livery, muſt 

, Rol. Abr. 8. be by Deed, that it may appear to the Court, that the Attorney had a 


and Grobie. whether the Authority was purſued. 


i1 H. 4.3. Por if the Letter of Attorney be to make Livery upon Condition, 


STOREY as to make a Feoffment conditional, and the Attorney delivers Seiſin 


Perk, Seck. abſolutely, the Livery is not good, becauſe the Attorney had no Au— 


188. thority to create an abſolute Fee-ſimple ; and therefore ſuch abſolute 
- Feoffment ſhall not bind the Feoffor, beeauſe he gave no ſuch Autho- Wh ' 
rity ; and hence in ſome Books the Attorney is called a Difleifor. } 
26 4.39, But if the Letter of Attorney had been to make Livery abſolutely, W 
kg emo and the Attorney had made it upon Condition, this ſeems a good Exe- WF / 
Pork de, cution of his Power, and the Feoffment good; becauſe when the WW 1 
192, Attorney had once delivered Poſſeſſion, he fully executed his Power; N t 
| and the Condition annexed to it, being without Authority, is void; | 

and therefore ſhall not deſtroy the Operation of the Livery, WF 7 
Perk.Se. [f a Warrant of Attorney be given to make Livery to one, and the 1 4 
1 Attorney makes Livery to two, or if the Attorney had Authority to . t 
make Livery of Black-Acre, and he made Livery of Black-Acre and A 
White-Acre, tho? the Attorney has in theſe Caſes done more, yet there 8e 

is no Reaſon that ſhould vitiate what he has done purſuant to his Power, m 

ſince what he did beyond it is a perfect Nullity, and void. | ca 

Perk. Seft. But if the Attorney were to deliver Seiſin to two, and he had made MF 
199, Livery only to one, that had been void ; becauſe he had no Authority th 

| to deliver the whole Poſſeſſion to one excluſive of the other, and there- tal 
: fore *tis void for the whole. | | „ og W to 
Co. Lit. 52.4 An Attorney can't make Livery within View, becauſe ſuch Livery s thc 
2 Rol. Abr. 9. made by Signs or Words, inſtead of the Act of Delivery; beſides, the W ma 

; Power of the Attorney is to deliver the Poſſeſſion, but that Power is not WF 
executed by the Livery in View, becanſe the Poſſeſſion is not in tb* W De 

Feoffee till actual Entry made by him, and conſequently the Attornef Sei 

haas not executed his Authority, _ 55 or 

Ce. Lit. 49. If a Letter of Attorney be given to two jointly to take Livery, aud De. 
2 Rol. Abr. S. the Feoffor makes Livery. to one in the Abſence of the other, in th: Ag 


Name of both, this is void; becauſe they being appointed jointly £0 fe- 

ceive Livery are conſidered but as one. | 25 
But if a Feoffment be made to A. and B. and the Feoffor gives à 
Letter of Attorney to deliver Seiſin, and 7. F. gives Livery to A in 
Co. Lit. 49g. the Abſence of B. in the Name of both, this is a good Livery; fo 
2 Kol. Air. 8. tho? the intire Poſſeſſian be delivered to one only, yet they being, Joint 
4 f f | te nan 
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tenants by the Deed ot "Veoffmmant, - ſuch | Livery to one makes nd 
u the PoMRhon, beraif if the Tiery had been 


an being n ; gang a Gift for = Advantige] A." is err 
upon as the Attorney of B. to receive the Poſſeſſion for i b 800 ere- 
Wee er io ehe Benefit öf B. till he diſagrees to it. 
| But if a Letter df Attorney e made to three conjunctim & diviſim, Dyer Ga. 
and” tw6 only make I ivery, this is not gpod; becauſe not purſuant to 1 R. Abr. 
their Autlioriry, io! hs e "as 16 chem all three; or to each 326. 
of them ex rarely; yer 1 e-third. was preſent at the Time of the 
Livery made by 'rwo, i not, actually join with them in the Act 
of Livery, yet the Livery, i good; becauſe when they all three are upon 
the Land for that Fürßöſe, and! two make Ivery in the Preſence of 
wean z thats, js ſis Sönturtence to the Act, tlio' he did not join in 
i afwally; fince be nid nor diffehr to k. 
If a Letter of Attorney be given ta A. to make Livery of Lands al- Co. Lis. 52. & 
ready in Leaſe the Attorney may enter upon the Leſſee in order to make //. 103. 
Livery; becauſe. While the Leſſee continues in Poſſeſſion, the Attorney 2” 13% 4: 
can't detiver Scifin 6f it; and "therefore to execute the Power given F, 4 % 
him by the Letter of Attorney, it is neceſſary he ſhould have'a Fower | 
to enter upon the Leſſee; but by Rolle, it i8 the ſafer way to inſert a 
Clauſe in the Letter of Attorney, for the Attorney to enter & omnes 
alios inde expelleud. „ „ ee 
If A. be diſſeiſed of Black-Acre and White-Acre, and gives a Letter Co. Lit. 52. a 
of Attorney to enter into both, and make Livery, if the Attorney enters 2 Rok Abr. 9. 
into one Acre only, and makes Livery ſecundum formam Chart.e, this 
is not good, becauſe the Attorney has not purſued his Authority ; for the 
WH Eftate of the Diſſeiſor can't be defeated without an Entry into bath 
i Acres, and till the Eſtate be defeated, the Attorney can't execute his 
e Power in the Manner it was delegated ; and therefore what he did in 
| this Caſe was void. _ ; 5 35 
. WH This Power of che, eee executed during the Life of the 2 Rel. 4br. 9. 
berſan that gixes 3e becauſe; the Letter of Attorney is tg conſtitute the 9. L. 52 

ne Attorney My Repreicntarive for ſuch a Purpoſe, and therefore can con- 183. 

to W tinue in Force only during the Life of me, that am to be repreſented. 

nd And hence it is, that if J. S. make a Letter of Attorney to deliver 

Seiſin after my Death, tis void; becauſe he can't deliver Seiſin during 

my Life, for that were plainly without any Authority from me; nor 

can he do it after my Death for the former Reaſon. 

Ibis Authority to give Livery may be delegared by Deed indented, 2Rol.4br.8 9. 

tho the Attorney be not Party' to the Deed, becanſe the Attorney © vide Co. 

takes nothing by the Deed, but has only a naked Authority delegated . 

to hir; and therefore ſince a Man may take an Eſtate in Remainder, 

tho” hg is not Party to the Deed, a fortiori one not Party to the Deed 

may receive. a naked Authority or Power by it. 

But if any Corporation Aggregate, as a Mayor and Commonalty, or 14 H. 8. 3. 

Dean and Chapter, make a Feoffment and Letter of Attorney to deliver 2 HA. 7. 19. | TS. 
Seiſin, this Authority does not determine by the Death of the Mayor 3 1 

or Dean; but the Attorney may well execute the Power after their 985 

Death, becauſe the Letter of Attorney is an Authority from the Body 

Aggregate, which ſubſiſts after the Death of the Mayor or Dean, and 

therefore may be repreſented by their Attorney; but if the Dean or ul 

Mayor be named by their own private Names, and die before Livery, or 1 

des a de removed; Livery after ſeems not good. T4) 1 | ip 

A. 8 There are few. or no, Perſons excluded from exerciſing this Power of Co. LV. 52 ae 4 

TE fol delivering Seiſin, for Monks, Infants, Femes "Covert, Perſons Attainted, —_ 8 | yl 

Joi | Outlawed, Excommunicated, Villains, Aliens, &c. may be Attornies; + | | 

Lena for this veing only a naked Authority, the Execution of it can be at- | | fol 
| tended with no Manner of Prejudice to the Perſons under theſe Incapa- | 
Vol. IL 6 M cities 


"Tiries or Diſabil ber Perſen? who by La claim 
cities or, Diſa ities, E to ot e Fer en, W W ma claim 
any Intereſt £ fuch di aha Vow after yt "Dea ! 

Co. Lit. 52.4, A Feme Covert, max be an 4 . k eliver eifin to her Huf. 
1 = Seck. band, and fo may þ he in Remaing W Forney, to make Livery to 
; the Tenant 
Co. Lit. 522 If Leſſee 17715 Life miſe De Deot of Fe arne and Letter of Attorney 
CO to his Leſſor to deliver 1 if che 5 makes AT accordingly, 
a tis a good Feaftmens ; but the Fat Peri g ME; 8575 | 
himſelf, wn enter for 10 Forfeiturg the T enant for I 8 : 
the Freehold being in the Tenant for Life, the Leſſor was only his Re- 
preſentative to aer ir; but if the Tenans had been only Leſſee for 

Years, and the Leflor had made Les that had be een no kirk 
of the Term; becauſe the Freeb Lan, only in the Lefſor, he cott 

not be the Repreſentative of the T Mich Fo vey what rhe * ermor 
had not; and therefore the Freehold, whit paſt, Y. the Livery, muſt 

t. Lin, 3. Pope from the Leſſor ace, and conſequently ſhall bind him. 
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I A. makes a Leaſe for. Years to B, ang uſer me a Deed of Feoff. | 
Fr . 


ment with a Letter of Attorney to B. ko 


= | Livery accordingly, this ſhall not extingu 


the Livery was made to paſs the Fre hold, and 


Or 


Th 755 d B. makes 
effect Term, becauſe 
thax he 2 as Repreſen- 


tative to the Leſſor ; and therefore fince the Feoffea can claim nothin 
from the Leſſee, the Intereſt of the Leſſee. remains as it was, e 


by the Feoffiment. 


Fines and Amercements, 


vantage. 
This begot the DiſtinQion between the 
for in the Crimina Majora there was at lea 


Fa 


T ems that 3 all Puniſhments were N but that W 
after the Uſe of Money, when the Profits of the Courts aroſe from 
the Money paid out of Civil Cauſes, and the Fines and Confiſca- 
tions in Criminal ones, the Commutation of Puniſhments. was al | 

lowed of, and the Corporal Puniſhment, which was only in Terrorens 

changed into the Pecunjary, whereby they found Fr own Ad- 


Fine to the King, vlc 


was levied by a Capiatur; but upon the leſſer Offences there was Lon a 


Amercement, which was affeered, and for which a Diſtringas or Action 


of Debt only lay. 


But for the better Underſtanding hereof we tal conſider, 


(A) Who have ſufficient authozity « to Fine and Amerct. 
( Foz what Offences * Partr is to be fined 0 


_ amerced, 


2 


©» 


Fines and Amertements. 503 


. 8 2 4 AN, 
AS m_—_—_ K Hows a — 4 r — N — 
PO rr * ö 


C what Actions 02 Pꝛoceedi s there o t to be 
e e And h horn, m_— ugh T 


1. of the Nature of the Aion, in which there ought e to to 
a Fine or Amercement. 
2. At what Time to be awarded. | 
3-\Whether to be awarded when the Patty is aequititd. as 
"46 Fart. 
Whether to be awatiied where there arc ſeveral Parties, 
and ſome of them only acquitted. _ 
5. Of 3 Fines and Amercements jointly or ſeverally 
oy Ss Cage Party can be twice amerced in the. 2 
Gon. 


(b here: a- Fine ought to be awarded, and my an 5 
Amettement, & vice verſa. 


(E) Who, in reſpect of their Perſotts, are not ˖ 0 be 
fined 02 amerced. 


CC) Ot the Reafonableneſs of the Fine, and heretn of 
- . mitigating 02 aggravating it. | 


(6) Of the Reaſonableneſs of an Amercement, and the 
Afeerment thereof: And herein, 


1. of the Neceſſity of an Aﬀeerment. 
| 2. By whom the Affoerment i is to be. 


(H) Of the Manner of Becovering eines and Amerce 
me . 


and Amerce. 


Egularly all Courts of (a) Record may Fine and ele an go, 
Offender, if the Nature of the Offence be ſuch as deſerves ſuch nay. 39. 


0 e yave ſufficient Authozty to Fine 


400. 
5 Puniſhment. (a) But no 
ces; Court, un- 
which les of Record, can Fine or Impriſon. 11 Co. 43. b. Gadb. 3911 s. 5. adj judged. Co. Lit, titer ol 
| Courts of Common Law, that have Power grep. chem to Fine and Impriſon, are thereby made 
Jy 90 Courts of Record. 1 Salk. 200, 


W the Sheriff in his Torn may impoſe a Fine on all ſuch as - ag 142. 
are puilty of any Contempt in the Face of the Court, and may alſo 8 © 36. 
impoſe what reaſonable Fine he ſhall think fitting upon a Suitor refuſing 

to be ſworn, or upon a Bailiff refuſing to make a Panel, Ec. or dpon a 
| Tithingman neglecting to make his. Preſentment, or upon one of the 
| Jury refuſing to preſent the Articles wherewith they are charged, or 
upon a Perſon duly choſe Conſtable — to be ſworn. 


| Alſo 


— ——— — — 


r cs At REEIOs p 


Ce em 
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1 Kol. Rep. ſtables at the Pefit Seſſions, ] Jo 0135131411955: 


dubitatur. erte TH: 253 i 


40 Aſe. 10. 
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F N. B. 82. 01.0 the; Steward: of a Court-Leet may {by Recognizance bind 
Dalt. cap. 1. Perſon to the Peace who ſhall make: an Afftay in his:Preſence;; ſit: 


_ 255 z. the Court, or may commit him to (a) Ward, either for want of Su 
10 H. 6. 10. 6. 


ties, ot by way of Puniſhment, without demanding any Sureties of hi. 
Cromp. 7. 7 Wie L By Lid: » f K . . 3 , 
2 Hawk. P. in Which Caſe he may afterwards impoſe a. Fine. according to bis Di. 
C. 4. cretion. V' | 
(a) But in 5 ao i #44 5 0 fs : a 5 X . a 

11 Co. 43. it is 1 that ſome, Corts may Fine , but not Impriſon; as the Leet.“ 1 Rar Rer. 74 
S. P. by my Lord Coke; and in 1 Rol. Rep. 35. it is ſaid by Coke, that this is the only Court that ca: 
Fine but not Impriſon. ; „ 1 


Y 17 

” * Eo a > Fay” , - * , — * þ 11 q d 4 
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FFC BF 3 PP BE TS | o K 4 1 
Keilw. 66. Alſo the Sheriff in his Tor, and the Steward of a Court-Leet, ha. 


8. 


nh | ! L — * 
411 „ 


Kitchin 43, a gjſeretidnary Power, either: to award .a Fine or Amercement for Co 
Ee _ rempt to; the Cqurt; as for a Suitor's refuſing to be Swarn, fr.. and: 
(b) But the () Steward of a Court-Leet may either amerce or finœa gn, Offene 


Statute 1 E. 


4. tak. 5. 0. upon an Indictment for an Offence not capital, within his Juriſdictio: . 


* 


Sheriff from 'A 0 modus: as àn Affray accompanied with .\ 0 . 
riff from Aﬀy Way enormous, Y accompanied with .Woyndipg, - 


| firains the Withour any, farther, Proceeding or Trial; eſpeciall) if che Crime mere 


levying any | 3 3 25 
l ts on Indictments found bef Imre 
Fines or Amgrgemen Q In a ne b Yue before ic 130 
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11 Co. 44. It is ſaid, that ſome Courts may Impriſon but! not Fine, as the Con- 
7 74 FF 
3 41 
0 « 4 8 „ $ E VW * . - S 
a 43.6, Alſo ſome (c) Courts cannot Fine or Ampriſon, but am 
% A. was. County, Hundred, e, , „ , „ en, any e 7; 
ſeiſed of tber 7} Gg BN 233113 4 14 4 1983 1415 * "W1 >: 1. 0 * RO 20 4 2 _ i 5 *. #8 
Manor of Graveſend, and preſcribed for a Water, Court within hig Manor, far | Reformation of the 


1 
rce, as the 


Leon. 216. 
, 3 3 ? : | 
| 20 91 6 . = FILLETS Bu 1; 1 
11 Co. 44. 2. But ſome (4d) Courts can neither Fine, Impriſon nor Amerce; as 


Code kan Ce) Eceleſiaſtical Courts ld) before Cf the Ordinary, Archdeacon, 


4 


Eine for not “. * of their Commiſſaries, and Tuch who proceed according to the | 


appearing ro Canon or Civil Law. 
Anſwer a 


Bill there. 1 Rol. Rep. 336. Nor can the Chancellor for Breach of a Decree. 4 Inſt. $4. | (e) Their 


Proceedings are only..by Eecleſiaſtieal Cenſures- 4 Inſt 324. Vide 16 Car. I. cap. 11. par. 4. 13 Car. 2. 
cap. 12. Noy 17. (f) But whether the High- Commiſſion Court (while ſtanding) could Fine and 
Impriſon, was vexata Que ſtio. Vide Poph. 60. Cro. Car. 58 2. 4 Inſt. 324. &c. 332. fully confidered, and 
that they could not, 16 Car. cab. Il. par. 2. S 8 Fines and Impriſanment recited to have deen uſed 
to the Orbe pfegt the Subj erbat f y Ip to Fine and Impriſon, which was illegal; yer 
the Parties were fe d on a* Habeas Corpus. Comb. 396. per Holt C. ]. 6 | 
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11 B. E Record — injoin the People to keep Silence 
Adee L under a Pain, and impoſe 'reafonable Fines, not only on ſuch 33 
8 Co. 33s all; be convicted before them of any Crime on a formal Proſecution, 
11 Co.43- but alfo on all fuch as ſhall Be: guilty of any Contempt in the Face of 
Cro-Eliz, 551. the Court; as by giving opprobrious Language to the Judge, or obſti 
1 Sid. 145- nately refuſing ro do their Duty as Officers of the Court. 

6, 9,20 PU It any of the Jury give their Verdict to the Court, before they at? 
Mead oe all agreed of their Verdict, they may be fined. „„ 

Furies. 12 


. 


2 eber. | [i 
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steward may impoſe a reaſonable Fine on him. 


———. and. adit... oldie. latin. 
ap _—_ 
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If Time out of Mind a Conſtable hath yearly been elected, and pre- 3 Ce 28. 3. 
ſented by tbe Jury at a Leet, and 7. S. by them is elected and pre- Griely s 
ſented Conſtable, and being (43) in Court, and by the Steward required Cate. 
to take his Oath accordingly, refuſes and departs in Contempt of the Sa PIs 


0 EG, k (a) That the 
Court, the Steward may impoſe a Fine on him. ak 


may impoſe 


a Fine upon a Perſon who is eleced by the Homage, if he is preſent at the Leet, and 
ſworn to execute the Office; bur if the Perſon is not preſent, the Steward can't Fine bim, but he 
may be amerced, which muſt be preſented at the next Court, and affeered ; but the Party ought to 
be ſummoned, and a Time and Place ought ro be appointed, under a Penalty, when and where he 
mall come, and before whom to take the Oath ; and it is not ſufficient to alledge in general that he 
had Notice, for tho' he be an Inhabitant, yet he may be Eſſoined. 5 Mad. 130. adjudged. 


So if a Tithing-man refuſe to make a Preſentment in a Lect, the 8 Co. 38. b. 


So if one of the Jury in a Leet departs without giving his Verdict, 8 ce. 
he ſhall be fined by the Steward. | | : 
If one is preſent when a Murder is done, and does not his beſt En- 3 Inf. 53. 
deavour to apprehend the Murderer, he ſhall be fined and impriſoned. 
So if two are fighting, and others looking on, who do not endeavour Ny 50. 
to part them, if one is killed, the Lookers on may be indicted and fined 
to the King. | | 5 rs 
If at a Juſtice-Seat, held within a Foreſt, a Man makes a falſe Claim 4 Iyp. 29;. 
of Privilege, he ſhall be fined. of on! | 
If a dead Body in Priſon, or other Place, whereupon an Inqueſt 1 Xe. 278. 
ought to be taken, be interred, or ſuffered to lie fo long, that it putrify 2 Hawk. P. 
before the Coroner hath viewed it, the Gaoler or Townſhip ſhall be ©: #*: 


aL; be 


amerced. ER os | | = 
If any Homicide be committed, or dangerous Wound given, whether 3 Inſp. 53. 


with or without Malice, or even by Miſadventure, or Self-defence, in 4 "ft 183. 


any () Town, or in the Lanes or Fields thereof, in the (c) Day-time, /g. 
and the Offender (4) eſcape, the Town ſhall be amerced ; and if out of } rs . 
a Town, the Hundred ſhall be amerced. 


Dyer 210. 
3 5 = 5 (b) By the 
Statute 3 E. I. cap. 6. no City, Borough or Town ſhall be amerecd without reaſonab] 
according to the Quantity of the Offence, & vide Cro. 


e Cauſe, and 
h Car. 252. Where an Information was exhibited 
againſt the Mayor and Commonalty of Londen, for that F. S. was killed in a Tumult there, and none 


of the Offenders taken, nor any Perſon known cr indifted for the Felony ; upon which they appeared 


and confeſſed the Offence, and were fined 1500 Marks. (c) Where the Stroke was given in the Day- 


time, but the Party did not die till Night. 1 Leon. 10). 3 Leon. 20. dubitatur. (4) Of which 4 | 


Coroner may inquire upon View of the Body; or the Juſtices of the Peace may inquire of ſuch 
Ecapes, and certify them into the King's Bench. 4 Inſt. 183. & vide 3 H. 3. cap. 1. 


Aſo ſince the Statute of Wincheſter, cap. 5. ordains, that walled Towns 3 I"ft. 53: 
ſhall be kept ſhut from Sun-ſetting to Sun-riſing, if the Fact happen in 7 C9. 6. b. 7. a. 
any ſuch Town by Night or by Day, and the Offender eſcape, the 
Town ſhall be amerced. rs * 

If, by the Foreſt Law, Hue and Cry is made for a Treſpaſs in Veniſon, 4 Ip. 294. 


5 any Townſhip or Village within the Foreſt, which does not follow the 


Hue and Cry, ſhall be amerced at the Juſtice-Seat. 95 | | 
If the Deciners ought to pay a Rent to the Leet (e) pro certo Letæ, 13. H. 4. 9. 
ia | | 8 oC 20 11 1 Rol. Abr. 

this is not (F) properly a Rent, but a Sum in Groſs; and if they do , - 

not pay it, they may be amerced, for this is due and payable at the 

Leet. | et! ; | * 2 11 P. a Cuſtom 

| 5 | eee being laid. 

Brocvnl. 190. 6 Co. 77-——— But if not warranted by the Cuſtom, perhaps it is otherwiſe. Godfry's 

(ale, 11 Co. 44. b. 1 Rol. Rep. 32, 73. (e) For the Original thereof wide 6 Co. 7). 2 Inft. 71. (f) But 

for a Rent diſtrainable, no Amercement ſhall be in a Leet. 11 H. 4. 89. b. 1 Rol. Abr. 211, 


A Man ſhall not be amerced in (g) a Leet for a Treſpaſs to the Lord 12 H. 4. 8. ö. 
kimſelf, for he ſhall not be his own Judge. 3 ein 


. rawdy. Raym. 160. 1 Sand. 135. 2 Keb. 139. 3 Keb. 744. S. P. adjudged. (g) But ſuch private Treſ- 


vats may be preſented there for the Lord's Information. 1 Sand. 135. 2 Keb. 139. 


Vol. II. 8 6 N If 


refuſes to be 


Telv. 186. S. 
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9 H. 6. 55. If a Man arreſts another in London, coming to the Common Pleas, 
J 1 ck to anſwer a Writ at the Suit of the (a) {ſame Man, becauſe he ought 
. 7 0 SC. to have his Privilege, the Plaintiff ſhall be fined for the Contempt to 


cited, the Court. 


(a) Bur if 


another Man had arreſted him, who was not Plaintiff in the Writ in Banco, he ſhould not be fined, 
9H. 6. 55: | 


11 H. 6. 22. So if the Plaintiff, in a Suit 77 Dail. be arreſted at the Suit of the 


I Nel, he Defendant in London, (5) before the Return of the Writ iz Banco, this 
650 Where is a Contempt to the Court; and for this he ſhall be fined and im- 


one under priſoned. 


Countenance 
of Law is guilty of a double Vexation; as if he ſues in B. and pending this, ſues in London for the 


ſame FRET he ſhall be fined. 8 Co. 60. a, Goulſ. 30. Pl. 5. 


(C) In what Actions 02 Proceedings there 
ought to be a Fine oz an Amercement: 
And herein, 


1. Of the Nature of the Action in which there ought to 
be a Fine 92 Amercement. 


39. * ſeems, that regularly there was a Fine or Amercement in 1 all Ac. 
I tions; for if the Plaintiff or Demandant did not prevail, it was 


thought "reaſonable that he ſhould be puniſhed for his unjuſt Vexa- 


tion ; and therefore there was Judgment againſt him, quod f ſat iu Miſeri- 
ccordia pro falſo clamore. 

Vid. Tit. Bail. Hence, when the Plaintiff takes out a Writ, the Sheriff, before the 

Return of it, is obliged to take Pledges of Proſecution, which, when 

Fines and Amercements were conſiderable, were real and reſponſible 


| 125 _ Perſons, and anſwerable for thoſe Amercements, (c) but being now fo 


very inconſiderable, that they are never levied, they are only formal 

Pledges entered, viz. ohn Doe and Richard Roe 

(4) 8 Co. 60. (d) In all Actions, where the Judgment is againſt the Defendant, it 

act 08 was to be entered with a AMiſericordia, or a Capiatur; and herein the 

Cro. Eliz. 844. Difference is, that if it be an Action of Debt, or founded on a Contract, 

Cro. Fac. 255. the Entry is ideo in Miſericordia, without aſſeſſi ing any Sum in certain, 
which was afterwards affeered by the Coroners in the proper County; 
but if it were in an Action of Treſpaſs, the Hurd ſet the Fine and 

levied it by a Captatur. 

8 Co. 59. And therefore in all Actions Quare vi & armis, as Reſcous, Treſpaſs, 

1 Rol. Abr. C, the Defendant ſhall be fined. 


222. 

8 ce. 4 a $0 in a Writ of Recaption in the Common Pleas, if Judgment be 

60. b. given againſt the Defendant, he ſhall be fined and impriſoned; but in a 
E 1 Writ of Recaption in the County Court, if the Defendant be convicted 
she ſhall only be amerced. 

Song Ar. In a Real Action, ſo in an Attaint againſt him who recovered in 

(e) But in the firſt Action, if the Plaintiff recovers, the Defendant ſhall be (e) 


8 Co. 60. it amerced. 

is ſaid, that 

if the Attaint pa ſs againſt the Delapdane, if ke x was ; Party to the firſt ee he ſhall be fined and 
impriſoned ; otherwiſe if he was not Party to > the firſt Record, 


e = It 


T . * 


A 


Fines and Amercements. 
=” a Man recovers in an Aſſiſe, and dies, and his Wife is endowed 40 Afſ 20. 


in an Attaint againſt the Wife, if he recovers, the Wife ſhall be (a) 1 ol. Abr. 
amerce 2 2. 


as 


—— 


(a) But not 
„ fined, becauſe not Party to the firſt Record. 8 Co. 61. 


In an Action upon the (5) Statute of AMarlebridge, for driving a 30 / 38. 
Diſtreſs into another County, the Defendant ſhall be ranſomed, (which * Rel. Abr. 
admits that he ſhall be fined.) ; 5 


cap. 4. which ſec explained 2 Inſt. 106. 


In an Aſſiſe of Rent, if the Tenant be found guilty of a Diſſeiſin 33 H. 6. 206. 
with Force, becauſe of a Reſcue done by him without vi E9 armis, he Rol. Abr. 
ſhall be fined, tho' this be not within the Statute. „ „„ 

In all Judicial Writs, if the Plaintiff is barred, nonſuit, or his Writ 8 Co. 61. a. 
abates, the Plaintiff ſhall not be amerced, (c) becauſe the Proceſs is ©) 1 
founded upon a Record. 5 e _ 3 

| in an Audita Querela. 12 H. 4. 15. b. 1 Rol. Abr. 219. 

But as Fines and Amercements in thoſe Actions, by not being levied, 
became Matter of Form, it was thought hard, that for any Irregularity 
herein, a Judgment ſhould be arreſted ; and therefore TE 

By the 16 & 17 Car. 2. cap. 8. it is enacted, „That no Judgment For which 
« after Verdict, Confeſſion by Cognovit attionem, or relictd verificatione, vide Tit. 
« ſhall be reverſed for want of a Miſericordia, or a Capiatur, or becauſe 10d Fafa 
« one is put for the other. „„ = OT” 

And by the 5 & 6 M. 3. cap. 12. reciting, that divers Suits and Ac- 
tions of Treſpaſs, Ejectment, Aſſault and falſe Impriſonment, brought 
by Party againſt Party in the reſpective Courts of Law at Weſtminſter; 
and upon Judgment entered againſt the Defendant or Defendants, in 
1 ſuch Suits or Actions, the reſpective Courts aforeſaid do ex Officio Iflue 
- W out Proceſs againſt ſuch Defendant and Defendants for a Fine to the 
„Crown, for a Breach of the Peace thereby committed, which is not 
aſcertained, but is uſually compounded for a {mall Sum of Money, by 
ſome Officer in each of the ſaid Courts, but never eſtreated into the 
Exchequer ; which Officers, or ſome of them, do very often outlaw the 
Defendants for the ſame, to their great Damage ; and therefore it is 
enacted, <* That no Writ or Writs, commonly called Capias pro fine, 

“ in any of the ſaid Suits or Actions, in any of the ſaid Courts, ſhall 
be ſued out, or proſecuted againſt any of the ſaid Defendant or De- 
«* fendants, or any further Proceſs thereupon, but the ſame Fines, and 
all former Fines, yet unpaid, are and ſhall! hereby be remitted and 
« diſcharged for ever; yet nevertheleſs the Plaintiff or Plaintiffs, in 
every ſuch Action, ſhall (upon Signing Judgment therein, over and 
* above the uſual Fees for Signing thereof) pay to the proper Officer, 
* who ſigneth the ſame, the Sum of fix Shillings and eight Pence, in 
| © full Satisfaction of the ſaid Fine, and all Fees due for or concerning 
| © the ſaid Fine, to be diſtributed in ſuch Manner as Fines and Fees of 
| © this kind have uſually been, and not otherwiſe ; which ſaid Officer 

be | © and Officers ſhall make an Increaſe to the Plaintiff or Plaintiffs of fo 
; 5 _ in their Coſts, to be taxed, againſt the ſaid Defendant or De- 
| * fendants, | f | 

Bur tho' this Statute takes away the Capiatur Fine, yet it is ſaid to Feng 51 
be the Practice of the Court of Commen Pleas, to make a Special Entry %. 38. 
ot the Judgment in this Manner, Nihil de fine quia remittitur per ftatu= 
iu in the ſame Manner as where the Fine was pardoned, in which 
Caſe the Entry was il de fine quia pardonatur. | = 


But it was ruled on Debate in the King's Bench, that this Statute Carth. 390. 
wing taken away the Fine, there was no Judgment of Capiatur to be 515 ver. 
a | 0 Clerk. 1 Salk. 54+ Comb, 387. S. C. 


entered 


T7 — _—_— ©. 
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| entered againſt the Defendant, nor any Thing in lieu thereof, but that 
| that Claus was totally to be left out of the Judgment, for chat it was 
not like the Caſe of a Pardon, which does not alter the LAW, but only 
excuſes the LOO 


2. At what Tine to be awarded. 


Co. Lit. r26. If in a () Real Action the Tenant comes the firſt Day and renders 


5 Co. 4% the Land, he ſhall not be amerced. 
Cro. Elz 65. 


Cre. Car. 564. 8 Co. 61, (a) But in ſuch Actions, where the Offene is ſuppoſed with 8 or in 
Deceit of the Court, tho' the Defendant comes the firſt Day and confeſſes the Action, yet he ſhall 
be fined and impriſoned ; becauſe the Fine is for the precedent Tort, and not for the Non- Render 
upon the firſt Proceſs. 8 Co. 61, Keilæv. 116, 177- | 


38 F. 3:20, So in Detinue for a Box of Charters by the Heir, upon the Delivery 
x Rel. Abr. of his Father; if the Defendant comes the firſt Day, and ſays, that he 


212. 
hath been always ready to tender them, and yet is, if the Plaintiff does 
not traverſe this, the Defendant ſhall not be amerced. | 
14 E. 3. 16. In a cui in vita, if the Tenant vouches, and the Vouchee comes the 


. ay N Day of the Summons, and tenders, yet he ſhall be amerced; for 


Vhen the Tender is not at the firſt Day of the Original, an Amerce- 
ment is due to the King. 


1 45 In an Account, if the Defendant comes the firſt Day and tenders 
5 the Money, and the Plaintiff * it, none of them ſhall be a- 
merced. 


46 E. 3 3-4% $80 inan Account, as 1 of 10 l if the Hetendent pleads never his 

N aal. Receiver, and this found againſt him, by which he is adjudged to Ac- 
count; and after he comes and tenders the 10 J. and makes Oath, that 
ac the Time that the Money was delivered to him, he could not find 
any Thing to buy for Profit, this ſhal] be a good Diſcharge of the De- 
ſendant, and neither he nor the Plaintiff ſhall be amerced. 


22 * 3 In Dower, if the Tenant, after he is (b); eſſoined, renders Dower, | 
„ and avers, that he hath aer, been ready, &c, the Tenant thall not be 
(b) But if amerced. | 
the Tenant 


renders to the Deliadine her ber, after he bath taken a Mt; plete darlin, he ſhall be amerced, 
tho' this Delay was n ws Aſſent of the Dean” 18 E. 3 3. * 1 Not. Ar. 212. S. C. but a Quer 
1s added, | 


18 E. 3. 14. In a Writ of 3 if the Tenant 8 the Heir of the Baron, 
Ft | | : Rol. Abr. and the Vouchee demands the Lien; and upon this the Vouchee enters W 
q | | | 1 5 into Warranty, as he who hath nothing by Deicent, Sc. and the Te- 

1 nant ſays that he hath Aﬀets by Deſcent; upon which Tudg ment is 

12000 „ c given that the Demandant ſhall recover againſt the Fenant, Sc. the 

| | Vouchee mall be it Miſericordia, tho al Goth not coumerpica the 
| Warranty. | 

1 Rol. Abr. If in an Action of Debt the. Bee er comes the firſt Day, and ap- 

1 and Kea pears by Attorney, and makes Defence, ſcilicet, actendit 22m C= hi 

adjudged. quando, Oc. and after the Attorney pleads non {um Inſormatus, the De— 

F848 N == nd ſhall be amerced ; for he ought to have acknowledged the Ac- 

i tion the firſt Day, not to have made any Defence. : 
e Dama: So if in Debt the Defendant comes the firſt Day, and imparles til 
Slaney ver. Dy next Term, and then Judgment is given on Non fun Jufor muell, 

| _ Vawtrey. the Defendant ſhall be amerced. 

Ft 1 Rol. Abr. But if in an Action of Debt, the Bekndagte-t comes the firſt Mi N. 

| —.— _ _ Attorney, and ſays, that non eſt Informatus, and thereupon Judgment * 
| Rookes, - given, the Judgment ſhall be againſt the Defendant for the Debt, 


Telv. 108. S. mages and Coſts; but nihil in Miſericordia quia venit primo die f- 
P. adjudged. 3 {itmit's 


1 Rol. Abr. 


les til | 


„1410 


Jay be. 


pt, Da. 


die |" 
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ſuumouiticnemi, becauſe this is all one, as to the Plaintiff, as if he had 


confeſſed the Action, for he is not more delayed by this; and this is 
che Courle of the C mon Pleas in ſuch Caſes. 

If in a Writ of Entry, zu le quilus in Wiles, the Defendant pleads 5 C.. 49. 
non diffeifro#t, and pending this Plea, a general Pardon is made by Parlia- //al! and 


ment, by which all Fines, Amercements, Cc. are Pardoned, and after Vaughan ud. 


i | | | | | Aged. 
Judgment is given for the Demandant, yet the Tenant ſhall not be Pa 394. pl 


amerced for the Delay after; for the not rendering the firſt Day, ac- 511. 8. C. 


cording to the Command of the King's Writ, is the Cauſe of the A- „ | 
| t Co. Lit. 126. 


cement, and that is pardoned. 
8 Wo P d "my Ferh. Cent. 


; SY 3 Fs 258. S. P. 
If in Debt againſt Executors, the Defendants do not appear the firſt | Veut 58. 


Day, but after come and plead pleue adminiſtravit z and thereupon the v, and 
Plaintiff prays Judgment quando aſſets acciderint, he ſhall have ſuch Nelſon ad- 


Judgment, and the Defendants ſhall be amerced; and tho' in this Caſe jhndged. 


it did not appear, by the Record, but that the Defendants pleaded the g 4 . 


Day of the Declaration, yet per Vaughan C. J. it ſhall not be fo intended, ue. 


unleſs entered veneruut primo die. 1 Lev. 286. 
Ee EE e 
judged, and ſaid it was after Imparlance. 1 Sand. 226. S. C. adjudged, and there ſaid, by Sanders, 


that it was not Law; for tho' they delayed the Plaintiff, yet by their ſubſequent Plea they excuſed 


themſelves of the Tort; as if in a Quare Impedit a Biſhop imparles, and after pleads He claims nothing 


but as Ordinary, he ſhall not be amerced, becauſe he hath excuſed himielf of the Wrong; but 


Quere of this Reaſon, becauſe in this very Caſe the Biſhop ſhall be amerced, as appears by Hob. 200. 


Cro. Fac. 93. 


If the Plaintiff be nonſuit, or if a Writ PTE by the (a) Act of Co. Lit: 127. 


the Flaintiff or Demandant, or for Matter of Form, the Plaintiff or De- 8 Co. 61. 


mandant ſhall be amerced. 1 Rol. Abr. 


. 5 e 
(4) But if a Writ abates by the Act of God, the Plaintiff or Demandant ſhall not be 3 Co. 


Lit. 127. 8 Co. 61. S. P. So in Treſpaſs for taking his Corn, if upon the Pleading the Right of 
the Tithes comes in Queſtion, by which the Writ abates, yet the Plaintiff ſhall not be amerced, be- 
cauſe there was not any Default in him. 38 E. 3. 6. b. 1 Rol. Abr. 213. S. C. 


In an Action brought by Two, if the Writ abates by the Death of 43 Af 18. 
one of them, the other ſhall not be amerced, becauſe it is by the Act 43 F. 3: 23. 


of God, without the Default of the Party. | a ny oy 


WVC by. 5 | : EEE | 
So if two join in a Perſonal Action, and one is nonſuit, which in 47 A z. 
Law is the Nonſuit of the other, yet the other ſhall not be amerced, be- 8 Co. 61. 
cauſe this is not his Fault. | | | 


If one Demandant or Plaintiff is nonſuit in ſuch Action, wherein 8 Co. 61. 4. 


Summons and Severance lies, and the other proceeds therein, he that is 


nonſuit ſhall not be amerced. 


3. Whether to be awarded when the Party is acquitted 


as to Part. 


lt ſeems to be a general Rule, that if Part is found for the De- 8 C« 61. a. 
mandant or Flaintiff, and Part againſt him, he ſhall be amerced. | 
As if in Action of Covenant, for ſeveral Covenants broke, if the 1 Ret. Abr. 
FlaintiF be barred for one, he ſhall be amerced for this, tho? he recovers 1 
for | | | 1 | | £ and Jeton. 
the other. 1 Rol. Rep. 
| 411. 8. C. 
So in an Action, upon the Caſe, upon a Promiſe to do two Things, 1 Rl. Abr. 
/cilcet to pay ſo much for certain Land fold, and if the Vendée ſells 216. 


it again for more than he paid, to pay ſo much more; and the De— N oF 


3 Pulſ. 230. S. C. adjudged upon a Writ of Error, and the Judgment affirmed accordingly, 


Vol. II. 6 0 fendant 
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fendant pleads in Bar a Releaſe, which. is adjudged no Bar for Part 
( /-i1icet for the laft Sum) and a Bar for the firſt Sum; he ſhall be % 
Miſ*ricordia for this Sum of which he is barred, tho' it be an intire Pro- 
mile; and he could not have an Action but upon both Parts, for he 
might have acknowledged himfelf ſatisfied of that which he had re. 
teaſed. 15 5 | | 
1 390 4 IF the Plaintiff declares, that he was poſſeſſed of an Hoy, Hoating at 
Hornden, Anchor iu the River Thames, loaded with Goods, and that the De. 
fendant fats ſciens, being Maſter of a Ship failing in the River, o 
negligently governed his ſaid Ship, that the ay Pradif. Naviculam of 
the Plaintiff wwotenter ruebat, & illam fregit & ſubmerſit; and upon Not 
guilty pleaded the [ory find, that g#aad negligentem gubernationem avis 
Præ d. Defend. per quod iu Navtculam Qucrentis vidleuter ruebat, & itlam fregit 
& fubmesſit, the Defendant is guilty, & guood refiguum Premiffornn:, that 
he is not guilty, the Plaintiff fhall not be amerced, for there is no 
Reſiduum, and the firſt Part of the Verdict comprehends all the Injury 
| complained of in the Declaration. VVV : 
i4 E. z. 21. In an Action of Waſte in Domibus & Gardino, if upon the Writ of In- 
8 quiry of Waſte the Defendant be found guilty u Domibuss, and not 
and agreed, guilty iu Gardino, the Plaintiff ſhall be zu] Miſericordia (a) for the 
becauſe he Garden. | | | 5 
counts for | 


Wafte in Places where na Waſte was done; bur where Waſte is aſſigned in cutting down twenty 


Trees, and the Waſte is found in cutting down two Trees only, and fo the Variance in Quantity, it 


is otherwiſe. (a) So if in Caſe the Plaintiff declares he is ſeiſed of two Hundred Acres, to which he 
hath Common Appuxtepant, and that the Defendant incloſed, per guod, c. and the Jury find that 


he hath only ninety Acres, Parcel, &e. he ſhal be in Miſericordia for the Reſidue. Palm. 270. 


22 4. 76 In (5) Treſpaſs for the Battery of his Servant, and the Taking of 


t Kot un his Timber, if the Defendant be found guilty of the Faking of the 


3 Timber, and not guilty of the Battery of the Servant, the Plaintiff ſhall 
S. P. be -amerced for chi. e 1 FL 
Dyer 89. pl. : ; i | 5 3 | STS : 

111. Like Point, (b) So in Debr, where Part is found for the Plaintiff, and Part for the Defendant. 
2 $.4. 157. Oro. Eliz. 699. 1 1 rd} cc. | 1 


Cro. Elix 253. If in Debt upon the Statute of H. 8. for buying of Fithes, the Plain- 
Saverey and tiff demands 50 J. for the Value of the Land, and the Jury find the 
759. Value but 20 J. the Pläaintiff ſhalt have Judgment, Oc. but fhall be a- 
: merced quad the Reſidue of the 50 .. LE 
Oro, Elle. 25). But in Treſpaſs, or other Actions where the Plaintiff declares ad dum. 
e num, if leſs be found than he deelares for, yet the Plaintiff fhall notbe 
amerced, becaufe the Action is founded upon an Uncertainty, ; 
2 Sid. 136, In Replevin, if the Defendant avows the Taking of two ſeveral Di- 
ter Curiam. ſtreſſes, for ſeveral Cauſes, and Iſſue is joined upon the taking of one 
Diſtreſs, and found for the Plaintiff, and a olle proſequ; entered as to 
the other, the Plaintiff ſhall not be amercectc. „ 


4. CAhether to be awarded where there are ſeveral Parties, 
and fome of them onkp acquitted. 


8 Co. 61. If all or Part is found againſt one Tenant or Defendant, and nothing 
or but Fart againit the other, the Demandant or Plaintiff ſhall be a- 
merced, unleſs there be no Default in him. 

44 If. 35: In an Aſſiſe againſt two, if it be adjudged againſt one upon his Plca, 

44 £:3-24 and rhe Demandant relcaſes his Damages, and hath Judgment preſently 

1 Rot. Abr. 50 1 J 1 5 1 - {1 : 1 © haut a * CG ” 2 CF h he 

pn or the Land againſt him, relinquifhing his Suit againſt the other, h 

ö ſhall not be amerced for the other. 


4 | | In 


bo . 
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In Treſpaſs againſt ſeveral, and one is found guilty, and the Plaintiff 44 -4/: 3 


3 
prays Judgment againſt him, relinquiſhing his Suit againſt the Reſt, he 4+ ., 3-24 
mall not be amerced for them. 1 Rot, Abr. 


217. 


In Trover and Converſion of 1900 Loads of Coals againſt three Per- 1 Rol. Ale. 
ſons, if one of the Defendants is found Guilty of 100 Loads, and Not 27. Harne 


guilty of the Reſt, and another Guilty of 100 Loads, and Not guilty of and her, 


the Reſt, and the Third guilty of 100 Loads, and not of the Reſt, in a4 5+» 
this Caſe the Plaintiff ſhall not be amerced againſt any of them, be- $46. 0: 
cauſe each of them is found Guilty of Part, tho? ſeverally. 

In an Aſſiſe againſt Two, if the Plaintiff recovers againſt one, and 23 1. 18. 


| the other is found Not guilty, the Plaintiff ſhall be amerced as to him. Dyer 312. 


In a Writ of Foreible Entry againſt ſeveral, for entring with Force, 19 V. 6. 32. 
and holding out with Force; if ſome are found Guilty of the Foreibte 1 Rel. Abr. 
Entry, and Not guilty of the holding out with Force, the Plaintiff ſhall? “ 
be in Miſericordia for this. 5 | 1 

So if ſome are found Guilty of the holding with Force, and that 19 H. 6. 32. 


they entered peaceably, the Plaintiff ſhall be amerced for this. 1 Ret. for. 


216. 


If a Man brings an Aſſiſe againſt the Tenant and Diſſeiſor of a Rent- 1) K. 
service, and the Tenant is acquitted, and the Diſſeiſor found Guilty, the 1 Rol. Abr. 
Demandant ſhall be amerced for the Tenant. 216. S. C. 
So in an Aſſiſe of a Rent againſt one Tenant and two Diſſeiſors, if he 31 Af: 31. 
recovers againſt the Tenant and one Diſſeiſor, and the other is acquitted 1 K Aby. 
of the Diſſeiſin, the Demandant ihall be amerced for him. | 216. 8. C, 


;. Ok awarding Fines and Amercements jointly 02 
de ſeoerally, „„ 


If there are ſeveral Defendants, and all of them convicted, a joint A- 11 Co. 43. 
ward of one Fine againſt them all is erroneous, for it ought to be ſeve- 1 H Rep. 
rally againſt each Defendant; for otherwiſe one, who hath paid his pro- 7+ _ 
portionable Part, might be continued in Priſon till all the others have 3 
alſo paid theirs, which would be in Effect to puniſh him for the Offence 
of another. 1 85 , : 

If at a Court-Leet, twelve of the Inhabitants, Time out of Mind, by ,, 0. 42. 
the Steward, have been fworn chief Pledges, who at every Leet have Godſrey's 
uſed to preſent, that they the ſaid chief Pledges ſhould pay to the Lord ©" 
of the Leet ros. pro certo Lete, and accordingly have paid it at the ſaid I Kok 88 
Lect ; if at a Court-Leet, twelve chief Pledges being ſworn to inquire of e 
tne Articles of the Leet, refufe to prefent, that they ought to pay 105. 

13 certo Leto, the Steward cannot impoſe one joint Fine upon them all, 
but muſt Fine them ſeverally; for the Refuſal of one is not the Refuſal 
of the other. | 


ein an Affe againſt Two, the Diſſeiſin is found with Force; tho” the 11 02. 43. 4. 


Diſteiin was joint, yet the Fine thall be ſeveral. 
If in a Plaint two are non{uited, the Amercement ſhall be feveral. 11 Co. 43. 4. 
and tho” the Judgment be againft Two, and /d in Miſcricordia; yet 11 ce. 43 


- 15 
when ir z offered by the Coroners 2% Pais, the Amercement hall be 


1 


ad on them ſeverally. | | 

So it there are ſeveral Defendants, and by T.aw they are to be fined, 11 Co. 45, 
the Entry of the Judgment it is idee Capiautur, yet it ſhall be taken 
eg ſengula ſengulis, and there ſhall iſſue ſeveral Capias pro Fine. 

Yer in ſome Caſes a Fine or Amercement mall be impoſed upon ſeve- 1 C. 43. 
"2 joimtly, as upon a County, Hundred, and {9 upon a Village, Cc. as 

i the Eſcape of a Murderer, Sc. becauſe of the Uncertainty of the 

kerſons, and the Infinity of their Number. | 

in Treſpaſs againſt Two, if one be found guilty to Dimage qν,οd, him, 5 0 58. vids 
aa the other is found guilty to Damage g9:9:d him; in this Caſe each Co. Gur. 55; 
Defen- . 
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11 
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Defendant ſhall be amerced ſeverally, and the Plaintiff ſhall alſo be "TY 
rally amerced 9zoad each of them. 


6. Whether the Party can be twice amerced in the ſame 


Action, 
65s It is laid down. as a Rule, that a Defendant ſhall not be anerced 
1 Rol. Aby, twice in the ſame Action, for that would be to puniſh him twice for the 
og (a) ſame Offence. | 
44 ut 


where one Defendant may be amerced ſeveral Times for ſeveral Defaulrs in the ſame Action, bi 
2 Leon. 4, 5, 185, 186. ; | 


5 00. 58. b. In a Qnare Impedit, if the Plaintiff recovers the Preſentation againſt 
1 2 Abr. the Defendant, and thereupon Judgment is given upon Demurrer for a 
FE © Writ to the Biſhop; and upon this the Defendant is amerced, and after 

a Writ is awarded to inquire of the Damages and the other Points of 

the Writ, and found accordingly, and Judgment alſo given ; for this the 
Defendant ſhall not be amerced again. 5 
5 Co. 58. In one Action againſt the ſame Defendant or Tenant, if the Defen. 
OM Abr. dant or Tenant pleads one Flea to part, and another Plea to the Ret}, 


or confeſſes Part, and pleads to Ifſue for the other, and ſeveral Iſſuts 
are found againſt him; yet the Defendant or Tenant ſhall not be twice 
amerced, | N 1 % 
Cro. Car. 178. If in an Ejectione firme againſt Four, Three are found guilty quoad 
Deckerow & Part, and Not guilty for the Reſidue, and the Fourth is found Not 
Of. v- Jenkins guilty generally, rhe Plaintiff may be amerced jointly guoad all the De- 
fendants, ſcilicet, pro falſo clamore quoad the Three, for ſo much of which | 
they were found Not guilty, and pro falſo clamore quoad the Fourth, quod | 
fit in Miſericordia, and the Prothonotaries ſaid the uſual Courſe was fo, | 
and ſometimes otherwiſe, ſcilicet, that quoad the Three for ſo much, 
Oc. he be in Miſericordia, and guoad the Fourth, that he be 77 Miſeri- | 


cordia alſo. | 


1 Salk. 54. In Dower, Defendant confeſles as to Part, and Judgment is given a- | 
| pos 2 gainſt him, quod fit in Mi ſericordia, and as to the Reſt he pleads in Bar, 
4 


„ind ad. upon which there is a Demurrer, and Judgment is given againſt him, | 
judged, quod fit in Miſericordia ; and it was objected in Error, that a Man ought | 


Comb. 352. not to be twice amerced in the ſame Action; but it was held well enough | 
oe me" in this Caſe, becauſe both Judgments are final and independent of one 
5 04. . 


8. C. and S. P. another; but according to the Report of this Caſe in Sa{ke/d, it would | 
Skin. 592. be otherwiſe where one Judgment is only interlocutory and depends upon 


* 


LS 2 P. another, as (C) quod computet in Account. 
adjudged, | | | | | = 
becauſe the ſecond Amercement was for a new Delay. (b) That in Account, if the Defendant be ad- 
judged to account, Judgment ſhall be preſently before the final Judgment, quod fit in Miſericor/ia 
2. non prius computavit ; and in this Caſe, if he be afterwards found in' Arrearages, Judgment ſhall 


e again, quod ſit in Miſericordia. 1 Rol. Abr. 218. Parrey's Caſe adjudged, and affirmed npon a Writ of 
Error, and ſaid by the Clerks to be the Courte of the Court. 
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(0) Where a Fine ought to be awarded, and 
not an Amercement, & vice verſa. 


E have already taken Notice of the Difference made between Of- 8 Co. 39. 
fences, and that for the Delicta majora, ſuch as Breaches of the Hob 180. 
Peace, Contempts, or Diſturbances committed 77 facie Curiæ, the Court ere 


: ; : | a arious Sig- 
may (a) fine and impriſon; but that in Real Actions or Actions of Debt, Ne 


the Defendant is only to be (Y) amerced. the Word 

8 8 1 | Fine, vide 
$ Co. 59. Co. Lit. 126. — And that there is no Difference between a Fine and Ranſom in a legal Un- 
derſtanding ; for a Fine makes an End of the Bulincſs, and ſo does a Ranſom, becauſe ir redeems from 
Impritonment; and if they were different Things, it would follow, that where the Books ſay, that 
where a Man ſhall make a Fine and Ranſom, they muſt be taken to intend, that he ought to pay two 


different Sums, of which there is no Precedent. Co. Lit. 127. a. but in Dyer 232. pl. 6. it hath been 


adjudged, that where a Man is to make Fine and Ranſom, the Ranſom muſt be treble the Fine at 
leaſt, (b) That if a Sheriff, having returned a Cep; Corpus into the King's Bench on a Capias againſt a 


Man on an Indicment of Felony, does not bring him in at the Day, it ſeems that he is by the Courſe 


of the ſaid Court to be amerced, not fined. 40 Af. pl. 42. — So if a Vill or Hundred ſuffer a Felon 
to eſcape without being arreſted, they are to be amerced, not fined. 3 Inſt. 53. Dyer 210. 4 Inſt. 294. 
— But whether the Puniſhment inflicted on a Gaoler for ſuffering a Criminal n-gligently to eſcape, 
be properly a Fine or an Amercement, Q. & vide 8 H. 5. 2. Fitz. Coron. $4, 292. Raſt. Ent. 583. 


27 AF. pl. . | 


A Man ſhall be fined and impriſoned for all Contempts (c) done to 7 


any Court of Record, againſt the Commandment of the King's Writ ( 5 in Re- 
under his Great Seal, as in a Quare nom admiſit, Quare incumbravit, At- plevin it was 
tachment upon a Prohibition, S. 1 acdjudged for 


5 3 FFVi In the Avowant, 
a Returno habendo awarded, and there the Sheriff returned an Elongata, and a Withernam was awarded, 


tho' the Plaintiff brought the Money into Court, and prayed the Proceſs might be ftayed ; yet the 
Court would not grant it till they had aſſeſſed a Fine upon the Plaintiff. 2 Leon, 14. 


But when the Demandant or Plaintiff, Tenant or Defendant ſe re- 8 Co. 58. 
traxit, or Receſſit in contemptum Curie ; yet this is no Contempt againſt Beers 


the Commandment of the King by Writ, and therefore he ſhall not be 8 
fined in ſuch Caſe, but amerced only. | S. C. and S. P. 


If in Replevin, the Defendant claims Property falſly; and this in a g C, 60. a, 
ace probanda is found againſt him, he ſhall be fined and impri- 

oned. 5 | 

If one denies a Recovery or other Record to which he himſelf is 8 Co. 60. 4. 
Party, he ſhall not be fined, for it is not his Act, but the Act of the 
Court; and he does not deny the Record abſolutely, but 2 babetur 
tale recordum. EEO TY | | | | 

In an Aſſiſe, if the Tenant be attainted of a Diſſeiſin with Force, he 1 NI 4. 
(hall be impriſoned. | 222. and ſe- 


5 „ | veral Caſes 
there cited out of the Vear- Books to this Purpoſe, 


But in an Aſſiſe for a Rent-ſeck, if the Defendant be found a Diſſei- 1 Rol. Alr. 
175 Denier only, the Judgment ſhall not be q, Capratur, but only in 23 
Mfſericordià. | 1 55 

Alſo in an Aſſiſe of a Rent- charge againſt ſeveral Tertenants; if it 390 Af. l 4. 
be found the Plaintiff diſtrained for this, and one of the Defendants, 1 Rol. Ab.. 
without Conſent of the Reſt, made a Reſcous, tho' the others are Diſ- 223. 
ſeiſors by the Denier; (4) yet they ſhall not be impriſoned, but only he (4) For he 


Who made the Reſcous. who made 


— — the Reſcous 
is the only Diſſciſor with Force, Co. Lit. 161. b. 


Vol. II. | 6 P In 
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28 1 15 In an Aſſiſe, if the Tenant by his Plea does not deny the Ouſter, tho 
1 Rol. Air. he be after found a Diſſeiſor without Force, yet he ſtall be impri. 
ſoned. 2 . 

19 Af. 6. In an Aſſiſe of Nuſance, if the Defendant be found guilty, he fh,11 


OE be impriſoned. | 
Altho' in all Actions (a) Qrare vi & armis, as Reſcous, 'Treſpaſs, 62; 
L b. the Defendant ſhall be fined; yet (5) in Actions of (c) Treſpaſs upon the 
222. (4) Cafe, if the Defendant be found guilty, the Judgment ſhall not be 
9 5 59. guod capiatur, but quod ſit in Miſericordia. | | 
oh. 180. | | 


(:) That in Treſpaſs or other Actions, where the Plaintiff declares ad damnum, if leſs be found than 
he declares for; yet the Plaintiff ſhall not be amerced, becauſe the Action is founded upon an Un- 
certainty. Cro. Elix. 257. (d) So in an Atton againſt an Inn keeper for Goods ſtole, the Judgment 
ſhall not be quod Capiatur. Cro. Fac. 224. adjudged. | | | 


Hob. 180. But in 'Treſpaſs, if the Plaintiff declares that he levied a Plaint in 
rate and 7,07;0n, and upon Proceſs J. S. was arreſted by a Sergeant, and that the 
1 Poll. Abr. Defendant V Armis reſcued him, per quod he loſt his Debt ; and upon 
222. $,C. Not guilty pleaded, it is found for the Plaintiff, the Judgment hereupon 
ought to be q, defendens capiatur; for tho' the Nature of the Action is 
properly an Action upon the Caſe, as touching the Loſs of the Debt 
of the Plaintiff; yet this being with Force to the Sergeant, who was a 
| Miniſter as well to the Plaintiff as the Court, the Action may be Þ; & 

Armis. 1 2 
1 Rol. Abr. Tf a Man denies his own Deed, and this is found againſt him by Ver- 


$99; 25. dict, he ſhall be impriſoned — his Falſity and Trownne to the Jury. 


hut if a Man, where his own Deed is pleaded againſt him, pleads Nu 
But for this f | . . . RW 
aide 8 Co. 60. t factum, and after at the Niſi prius, or before Verdict, relictd verif- 
1 Rol. Abr. Ccatione cognovit this to be his Deed, he ſhall not be impriſoned, but on- 
224 ly amerced. | „ 
Kelav. 42. AE | | | 2 | | a N 
2 Rol. Rep. 45. Noy 4. Cro. Fac. 64. Dyer 67. Raym. 202. 1 Mod. 73. 2 Saund. 189. 2 Keb. 678, 685, 
694, 734. N 


28 4. 10. If a Man pleads a Deed of the Plaintiff or his Anceftor, made to the 
1 Rol. Abr. Anceſtor of the Defendant who pleads it, and this is found againſt him, | 
98 he ſhall not be impriſoned for his Falſity, becauſe he could not know, | 

whether this was his Deed, or not, being made to his Anceſtor. | 


27 . 56. In Treſpaſs contra Pacem, for trampling his Corn; if it be found that 
Rol. Abr. the Cattle of the Defendant eſcaped, bur not contra Pacem, and trampled 
222. 8. C. the Corn; yet the Defendant ſhall be impriſoned, for he ought to keep | 
| his Cattle at his Peril. | 1 
1 Rol. Abr. In an Action upon the Caſe, upon an Aſſumpſit, if the Defendant be 


222⁵3. found guilty, the Judgment ſhall not be % capiatur, but quod ſit in 
Ai ſericordia. | | 
| In a Writ of Deccit againſt the Party who recovered in a Real Ac- 
1 Rol. Abr. n 
3 tion, and the Sheriff, if it be found that no Summons was made, he that 


8 Co. 59. recovered before ſhall be impriſoned. 
S. P. becauſe | 


founded upon the Deceit done to the Court in obtaining Judgment. 


8 C6. 60. b. 1h all Caſes where a Thing is reſtrained by any Statute, the Offender | 
Cro. Fac. ſhall be fined and impriſoned. ; | 


Like Point ; = | | | 
adjudged, 12 Co. 134. like Point reſolved, Cro. Fac. 631. like Point adjudged, 2 Inf, 151. 2 Rel. 
Rep. 400. — In an Aion of Scandalun: Magnatum, whether the Judgment ought ro be quod defence 


Capiatur, dubitatur ; Probee and the Marquiſs of Dorcheſter, 1 Sid. 233. adjourned, 1 Keb. $15, adjourn 


ed upon a Writ of Error. 1 Lev. 148. dubitatur, but the Court inclincd, that if it was in 17;ſcricorin | 
it was ſufficient, | | ; | 


I | As 


Fender 


defend 
9 dj gum 
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As in an Action upon the Statute of Marlbridge tor driving a Diſtreſs 
out of the County, the Defendant being found guilty ſhall be impri- 
ſoned. 

So in an Action of Debt upon the Statute of 1 2 Ph. 62 Mar. of 
Diſtreſſes, by which the Defendant ſhall forfeit to the Party grieved, for 
the Driving a Diſtreſs out of the Hundred 5 1. and treble Damages; if the 


| Defendant be found guilty, the Judgment ſhall be quod captatur. 


In an Action of Debt upon the Statute of Uſury, for treble the Sum 
lent for taking more than 8 J. per Cert. if the Defendant be found guilty, 
the Judgment ſhall be guod capiatur, becauſe he took it contrary to the 


* Proviſion of the Statute. 


But in an Action of Debt upon the Statute of 2 F. 6. for not ſetting 
forth of Tithes, if Judgment ſhall be given for the Flaintiff, the Judg- 
ment ſhall be gzod ſit in Miſcricordia, and not quod capiatur; (a) becauſe 


30 Ap. 38. 
Rot. Abr. 
2. 


1 
— 
- 


I Rol. Ahr. 
223. I.cvell 
and Dingo 


1 Rol. Abr. 
1 

1 Sid. 233. 
S. P. ar- 


this is but a Debt given in Recompence of Tithes, and this is the uſual gend. 


Courſe. | | (a) In Debt 


for 5 1. upon 


the Statute of 1 © 2 Ph. & Mar. for taking above 4d. for a Diſt:efs, the Defendant ſhall be in Miſes 


ricordia only, becauſe this Action is founded upon the Non payment, and not upon the Statute. Cro. 
Car. 560. adjudged. | | | | 


So in an Action for a Robbery founded upon the Statute of Wincheſter, Cro. Fac. 359» 


if the Defendants are found guilty, the Judgment ſhall be 9% d fint in Q!4feld ver. 


he Hun- 
dred of Mi- 


1 
ther: $0 


Miſericordia; becauſe this Action is not founded upon any AMzle-feaſance, 

but upon a Non-ſeaſancè only. 5 . | | 

In an Action of Treſpaſs for an Aſſault and Battery; if the Battery | 

was done before a General Pardon, by which the Fine is pardoned, yet Fear 

the Judgment ſhall be entred (Y) quod Capiatur ; for the Court need not Rogers ad- 

take Conuſance thereof without Demand. | | judges. "2 
8 | , | (b 8 e En- 


try in this Caſe is ſometimes quod capiatur, and ſometimes quad non capiatar gaia pardonatur ; but for 


this vide Cro. Elix. 153, 77S. 1 Leon. 300. 1 Brownl. 211. Yelv. 126. 5 Co. 49. Moor 394. Fenk. Cent. 258. 
Lane 71. 1 Salk. 54. | OD | 


(t) Who in Reſpect of their Perſons are not 
to be fintd 02 amerced. 
1 King being Plaintiff or Demandant tall not be amerced, nor 


ſhall the (c) Queen Confor. e 
| | 8 Co. Ol, 


F. N. B. 31. 3 Bulſt. 276. (c) Where the Judgment is againſt the Qucen, & in Miſericordia nihil, eo 


quod conſors Regis. 1 Rol. Abr. 215. 


: An Infant being Plaintiff or Demandant ſhall not be amerced, and this Co, x 127, 
is the Reaſon (d) he ſhall not find Pledges. N 3 Os Ly 
3 11 . 276. 


Palm. 518. 1 Rol. Abr. 214, 288. (4) That he ſhall not find Pledges, Cro. Car. 161. adjudged 


But an Infant Defendant ſhall be amerced, if he pleads with the De- , 133 
mandant, and the Matter is found againſt him; (e) but he ſhall be par- 214. 
doned of Courſe. Cro. Car 410. 


5 (e) And the 
Entry in ſuch Caſe is Ideo in Miſericordia, ſed pardonatur quia Infans. 8 Co. 61. Palm. 518. Nibul in Miſe- 
Heordia, quia Infans, Cro. Car. 410. : 


Dut if an Infant brings an Action by his Prochein amy, and pending Dyer 338. 


the Action comes of full Ace, and makes an Attorney, and after is 20% P. 1. 


alt, he ſhall be amerced. 


If 
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| : 1 ; 4 5 , . 

| 1 Rol. Abr. If an Infant brings an Action of Treſpaſs by Guardian againſt Two, 
214. Meth- and the Defendants plead Not guilty, and at the Niſt prins the Plaintiff 
U w__ = Au appears in Perſon, and a Verdict is found for the Plaintiff for Part, and 
| 1 0 Not guilty for the Reſt, and one of the Defendants Not guilty, and 


Judgment is given for the Plaintiff, for that for which the Verdict is gi- 
ven for him, e quod nil capiat per billam for the Reſt, and him that is 
found Not guilty ; ſed nibil de Miſericordia Pro Jalſo clamore, Sc. quia que- 
| rens tempore tranſgreſſionis predict: factæ infra etatem exiſicbat ; yet this is 
| d, and no Error. En | OP hos 
| | | good, and no ET, Fe. 

i 5 Co. 49- If A Precipe is brought againſt an Infant, and pending the Plea he 
* * bez comes of full Age, he ſhall be amerced for the Delay after he comes of 
. 8 FF | | | 5 


If Baron and Feme are vouched in the Right of the Feme, and Judg- 
. © Wa 5 ment is given againſt them, and the Feme is to be amerced, they ſhall 
118808 5 *: be amerced, (a) tho' the Feme be within Age, the Husband being of 
vn | (a) And this full Age. | | ; | 1 

. Amercement | ; 

ſhall not be pardoned of Courſe. 16 E. 3. 14. 


| Hob. 12). In an Action upon the Caſe againſt Baron and Feme for ſcandalous 
| Words ſpoke by the Feme, and Judgment is given againſt both; as well 
the Husband as the Wife ſhall be amerced. 5 | 
1 Rol. Abr. 215. In an Action of Trover and Converſion againſt Baron and Feme, for 
Cro. Fac. 439, the Converſion of the Feme during the Coverture; if the Feme te 
1 Rey. 293 found guilty by Verdict, and the Baron Not guilty, yet both ſhall be 
3 Bulſt. 151. in Miſcricordia; for the Amercement is not for the Converſion, but for 
S. C. ad- the Delay of the Suit, and the Non-rendring the firſt Day, of which the 


judged. Baron is as well guilty as the Feme. | 
1 = Abr. In a Writ of Dower, if the Tenant vouches the Baron and Feme, as 
215-6. 


in the Right of the Feme, as Heir to the Husband of the Demandant, 
and the Voucher demand the Lien, upon which the Lien is ſhewn, and 
they enter into Warranty, as thoſe who have nothing by Deſcent; and 
the Tenant ſays that they have by Deſcent, upon which Judgment is 
given againſt the Tenant, Ec. the Feme only ſhall be amerced without 


the Baron. b | | 

A ne 25: If a Feme Covert ſues a groundleſs Appeal of the Death of her Huſ- 
pl. 2. * band, known by her to be alive, ſhe ſhall be fined. e 

3 4%. i. In an Aſſiſe againſt Baron and Feme, if the Feme be received upon 
1 Rol. Abr. the Default of the Baron, and pleads in Bar, and acknowledges an 
220. Ouſter, and the Demandant takes Iſſue upon the Bar, and this is found 


1 for the Demandant, the Tenant ſhall not be impriſoned, for this Confeſ- 
() But if a ſion of an Ouſter, (5) becauſe ſhe is a Feme Covert. | | 
Feme Covert _. 725 | | e 
be found guilty of a Treſpaſs before the Coverture, ſhe ſhall be impriſoned. 22 A0. 87. 1 Rol. Abr. 220. 


1 Roll. Abr. If a Baron of Parliament be found a Diſſeiſor with Force in an Aſſiſe, 
= Lord the Judgment againſt him ſhall be 9%, Capiatur. 

Sta fford's | | | 
Caſe, Oro. Eli. 170. S. C. adjudged, for that it is upon a Diſſeiſin found, upon which a Fine is given 
by the Statute of Weſtim. 1. cap. 36. for which vide 2 Inſt. 236. — And Hob. 61. that Barons are not 
ſubje& to Impriſonment, but for great Contempt. | 


11 ah So in Debt upon an Obligation againſt a Baron of Parliament, if the 
220, 221. Defendant pleads Non eft factum, and the Iſſue is found againſt him, the 
Larl of Lin. Judgment againſt him ſhall be qed Capratur. LY | 

| | coln an | | | | 

1 | Flower, Cro. Elix. 503. S. C. adjudged, becauſe a Fine due to the King upon this falſe Plea, and there 
i is Privilege againſt him. | e 
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Fines and Amertements. 


() Of the Reaſonableneſs of the Fine, and 
therein of Mttigating oz Aggravating it. 


THERE a Perſon is convicted of a criminal Offence, and for, ,; 
7 2 Hawk. P. C. 
| which he ought to be fined, the Meaſure thereof is left to the 445. vide 
Diſcretion of the Judges, who proportion ſuch Fine ſo as to make it ad- Tit. Aud. 
equate to the Offence from the Conſideration of the Baſeneſs and Enor- *; and 
mity, and dangerous Tendency of it, the Malice, Deliberation and Wil- that by 


0 a” : R 5 Magna 
fulneſs with Which it was committed, the Age, Quality, and Degree of Charta ever 
the Offender, Oc. | | Fine mult 


i SY 
Salvo contenemento, which ſce explained. 2 Inſt. 28. 


If a Proſecutor accepts Coſts from the Defendant, he cannot, by the 1 Salk. 55. 
Rules of the Court, aggravate his Fine, becauſe in ſuch Caſes, having | 
no Right ro demand Coſts, if he take them at all, he muſt rake them by 
Way of Satisfaction of the Wrong; after which it is unreaſonable for 
him to harraſs the Defendant. | 5 

But as to thoſe Coſts given by 5 & 6 V. & M. on the removing a 2 Huub. P. C. 
Cauſe by Certiorari, the Froſecutor is not reſtrained from aggravating the 292. cent 
Fine to be ſer on the Defendant, becauſe he has a Right ro ſuch Coſts * . . 
by the expreſs Words of the Statute. | 

A Fine is under the Power of the Court during the Term in which it co. Lie. 260. 


is ſer, and may be mitigated as ſhall be thought proper; but after the Cro. Car. 251, 
Term it admits of no Alteration. | | 


e Raym. 376. 
if a Perſon is indicted and found guilty of a great Nuſance, and a Con. 10. 


Writ goes to the Sheriff to abate it; if the Party refuſes to abate it at 


his own Charge, the Court will raiſe the Fine accordingly ; ſecus, if the 
Nuſance may be eaſily-removed, as pulling down a Wall, Eg. 0 


3 x 
i 


Upon a Motion to ſubmit to a ſmall Fine after a Confeſſion of the 1 5alt. 55. 
Indictment, which was for an Aſſault; Holt Ch. Tuſt. took a Difference 7he Queen 
where a Man confeſſes an indictment, and where he is found guilty ; in d Temple 
the firſt Caſe, a Man may produce Affidavits to prove Sou aſſault upon 
the Proſecutor, in Mitigation of the Fine ; otherwiſe where the Defen- 
dant is found guilty; for the Entry upon a Confeſſion is only u vllt 
contendere cum Domino Rege, & ponis ſe in Gratiam Chriæ. | 


If an exceſſive Fine be impoſed at the Seſſions, it may be mitigated at 1 Vere. 336. 
the King's Bench. _ io 3.3 


FE... 


The Court may aſſeſs a Fine, but cannot award any corporal Puniſh- 1 Salk. 56, 
ment againſt a Defendant, unleſs he be actually preſent in the Court. 3 5.7 
FEY | , T 5 ; | ; . 3 , To 


N od. 


* » 6 n Aa ta ta 4 I We x, 


(G) Of the Reaſonableneſs ok an Amerce- 


ment, and the Aﬀeerment thereof: And 


herein, 


1. Ok the Neceſſity of an Akceerment. 


Ffore the Statutes of (a) Agua Charta, and Weſim. r. cap. 6. the (a) That yer 
Lords uſed to ſet ſuch exceſſive and grievous Amercements on their theſe Sta- 


Tenants, that under Pretence of ſuch Amercements they uſed to ſeiſe recen 


Affirmance 
of the Common Law. 8 Co. 39. 2 Unſt. 27. 
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at ad. ++ WH. noch. - 


E. - 85 Ya ” — 


PF 


the whole Profit of the Tenement which they had granted: To prevent thi; 
Oppreſſion, and to take away all Fines and Amercements at the Will and 
Fleafure of the Lord and his Steward, and likewiſe all exceſſive Fine; 
and Amercements, if they were never fo certain, the Statutes appoint, 
| that every (2) Amercement ſhould be afeercd, ſo that tho' the (b) Cour: 
pens bt or Homage (c) do award an Amercement, yet it is to be affeered by the 
called Miſe. Affeerors, who are ſo called, becauſe they affzer or bring in the Quantity, 
ricordia, be- of the Amercement. | | 
cauſe it | 5 | | ; „ 
ought to be aſſelſled mereifally, and this ought to be moderated by Aﬀecrment of his Equals, « 
' otherwiſe a Writ de mederata Miſericordia lies. Co. Lit. 126. ö. for this Writ vide F. N. B. 75. Regiſt. $6, 
184, 187. (5) So that tho' in the Courts of Weſtminſter, where Amercements were ordered either . 
ainſt Plaintiff or Defendant, they were carried down to the Coroner to be ſettled and affeerss, 
Co. 39. 1 Saund. 22). (e) In Hob. 129. it is ſaid the Jury mult amerce to a certain Sum, which may 
be mitigated and attecred by others, and therefore theſe Offices cannot be confounced ; and ſo ate 
3 Lev. 206. 3 Mod. 136. that every Award of an Amercement in a Court-Leer muſt expreſs a certain 
Sum; but this Opinion has been over. ruled by a later Reſolution, where it hath been held, that tho 


(a) An A- 


juch Amercement muſt be affeered, yet the Award thereof need not expreſs any particular Sum. 


1 Salk. 56. — And therefore in Judgment of Law, the Award of the AMiſericordia iy the AR of the 
Court only, and the Aſſeſſment of the Sum to be paid the Act of the Affeerors, and ſo ougat to be 
pleaded, Kitchin 51. | | | 


2 Inſt. 2), 28, Theſe Amercements are to be with a Salvo contenemento, and were al. 
2 wuoeays held too grievous and exceſſive, if they deprived the Offender of 
* the Means of his Livelihood; as if he were a Sockman, and the Amerce- 


ment extended to take away the Beaſts of his Plough; if he were a mi- 


- hHrary Man, and it extended to take away his Arms; if he was a Mer- 
chant, and it extended to take away his Merchandize; if he were a Vil- 
lein, if it took away his Cart or Wainage; for the Words of Magna 
Charta are, Liver Homo non amercetur pro parvo delifto nift ſecundum Moduin 
ius delicti, & pro magno delicto ſecundum maguitudinem delicti, ſalvo fibi 
contenemento ſuo, & mercater eodem modo ſalva merchaudiza ſua, & Villamis 

ulterius quam naſter eodem modo amercetur ſalvo Hoagio ſuo, & ſi amercetur 
fit in Miſericerdia noſtra. | | 


3 Co. 39. 4.5. But a Fine may be ſet without Aﬀeerment, for the Statute of Magn: 


2 5.0 2. Charta does not extend to thoſe Caſes, where a Court of Juſtice may im- 


Kah. 6 z. priſon, and where a Fine is ſet by Way of Mercy, as a Ranſom and 


Cro. Elis. 81. Purgation of the Offence ; for the Statute was deſigned in Mercy to the | 
Dalt. Sheriff Offenders, and not to hinder them from Mercy, and ſo did not extend to | 


490 Offences that might be puniſhed by Impriſonment. | 
Moor 75. If at a Court-Baron, according to the Cuſtom there uſed, a By-Law | 
þ1. 205. is made, and the Penalty of 205. laid upon every Offender, and at an- 


3 Leon. 7% other Court a Tenant is preſented for a Breach thereof, by which the 


4 Cadhudgel. faid Penalty is forfeited ; this cannot be affeered. 


On the Preſentment of a Nuſance in a Torn or Leet, the Sheriff or 


een 203. Steward may either amerce the Party, and alſo order him to remove it 
Kitchin 51, 


2. . 0 N . . 5 
: Rol. Abr. under ſuch a Pain, without amercing him at all; and the Party having 
468. Notice of ſuch Order ſhall forfeit the Pain on a Preſentment ar another 


Cro Jac. 352. Court, that he hath not removed the Nuſance, without any farther Pro- 


42 ng ceeding; and every Pain ſo forfeited may be recovered in like Manger 
he Rep, as a Fine or Amercement by Diſtreſs or Action of Debt; (4) neither 
ol . ſhall it be affeered to a leſs Sum than is at firſt ſer. RE HIRE 

en 78. 


3 Leon. 7, 8. 5 Mod. 130. 1 Salk. 175. (d) So where a certain Penalty 18 given by Statute for an Ol. 


tence, of which the Leet hath Conuſance, the Steward may impoſe it by way of Fine without A- 


mercement. Carter 28, 29. 


by ſuch a Day, under a certain Pain, or may order him to remove it, 


8 a ed oo 


of Aſſiſe within each Circuit, to deliver them to the Coroner 


mercement in a Court- 


do it. ä 


a Nonſuit after the Jury are ready to give their Verdict, the Court may cauſe the A 


(8) Ok the Manner of recovering Fines 02 


— 
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2. By whom the Atteerment fs to be. 


The Award of the Amercement is the Act of the Court, but the Tax- g Cs. go. b. 
ing or Reducing it to a Certainty muſt be done by (a) certain Officers 3 Lev. 206. 
called Aﬀeerors, choſen and ſworn for that Purpoſe; and therefore if an (a) That the 
Amercement be impoſed in a Court (5) Leet, and affeered by the (c) Ju- Amerce- 


2 : . . & nents n 
ry, and not by {worn Affeerors for that Purpoſe, it is a void Amerce- pjajnes: or 


ment, and the Lord of the Lect cannot maintain his Action for it. Defendants 


| in the Court 
of Common Pleas were by the Clerk of the Warrants made 


sin each County to affeer, and {ſuch Aſ- 
ieſſment by the Coroners of the reſpective Countios hath been held a SatisfaQion af Mapna Charta, 
guod nulla prædiꝗt arunt Miſericoritarum ponatur niſi per Sacramentum Proborum & Legalium hominum de vici- 
neto. the Coroners — elected by the whole County. 8 Co. 39. 5. (5) So a Juſtification for an A- 
aron, without ſhewing it was afteercd, is naught. 3 Lev. 19. (c) But it has 
deen held, that if a Jury in @ Leet tax an Amercemeat, this is ſufficient without any other Aﬀeer- 
meant, tor the Amgreement is the AC of the Court, and the Affeerment of the Jury. 8 Co: 40. b. 1 Fon. 
301. Cro. Car. 275. hut gugre it this be not contrary to Hob. 129, and 5 Lev. 206, H wide 2 Rol. Ab. 
K 


Although by the expreſs Words of Magna Charta, Comites eg Bab : Inf. 28. 


non amercientur niſi per Pares, &c. yet long Uſage hath prevailed againſt 6 Co. 54- 


it, for the Amercement of the Nobility is reduced to a Certainty, viz. a 3 1 
Duke 10 J. an Earl 5 J. a Biſhop who hath a Barony, 5 J. Oe. e 
In an (4) Aſſiſe, if the Plaintiff does not appear, nor any for him, yet 


Three of the Aſſiſe may be ſworn to affeer the Amercement, and ſhall 3 


1 Rol. Abr. 
21 2. 


(d) So upon 
be immediately affeered by the ſame Jurors. 8 Co. 35. ö. 11 Co. 43. b. 


In (e) Treſpaſs, if the Defendant, as Bailiff, Ec. juſtifies, for that , 66. 
the Plaintiff was preſented, Ec. and ſets forth, that the Amercement was (e) So in 
affeered by two Aﬀecrors, he ought to ſhe their () Names. Debt for an 


| | Amerce- 
want. 3 Keb. 362. () So if alledged, that at a Court- Baron coram ſectatoribus ejuſdem Curie, it was 
preſented, &. the Names of the Suitors ought to be ſhevn. 3 Leon. 7, 8. Moor 75. Benal. 159. 


Ns TT 


1 


* 
» : . 


Amercements, 


the Common Law, the King or Lord may, at their Election, di Oro. Eli. 581. 


ſtrain or bring an Action of (g) Debt for a Fine or Amercement. Sawil 93 
| | | 1 a0 Raſt. Ent. 
151, 553, 606. 2 H. 4. 24. b. 10 H. 6. 7. Raym. 68. (g) And the Defendant ſhall not be allowed to 
Wage his Law in any ſuch Action, becauſe it is grounded on the Act of a Cour: of Record. 10 H. 6. 7. 
Go, Lit. 295. 2 Rol. Abr. 106. | | | 


But every Avowry or Declaration of this Kind ought expreſly to ſhew, Hob. 129. 
that the Offence was committed (4) within the Juriſdiction of the Court, Kaſt. Ent. 
or it it were not, all the Proceedings were coram nom judice, and a Court 2 FR 
Mall not be preſumed to have a Juriſdiction where it doth not appear to (hb) But e that 
lave one. | | | it need not 


| | | | do alledged 
in the Preſentment it ſelf. Hob. 129. — Yet per 2 H. P. C. 59. it is moſt adviſeable to have ſuch 
in Alegation, and that perhaps may ſupply the Want of che Averment of Juriſdiction in the 


leadings. 
Alſo 


Eſtreats of, and delivered to the Clerk 


mercement to 


— . — — 
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Fines and Amercements. 


But for this 
vide 2 Hawk. 
P. C. 59, 60. 
and ſcvcral 
Authorirics 
there cited, 

2 Hanwh. P. 
C. 60. and 
the Autho— | 
rities there. 


| 1 Rol. Abr. 


670. 
2 Inſt. 104 


Owen 146. 


Ny 20, 


Hletley 62. 


Finch 476. 

8 Co. 41. 

1 Rol. Rep. 7 6. 
Noy 17. 

1 Bulf. 53. 


Cro.Eliz. 698, 
7438. 

Moor 574. pl. 
789, 607. pl. 
8390. 2 Keb. 


24 


Spelman de- 


{cribes it 


thus, Finis 


eſt ſolemnis 


ritus tranife- 


rendorum 
Prediorum 
in Curia Ke- 
gi Civilium 
Canſrrumy, 
Guo n Lil 
Sanctius vel 


Avguſtins ad 


i 
111 


&i.n it is adviſeable to alledge, that the Ofence was committed ag 
well as preſented, and to ſhew the Names of the Preſentors and the 
Aﬀeerors in ſctting forth a Preſentment or Affeerment, and alio to ſhew 
that proper Notice was given of holding the Court. | 


Of common Right, a Diſtreſs is incident to every Fine and Amerce— 
ment, in a Torn or Leet, for Offences of common Right within the 
Juriſdiction thereof; but if the Offence were only the Neglect of a Duty 
created by Cuſtom, and of a private Nature, it is clear, that there muſt 
be a Cuſtom to warrant a Diſtreſs, and perhaps ſuch Cuſtom is alſo 
neceſſary tho” the Duty be of a publick Nature. | 
_ Alfo the Sheriff or Lord may for ſuch Fines or Amercements diſtrain 
the Goods of the Offender, even in the Highway, or in Land not holden 
of the Lord, unlcis ſuch Land be in the Poſſeſſion of the Crown. 

ut ſuch Fines and Amercements being tor a Perſonal Offence, no 
Stranger's Beaſts can lawfully be diſtrained for them, tho' they have 
been Levant and Couchant upon the Lands of the Offender. 

If ſuch Court is in the King's Hands, the Diſtreſs may be ſold of 
common Right, after it hath been kept for a reaſonable Time, as the 
Space of ſixteen Days; and it ſeems the better Opinion, that where any 
ſuch Court is in the Hands of a common Perſon, if the Goods were 
diſtrained for an Offence of a publick Nature, they maybe ſold of 
common Right, without -any Special Cuſtom for that Purpoſe. 

No Bailiff can lawfully diſtrain for any fuch Fine or Amercement, 
without a Special Warrant for fo doing, which muſt be ſet forth by 
him in an Avowry or Juſtification of ſuch a Diſtreſs. 

745. 1 Salk. 108. 


* 


Fine is an Agreement of the Parties on Record, by which 
Lands are transferred from Conuſor to Conuſee, with o 

without a Render; and this is eſteemed a Conveyance of 
& greater Security than a Feoffment, or the Inveſtiture by Li- 
very, being not only equivalent to the Notoriety of Livery, but having 
the conſtant and undoubted Credit of a Court of Record to protect and 
iupporrt it; and this farther Convenience and Security, that it does not 
only transfer the Right of the Vendor, and al! claiming under him, but 
likewiſe extinguiſhes the Right of others who omit to make their Claim 

in due Time. | ; | 


Alienationes & hareditates ſtabiliendas. Spel. Gloſf, 228. 


"Fines ſeem originally to have been invented and allowed of for differci! 

_ Ends and Purpoſes, than they are now applied to; for they were at fut 
no more than a friendly Compoſition and Determination of the Matters" 
Debate between the Demandant and Tenant in the Lord's Court; ard 
this way of compoſing Differences was eaſily admitted in thoſe e 
| | becas, 


F 
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3 Of 
e of 
Li- 
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$ not 
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| eaſier drawn into this amicable way, becauſe it was not attended with 
the uſual Expences of Adverſary Suits, which being generally proſecuted Perſons, but 


Fines and Recoveries, 521 
becauſe the Suitors of the Court, who were Judges of all Suits, were by | 
theſe amicable Compoſitions the ſooner diſmiſſed from their Attendance 
at the Court; nor did the Lord of the Manor ſuffer by them, becauſe 
on theſe Agreements, the Parties litigating paid him a Fine for his Conge 
de accorder, as they do the King at this Day, which was equivalent to 
Amercements, which were paid him in Adverſary Suits. | 
From an Obſervation of the peculiar Benefit and Security from Fines, Theſe Fines 
and from the Countenance and Encouragement they received from the were not 
Courts of Juſtice, Men began to engage themſelves, and oblige each ou thought 


| £4 : ; — uſeful to 
other by Covenants to compoſe their Differences; and they were the offvate' er 


particular 


with Warmth and Animoſity, by the Parties litigating, muſt neceſſarily ſuch as eſta- 


involve one or both Parties into Difficulties, which ſuch friendly Compoſi- blk. 


tions are free from; and the Judges, conſidering theſe Agreements as Peace of 
the publick Acts of the Court, allowed them ſome Sanction with their the King. 
own Judgments ; and hence they came to be improved into that uſeful dom, and 


and common Aſſurance which we find them to be at this Day, as they - opp 
ſtand upon the Statutes of 4 H. J. cap. 24. and the 32 H. 8. | 


_ placuere, quod 


proper teſtationis maenificentiam non ſolum ad ſtabiliendas etiam lites maxime valebant; ideoque ab emptorl- 


bus terrarum tanquam ſacra Anchora Culta & Admirata. Spelm. Gleſſ. Verb. Finis 228. 


But for the better Underſtanding of the Doctrine of Fines, we ſhall 
diſtinguiſh this Head into the following Branches, undet which the par- 
ticular Caſes may be comprehended. 


(A) Of the ſeveral Parts of a Fine, and when they 
begin to operate. . g 5 

(B) The ſeveral Sets ok Fines, 

(C) Who may levy Fines. 

(D) Ok the Dedimus Poteſtatem. 

(E) Ok the Operation ok a Fine in barring the Illue 

(F) Of the Operation of a Fine, in barring Strangers, 
o: thoſe who have but an uncertain Intereſt, as a 
Term fo2 Pears, oz barely an equitable Intereſt. 

(G) Ok the Remedies given to Strangers, by Claim 
and Entry, koꝛ the Pzeſervation ok their Right, 


29 erroneous Fines, and the Manner of Reverſing 


It | 9 
Of what Things a Fine may be levied, and by what Name, and what 
ſhall be a ſufficient Deſcription of the Thing, without naming either 
Vill, Hamlet or Pariſh, ſee in the next Head of Recoveries, of what 
Things a Recovery may be ſuffered. 


Vol. II. 8 6 R (A) Ot 


modi maxime _ 


__ 


44 LILESS —— ho_— 
—— —— 


2 Rol. Abr. 14. 


I" 


522 | Fines and Recoveries. 


(4) Of the ſeveral Parts of a Fine, and when 
6 Tool they begin to operate. 


Co. Reading T4 E firſt Part of a Fine is the original Writ, and without this the 
3, 10. Fine is erroneous, and may be reverſed for Error in B. R. this 
Plot. 394 being abſolutely neceſſary to bring the Parties within the Juriſdiction of 


> Inſt. 310. the Court; and tho' at this Day the Original is generally a Writ of 


5 G. 38. Covenant, yer Fines are taken on all Writs in which Lands are de. 
A Fine way manded, or are to be charged, or which any way relate to them; for 


be leyied on the Law having provided different Remedies for the feverat Grievances 
NR of the Subject, twas but reaſonable in the Judges to allow of theſe 
dr 10 any Compoſitions, whatever Method the injured Perſon took to recover 
Real Ac- his Right. „ e ee <3 

tion, but not | Gs 5 | 350 | 
in an Original in a Perſona] Action; and the common Writ of Covenant, on which a Fine is levied, | 
is not a Perſonal but a Real Action; for tho' it is to have Damages for Breach of Covenant, as in 
Perſonal AUions, yet it is to have an Execution and Performance of the Covenants. 1 Salk, 340, 
reſolved fer Curiam. _ | 


1 F. J. 9. The Practice now is for the Conuſor to make the Conuſance, and 
Hiob. 3305 acknowledge the Fine, before any Original ſued out; and this has ſo 
O's far obtained, that the Judges have refolved ſuch Fines ſhquld ſtand, 


2 Vent. 4). tho the Conuſor died before the Writ of Covenant was taken out; but 

5 8 in theſe Caſes the Originals were ſued out, and made returnable, as of 
a Term precedent the Conuſance, for they are ſtill neceſſary to make 
the Fine a perfect and compleat Conyeyance, tho' for the greater Expe- 
dition they have allowed of this Variation from the ancient Courſe 

Co. Reading If in a Warrantia Charte againſt B. ro warrant one Aere, if he 

12 157. levies a Fine of that Acre and another, the Fine operates to convey 

16. So ifa only all his Right in that Acre he was called to defend, for the other | 


Wirit of Co- was not mentioned in the Original. 
venant be . 4441. _ . 

brought de terris, and the Defendant makes Conufance of Pgfture, Meadow, or Wood, this Fine is not 
good, nor econtra; for theſe being of a different Nature from Plowed Land (which terra properly 


implies) are not contained in the Writ, and conſequently there appears no Contention to the 


Court about them, 2 Inſt. 514. Co. Lit. 4. 4. 2 Rol. Abr. 16. 


2. Rol. Abr. Hence it is, that if the Conuſance be of the Manor of Dale, the 
1516. Conuſce can't make a Render of the Manor of Sale; or if the Conu- 
ſance be of the third Part, the Render can't be of the Whole; becauſe 
the Court can determine the Right only of that avout which the Parties 
contended, and the Conufee demanded in his Original; but if the Co- 
nuſor acknowledges all his Right, Cc. to the Demandant, for which 
Conuſance he grants and renders the Land to the Conuſor far Life; or 
if he grants a Common in the Land, or ſo many Loads of Wood off it, 
this is a good Fine; becauſe the Determination is wholly af\'the Thing 
in Diſpute, one Party taking the Property, and the other} a Profit 
ariſing from it, and comprehended in the Original, for which the Thing 
in Diſpute was brought. | 77 
2 Rol. Aby.15. Therefore if the Grant and Render had been of a Rent ge 197, 
Co. Reading that had been good ; becauſe the Rent iſſuing out of the Land mull 
: 1 513. be implicd in a Demand of the Land; and conſequently the Concord 
So if the and Agreement of the Parties is received and allowed for that on!y 


Writ of Co- which they litigated. | 
venant- be- = | 
Land, he may grant the Reverſion. 2 Rol. Atr. 16. 


2 g 


s not 


perly 
0 the 


, the 
"onu- 
caulc 
arties 
E Co- 
which 
fe; or 
off it, 
Thing 
Profit 
Thing 


oc, 


d muſt 
oncord 
it on 


k 


muſt return to him. 


ledgment, that the Manor, or other Lands, Ec. contained in the Wrir, 


Cufios brevinmy, who records it; that Statute providing that all the Parts 


8 
21 


Feines and Recoveries, =: 


— 


8 


As nothing can paſs by the Fine but what is expreſſed or implied in Co. Reading $; 


the Covenant, ſo no one can take an immediate Eſtate by it who is not %%. 514. 


mentioned in the. Writ of Covenant, becauſe none can have any Benefit n 


ry f TY: 7 SY Fines 111, 
from the Judgment of the Court that is not judicially before it, and hut if a 


ſues for it; yet a Grant and Render may be made to a Stranger in Wrir of C9- 
Remainder ; but the Reaſon is, becauſe the Render being only a Con- venant be 


. | : . e Ml ; N 9 = Seri 
ſideration for the Conuſance, a Remainder limited to a Stranger may e ok 


' ; | F gainſt h. 
be as much a Conſideration to the Conuſor, as if the whole Eſtate had Who voughe; 


been given to himſelf; but there muſt be an immediate Eſtate given C. the Vou- 
back to the Conuſor, becauſe the Render ex vi termini implies that it 2 wy, 
ake Conu- 

| ſance, 


2 Rol. Abr. 13. Bro. 105. 2 Loft. 514. 


When the Parties are judicially before the Court by Original, the 


_ Counſel for the Conulee appears with the Pr.ecipe and Concord, which 


is in Nature of a Declaration, ſetting forth the Conuſance which ought 

to be made by the Tenant in the Writ, after his Appearance is re- 

corded, then follows his Conuſance, which is no more than an Acknow- Co. Readins 3. 
belong of Right to the Demandant, as Land which he hath of the 

Gift of the Tenant, with a general Releaſe and Warranty to the Conu- 

ſee and his Heirs. When this Conuſance was taken, they went ori- 

ginally to the Jreaſury, but now by the 5 H. 4. they ſtop with the 


1 H. 4. c. 
of the Fine ſhall remain in the fate Cuſtody of the Chief Clerk of the 5 CG. 39 
C. B. before the Chirographer has them out of Court; the Deſign of the © ) 
Act being thereby to prevent the. Inconvenience which frequently hap- 
pened by the Imbezilment of Fines, when they lay only in the Hands 
of the Treaſurer and Chirographer, either by their Connivance or 
Negligence. | | TE Is . | 
Ihe next and moſt material Thing conſiderable in a Fine. is the King's 2 (/f. 5114 
Silver; this is entered on the Writ of Covenant, and gives it the Force 7 ©% 39. 
and Effect of a Fine, and is granted to the King pro licentia concordand!, 
or-Corge de atcorder, in Compenſation of the Amercements, and other 
Fines, which became due on Judgmients and Nonſuits, in Adverſary 
Suits, this is always paid by him who takes the Fee-ſimple by the Fine, 
and on the Entry of it on the Covenant, the Sum given is expreſſed, 
together with the Plea, and between whom, with Mention of the Land 
tor which it is given. ' ns 
It is likewiſe called the Poſt-Fine, in reſpect of the primicr Fine in 2 IA. 51 r. 
the Hanaper, which is due to the King on the Original, and is greater 
or leſs in Proportion to that; for it is as much as the primier Fine, and - 


Half as much more; as it the primier Fine be 6s. 87. th's is 105. 


From the Entry of this the Fine is obligatory, and begins to operate; 2 U. 5 1. 
and from thenceforth the Fine ſhall ſtand, tho? either Party die before 5 Ce. 30. 
the other Parts are recorded. ; EDS 

But if the Conuſor dies before the King's Silver be entered, the Fine * 
is voidable, and may be reveried by Writ of Error; becauſe this being 
given pro licentia concordandi, the Agreement of the Parties is not to be 
admitted as the Judgment of the Court till it be paid and entered, and 
conſequently if the Conuſor dies before that be done, the Fine is erro- 
neous, as a Judgment given in an Adveriary Suit afrer the Death of 
one of the litigating Parties; but this is to be underſtood with thi; 
Diſtinction, that where it appears by the Record it ſelf, that the King's 
Silver was paid after the Death of the Conuſor, there the Fine is erro- 
neous; but where after the Conuſance made the Conuſor dies before 


the King's Silver is paid, and after his Death the Silver was paid, and 


entered on a Writ of Covenant returnable the Term precedent his 
Death; 
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n 


2 Inſt. 511, Death; as if Baron and Feme make Conuſance be fore Commiſſioners the 
2 Vert. 4. 26th of March, the Feme dies the Day following, and upon a Writ of 
ror, be Covenant made returnable the Hillary Term precedent, the King's Sil- 
Calc. ver was entered as of that Term, and the Fine was adjudged to ſtand, 
for where there does not appear an Error on the Face of the Record, 
the Judges in Favour to Fines, which ſo much ſtrengthen Mens Titles, 
and quiet their Poſſeſſions, have always ſupported them, and would not 
ſuffer the entering the King's Silver, after the Parties Death, to be ex- 
amined, when it appeared by the Record it ſelf, that the Fine was com- 
pPlwKkẽUated, as a Fine of the Term precedent the Death of the Conuſor. 
5 Co. 39. The other Parts of the Fine are the Foot and Note of it; the Foot 
co. Reading 3. of the Fine runs thus, hec eſs finalis concordia facta apud Weſim. in curia 
Demini Regis c. and mentions the Day, Year and Place, and before 
what Juſtices the Conuſance was taken. . 
5 Co. 39. Jhe Note of the Fine is no more than a Docket taken by the Chiro- 
e grapher, from which he tranſcribes the Indentures, which are delivered 
e to the Party to whom the Conuſance was made; and when this is done, 
the Fine is ſaid to be ingroſſed. oP HS | | 
1 Salt 341. A Fine was thus, [1c eſt finalis concordia facta in curia Regis apud 
| 2 vet. Hettm. a die ſaucti Michaelis in tres ſeptiman“ anno decimo Willielini tertii 
. iicount Sa 9 6 5 | 3 f 
and Seal. coram Thom. Trevor, Ec. & poſtea in craſt. ſundæ Trinitat. 1 Anne conceſſ. 
& recordatò coram ejnſdem Jliſticiar'; ſo that the Concord of the Fine was 
of ne Term, and the Recordat. of the Term following, and the Queſtion 
was, of which Term this ſhould be ſaid to be a compleat Fine; and it 
was held to be a Pine of the Term in which the Concord was made, and 
that the coucordia ſata in curia is the compleat Fine 
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(B) The ſeveral Soꝛts of Fines. 


Co. Rea ling 4. At Fines are cither executed, as Fines ſur conmſamcè de droit come ceo, 
LG IX Ec. Fines ſur Releaſe, and Fines ſur Surrender; or Executory, as 
Fines [tr connfance de droit tautum, and ſur Grant & Render; the Fine 

ſur connſance de droit tantum ſeems to be the moſt ancient; for the Conu- 

. ſance being in the Place of the Judgment, which was always executory in 
00 Adverſary Suits, the Demandant was obliged to follow the Rules of the 
0 | | | Law, and ſue out Execution; but in Time, when theſe Fines became 
i | | the common and beſt way of Purchaſing, the Purchaſer, to prevent the 
| * - Trouble of ſuing out Execution, had Seiſin given him by Livery in 

13 | the Country, and for his farther Aſſurance obliged the Vendor, by 
| | Covenant, to levy a Fine; and thus the Fine /#7_connſance de droit come 


33 3 ————7ç—ð—« 2 EE IE EE NOISE 


2 


Lat * * 


—— the w- 


4 ceo, Ec. came in Uſe, which ſuppoſes a Precedent Gift, by which the 
1. | Conuſee was put into Poſſeſſion, and conſequently there needed no Exe- FF | 
bi i cution of what he had already. Vr FF 
Wil 4 . Co. Lit. 9. J. "This Fine come cec, Sc. is moſt commonly uſed, being the ſureſt for FF | 
1}: 5 Co. Reading the Purchaſer, in which it is to be obſerved, that this Fine and that 
_ REY | * de droit tantum convey a Fee-ſimple to the Conuſee, without Words of 
|! 5 | Inheritance; for when the Conuſor acknowledges the Land to be the 
1 Right of the Conuſee, tis repugnant and contradictory to his own Ac- 
IF knowledgment, to claim any Right or Intereſt to the Land in Rever- 
4 ſion or Remainder, beſides, in every Judgment a Fee-ſimple was re- 
[|| covered, and the Conuſance coming in lieu of the Judgment muſt | 
1 8 | neceſſarily import as much, unleſs the expreſs Acknowledgment of the 
4 (q) And. Parties (a) qualify it. | | 555 | 
therefore if | | | —— PT | 
the Limitation be expreſly to the Conuſee, end the Feirs of his Body, the Fine paſſes only an | 
| | Eſtate tail; for it would be abſurd to give more againft ſo felemn a Declaration of the Parties ( | 
bf Reading 4. | 
I} 2 | Upon 


—— 


E 


— 
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Upon a Fine ſur connſance de droit come ceo, Sc. the Conuſor can't Bro. Tit. 
reſerve a Rent, becauſe the Conuſance ſuppoſing a Precedent Giſt, he Ves 30. 
can't charge the Inheritance which he has given intirely away; and fo So Abr. 18. 
the Reddendum comes too late when the Fine has mentioned before ers 


; an Conulunce 
abſolute Precedent Gift, without any ſuch Clauſe of Reſervation. be only of 

i ; f an Eft; 
Life, = eu e may 3 3 with Clauſe of Diſtreſs; for that is a Kewedy RT 
ives for the Recovery of a cnt-ocrvices, which this muſt be, being incident to el 5 
65 Reading 5. 2 Rol. Abr. 18. ; pra Tata oa tame 


__— 


A Fine ſur connſance de droit come ceo, Ec. can't be levied to two 1 Rot. 4br.1g. 
and their Heirs; for the End of Fines being not only to ſettle the Co Read. ng 
Poſſeſſion for the preſent, but for ever, the Admittance of ſuch a Fine £9: The 


would not anſwer the End; for beſides the Uncertainty which of the DOTS. 


: apainſt the 
Conuzees ſhould ſurvive and enjoy the Land, the Fine it ſelf can't Grant of a 


operate according to the Limitation ; for the Survivor, by the Privilege Reverſion. 


of Jointenancy, ſhall enjoy the Whole, and for ever exclude the Heirs pay 6:7 ah 


65. Burif 
t Lands by 
Fine be 
a granted to 
for all Thipgs will continue as the Fine has ſettled 


of the other Conuſee; beſides, the Fine being equivalent to a Judgmen 
ought to decide and ſettle the Right of the Fee. | 


two and the Heirs of one of them, this is 200d ; 
them. Bro. Tit. Fines 65. : * 


% 


For the former Reaſon the Judges will not, or at leaſt onght not to 5 Ce. 38. 6. 
admit of a Fine upon Condition, becauſe ſuch a Fine does not poſitively %, caſe. 


determine and ſettle the Right of the Fee, it being uncertain whether gy = ws 
the Conuſee will enjoy the Land according to the Fine, ſince that de- 


Bro. Tir, 
| | Fines $. © 
pends upon the Performance or Non-performance of the Condition ; Co. Reading 5. 


but my Lord Coke tells us, that if ſuch Fines be admitted by the Judges 
they are valid and ſhall ſtand, the Rule, guod fieri non debet ſed fattum 
valet, obtaining in this Caſe, becauſe Fines being the private Agreement 


and Concord, it were to trifle with the Authority of the King's Courts, 


which ever ought to be preſerved ſacred, to ſuffer either Party to recede 
from their Contract, after their ſolemn Compoſition acknowledged on 
Record, and received in the moſt ſolemn Manner by the Judgment and 
Decifion of a Court of Juſtice. | „„ 
A. makes a Leaſe for Life, and afterwards grants the Reverſion by co. Reading 5. 
Fine to B. for Life, the Remainder in Tail in a quid juris clamat a- e 


gainſt the Leſſee, he would have ſurrendered to the Conuſee, reſerving a 


Rent during his Life, but the Court refuſed it; for had this Surrender, 


' vith the Reſervation of the Rent, been admitted, it might have happened 


that the Rent would not continue according to the Limitation of the 
Fine; for if the Grantee of the Reverſion died before the Tenant for 
Life, the Remainder Man in Tail ſhould hold the Land diſcharged, and 
the Tenant for Life could not enjoy the Rent as long as the Fine gave 


it; but if in this Caſe the Leſſee had ſurrendered to the Grantee for 


his own Life, with a Reſervation of a Rent, this might have been ad- 
mitted, for this is no abſolute Surrender; and each Party may enjoy 
what the Fine gave him, according to the ſeveral Limitations thereof. 
If the Leſſee for Life, the Remainder for Life, and the Leſſee levies co. Reading 5. 
a Fine ſr connſauce de droit to him in Remainder, this enures by way 50%. 9, 106. 


of (2) Surrender; becauſe by this Fine he only acknowledges all the Right (a) Note, the 


he has in the Land to belong to him in Remainder; but if the Leſſee 3 
had levied a Fine, Cc. to him in Remainder, it had been a Forfeiture theſe Fines 
n= . . b 6 ſur . ſurrender 
of both their Eſtates, and he in Reverſion might enter immediately; are the ſame 
and the Reaſon of the Difference is this, the Fine ſur connſance de with thoſe 
froit come ceo, Ec. always graſps a Fee-ſimple, which paſſes by the Pre- r conuſance 


cedent Gift, as the Fine ſuppoſes; but the Fine ſr connſance de droit de. vcit, only 


. a 3 the Clauſe of 
fantum only conveys all his Right, which is intended all he can law- Warranty 15 
fully paſs away. omitted. 
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Fines and Recoveries, 


If A. ſeiſed in Fee, as Heir of the Part of the Mother, and he and 
his Wife levy a Fine to A. and B. with Warranty, and A. and B. b 
the ſame Fine, Grant and Render to the Husband and Wife in Tail, 
1 Salt. 33. Remainder to the Heirs of the Husband ; tho' it was urged, that the 
Price ver. Seiſin of the Conuſee was fictitious, and that nothing was allowed by 
Larg;ord. the Fine, yet reſolved, that the Conuſee was more than a bare Inſtry. 

ment, and that the Eſtate was once in him; and that the Fine and 

Render is a Conveyance at Common Law, and the Render makes the 


Conufor a new Purchaſer, as much as a Feoffment and Re. infeoffment 
ar Common Law. | 


a ab. 


C) Who may levy Fines, 


Co. Reading 8. ND here it muſt be firſt obſerved, that whatever legal Defeds 

2 Inf. 5155 L may be in the Conuſor, if the Judge admits his Conuſance, the 

Fine ſhall ſtand in all Caſes, except that of an Infant, tho' the Judge 
omits a very neceſſary Part of his Duty in not rejecting ſuch Fines. 


C0. Reading Ss. The principal Detects are either want of Diſcretion and Underſtand. 


But for this ing, as in Infants, Ideots and Perſons of n, ſane Nemory, or want of 
wide the ſe- „ | 


veral Titles Power, as Femes Covert. 


of Infants, Ideots and Baron and Fer:e. 


As to Fines levied by an Infant, tho' ſtrictly ſpeaking all Contracts 
made by Infants are in their own Nature void, becauſe a Contract is an 
Act of the Underſtanding, which, during their State of Infancy, they 
are preſumed to want; yet Civil Societies have ſo far ſupplied that De- 
fect, and taken Care of them, as to allow them to contract for their 
Benefit and Advantage, with Power to recede from and vacate it when it | 
may prove prejudicial to them; now the Method to ſet aſide ſuch a | 
Contract muſt be by Matter of equal Notoriety with the Manner in 


Vide Poſtea 
Leiter (B). 


Co. Lis. 380. b. which it was made; and therefore if an Infant levies a Fine, which is 
Moor 356. no more than his own Agreement recorded as the Judgment of the 


N Court, he muſt reverſe it by Writ of Error, and this muſt be brought 
„„ „ during his Minority, that the Court of B. R. may by Inſpection deter- 


Bro. Tit. Fines mine the Age of the Infant; but the Judges by Adjuncta may in ſuch 
74, Fg * Caſes inform themſelves by Witnefſes, Church-Books, Ec. 

2 Inſt. 482 | | 3 

2 Bulſ. 320. 12 Co. 122. If an Infant brings a Writ of Error to reverſe a Fine for his Nonage, and 
after [nſpeCtion and Proof of Infancy by Witneſſes dies before the Fine is reverſed, his Heir may 
reverſe it; becauſe the Court having recorded the Nonage of the Conuſor ought to vacate his Cor- 


tract when he appeared to be under a manifeſt Diſability at the Time he entered into it. Co. Lit. 380. l. 


Moor $84. An Infant acknowledped a Fine, and the Conuſees omitting to have the Fine ingroſſed till 
he came of Age, in order to prevent the Infant from bringing a Writ of Error, yet the Court, upen 
View of the Conuſance produced by the Infant, and upon his Prayer to be inſpe ed, and his Age 
examined, recorded his Nonage to give him the Benefit of his Writ of Error, which he muſt other viſe 
loſe, his Nonage determining before the next Term. Moor 74. 


4 Co. 124. As to Ideots and Lunaticks, it is neceſſary to diſtinguiſh between their 
. Acts done in Pais and thoſe ſolemnly acknowledged on Record; tho 
00. Lit. 24). the Law is clear, that in neither Caſes are they admitted to diſab le 
Bro. Tit. themſelves, for the Inſecurity that may ariſe in Contracts from counter- 
Tait 62. ; 8 feit Madneſs and Folly ; tut their Heirs and Executors may avoid ſuch 
Ov. Eli 398, Acts in Pais by pleading the Diſability; becauſe if they can prove it, 


622. 


F. N. B. 202, it muſt be preſumed Real, ſince no Body can be thought to counterfeit 


Put in what it, when he can expect no Benefit from it himſelf. 
Caſe they 


themſelves may have Relief in Equity, vide Tit. Ideots ard Luratici. . 
| 3 But 


acts 
an 
hey 
De- 
heir 
en t 
ch a 
x in 
ch is 
f the 
zught 
deter- 
ſuch 


ze, and 
ir may 
1s Con 
t. 300. l. 
fed ull 
rt, upon 
his Age 
ther wiſe 


en their 
; tho 

diſab le 
ounter- 
hid ſuch 
rove it; 
znterfelt 


But 


— —ä—m AI oe 


1 — 


— 


Feseines and Vecoveries. 


527 


014P0s 7 


acknowledges a Fine, it ſhall ſtand againſt him and his Heirs; for tho“! 


ability, yet when it is once received, it ſhall never be reverſed, becauſe 
the Record and Judgment of the Court being the higheſt Evidence in 


the Law preſumes the Conuſor, at that Time, capable of contracting; 


and therefore the Credit of it is not to be conteſted, nor the Record 


avoided by any Averment againſt the Truth of it. 


But neither the Lunatick himſelf, nor his Heir, can vacate any Act of 4 Co. 124. 
| his done in a Court of Record; and therefore if a Perſon 20 . 


Inſt. 483. 


ro. Tit. Fines 
the Judges ought not to admit of a Fine from a Man under that Diſ- bo 


Lit: 247. 


neither from old doting Men who have loſt the Uie of their Reaſon ; ſed. 4. 
but if they be weak or infirm thro' Age and Sicknels, that will be no _ 
ſufficient Cauſe to refuſe them. 5 LE | 


ſuch Diſpoſition. 


that a Fine ſhall not bind a Woman under Coverture unleſs the be examined, muſt not be underſtood 
are to be un- 

derſtood in this Senſe, that the Judge ought not to receive a Fine from a Feme Covert without 
examining her, left it ſhould not proceed from her own Freedom and Choice; but if ſuch a Fine 


Judge has omitted a very ne- 
ceſſary Part of his Duty, yet the Fine ſhall ſtand, and neither the Feme, nor her Heirs ſhall be 


; ' Judgment of 
the Courts of Jultice, which is the higheſt Evidence of the Law; but of Fines levied by the Husband 


ſolely, or by the Husband and Wife jointly of the Wifc's Inheritance, or of Fines levied by the Wife 


So it is in the Caſe of a Fine levied by an Ideot, it ſhall ſtand againſt 2 And. 193, 


him and his Heirs; for no Averment of Ideocy can vacate the Fine, nor Hugh Lewis's 
will an Office finding him an Ideot 2 nativitate be ſufficient to reverſe the C 
Fine, for that were to leſſen the Credit of Judgments in Courts of Re- e e 
cord, by trying them by other Rules than themſelves. e 


C. 


126. h. 

Bro. Tit. Fines 
75. 

Co. Lit. 247. 


And as Fines ought not to be taken from Lunaticks and Ideots, ſo Weſt, Fines 


As to Feme Coverts, from the Intermarriage the Law looks upon the 


Husband and Wife but as one Perſon, and therefore allows of but ene 


Will between them, which is placed in the Husband as the fitteſt and 
ableſt to provide for and govern the Family, and therefore gives him an 10 00 42. b. 
abſolute Power over her Chattels Perſonal, to diſpoſe of as he pleaſes, 43. a. 


without her Conſent ; but as to her Real Eſtate has thought fit, that no 2 . 510. 
Act of his ſhall prejudice her or her Heirs in it, unleſs ſhe join with 3 


. p : r Rol. Abr. 
him by ſome Matter of Record, and on Examination teſtify her Aſſent to Song Nor 5 


which ſay, 


as if it were in her Power to reverſe the Fine for want of her Examination, but they 


be once admitted, and recorded without any Examination, tho' the 


admitted to aver that ſhe was not examined; for that were to leſſen the Credit of the 


folely, of Lands which are of the Provifion of the Husband, vide Tir. Baron and Feme, 


(D) Of the Dedimus Poteſtatem. 


EHE Statute of 15 E. 2. called the Statute of Carſlile, introduced By this Sta- 


the Dedimus, which is a Special Commiſſion, granted out of Chan- tute, no 


cery, to certain Perſons therein named, to take the Conuſance of ſuch 17% can be 


a Commiſ- 
ſioner but 
the Judges, 
and two or 


Perions as thro' Age or Sickneſs are not able to appear in Court in 
Perſon. | | 


one of them, by the Conſent of the Reſt, may receive the Conuſance ; and if there g 


thoſe Books 


o bur one of 


them, he ſhall rake with him an Abbor, a Prior, or a Knight, a Man of good Fame and Credit; 


and Writs of Error have been allowed to reverſe Fines where the Conuſance hath not been taken 
de fore ſuch Perſons. Bro. Tit. Fines 120. F. N B. 146. But the preſent Prad ice falls ſhort of the 
Order this Statute preſcribes, and is ſufficient if one of the Commiſſioners be a Knight, or tho! 
neither be Knight, if one of the Judges of the C. B. gives his Allocatur to the Caption, by which 
great Abuſes have happened in taking of Fines, for which ſee the ſecond Branch of this Head. 


By the Cuſtom, the Chief Juſtice of C. B. may take Conuſances any Co. Reading 


where out of Court, and certify the ſame without any Dedimus; and 10. 


if Oro» Eliz 46g, 


— 
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— 


— 


if a Serjeant hath a Patent to C. J. he may take Conuſances without a 
Dedimus before he is ſworn. 
co. Reading If a Fine be levied to one of the Juſtices of C. B. and the ſaid Juſtice 
10. takes the Conuſance of the Fine, 'tis void quia 7udex in propria cauſa, 

_ Cre. Elix. 240. If the Dedimus be directed to two jointly, and the Conuſance is taken 
Downes ver. by one only, the Fine is erroneous ; tor where two are inveſted with a 
Savage. joint Power, it can't by any Conſtruction from the Commiſſion be exe. 

cuted by one only 1 3 | 
F. N. B. 146. The Dedimus contains the Subſtance of the Writ of Covenant, and 
Cro. Eliz,677, therefore muſt be.r Teſte after it, otherwiſe it is Error, and muſt be 
2m % figned by the Lord Keeper or Chief Juſtice, or by ſome of the Juſtices 
0 as of the Circuit where the Lands lie. | 


Bro. Tit. Fines 116. 1 Rol. Abr. 794. Dyer 220. 


E. N. B. 14. If the Commiſſioners refuſe to certify the Conuſance to the Court in 
convenient Time, which is a Year and a Day, a Certiorari is to be a- 
warded againſt them, comprehending the Subſtance of the Dedimus, and 
how they have taken rhe Conuſance, and commanding them to certify it ; 
and if they ſhall omit to do it, then an Alias, a Plirics and Attachment 
ſhall iſſue againſt them. 


Co. Reading If the Commiſſioners die before the Conuſance be certified, their 
+ N. B. 147. Executors muſt certify it upon Certiorari to them directed, and upon their 
1 Refuſal, like Proceſs lies as in the former Caſe. 5 _ 
C10. Eliz.576; If a Dedimis be awarded to take the Conuſance of three ſeveral Per-. 
e ſons, the Commiſſioners may take the Conuſance from each of them, and 1 


at ſeveral Times, for it may ſo happen that they can't meet at one 
Place at the ſame Time; and if the Commiſſioners return the Conuſance 
but of two of them, the Court may raſe the Name of the third out of M.- 
the Dedimus, and make the Court of Covenant agreeable to it; for ſince , 
the third does not join, it can be no Prejudice to him; and therefore it 
were unreaſonable that his Obſtinacy or Refuſal ſhould impeach the Conu- 
FO, ſance of the other duly taken, and fo prevent their amicable Compoſition 
bof their Differences. | | dep „„ 
Cro. Elix. 576. A Dedimus was awarded to take the Conuſance of a Fine from Baron 
"ERS and Feme, and the Feme refuſing to join, the Conuſance of the Huſ- 
| band was only returned; in this Caſe the Court ordered a new Dedimils 
to be awarded, bur to be of the ſame Date with the former, and that 
the Return of the Commiſſioners ſhould be annexed thereunto; for the 
| Refuſal of any one of the Conuſors can be no Reaſon to delay or hinder 

another to transfer his Right. N 


(E) Ok the Operation ok a Fine in barring the 


4 H. J. %. N the 4 H. J. c. 24. a Fine with Proclamations ſhall conclude all 
24. 43 Perſons, both Privies and Strangers, except Women Covert, Per— 
ſons under Age, in Priſon, out of the Realm, or of non ſane Memory, 
being not Parties to the Fine; by this general Clauſe all others are 
bound, but by the firſt Saving. 5 1 
The Right and Intereſt that any Perſon or Perſons (other than Par- ere 
ties) hath or have at the Time of the Fine ingroſſed, is ſaved; ſo that 6 
they or their Heirs purſue ſuch their Right or Intereſt by Action, or We 
lawful Entry, within five Years after the Proclamations ſo — [Re 7 
3 | ; Clauſe 


— 


Clauſe ſeems to comprehend only thoſe who have preſent Right, but by 
the ſecond Saving. a 
The Right and Intereſt of all Perſons is ſaved which accrues after 
Ingroſſing of the Fine, ſo that the Parties having the ſame purſue it 
within five Years after it ſo accrues; and if at the Time of the Fine in- 
groſſed, or of ſuch Accruer, the Perſons be Covert (and no Parties to 
the Fine) under Age, in Priſon, out of the Realm, or of non ſane 
Memory, they or their Heirs have Time to purſue their Action within 
five Years after ſuch Imperfection removed. Coe oe 
Tho' this Statute evidently concludes all Perſons under the Words Bre. Tr. 
Privies and Strangers to the Fine; and the Statute hath Savings for 7. 
Strangers, but none for Privies; yet it was at firſt doubted, whether a Dyer 3. The 
Fine levied by Tenant in Tail could bar the Iſſue by that Statute , for Reaſons of 
the Entails had continued ſo long, and moſt People were ſo fond of this Doubt, 


** 


them, that the Judges were very cautious in making ſo large an Expo- _ 


| . n nions 
fition on that Statute as it would well bear; and tho” at length the Judges 3 W aky 


reſolved, that a Fine with Proclamations was a Bar, not only to the be ſeen 
Tenant in the Tail, becauſe he could claim no Right againſt his own 0, Lit. 372. 
Acknowledgment on Record, that it was the Right of another, but 3 16. 
alſo againſt the Iſſue in Tail; becauſe the Words and Intention of the At 250 
Statute place the Privies, that is, the Perſons claiming the Right de- 1 And. 170. 
volved at any Time on the Conuſor, in the ſame Condition as the Pu. 373: 
Conuſor himſelf, by the Authority of the Legiſlature; and this intro- : a 11 4 
duced the Statute of 32 H. 8. which by a Retroſpection confirms the i. 5f. 
Conſtruction made by the Judges on the 4 H. 7. and declares that d Ker 46. 

/ . 118. >> 
Raym. 2.51, 287, 321, 345 to 349. 2 Fon, 238. in the Caſe of Murray and the Earl of Derby. 


All Fines levied by any Perſon or Perſons of full Age, of Lands en- 3 HS. 0. 36. 


tailed before the ſame Fine to themſelves, or to any of their Anceſtors 
in Poſſeſſion, Reverſion, or Remainder, or Uſe, ſhall immediately after 
the Fine ingroſſed, and Proclamations made, be a ſufficient Bar againſt 
them and their Heirs, claiming only by ſuch Intail, and againſt all 
others, claiming only to their Uſe, or to the Uſe of any Heir of their 
Bod es. 15 . - „ 
For the better Explication of theſe Statutes, it is to be obſerved, that 
the Perſons, whoie Right is barred by the Fine, are either Parties, 
Privies or Strangers ; that the Parties themſelves are barred is plain, and 
admits of no Doubt; as to Privies, which is the Material and Operative 


| Word in the 4 H. J. it is to be noted, that it has a threefold Signifi- 


cation, for it either comprehends a Privity in (a) Eſtate, as between (a) If there 


Donor and Donee, which ariſes purely from their own Contract, or a be two Joint- 


| ; + 2. A tenants, and 
Relation between Parties ariſing from (Y) Blood only, neither of which one of them 


are meant by the Word Privies in the Act; for it were unreaſonable levies a Fine; 
and abſurd to allow any Man to ſtrip me of my Acquiſitions or Inhe- or if there 
9 | ; | be Donor 
titances, without any Laches or Neglect of mine, becauſe I happen to and Donec. 

o * = * » 
be his Heir, or becauſe by a fair Contract I am concerned in Intereſt 


4 and one of 
vith him, or am his Tenant. them levies 


a Fine, tho 


| there be a Privity berween each of theſe within the Letter of the A&, yet neither the Jointenant in 


the cne Caſe, nor the Donor in the other ſhall be barred by the Fine, unleſs they omit to make 
tier claim within five Years after their Titles accrue. 2 inf 516. (5) So if the Heir Apparent be 
ſeiſed of Lands, and the Father levies a Fine and dies, ir ſhall not bar the Heir, becauſe he does 


not claim or derive any Title to the Land from his Father; and therefore in that Reſpe& ſhall have 


bre Years to preſerve himſelf from the Fine. 2 Inſt. 523. 3 Co. 89. 4. 


But the Privies underſtood and intended by this Act are thoſe who Ib. 333. 
are privy not only in Blood to the Conuſor, but likewiſe in Eſtate ee 
Vol. I. — 5 | 6 T * | | | 4 j the Iliue in 


and Tail is bar- 
td; ſo it is if there be Baron and Feme in Special Tail, and the Baron levies a Fine without the 


tte, this ſhall bar the Iſſue tho' the Son ſurvives, becauſe he muſt neceſſarily, in making 5 — 
* my | Title 
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Title, ſhew and Title to the Land of which the Fine was levied ; that is thoſe who 


himſelf Heir muſt neceſſarily mention the Conuſor, and convey themſelves thro' him 


8 Ne before they can make out their Title to the Eſtate. 


the Mother, e 
= conſequently ſhew himſelf privy to the Conuſor within the Statute. Teile. 205. Mer 251. 2p, 
681. 8 Co. 12+ Hob. 257. 9 Co. 139. 4. 2 Bendl. 50. Moor 28. So if there be Grandfather and Grand- 
mother Tenants in Special Tail, and the Grandfather dies, and the Father enters upon the Gr, 
mother and levies a Fine, the Son is barred. Hob. 25S, 333. 3 Co. go. Moor 146. 


nnn 
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3 Co. 6. But if Tenant in Tail has Iſſue a Daughter, who levies a Fine, ard 
Hob. 333. after a Son is born, the Fine ſhall not bar the Son, becauſe he may 
10 24A bas. make himſelf Heir to the Intail without any Mention of her, and can 
Iffve two make out his Title. without conveying himſelf thro' her; and therefore 
Sons, and as to the Eſtate he is a Stranger to her, and may plead, qued Partes Finis 
Ae cory nihil habuernnt. CCC 
and dies withour Tfue in the Life of bis Father, the ſecond Son ſhall inheric the Totai] notithſtain 
the Fine, becauſe he need nor mention the Conuſor in making out his Title to the Intail.” Cb. Cay, 
434. Cro. Fac. 689. Moor 252. HE | | Goon e T6139 + DITION! 


| Cro. Eliz. 611. A. deviſed Land to his Wife for Life, Remainder to his Son in Tail, 
Cro. Car. 435. when he ſhould attain to his Age of twenty-five Years; and before that 
| Time he levied a Fine, this barred his Iſſue, tho he had nothing in 
Remainder, as it was allowed he could not have till that Age; for tho 
he was not actually Tenant in Tail when he levied the Fine, but the 
Veſting of the Eſtate depended on the Contingency of his coming to 
that Age, yet the Iſſue being abliged to make out his Title thro? his muſt 
be barred as a Privy within the Words of the 4 H. J. and the Conuſor 
was a Perſon to whom the Land was intailed, and ſo plainly within the 
. Words of the 32 H. 8. er To 
3 Co. 86. If Tenant in Tail levies a Fine, and dies before the Proclamations are 
Plow. 430, paſt, tho a Right really deſcends to the Iſſue, becauſe the Fine is no 
HERE Bar till the Proclamations are paſt, yet after the Proclamations the Intail 
2 And. f 77. is barred; for the Proclamations diſtinguiſh the Fines which bar the 
Moor 628, Intail from thoſe at Common Law, which only diſcontinue it; and by 
the expreſs Words of 32 H. 8. all Fines levied with Proclamations of any 
Lands. intailed to the Perſon ſo levying the ſame, or to any of his An. 
ceſtors, ſhall immediately after the Proclamation made be adjudged a|8 
ſufficient Bar againſt the ſaid Perfon and his Heirs, claiming only by 
. Force of the ſaid Intail. ; ons f 
3 C. 87, Hence it was adjudged, that where A. was Tenant for Life, Re. 
Caſe of Fines. mainder to B. in Tail, and B. levied a Fine, and died before all the 
15 Proclamations were paſt, his Iſſue being out of the Realm; that after 
the Proclamations were paſt, tho' the Iſſue, immediately upon his Re. 
| turn into the Kingdom, made his claim to the Remainder, yet it availed 
3 him nothing, but the Fine was a final Bar to him. 1 | 
Cro. Eliz-5%9, So it is if there be Grandfather, Father and Son; and the Grand- 
9655 7 father being Tenant in Tail enfeoffs the Father, and aftewards diſſeiſes 
OY him, and then levies a Fine with Proclamations to J. & but before th 
Proclamations were all paſt the Father entered, and after they were al 
paſt the Conuſee entered, and then the Grandfather and Father die, and 
the Son brings his Formedon ; the Conuſee pleaded the Fine with Pro- 
clamations, and the Demandant thereupon the Entry of his Father, but 
could recover nothing; becauſe after the Proclamations paſt, the Fine 
was a good Bar to the Intail, which was made to the Grandfather wiv 
levied the Fine. | | 
3 Co. 90, And the Law is the ſame in Caſe of Actions brought, as of an Ent!) 
22 made to preſerve the Intail; for if Tenant in Tail levies a Fine, and die 
Phew. 435. before all the Proclamations are paſt, and the Iſſue in Tail brings * 
Formedon, the Conuſee may plead the Fine with Proclamations, tho? the 
were made Pending the Writ. 8 


3 | Ani 


Fines and Recoveries, 11 

And this has been carried ſo far, that tho' a particular Tenant, who Cr. Eliz.610, 
is a Stranger to the Tenant in Tail, ſhould enter before the Proclama- Pl. 65, 66. 
tions were paſt, to preſerve his own Right, yet the Entail is barred ; as 
if A. Tenant for Life, Remainder. to B. in Tail, Remainder to C. in 
Fee, and B. diſſeiſes A. and levies a Fine; but before the Proclamations 
are paſt, the Tenant for Life enters and avoids the Fine as to himſelf. 
and C. tho' in this Caſe, neither the Eſtate of A. or C. are affected by 
the Fine, yet after the' Proclamations made, the Entail is barred from 
the Proclamations made, nor can any Act of the Iſſue preſerve it. | 

As. Tenant in Tail may convey his whole Eſtate by the Fine, fo may Plow. 430. 
he carve any leſſer Eſtate out of. it, which ſhall likewiſe bind the Iſſue 32 Tit. Tine 
after his Death; as if there be A. Tenant for Life, Remainder to B. in 855 
Tail, and B. agrees to make a Leaſe for Years to J. $. upon Writ of 


Covenant brought by B. againſt J. $. he may levy a Fine come ceo, 


Ec. to B. and B. may render them to F. S. for the Term agreed on, 


with Reſervation of a Rent; and this Leaſe ſhall continue in Force a- 


gainſt the Iſſue, becauſe when 7. 8. conveys by the Fine, tho he really 
has no Right, the Tenant in Tail and his Iſſue are eſtopped to ſay 
otherwiſe than that he took a Fee- ſimple; and conſequently it appearing 
by the Pine that he was Tenant in Fee-ſimple, he has thence a Power to 
make a Leaſe to bind his Iſſue. 

Bur if there be Tenant for Life, the Remainder in Tail, and the Te. 1 And. 6. 
nant for Life levies a Fine come ceo, E9c. to the Tenant in Tail, who 3 Co. 39- 
grants and renders a Rent-Charge out of the Land to the Conuſor, this oy 135 
Fine ſhall - not bind the Iſſue, becauſe the Rent was newly created by 1 9395 
Tenant in Tail, and not entailed to him or any of his Anceſtors; and 


the Intail of the Land continuing, no Incumbrance of the Donee can 


affect the Land no longer than his Life. 


If there be A. Tenant in Tail, the Remainder to B. in Tail, the Re- 10 Co. 96. 


verſion. to the right Heirs of the Tenant in Tail, and the Tenant in Seymour's | 
Tail bargains and ſells the Lands to J. S. and his Heirs, and then levies ns CE 
a Fine to him, this is a Bar to the Iſſue in Tail, but no Diſplacing or s. 4 
Diſcontinuance of the Remainder in Tail, becauſe the Bargain and Sale 


conveyed no more than what the Tenant in Tail could lawfully grant, 


which was a deſcendable Eftate during his own Life, and no Eſtate of 
Freehold paſſed by the Fine, that being before conveyed by the Bar- 
gain. and Sale; but yet the Fine had this Effect, tho' ſubſequent to the 
Bargain and Sale, to convey the whole Eſtate-tail to the Bargainec, 
who before had but a deſcendable Eſtate during the Life of Tenant in 
Tail; becauſe wherever a Fine islevied to a Perſon to whom the Lands 
were intailed, and whom the Iſſue muſt mention in his Formedon, ſuch 


Fine cuts off the Intail and bars the Iflue. 


If Tenant in Tail of a Rent-Charge, iſſuing out of a Manor, levies a _ Fac. 699- 
Fine of the Manor, this, by the Opinion of Hobart and Harvey, is a Bar Boe Qt 
of the Rent; becauſe the Fine being levied of the Land incluſively 


appears to 
gives the Rent. be no Fine 


| | 4 | | le vied of the 
Rent, which being the Thing intailed, and not the Land, ſhould, it ſeems, deſcend to the Iſſue till 
the Intail thereof be barred by a Fine. | N 


That the Eſtate- tail is preſerved to the Iſſue in Tail, notwithſtanding 
any Fine levied by the Tenant in Tail, when the Reverſion is in the 


Crown, and the Eſtate of the Proviſion of the King, vide Title Reco- 
veries. = 


(F) Of 


\ 


* 


a ah. 
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(F) Of the Operation ok a Fine in barring 
Strangers, oz thoſe who have but an uncer- 
tain Jntereſt, as a Term foz Years, oz 
barely an equitable Intereſt. $i 


3 Co. 8). F Tenant in Tail be diſſeiſed, and the Diſſeiſor levies a Fine, the 
Cro. Eliz.396. | Diſſeiſee has five Years to make his Claim by the firſt Saving, be- 
8 cauſe he is the firſt who. has a Right at the Time of the Fine levied ; 
33 of and if he omits to make his Claim in that Time, the Iſſue is bound for 
4 H. 7. and ever. 115 2 . „„ 
32 H. 8. ha ve | | 5 Wo | 1 3 2 
made the Operation of Fines ſtronger againſt Parties and Privies than they were at Common Law, 
for by them the Iſſue in Tail is bound, tho' not thoſe in Remainder or Reverſion; yer have they 
enlarged the Privilege that Strangers had at Common Law to ayoid them, for upon theſe Stg- 
tutes they have five Years from the Fine to make their Claim where they have a preſent Right at 
the Time of the Fine levied; and where it accrues after the Fine, they have five Years from the 
Time of ſuch Accruer ; whereas by the Common Law in both theſe Caſcs a Stranger had only a Year 
from the Entry of the Silver, at which Time the Land paſſed, 8 5 | 


Dyer 3. If Tenant in Tail bargains and ſells his Lands, or diſcontinues the 
3 Co. 87. 5. Tail, the Bargainee or Diſcontinuee levies a Fine, tho' five Years paſs 
MES ac in the Life of the Tenant in Tail, yet the Ifſue ſhall have five Years 
after his Death to avoid the Fine; for his Pather having given all his 
Right by the Sale could not claim any Right againſt his own Gift; the 
Iſſue therefore is helped by the ſecond Saving, becauſe he is the firſt to 
YO whom the Right accrued after the Fine levied, 5 
ow. 373. If a Mortgagee be diſſeiſed, and five Years 7 0 after the Proclama- 
tions, the Mortgagee is hereby barred; but if the Mortgagor pays or 
tenders his Money, he has five Years to proſecute his Right by the ſe- 
cond Saving in the Act, becauſe his Title did not accrue till the Pay- 
ment of the Mone... 25 „„ 
If an Infant Diſſeiſor be diſſeiſed, or makes a Feoffment, and the 
Feoffee or Diſſeiſor levies a Fine, and five Years paſs, the firſt Diſſeiſee 
is barred of his Right by the firſt Saving in the Act, becauſe he has a 
preſent Right, which he ought to purſue immediately by Action or En- 
try; but the Infant ſhall have five Years from his full Age to avoid the 
Fine, becauſe no Laches is to be imputed to him but from the Time he 


1 arrives at his full Age. 75 | 
Plow. 356 A. ſeiſed of Black-acre in Fee is diſſeiſed by B. who levies a Fine with 
to 372. Proclamations of the ſaid Acre during the Life of A. three Years after 


OO ver» the Fine levied A. dies, and his Right deſcends to C. his Grandſon, as 
My his Heir, who at the Time of the Deſcent of ſuch Right was an Infant; 
and the Queſtion was, whether A. and C. having ſuffered five Years after 

the Fine levied to paſs during his Anceſtor's Life and his Minority, with- 

out making any Claim, ſhould be barred, or ſhould have other five Years 

upon his Arrival at full Age to make his Claim in; and it was adjudged, 

that he ſhould nor, but that he, was barred, and that by Virtue of the 


c ˙ ae IE 


firſt Saving in the 4 H. 7. which ſaves to every Perſon and their Heirs, h 
other than Parties to the Fine, ſuch Right, Claim and Intereſt as they te 
have in Lands and Tenements 3 a Fine is levied, ſo that they tg 
purſue ſuch Right by Way of Action or lawful Entry within five Years. l 
Now A. having a Right to Black-acre at the Time the Fine was levied, : 


conſequently he and his Heirs muſt be comprehended in this Saving, but 
_ then they cannot take the Benefit of ſuch Comprehenſion unleſs they 
purſue the Method, and the Time preſcribed and limited in the ſaid Sa- 
ving, which they apparently neglected to do, fince neither A. or his 
Grandſon made any Claim or Entry, or brought any Action for Reco- 


3 8 very 


hy — 


+ 


— 


_ RE... ADB MEET... 


Fines and Recoveries, 


very of their Right within the five Years; and therefore ſuch Right muſt 
be barred and extinguiſh'd; and C. in this Caſe ſhall have no Privilege of 
Infancy, becauſe the Statute extends that only in Caſes where the Right 
firſt attached in the Infant, and therefore ſhall have five Years after his 
Infancy to make his Claim; but here the Right was firſt in A. at the 
Time of the Fine, and the Statute allows but five Years to ruriue the 
Right from the Time it accrues, which was not done. in this Caſe. 

But if A. be Tenant in Tail, the Remainder to B. in Fee, and A. le- 
vies a Fine with Proclamations, and then B. dies, his Heir within Age, 
and then A. dies without Iſſue, and five Years paſs without any Action 
brought by the Heir, yet he ſhall either, during his Minority, recover 
the Land notwithſtanding the five Vears lapſed, becauſe the Right firſt 
accrued to him, B. having no Right to the Land by the Remainder, 
till the Eſtate-tail was ſpent, which did not happen in his Life; or the 
Heir of B. may defer making his Claim till he comes of Age, and then 
by 15 expreſs Words of the Act he ſhall have five Years to recover his 
_ Right. 5 


the only Remedies the Act gives to avoid Fines and ſecure one's Intereſt; 
becauſe he being in Poſſeſſion, and not diſturbed by the Fine, has already 
all thoſe Remedies it can give him, and therefore it were fruitleſs and 
unneceſſary to purſue them ; as if a Man levies a Fine of Land out of 
which I have a Rent, Common, or the like, the Fine and five Years 


Nonclaim ſhall not affect me, becauſe I am ſtill in Poſſeſſion of my Rent 


or Common, and it were in vain to endeavour to recover what ! till 
0; POR = | 


A. leaſes to B. for Years, to commence after a former Leaſe in efſe, 5 Co. 124. 
the firſt Leaſe is determined, and before any Entry by B. the Leſſor en- Saffn's Caſe; 
ters and makes a Feoffment, and levies a Fine, and five Years paſs with- ©": . 


out any Claim, B. is barred of his Intereſt; for by the general Clauſe 
the Fine concludes all Privies and Strangers, and the firſt Saving includes 


the Leſſee in Reſpect of the Word Iutereſt, which a Term for Years may 
properly be called. 


But if B. who had the future Intereſt, had died before the Determi- 1 Tr. 99. 
nation of the firſt Leaſe, and upon the Expiration thereof the Leflee 2 Leon. 15“. 


Cro. Fac. 61. 
5 Co. 124. a. 


had entred and levied a Fine; and after the five Years Adminiſtration 
was granted, the Adminiſtrator ſhould be allowed five Years to make 
his Claim, for none had a Right or Title of Entry before, and it accrued 
to him by the Adminiſtration after the Fine, and conſequently he ſhall 
be allowed five Years from the Accruer of his Right; but in the former 
Caſe the Leſſee had a Right of Entry at the Time of the Fine levied, 
and therefore could have but five Years from that Time; but if the Leſ- 
for enters upon the firſt Leſſee, and levies a Fine, the ſecond: Leſſee ſhall 
have five Years after the firſt Leaſe is determined, becauſe his Right 
then firſt accrudd. | | 


As if a Man ſettles Land to the Uſe of himſelf for Life; and that if Hard. 419, 
he ſhould make a Jointure to his Wife, and a Leaſe for thirty-one Years 413, 415. 
to commence after his Death, and then the Truſtees ſhould ſtand ſezjed 8 ver. 
to ſuch Uſes, he made a Leaſe accordingly, and then he and his Wife“ 


levied a Fine, the Leaſe is not barred, though five Years ſhould paſs 
without Entry or Claim, becauſe he having but a future Intereſt was not 
diſplaced or deveſted by the Fine ; conſequently an Entry were fruitleſs 
to preſerve that which was not touch'd by the Fine; beſides, this being 
an Jntereſſe Termini, the Leſſee had no Right till after the Death of the 
Leſſor, conſequently muſt have five Years from the Accruer of his Right 
to preſerve it. | | 

Lol H. ; 6U A 


It is a Rule, that Intereſt is barred by a Fine that is not deveſted 2 %. 57. 
and turned to a Right; for if the Perſon who has the Right continues 9 0 106. a. 
in Poſſeſſion at the Time of the Fine levied, he is under no Ncceflity to C. 
make his Claim, and cannot be put to his Action or Entry, which are 


[. 
47 
„ 


' 
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er A Copyholder may be barred by a Fine and Nonclaim, becauſe it is 
Margaret an Intereſt within the Statute ; ſo Executors, that have Land till Debts 


: AE BY and Legacies are paid, may be barred Ly a Fine and five Years Non— 


F ines and Recoveries, 
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Pur it has claim, becauſe they likewiſe have an Intereſt within the Words of the 


been ruled Statute. 

1n Chancer a ; d „ 1 | | 

that ne ahh deviſes Lands to B. in Tail, Remainder to C in Tail, ſebj<& to the Payment of Le. 
gacies; and C. levies a Fine, and five Years paſs without any Claim, that the Legacies are not bar— 
red by the Fine; for C. having no Title bur under the Will the Purchaſer muſt be prelumed to have 
Notice thereof, and Legacies thereby bequeathed, 2 Vern. 662. 


2 Inf. IT og ; If there be Tenant by Eliegit, Statute Merchant or Staple, and a 


5 Co. 124-4 Fine be levied of thoſe Lands, and five Years pais without any Claim, 
35 374: an they are bound by the Fine, becauſe they have each of them an Intereſt 


Inquiſition within the Words and Intention of the Statutes, and thereby ſhall be 


upon an E- bound if they do not purſue their Rights within five Years, 

legit be . „ | 

nd” and then a Fine be levied of the Lands, and five Years paſs without any Claim, the Intereſt 

of the Tenant is barred, becauſe after the Inquiſition found, the Party before Entry has the Pofleſ- 
fon, and may have an Ejectment or Treſpaſs, and therefore their Intereſt may be difplaced, and 

conſequently their Right barred, 1 Mod. 217. Ognel ver. Lord Arlington. | | 


But if a Man have a Judgment for a Debt at Common Law, and the 

Debtor before the Land be extended aliens by Fine, and five Years 

| paſs, the Flaintiff may ſtill have a Sire facias and an Elegit; fo it is of 
1 Nin a Conuſce of a Statute before Execution ſued ; for tho the Judgment 
has a Decree and Execution be Incumbrances that are chargeable upon the Eſtate, 


in Chancery yet before Execution ſued, the Conuſee, &c. has no Right to the Land, 


to charge for his Releaſe of all his Right to the Land will not binder him from 
. e, ſuing out Execution, and conſequently they cannot be barred by a Fine, 
of the Land, unleſs they omit to make their Claim in five Years after the Extent, for 
after the then their Right firſt accrues. 1 
Decree a- | | 8 2M. Fee: 
liens by Fine, and five Years paſs, yet the Plaintiff may have Execution, becauſe till the Decree be 
executed he has no Right to the Land, and therefore is not obliged to make any Entry or Claim to 
preſerve it till his Title accrues. 1 Chan. Caſes 268. I | 1 
If Leſſee for Vears be ouſted, and be in Reverſion diſſeiſed, and the 
So Le Diſſeiſor levies a Fine, this and five Years Nonclaim ſhall bar both, be- 
for Life be cauſe the Leſſee for Years may have his Ejectment, and the Leſſor his 
difleiſed, the Affiſe. EL | 
Reverſioner | ON 1 
ſhall have five Years after the Death of the particular Tenant, becauſe he can have no Action to re- 
cover the Freehold. 9 Co. 105. b. Co. Lit. 250. Plow. 374. 1 1 
1 AR If Leſſee for Life or Years makes a Feoffment and levies a Fine, and 
Keb. zy, five Years paſs without Entry or Claim by the Reverſioner, and then 
#4 the Leſſee dies, the Reverſioner has five Years to preſerve his Rieht, be- 
Raym. 219. . cauſe he has two different Rights in this Caſe upon the Feoffment and 
8 Fine; one immediately accrues by the Act of the Leſſee in committing 
> Co. 18. the Forfeiture; the other upon the Death of the Leffee or Expiration of 
Cro. Car. 157. the Term, and therefore ſhall not forfeit the Laſt by omitting to take 
zur if Te- Advantage of the Firſt, wherefore if the Reverſioner omits to enter up- 


nant in Tail on the Breach of the Condition in Law, yet his old Right, which accrues 
makes a ' 


| Leaſe for upon the Death of the Leſſee, or Expiration of the Term, ſtill continu- 


Life, and ſo ing is ſaved by the Statute which preſerves future Rights, as well as 
diſcontinues thoſe 2 præſeuti. | 4-51 | 

the Tail, and 

then levies a Fine with Proclamations, a 


nd dies without Iſſue, and five Years paſs withont any Entry 


or Claim, the Remainder-man is barred, becauſe upon the Death of Tenant in Tail without Iſſue, 


his Title commenced, and ſhall be allewed bur fi 


| ve Ycars from thence to preſerve it, Co. Car. 150. 
Salvin ver. Clerk. | | BY 
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Err 


: Fines and Recoveries. 


If there be Tenant for Life, the Remainder to B. in Tail, and the 
Leſſee levies a Fine, B. being out of the Realm; if B. dies beyond Sea, 
the Iſſue in Tail is at large to avoid the Fine when he pleaſes, for that 
Clauſe of the 4 H. 7. which gives Ferſons out of the Realm, Infants, 
Ge. and their Heirs, five Years after their Impediments removed, to 
purſue their Right, cannot be extended to this Caſe, becauſe B. being 
dead cannot return into the Realm to make his Claim, and the Clauſe 
|: mits five Years to him and his Heirs after his Return, which now is be— 
come impoſſible. og Lag 

A Copyholder of a Dean and Chapter levied a Fine with Proclama- 
tions, and five Years paſt without any Claim by him that was Dean at 
the Time of the Fine, yet the ſucceeding Dean was not bound by the 
Fine; becauſe if that were allowed, the Statutes of 1 & 13 Eliz. would 
be of little Uſe to reſtrain Alienations; for then by Combination between 
the Dean and Tenant all Lands belonging to the Chapter might be a- 
liened. | | | = 


If Leſſee for Years aſſions his Term in T ruſt for himſelf, and aſter- 


wards purchaſes the Inheritance and occupies the Land, and then levies 


4 Fine, and five Years paſs without Claim by the Affignce, the Term 
is loſt, for neither the Cefn? que Truſt, nor the Termor, have any Reme- 


1-Fent. 311. 
FHowtett ver. 
Carrenter, 


| Cro. Ar. 118. 
Morris ver. 
Iham. 


dy; not the Ceſtuhi que Tru, becauſe he by the Fine hath acknowledged 


the Land to be the Right and Inheritance of the Conuſee; and it were 
unreaſonable to allow him any Pretenſions after ſo ſolemn a Confeſſion 
to the contrary ; nor the Termor, becauſe he having a Right at the 
Time of the Fine levied, and omitting to make his Claim within five 
Years, is barred by the expreſs Words of the Statute ; ſo it is if Tenant 
in Fee-ſimple makes a Leaſe for 100 Years to attend the Inheritance in 
Truſt for himſelf, and ſtil} continues in Poſſeſſion, and makes a Leaſe 
for fifty Years, and levies a Fine t Connſance de droit to confirm it, and 
five Years paſs without any Claim by the firſt Lefſce, his Intereſt is barred 
by the Fine; for the ſecond Leaſe and the Fine deveſted the firſt 'Ferm 
out of the Leſſee, and conſequently if there be no Claim by him in five 
Years, his Intereſt muſt be barred. . . | | 
But if a Man purchafes the Fee-ſimple of Black-acre, of which there 
is a long Leaſe in Being, and the Conveyance is made by Fine, and the 
Purchaſer to protect the Inheritance has an Aſſignment of the Term in 
Truſt for himſelf, tho' the Termor makes no Claim in five Years; yet the 
Term continues, becauſe the Statute of Fines being made for the Securi— 
ty of Purchaſers, they would weaken their Intereſt, if Fines deſtroyed 
ch Leaſes againſt the Intention of all Parties. 

Thus if a Man mortgages his Land, and, as is uſual, ſtill continues in 
Poſſeſſion, and levies a Fine, and five Years paſs, yet the Mortgagee is 
not barred, for tho' the Mortgagee be in Reality out of Poſſeſſion, yet 
when that is done by the Confent of both Parties, and the Nature of 
the Contract requires. it ſhould be fo while the Intereſt is paid, it is a- 
gainſt the original Deſign of the Contract, that any Act of the Mortga- 
gor, except the Payment of the Money, ſhould deprive the Mortgagee 
of his Security, and is no leſs than a Fraud, which the Law 
countenance. ' * | | 


Payment of the Money he may enter. 1 Vern. 132. and there ſaid to be a new Way o 
the Equity of Redemption; but vide Vern. 189. cont'.. 


Thus it has been adjudged, where a Man was Leſſee for Years of one 3 Co. 57. 
Part of a Manor, and Tenant at Will of another, rendring Rent, and £9 


the Leſſce makes a Leaſe for Life, and then levies a Fine to the Tenant 
for Life, but {till continues in Poſſeſſion and pays the Rent; this Fine 
ſhall not bar the Leſſor, becauſe this is viſibly a Fraud and Trick in the 
firſt I «ez, which he ſhall reap no Benefit by, and the Leſſor had no 
Reaſon to make his Claim while the Rent was duly paid him. 


I: 


1 Lev. 250, 
Freeman and 
Barns. 

1 Sid. 478. 
1 Vert. $0. 

1 Chan. Heb. 


51, 65. 


1 Sid. 460. 
1 Vent. 82. 
1 Lev. 272. 


1 Sid. 460. 
1 Vent. 82. 
1 Lev. 272. 
So if the 
Mortgagce 
is in Poſſeſ- 
ſion and le- 
; vics a Fine, 
will not and the five 
Years paſs, 
yet upon 
f forecloſing 


Caſe. 


a 


30 
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1 Chan. Caſes 
28 

2 Chan. Caſes 
247. 


But for this 
vide Tit. No- 
tice, and 


I Vern. 149. 


2 Chan. Caſes 
124-5-6. 
Bovey and 
Smith; 
1 Vern. 60. 
5 


2 Vern. 368. 


Allen ver. 
Hayer. 


Moor 450. 
_ 


11 is agreed on all Hands, that a Fine and Nonclaim will bar a Truſt, 
becauſe the Ceſtui que Truſt has an equitable Intereſt, and therefore ought 


to purſue it by proper Remedies to ſecure it; yet this muſt be under. 


ſtood with theſe following Reſtrictions. I 1 0 

1. Where the Purchaſer has Notice of the Truſt, tho' the Truſtee 
conveys to him by Fine, and five Years paſs without any Claim by the 
Cui que Truſt, yet the Truſt is not barred, becauſe where the Purchaſer 
has Notice, he ſces the Title of the Vendor, and what Power he has to 
convey ; and therefore when he takes the Land from him, ſhall be pre- 
ſumed to hold it in the ſame. Flight, and that the Vendor could not 
make him a better Title than he had in himſelf; and when the Purchaſer 
takes it upon theſe Terms, the Truſt is undiſturbed, and Geftus que Truſt's 
Intereſt no way affected by the Fine. | „ 

2. Tho' the Truſtee ſhould convey by Fine to a Purchaſer, who had 


no Notice, and thereby and five Years Nonclaim the Ceſtui gue 7 


ſhould be barred, yet if the Purchaſer ſhould reconvey to the Truſtee, 
the Bar from the Reconveyance ceaſes, and the Truſt as to him revives 


again; for he that was originally inveſted with a Truſt ſhall never be al. 


lowed to plead his own tortious Act in his own Juſtification, for that 
were to allow a Man to plead his Crime in his own Defence, and Excuſe 
PE OE, , A nd on BD N 5h 
If Lands are deviſed to Truſtees till Debts paid, and then to an In- 


fant and his Heirs, and J. S. a Stranger, enters on the Lands and levies 
a Fine, and five Years and Nonclaim paſs, and the Infant, when of Age, 
brings an Ejectment, but is barred, becauſe the Truſtees ought to have 


entred ; yet Equity will relieve, and not ſuffer an Infant to be barred by 
the Laches of his 'Truſtees, nor to be barred of a Truſt Eſtate during his 
Infancy, and the Infant in this Caſe ſhall recover the mean Profits, 


” 8 — 


(G) Of the Remedies given to Strangers by 
Claim and Entry fo2 the P2eſervation of 
their Rights. 85 105 


17a Man has only a Right of Action, and his Entry be taken away, 
there a Claim or actual Entry on the Land will not preſerve his Right 
or avoid the Fine; becauſe tho? he has a Right to the Land, yet ſince he 
has not purſued it in the Manner the Law has preſcribed, *tis as ineffec- 
tual as if he had been quiet. ö 
A Man that has a Right of Entry may empower another to enter fot 
him, and ſuch Entry is ſufficient to avoid a Fine; for what another does 


by my Command or Direction, is look'd upon to be my own Act. 


Poph. 108. 
Pollard ver. 
Lutterall. 
Co. Lit. 245. 


4 Mod. 10. 


Clerk verſus 
Roavell and 
Phillips. 


But where a Man enters in my Name, and without my Direction; 
this does not avoid the Fine, or preſerve any Right, becauſe the Statute 
preſerves my Right only in Caſe I purſue it by Entry, Oc. in five Years ; but 
what a Stranger does in my Name, without my Direction, is not my Ach 
and conſequently cannot avoid the Fine; yet in this Caſe, if a Stranger 
enters without my Direction, and I agree to and approve of the Entry 
within five Years, this is ſufficient to avoid the Fine, becauſe my fubſc- 
quent Aſſent and Approbation is equivalent to a precedent Command, 
and therefore the Act of another by my Direction is my own. 1 

Leſſee for Life levies a Fine come ceo, &c. and he in Reverſion, five 
Years after his Death, brought his Ejectment, and a Stranger by his D. 
rection delivered a Declaration in Ejectment to the Tenant in Poſſeſſion; 


1 Saund. 319. yet this was adjudged no Entry to avoid the Fine. 


1 Vent. 42. 


1 I 


*— - 


— — 


by the Commiſſioners, which evidently ſhews that the Conuſor was then 


PS 


—————. 7} 


Fines and Recoveries, 537 


If an Action be brought to recover Lands, of which a Fine was le- Daliſon 116, 
yied, and the Demandant diſcontinues, this is no Claim to avoid the 1097. 
Fine, becauſe the Diſcontinuance ſhews no Intent of the Demandant to! Nt: 45. 
preſerve his Right. | 

By the 4 U 5 Anu. the Act for the Amendment of the Law, it is de- 4 & 5 4. 
clared, that no Claim or Entry, to be of or upon any Lands, ſhall be of 
any Force or Effect to avoid any Fine levied, or to be levied with Pro- 
clamations, unleſs upon ſuch Entry or Claim an Action ſhall be com- 
menced within one Year next after the making ſuch Entry or Claim, 
and proſecuted with Effect. 1 


— 


(4) Of erroncous Fines, and the Manner of 
Reverſing them. | 


'A ND here in the firſt place it is to be obſerved, that no Perſon 1 Dor . 
can bring a Writ of Error to reverſe a Fine, or any Judgment, 547. 
that is not intitled to the Land, c. of which the Fine was levied; for Dyer 90. 


the Courts of Law will not turn out the preſent Tenant, uffleſs the De- 3 Lev. 36, 


mandant can make out a clear Title, Poſſeſſion always carrying with it 3 


the Preſumption of a good Title till the right Owner appears; be- to the Uſe 
ſides, where the Plaintiff in the Writ of Error can't make out a Title, of himſelf 
he can receive no Damage by the Fine, which the Writ of Error always and the 


ſuppoſes to be done, tho it ſhould be erroneous; and therefore it is no BS . 80 
Body, the 


leſs than trifling with the Courts of Juſtice to ſeek Relief when he can't Remainder 
make it appear he has received any Injury. | do his own 

3 | ST | 3 | right Heirs, 
and dies, leaving Iſſue only a Daughter, who levies a Fine and dies without Iſſue; and F. S. brings 
a Writ of Error as Coſen and Collateral Heir of the Daughter, yer he ſhall not reverſe the Fine ; 
for there could no Right deſcend to him from the Daughter, becauſe ſhe had but an Eftate-tail, 


which determined by her Death without Iſſue; and it does not appear that the Remainder was in 


the Daughter as Right Heir. Dyer 89. Cro. Eliz. 469. S. C. 3 Lev. 36. S. C. cited. So if Tenant in 


Tail Female levies a Fine, which happens to be erroneous, and dies, leaving a Daughter and a 


Son, the Daughrer ſhall have the Writ. of Error, and not the Son, becauſe ſhe is to enjoy the Land. 
1 Rol. Abr. 744. Lyer 90. a. So if a Man releaſes all his Right, or makes a Feoffment of all the 
Lands, of which an erroneous Fine was levied, he ſhall have no Writ of Error; but if the Releaſe or 
Feoffment were only of Part, he may bring a Writ of Error to reverſe the Fine, as to the Reſt. Cro. 
Eliz, 469. 1 Rol. Abr. 788. Moor 413. 1 Fon. 352. Moor 365. h | 


But if there be ſeveral Parties to an erroneous Fine, they ſhall all 1 Rot. Abr. 


8 ; . . 5 747. 
join with the Party that is to enjoy the Land, tho they themſelves can To 89. 


This, Rolls 


have nothing. 


lays, is only for Conformit but there ſeems to be ſomething of Juſtice in the Practice, that they 


who joined in the Fine, and thereby contributed to an illegal Diſpoſition (for ſuch is an erroneous 
wok of what another Man had a Right to, ſhould be inſtrumental and aſſiſtant to the Recovery 
OI It, T WIR bs | Y | | FE es 


Another Rule to be obſerved is, that nothing can be aſſigned for 1 Rel. Abr. 
Error that. contradicts the Record; for the Record of the Court of 757: 
Juſtice, being Things of the greateſt Credit, .can't be queſtioned but by 
Matters of equal Notoriety with themſelves ; wherefore tho' the Matter 
aſſigned for Error ſhould be proved by Witnefles of the beſt Credit, yet 
the Judges would not admit of it. 


* p x 


And hence it is, that in a Writ of Error to reverſe a Fine, the Plain- Dyer 89. b. 


uff can't aſſign that the Conuſor died before the Teſie of the Dedimys 1 Rol. Alr. 


Pcteftatem, becauſe that contradicts the Record of the Conuſance taken 57. 466. 
alive, becauſe they took his Conuſance after they were armed with the _ 
Commiſſion and the Dedimus iſſued. : 

Lol. II. 8 0% But 


Pines and Recoveries. 


PRI n 
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338 


1 Rol. Abr. But the Plaintiff in Error may ſay, that aſter the Conuſance taken, 
Rad, and before the Certificate thereof returned, the Conufor died; becauſe» 
this is confiſtetit with the Record. | | 
Cro Eliz.468. If a Conuſance upon a Fine be made in Court, the Plaintiff in Error 
5 can't aſſign for Error, that the Conuſor died before the Return of the 
Writ of Covenant, for that would directly contradiét the Record, be- 
cauſe the Conuſance in Court is never made till the Writ of Covenant be 
returned, the Parties till then not being judicially before the Court. 
1 Kol. Ar. If the Conbfance he taken before Commiffionets in Pais, the Plaintiff 
7 17. can't aſſign for Error, that the Conuſor died before the Return of the 
Coo. E/ 2. 468. Writ of Covenant, for the Dedimns may iſſue the Day after the Writ 
Vide Reym. of Covenant, and may recite it as pending before the Return 


462. ; NS 

17 1861 thereof. 

cont, : | | | 2 Sts | 
Vel. 53. A Conuſance of à Fine was taken before R. M. one of the Juſtices 


Arundell ver. of C. B. and after in the Profecution of the Fine the Dedimus was di- 


OR. rected to Sir R. A. he being after the Conufance made a Knight, who 


759. returned the Dedimns with his Name and Title, and this was aſſigned for 
Co. Fac: 11, Error, that the Perſon that took the Conuſance was not the ſame that 
12. was impowered to take it; but it was not allowed, becauſe jt conttadids 


the Record, Which is that the Dedimus was directed to Sir R. M. and 
that Sir R. A. by Virtue theteof took the Conuſance. e 
Cyo. Elis. a4. If a Dedimis be awarded to two, and one only takes the Conuſance 
Vel 34. of the Fine, this may be affigned for Errot; becauſe where one of the 
TCommifſſioners only certifies the Conuſance, the Aſfignment does not 
contradict the Record; but in this Caſe, if the Fine had afterwards been 
drawn vp as 4 Fine acknowledged in Court, thete the erroneous Conus 
| Tance taken upon the Deuimus ſhall not be aſſigned for Error, becauſe it 
. ſhall be taken as a Fine acknowledged in Court only, and no Averment 
iy of the Party ſhall be admitted to diſprove the Record. „ 
U. Reading 9. If one of my Name levies a Fine of my Land, I may avoid this Fine 
7e ER. 531. by ſhewing the Special Matter; as fo ſay, that there are two of my 
71 1 Name, one of Sale and the other of Dale, and that he of Sele levied the 
Ate pt. $66, Fine, and not 1, who am of Dale; for this is conſiſtent with the Re- 
# 2 Cd. (23 cord; becauſe I ſtil} admit that one of my Name levied the Fine. 
. S. Where | £ | | | 0 | | 
the Court may order & Vatat to be entered on the Roll, or a Reconveyance of the Eflate. 


o. 399 No Man can have a Writ of Ertor to reverſe a Fine that took any 
Teys Caſe. Eſtate by it. F „FFC . 
2 Vent. 30. One Parrott married A. who had an Eſtate of Inheritance of a confidera- 
Hervert Fat. ble Value, and whilſt ſhe was under Age he prevailed on her te ley 
e e, * a Fine with him of thoſe Lands, the Uſes whereof were declared tv 
8. C. in C. B. him and her and the Heirs of their two Bodies, Remainder to the Heits 
Vide 12 Co. of the Survivor; this Fine was taken in the Country by Virtue of a 
Har ine Dedimus Poteſtatem to Sir Herbert Parrett, his Father, and an ignorant 
3 Carpenter; after which the Wife died without Iſſue, and now her Heit 
1 Hol. Rep. at Law 4 the Relief of the Court; upon Examination it did ay- 
113, 114.8. C. pear, that Sir Herbert did examine the Woman, whether ſhe were willing 
2 % do levy the Fine, and àsked her Husband and her, whether ſhe were 
C. Fe of Age or not, and both anſwered that ſhe was; and now her Heir 
12 Co. 124 moved that this Fine might be ſet afide, and a Fine impoſed upon the 
Harcoub and Commiſſioners for this undue Practice in taking 4 Fine of one undef 
Carr's Cafe.” Age; but all the Court agreed they could not meddle with the Fine; 
but if the Wife had been alive, and ſtill under Age, they might bring 
her in by Habeas Corpus, and infpect het, and fer afide the Pine upot 
Motion; for perhaps the Husband would nor ſuffer the bringing or pro- 
ceeding in a Writ of Error; and the Court wete of Opinion, that 
was the Duty of Commiſſioners to inform themſelves of the Parti 
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Age, and that a voluntary Ignorance would not excuſe them; and that 
if a Commiſſioner to take a Fine do execute it corruptly, he may be 
fined by the Court; for in Relation to the Fine (which is the proper 


- Buſineſs of this Court,) he is ſubject to the Cenſures of it, as Attornies, 
Ec. but here it did-not appear, that Sir Herbert Parrott knew that ſhe was 


under Age, and therefore the Court would not fine him. 


Husband and Wife, the Wife being but ſixteen Years of Age, levied a Hutchiſon's 


Fine, which was taken by Virtue of a Dedimns, and they being brought Caſe, 3 Les. 
into the Court of C. B. by Complaint of the Remainder Man, a Vacat 36. 


was entered of the Fine qr92d the Woman, and the Court directed 

the Remainder Man to proſecute an Information againſt him who took 

the Caption of the Fine. 1 f 5 
A. having inveigled his Wife to levy a Fine of her Land to him ride. Cafe, 

when ſhe lay on her Death-Bed, pretending, as was ſuggeſted, he was i Fq:ity 258, 

to have it only for his Life; and a Dedimms was ſent into the Country = PI 

to take the Fine, and the Caption was taken the very Day ſhe died; © 

and becauſe the Fine would not have ſtood, the Party being dead be- 

fore the King's Silver was paid, the Writ of Covenant was raſed in the 

Teſte, and made to bear Date ten Days backward, and all the other 

Parts of the Fine were raſed likewiſe, and made to correſpond with it, 

and the King's Silver was paid, and fo all appeared on the Record to 


have been done before the Death of the Woman; on a Bill brought in 
the Court of Chancery to have the Fine ſet aſide, or to have a Re- 


conveyance, it was held by the Court, that tho' Chancery has a Power 


to Relieve as much againſt a Fine obtained by Fraud or Practice, as 


any other Kind of Conveyance, yet that ſuch Relief was not by decree- 
ing a Vacat of the Fine, but by ordering a Reconveyance; but for any 
Error in the Fine, or Irregularity or in Practice in the Commiſſioners, 
it was a Matter properly cogniſable in that Court where the Fine was 
levied, and for which:that Court may vacate the Fine; but there being 


no Proof of Fraud or. Practice in this Caſe, the Bill was diſiniſt. 


The Manner of Reverſing Fines differs from the Method obſerved in 1 Nod. 46. 
Reverſing other Judgments; for in all other Caſes, where the Suit is 75% 
adverfary,. the Record it ſelf is removed; but in Caſe of a Fine the 4 IS. x 
Tranſcript only is removed; for where the Suit is adverſary, the Record 3 5 


it ſelf is tranſmitted, that it may be a Precedent in like Caſes; but Fines 1 Kol. Abr. 


are only a more ſolemn Acknowledgment or Contract of the Parties; 153: 


and therefore are no Memorials of the Law, and need only be affirmed h 
or vacated ; if the former, the Contract ſtands as it Was; if the latter, the By which. 
Juſtices of B. R. may ſend for the Fine it ſelf and reverſe it, or they may laſt Book u 
{end a Writ to the Treaſurer and Chamberlain to take it off the File; Writ of Er- 
beſides, ſhould the Record itſelf be removed and affirmed, it could not 1 Bes hpdn 
be ingroſſed for want of a Chirographer in B. R. and for this Reaſon an Affir- 
my Lord Coke ſays, a Fine levied in B. R. is voidable by Writ of mance of a 
Error. | | g Gs | | Dine in B. N 


If there be Tenant for Life, Remainder to an Infant in Fee, and they , ;,,, 11 = 


two join in à Fine, the Infant may bring a Writ of Error and reverſe 31). 

| the Fine as to himſelf, but it ſhall ſtand good as to the Tenant for Life; 2 Sid. 55. 
for the Diſability of the Infant ſhall nor render the Contract of the Te- ? Fon. 182. 
nant for Life, who was of full Age, ineffectual. 


If an Infant brings a Writ of Error to reverſe a Fine for his Nonage, Rel. br 


and his Nohage, aſter Inſpection, is recorded by the Court; but before 758. 
the Fine reverſed he levies another Fine to another, this ſecond Fine ſhall 
Hinder him from reverſing the firſt ; becauſe the ſecond having intirely 

| barred him ef any Right to the Land muſt alſo deprive him of all Re- 
medies which Would reftore him to the Land. 


But if Tenant in Tail Tevies an effoneous Fine with Proclamations, 1 Ret. A5, 


and then levies a ſecond Fine, which is alſo erroneous, and dies; if the 788. 
| Hue in Tail brings a Writ of Error to reverſe the firſt Fine, the De- 


fendant 
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fendant may plead in Bar the ſecond; for tho' there be Error in the 
ſecond, yet till that appears judicially to the Court, it muſt be looked 
upon as a Fine duly levied, and conſequently a Bar to the Plaintiff, be. 
cauſe while the ſecond ſtands in Force he can't have the Land; but if in 
this Caſe the Plaintiff brings a Writ of Error to reverſe the ſecond 
Fine, and the Defendant pieads in Bar the firſt Fine, the Plaintiff may 
reply upon the firſt Writ of Error, that the ſecond Fine was erroneous; 
and upon the ſecond Writ, that the firſt Fine was erroneous, and ſo be 
relieved againſt both; for here the Examination of both Fines comes 
judicially defore the Court, and if there appears any Error, the Court 
will ſet them aſide, and not ſuffer them to ſtand in the way of the 
Plaintiff's Right. | Er | | | 

Raym. 461. But in a Writ of Error to reverſe a Fine, the Defendant can't plead 

1 Vent. 353. | ; | 8 \ 5 

2 Hd. 92,93. the ſame Fine, now endeavoured to be reverſed, and five Years in Bar 

2 Fon. 181. of the Writ of Error, no more than in a Writ of Error to reverſe an 

Cro. Fac. 333. Outlawry can that Outlawry be pleaded in Bar of the Writ of Error, 

3 oy quia non valet exceptio iſtius rei, cujus Petitur diſſolutio. 

2 Inſt. 518. 5 | | ” : 6 5 

Cro. Car. 415. If one that is Sheriff of a County levies a Fine, and the Writ of 

1 Rol. Abr. Covenant is directed to the Coroner, this is no Error, but the proper 

797. Method being to prevent Partiality. VV 

Cro. Fac. ). A Writ of Covenant to levy a Fine ran thus, Prac” A. quod teneat 

1 Rol. Al. Conventionem de octo Meſſuag*, duobns Toftis, decem gardinis, and the Dedi- 

FE mis Poteftatem was purſuant to the Wr.t of Covenant, but the Præc', 
which was drawn up with the Concord, was de duobus Meſſuag' pro du- 
bus Toftis ; but this was no Error, becauſe where the Concord was pur- 
ſuant to the Dedimms and the Writ of Covenant, the Præcipe, which 
ſeems to be but a Copy of the Writ of Covenant on Paper, is more than 

| is needful, and therefore no material Error. „ 

Cro. Fac. 77, If the Commiſſioners upon a Ded:mus return thus, Executio iſtius com- 

78 miſſiutis patet in quodam Panello huic commiſſion dune x, whereas the uſual 

Form is in quadam Schedula ; yet this is no Error to avoid the Fine, for 

whatever Return certifies the Conuſance to be duly taken by the Com- 

miſſioners is ſufficient ; and therefore if the Commiſſioners certify the 

Conuſance under their Seals, without any Words, it is well enough; ſo 

if the Return had been made thus, Executio patet in hac annexa. 

Dyer 216, If a Fine be levied, but the Proclamations thereon are not duly or 

IN So regularly made, the Writ of Error ſhall reverfſe-only the Proclamations; 

for where the Proclamations are not all of them, or not duly made, tis 

altogether the ſame as if they had never been made, and then the Fine 
remains good at Common Law to work a Diſcontinuance. 

1 Salk. 339. The Court will not reverſe a Fine without a Scire Facias returned a- 
gainſt the Tertenants; for the Conuſees are but Nominal Perſons; and 
tho' it was otherwiſe in the Precedent in Co. Ext. and Hern's Plead. 
375. and the Law perhaps does not ſtrictly require it, yet the Courſe of 

the Court does. Oe iT ee BO FE ee ITE 

Cre. Elia. 471. Pines may be avoided where they are obtained by Fraud; Covin ct 

7 Diſceit, tho' there be no Error in the Procefs:y and that may be done 
either by Writ of Diſceit or Averment ſetting forth the Fraud or 
Covin. . | „ e e Ott 204-3655 

F.N.B.98.a4. Thus if a Fine be levied of Land in Ancient Demefne, the Lord 

* * ſhall have a Writ of Diſceit againſt the Conuſor and the Tenant, and 

why Fines of by that avoid the Fine. | 8 DO EE ao Lens 

Ancient Demeſne Land muſt be levied in the Lord's Court is, beeauſe thoſe Lands were nor origi 

ally within the Juriſdi&ion of the Courts of Weſtminſter; and this Privilege the Tupants enjoy, not 

ro be called from the Buſineſs of the Plough by any foreign Litigation; bur for this vide 4 Ed. 3-4 

Keilav. 43. 1 Rol. Abr. 775. F. N. B. 98. a. 1 Leon. 290. Cro. Elix. 47 Ll. ro. Tit. Fines 101. 9 H. . 

12. 1 Salk. 339. | 5 3 
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If a Fine be levied to ſecret Uſes to deceive a Purchaſer, and the 3 Ce. 80. a. 


Comiſee pleads the Fine in Bar, the Purchaſer may aver the Fraud in Plow. 49. b. 
Avoidance of the Fine, by 2) Eliz. cap. 4. and ſuch Averment is not 


contrary to the Record, becauſe it admits the Fine, bur ſets it aſide for 

the Covin and Fraud in obtaining it. oy; 
So if a Fine be levied upon uſurious Contract; it may be avoided by 3 Co. $c. 

Averment by 13 Eliz. cap. 8. becauſe ſuch Fine being levied for Ends 

the Law has prohibited, the Law will not incourage any Evaſion out of 

the Act, nor ſuffer ſuch uſurious Contracts to be ſupported by the ſo- 


lemn Acts of the Courts of Juſtice againſt the Intention of the Act. 
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Recovery in a large Senſe is a Reſtitution to a former Right by 2 fl. 7 ; 
fl V ; nt r 21 5 uſt. 79, 
15 ſolemn Judgment; ard Judgments, whether obtained after a 429. 
real Defence made by the Tenant to the Writ, or whether 
pronounced upon his Default or feint Plea, had the ſame 
Efficacy and Force to bind the Right of the Land in Queſtion; this was 
the Notion of the Common Law, and from hence Men took an oppor- 
tunity of making Uſe of the Deciſions of the Court to their own Ad- 
vantage and to the Prejudice of others, who tho' in ſome Caſes Strangers 
to the Action, yet were intereſted in the Land for which it was 
brought. = 1 | Ti FH, | | . | 
Por whilſt theſe Recoveries were governed by the ſtrict Rules of the Je co. Lis. 
Common Law, particular Tenants, as Tenant in Dower, Courteſy, in Tail 14. 
after Poſhility. of Iſſue extinct, and for Life only; alfo thoſe who had X. 109. 
de Leaſes for Years, and thoſe whoſe Wives were inti | 2 Inſt. zal. 
made Leafes for Years, and thoſe wlioſe Wives were intitled to Dower, 7, 6 
| | 5 | ; 3r0. 69. 
often took Advantage of them, and by felling the Lands, and ſuffering E. N. E. 468. 
their Purchaſers to recover them thereby defeated the Right of thoſe Plow. 57. 
in Remainder or Reverſion, Sc. which were Inconveniences ſo great, 
thit it was thought neceſſary to provide againſt them by (a) Poſitive (a) As 
. SN | II, Meſtm. 2. cat. 


39492 „„ 


)CCTTVVVTVCf!.!t!t!.!. Lg DOA i030 e . 3. Which 
makes Proviſion for him in Reverſion, againſt the Recoveries ſuffered either by the Tenant in 


Power, by the Courteſy, or in Tail, after Pollibilicy of Iſſue extindt, or for Life; and by the 4 ca. 


| of chis Statute, the Wite, is ſecured as to her Dower; and the Starutes of Gloceſter, cab. 11. and the 


76 21 H. 8. have eſtabliſhed the Ri 
Vide Doctor and Student 45. 1 


abt of Termors, and enabled them to falfify ſach Recoveries. 
But there is no expreſs Proviſion made by any Statute to preſerve the 


Intereſt of the Iſſue in Tail, or of him in Reverſion againſt a Recovery 


ſuffered by the Donee, yet it ſeems to have been for two Hundred 

Years after the making of the Statute de dons, that they were protected 

by that Statute ; and therefore we find no expreſs Reſolution, where 

ſuch Recovery was allowed to bar the Iſſue in Tail, or thoſe in Re- 

mainder or Reverſion, till the Reigns of Ed. 4. and H. J. tho' in ſome 

Caſes the Donee in Tail was allowed to (C) charge the Intail, and even (5) Thus in 
Lapeer tte che Cale of 
3 xg: pn pr pig Fes | ; O-tavian 
Lombard, in the 44 Fd. 3. it was adjudyed, that the Ponce in Tail of the Gift of the Diſſeiſor may 
grant a Rent-Charge to the Diſſeiſce, in Conſideration of a Releaſe of all his Right, and tne Iſſue 


in Tail bound by the Grant. 1 Rol. Abr. 342. Co. I It. 343. 10 Co. 37. Plow. 436. (c) A Lineal War- 
ranty with Aſſets has been always allowed as a ſufficient Bar. 2 Inſt. 335. Co. Lit. 374. 4 Leon. 132, 


' 155 


33. Bur the firſt Caſe we find, in which it was a'rempted to bar the Iſluc in Ta 


Vol. II. 1 When 


2 


| il by a Recovery, 
is Taſtarum's Cale, which wide 12 Ed. 4. f. 19. Vide Head of E/ates t il. n „ 
| 3 


covery by Diſſeiſin. 


Co Lit 362. a. mainder in Tail, Remainder in Fee, and the Tenant for Life ſuffers a 


CL 526. 4 bar Eſtates-tail, but Men began to improve them into a common va 
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=. Lit. 356. a. When theſe Recoveries were eſtabliſned as a common Conveyance, 
1 Co. 15. and the beſt and ſecureſt way of barring the Iſſue in Tail, and thoſe 
r. 51s in Reverſion'or Remainder, the Tenant for Life began to apply them 
once more to the Frejudice. of thoſe that had the Inheritance; and tho 
the former Statutes gave thoſe who had the Inheritance a Remedy, yet 
the Proviſion made by them being tedious and expenſive, it was thought 
proper to make the 32 H. 8. which declares all ſuch covinous Recoveries 
againſt the particular Tenants to be void in reſpect to him in Reverſion 
or Remainder; and tho' the Judges very reaſonably determined Reco- 
veries againſt that Act to be not only void, but a Forfeiture of the par- 
ticular Eſtate, becauſe it was a manner of Conveyance as much known 
at that Time as a Fine or Feoffment, and therefore by Parity of Reaſon 
ought to have the ſame Effect and Operation ; yet that Stature did nor 
fully anſwer the End for which it was made. e 
10 K. 45. a For if A. had been Tenant for Life, and made a Leaſe for Years to 
Co. Lit. 362. B. and B. had made a Feoffment in Fee, if the Feoffee had ſuffered a 
Recovery, and vouched the Tenant for Life, this was no void Recover 
within the Stature; becauſe A. the Tenant for Life, was not ſeiſed at 
the Time of the Recovery, for the Feoffment of-the Termor was a 
Diſſeiſin to A. and him in Reverſion; and the Statute makes Recoveries 
of Tenants for Life in Poſſeſſion only void againſt them to whom the 
Reverſion then belongs. is ous 


. 2 15. Yet where Tenant for Life bargained and ſold his Land in Fee by 
eiPAam $ 


Caſe. Indenture inrolled, and the Bargainee ſuffered a Recovery, and vouched 
1 Leon, 123. the Bargainor, this was a void Recovery, and a (a) Forfeiture within 
5. CO. the 32 #1. 8. for tho' the Bargain and Sale was of the Inheritance, yet 
(a) And it jr paſt only an Eſtate for Life of the Bargainor, which was the greateſt 


has | | | | 
5 Eſtate he could lawfully paſs, and conſequently the Reverſioner was 


chat if Te not deveſted; and therefore the Bargainee. being a legal Tenant for Life 
nant for Life in Foſſeſſion, the Recovery againſt him, tho' with a Voucher of the 
W 5 Bargainor, was void within that Act againſt him in Reverſion, whoſe 
Ils, Ane | | | . > 

ſuffere a Re-. Reverſion was not turned to a Right, as in the former Caſe, of a 
Vouchee, that tho' afterwards be ſhould reverſe that Recovery for want of an Original, thar it is « 
Forfeiture of bis Eſtate. 1 Sid. 90. 3s 9 5 4695 EY Be 


coming in as 


But the former Defect was cured by 14 Eliz. which declares all Re- 
coveries (had by Agreement of the Parties, or by Covin,) againſt Te- 
nant for Life, of any Lands whereof he is ſo filed, or againſt any 
other with Voucher over of him, to be void, as againſt the Reverſioners 
and their Heirs. V N 

10 Co. 39. b. Theſe Statutes made no Proviſion for Reverſions or Remainders ex- 


45. ers pectant on Eſtatcs-tail; and therefore if there be Tenant for Life, Re- 


3 Co. G0. b. Recovery, and vouches the Remainder Man in Tail, who vouches the 
Cro. Ele zar common Vouchee ; this is ſo far from being a void Recovery within W 
2 m aud thoſe Statutes, that the Reverſion in Fee is actually barred by it; for the 
Moor 690. intended Recompence, which the Remainder Man in Tail is to have 2. 
Cro. Eliz.579- gainſt the common Vouchee, is to go in Succeſſion, as the Eſtate-tail 
would have done; and it can't be a covinous Recovery within the AC, 
becauſe the Remainder in Tail joined in it, who may at any Time ſuffr 
tuch a Recovery to deſtroy the Remainder in Fee. 5 
3 3 Theſe common Recoveries were no ſooner allowed of by the Judges 0 
un. , 
8 Co. 72. of Conveyance, and to declare Uſes upon them, as upon Fines and Feoff- 
2 Inſt. 342. ments. Hence it is, that the Statutes, which provide againſt any Alient 
2 Kol. Abr. tions or Diſcontinuances of particular 'Tenants, provide at the ſam 
$1,096 43. Time againſt their Recoverics; thus 11 II. 7. ch. 20. declares all Rt 
| + coverles 


coveries 


r 
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coveries, as well as other Diſcontinuances by Fine of Feoffment of 
Women Tenants in Tail, of the Gift of their Husband, or their An- 
ceſtors, to be void; ſo a Recovery againſt Husband and Wife of tlie 
Inheritance of the Wife, without any Voucher, is declared to be void 
within 32 H. 8. cap. 28. tho' the Statute ſays, ſuffered or done by the 
Husband, for this, like a Feoffment by Baron and Feme in Subſtance, 
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is the Act of the Baron only; and ſo within the Statute, but a common 


Recovery ſuffered by a Feme Covert, where her Husband joins with 


her, is good to bar her and her Heirs. 


7 Under this Head we will conſider, 


(A) Who may ſuffer a Recovery. 
(B) Ok what Things a Recovery may be ſuffered, and 
- by: what Ranes: 5; on ut 37 ö 
(C) What Eſtates and Interests map be barred by a 
common Recoverp; and herein of the Single and 
(D) Of erroneous and void Recoveries, who may a⸗ 
void them, and by what Method, 


een 2 


(A) Who may ſuffer a Recovery. 


HEN Recoveries were improved into a common way of Con- 1 BA. 235. 

veyance, it was thought reaſonable that thoſe, whom the Law 2 Rel Air. 
had judged incapable to act for their own Intereſt, ſhould not be bound & L 281. 4. 
by the Judgment given in Recoveries, tho' it was the ſolemn Act of the 10 Co. 43. 
Court; for where the Defendant gives way to the Judgment, 'tis as 1 Rol. Abr. 
much his voluntary Act and Conveyance, as if he had transferred the 122 742. 
Land by Livery, or any other Act in Pais; and therefore if an Infant Fog 325 
ſuffers a Recovery, he may reverſe it, as he may a Fine by Writ of 1 Lev. 142. 
Error, during his Minority; and this was formerly taken for Law, as 2 Sand. 94- 
well where the Infant appeared by Guardian, as by Attorney, or in ©: We. 
Perſon; but now the Diſtinction turns on this Point, that if an Infant _ * 
ſuffers a Recovery in Perſon tis erroneous, and he may reverſe it by 5 Ad. 20. 
Writ of Error; but even in this Caſe the Writ of Error muſt be brought Me/. 10 Co. 
during his Minority, that his Infancy may be tried by the Inſpection of 43. & 2 Ra 
the Court, for at his full Age ir becomes obligatory and unavoidable ; aro Hel 
but in Caſes of Neceſſity, the Court has admitted the Infant to appear 567. where 
by Guardian, and to ſuffer a Recovery, or come in as Vouchee ; . S. being 
but this too is ſeldom allowed by the Court; and upon Emergencies, of the Age of 


| : nineteen 
when it tends to the Improvement of the Infant's Affairs, or when Toots, is 


Lands of equal Value have been ſettled on him, and theſe Recoveries Siſter who 


have been allowed and ſupported by the Judges, the Infant could not was next in 
{et them aſide or ſhake them; beſides, if ſuch Recoveries be to the por wy 
Prejudice of the Infant, he has Remedy for it againſt his Guardian, q 


Heir, mar- 


and may reimburſe bimſelf out of his Pocket, to whom the Law had ried one of 


committed the Care of him. | his Footmen, 

WEN þ | | and he peti— 
tioned the K ing for leave to ſuffer a Recovery, who referred it to the Judges of the Common Pleas, 
before whom ſeveral Precedents ſuffered by Infants on Privy Seals were produced; but the Judges 
obſerving that moſt of them were on the Petitions of their Fathers on their Sons Marriages, and an 


| Equal Recompence given, and that there was no ſuch Conſideration in this Caſe, refuſed ; bur for 


thts vide the above Aarkorities, and I Vern. 461. 


If 
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| Sid. 521. If an Infant ſuffers a Recovery, and appears by Attorney, it ſeems 

| 1Lev. 142. Q he may reverſe it after his full Age; becauſe here it may be diſcovered, 

| Whether he was within Age when the Recovery was ſuffered, becauſe it 

may be tried per Pais, whether the Warrant of Attorney was made by 


him when he was an Infant. 5 vo, 3 
10 Ce. 43. 4. A Recovery, as well as a Fine by a Feme Covert, is good to bar her; 
2 Rol. Alr. becauſe the Precipe in the Recovery anfwers the Writ of Covenant in 
i 395: the Fine to bring her into Court, where the Examination of the Judges 
| deſtroys the Preſumption of Law, that this is done by the Coercion of 
her Husband, for then 'tis preſumed they would have refuſed her. 


*. 


k-e43 bi 4 


wy 5 * 3 ; | HT . 2 
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(B) Ok what Things a Recovery may be 
_ ſuffered, and by what Names, 


R Ecoveries being now ſettled as common Aſſurances to ' eſtabliſh 
LX. Men in their Purchaſes, are very much favoured” by the Judges, 
Ilence it is, and not compared to Judgments in ether Real Actions or Adver- 
that tho' the ſary Suits. | | 8 

S-atute of | 15 | | > 
Weſtminſter 2. cab. 5. ſays, non ſint niſe...tria brevia ariginalia for the Recovery of Adxzawſons, yet a 
Wri: of Entry in the Poſt has been admitted for an Advowſon in Groſs; beeauie this _being the 
original Writ in theſe common Recoveries, which are ſuffered by the Conſent of Parties, the 
Judges have allowed Advowſons as well as Rente, and other incorporca] Taheritances to paſs by 
Recoveries, cuia conſenſus Partium toll't errorent 1 ſo it is of Commons in Groſs; and! fw, ſhould nor 
be allowed, there would be no Method of barring the Remainder or Reverſions depending upon 
Eflates tail, which the Tenant in Tail in every other Caſe has a Power over. 5 Co. 40. Dormer's Caſe. 


, 140 FV Ce, "Fi; 8 17 3 1 4772 ES 18 ö "FRA, 1 7 
2 Rol Abr. So ifa Man be ſeiſed of a reputed Manor, which really is no Manor, 
396! 4 and he ſuffers a common Recovery of this by the Name of a Manor, 

9 U . 


> Rel. Res 6). this is a good Recovery” of the Lands which conſtituted the reputed 

2 Vent. 32. Manor; tho' ſtrictly ſpeaking there is no Manor recovered, becauſe the 

S. P. vide Cr. F,aw- ſupports this, as all other Conveyances, according to the Intention 
#12 dag, of rlie!Parties; for it would be ſevere to vacate this Coriveyance, when 
"Ka. 59 „ the Purchaſer recovered them by the Aſſent of the Vendor under ſuch 
691. cert. @ Denomination? (Im ... i 
1 Sid. 190. So,if a Recovery be ſuffered of 4 Manor with its Appurtenances, Lands | 
1 L. 21. which have been reputed Parcel of the Manor ſhall paſs; for tis but 
: 118 591, equitable, quod volte Domini volentis rem ſuam in alium transferre rata 
2 Med. 235. baveatur ; and tho” the Retovery does not mention the Lands reputed 
S. C. between Parcel of the Manor, but only the Manor it ſelf, yet this was ſupplied 
Thym and by the Indenture which was of the Manor, and all Lands reputed Par- 


T byrn ; and cc] thereof, and tho? occupied together but two Years. 
Note. that in 1 Jer | | 


all the Books which report this Caſe, tis ſaid, that as to Sir Meyle Finch's Caſe, (which vide 6 Co. 65.) 
all the Judges of England gave their Opinions under their Hands, that the Lands in Reputation, 

belonging to that Manor, ſhould not paſs; bur that Coke, after he was made Chief Juſtice, got it ad- 
judged otherwiſe, and. ſo it hath been held ever ſince; and well it was that it vas ſo.adjudged, be- 
cauſe many Settlements, depend thereon, 75 


? ; : 
17441 | 


Cro. Car. 169, If a Man having a third Part of a Manor ſuffers a Recovery of a 
BIS Ve Moiety. of the Manor, this is good to pals his Intereſt in the third 
EL Part; for where the Words of a Conveyance (which,a Recovery is 
agreed to be,) contain more than the Grantor can convey, it would 
be an unreatonable Interpretation to make this void and intirely uſe- 
leſs, when they. are ſufficient to convey ſo much as he might lawfully 
paſs; 1o if the Recovery had been in this Caſe, of the third Part - 
| 4 : i che 


% 
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the Manor, by the Name of the Moiety, Part and Furparty of the 
Manor, this had been good for the whole third Part, and not only for 
a Moiety of the third Fart. | : 

In Ejectment a Special Verdict found, that there was a Pariſh of 
Ri'ton, and the Vill of Rz ton, but the latter not of equal Extent with th 
former; and that 7. S. was ſeiſed of Land in Tail in the Pariſh, Lut 
not of the Vill; and bargained and ſold the Land in the Porith of E. 
ten, with Covenant to levy a Fine, and ſuffer a Recover 
in che Deed ; but the Fine and R ecovery were only of the Lands i 
Riiten ; the Queſtion Was, whether this Recovery would ſerve for th 
{aid Land in the Pariſh of KRivicns and tho? it was objected, that where 
a Flace was named in a Record, and no more ſaid, *tis alw ys intend 
a Vill; and coniequently, that in this Caſe, the Fine and Recovery 
being of Lands in RG ihail paſs only the Lands in the Vill of Ri{- 


P 
— 
* 


ton; and. tho it was turther urged, that it was dangerous to extend the 


Recovery farther than the Words of the Record, becauſe the Deed de— 
clares the Intention of the Parties to paſs the Lands in the Fariſh, in 
as much as by ſuch Conſtruction no Man could tell what was con- 
veyed by Fines and Recoveries, but muſt for greater Certainty have Re- 
courſe to a Pocket-Deed; yet the Court, in Favour of common Re— 
coveries, extended this Recovery to the Lands in the Pariſh of R: ton; 


and the rather in this Caſe, becauſe the Verdict found, that he that 


ſuffered the Recovery hid no Lands in the Vill, and conſequently that 
the Recovery mult be void, if not extended to the Pariſh; and tho 


Pariſhes are not ſo ancient as Vills, and therefore till iately were never 
inſerted in Writs, yet now they arc, and the Law takes Notice of 


them. 


cilable with this Diverſity, that in thoſe Caſes there were Lands upon which the Fin 
ra'e, Viz. te Lands in the Vill of Street, without taking in the Pariſh of Street to e 
Valton, a Vill of that Pariſh ; bur here if thoſe in the Pariſh ſhould not paſs, 
to pals, | ; 


(C) What Eftates and Intereſts may be 
_ barred by A common Beeoverp ; and herein 
of the Single and Double Uoncher, 


N retpect to Eſtates-tail and the barring of them by Recovery, what 
is principally to be regarded is, that there muſt be a legal Tenant to 
the Præcipe at the Time of the Writ purchaſed, or at the Return; for 
lince Eſtates-tail are only barred on Account of the intended Recom- 
pence which is to follow the Deſcent of the Tail, where there happens 


y to the Uſes an 


8 
nn,. 
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0 for this 


de Liutt. 


Cro Car. 269, 
256; 

2 Rol. Ahr. 20. 
. F. $741 
120. 

i Au. 206. 
2. Mod. 47. 

1 Vert. 1433 
170. 

1 Mod. 78. 

2 Keb. 802, 
821, 848. 
Owen 60. 8nd 
2 Mod. 236. 
Stoch ver. 
lox, which 
ſeems agaiunſt 
this Cale, 
but is recen- 
e might ope- 


arry the Lands in 
there was ho other 


Hob. 262. 


to be no Tenant to the Pr/cipe, the Demandant can really recover 


nothing; and conſequently the ſuppoſed Tenant can have no Recom- 
pence in Value againſt his Vouchee, for that is only given againſt the 
Vouchee in Conſideration of what the Tenant loft. | = 

As if there be Tenant for Life, the Remainder in Tail, the Remainder 
in Fee, and the Tenant for Life, with the Remainder in Tail, ſuffer a 
Recovery, with Voucher over, this ſhall not bar the Remainder in Tail, 
nor the Remainder in Fee, becauſe the Remainder Man in Tail was 
not Tenant to the Pracipe, and conſequently could not have the in- 

Vol. II. 6 2 tended 


a Differenee between the Tenant in Tail and in Fee-fimple; for if Tenant in Fee-fimple 
aue 
his Heirs and aſſigns; for this ſhall not be admitted againtt their own A& on Record, 


2 Rol. Ahr. 
3957 

Dyer 252. 
Co, Eliz. 670. 
Moor 255, 
256. 

But here ve 
muſt obterve 
be diffeiſed, 


after a Diſſeiſin ſuffers a common Recovery, this is 2004 by way of Eftappel againſt the Difleitce, 


fro Vacate the 


Recovery, 


e 
dias Coe — 


- bn _ 


; 3 Co. Jo 


— 
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3 DC. —:— 


urn.... 


Keeovery; tended Recompence, becauſe that was given in Lieu of the Eſtate reco- 
nor can the Vered, which was no greater than the Eſtate for Life, he only being lege 
Recoveror Tenant to the Præci pe. | 
have any 8 

Thing, becauſe the Tenant to the Precite was out of Poſſeſhon, and conſequen#ly had nothing to 
loſe; bur if in this Caſe F. S. difſeiſes the Diſſeiſor, the Recoveror may enter upon F. F. becauſe 
the Recovery gave him a Right agsipſt all Perions but the firſt Diſſeiſor, his Reirs or ſigns, and 
therefore ſince F. S. did not claim from the firſt Piſſeiſor, he could nat withſtand the Entry of the 
Recoveror ; but where Tenant in Tail ſuffers a Recovery, being out of Poſſeſſion, this is no par 
nor Eſtoppel to he Iſſue, becauſe the Statute de donis preſerves the Intail for the Iſtue apuinſt all 
Ads of the Anceftor, ard a Common Recovery 15 allowed ro dock the lotail on Account of the in— 
tended Recompence, which is wanting in this Caſe ; becauſe where the Tenant in "Pail is not ſeiied 
ar the Time of the Recovery he can loſe nothing, and conſequently can have no Recompence 
over. Cro. Car. 388. 1 Kol. Abr. 868. | 


2 Fal. 563, In a Writ of Error to reverſe a Common Recovery, the Tenant to 
Lloyd avd the Præcipe was made by a Fine, the Recovery was ſuffered, and the 


N Fine was reverſed; yet it was held a good Recovery, for there was a 
good "Tenant to the Præcipe at the Time. >: 

Atoor 95. If a Manor be given to a Man and. a Woman, and the Heirs of the 

e "po Body of the Man begotten on the Woman, and they intermarry, and 


It a Husband then the Husband ſuffers a Recovery of the whole Manor; this is good 
Tenantin for a Moiety, becaute the Gitt being made before Marriage, they had 
Tail ſuffers each an undivided Moiety, which they may transfer, but the Recovery 


Ges. wh can operate but for a Moiety, becauſe the Husband only was Tenant to 


apainſt him the Preciße, and conſequently the Demand ant only could recover his In- 


and his terc{t in the Manor, which was but a Moiety. 


Wife, where 


ſhe has nothing in the Land; this is a good Recovery to bar the Intail; for tho' the Feme was made 
Tenant to the P+zcipe, yet ſhe ſhall have no Share of the Recompence in Value, becauſe ſhe really 
loſt nothing; but the whole Recompence recovered againſt the Vouchee ſhall goto the Husband and 
his Heirs, as the Eſtate tail ſhould have done, becauſe he only was ſeiſed of the Lard, 44 could 
loſe it, yet the Feme ſhall loſe her Jointure or Dower by joining in the Recovery, becau'? ſhe is 
eſtopped to claim any Thing in the Land againſt her ſolemn AW of Record. Plow. 514. 1 Vert. 358. 
Hob. 27. 2 Co. 74. Plow. 515. | 


e 10 If Lands are given to a Man and his Wife, and the Heirs of the Body 
Oben and of the Husband, and a Recovery is had againſt him only, this Recovery 
Morgan: will neither bar rhe Reverſion he Tail: for the R ; 

3 Co. 5 111 nei ever nor the Tail; for the Recompence being 
2 Rol. Abr. to go in Succeſſion, as the Eſtate which the Tenant Joſt would have 
395. done, the Husband could not loſe all the Land, becauſe he was not a le- 


4 20” 27: gal Tenant to the Whole, his Wife being Jointenant with kim, who was 
And. . 


> Salk. 568. 10 Party to the Writ; nor could the Recovery be good for a Moiety, 

Clithero and becauſe there are no Mojeties between Baron and Feme, but both are 

Franklin, conſidered as one Perſon in Law; but if the Husband had levied a Fine, 

and the Conuſee ſuffered a Recovery, and vouched the Husband, who 

vouched the common Vouchee; this had been a good Bar of the Intail, 

for here the Hus-and came in to defend the Eſtate-tail, which the Wife 

was a Stranger to, and the Aſſets which he recovered over in a Recom— 

pence for the Eſtate-tail, which he only had a Right to without the 
Feme, and which the Law gives him a Power to diſpoſe of. 

Halteit ver. In Ejectment, upon Special Verdict the Caſe was, A. ſeiſed in Fee of 

Sanders. the Lands in Queſtion hath Iſſue B. his eldeſt Son, C his Second, and 

Hg % D. his third Son; upon a Marriage intended between D. his yobngeſt 

Son and one . before Marriage covenants to ſtand ſeiſed to the Uſe of 

himſelf for Life, Remainder to D. and E. and the Heirs Male of their 

two Bodies, Remainder to D. and the Heirs Male of his Body, Remain- 

der to C. and the Heirs Male of his Body, Remainder to 2. and the 

Heirs Male of his Body, the Remainder to his own right Heirs; A. dies, 

a Precipe is brought againſt one Upton as Tenant of the Freehold, and 

after, before the Return of the Writ, D. by Bargain and Sale conveys 

the Land to Upton and his Heirs, and the Deed was inrolled after the 


| Return of the Vi rir, and within the fix Months; Unton vouches D. only 


I without 


very 
being 
have 
a le- 
Was 
iety; 
1 e 
Fine, 
who 
ntail, 
Wife 
Com- 
it the 


vithout 


Time, the Freehold was in Upton ab initio. 


the Remainder to D. in Tail Male genera), and all the other Remaind 


and leiſed to the Uſe of himfelf and his Heirs till the R 
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without his Wife, and a Common Recovery was ſuffered to the Uſe of D. 
and his Heirs; then E. dies, and after D. dies without Iſſue Male, having 

Iſſue four Dau: hters, and between them and C in Remainder was the 

Quettion, W Was barred by this Recovery. 1/7, It was agreed on both (4) Thar if 
Sicles, that here was a good Tenant to the Pr.ecipe, the Bargain and Sale the Penant 
belag made to Cpten (4) before the Return of the Writ; and tho? the tothe Pe 
Deed were not inrolled before the Return, yet it being inroiled in due did Free: 


— 


n Vas 1 2dly, That th's Settlement Judgment, ir 
being made before Marriage, when the Husband and Wife took by 1 ſufficient, 
Mo'ctics and not by Intierties, the Husband had abſolute Power over his for it is not 
own Noiety, and therefor? for that the Recovery was an 2bſolate B enough in a 


ar) Count 
* 1 ay 6 5 — * Ws >, > PA ; : erplea 
„rein this differs from the Caſe of Owen and org au, 3 Co. 5. where of a Voucher 


they. rook by Intierties. 3%), That this Recovery was no Bar to the to lay, the 


other Moiety of E. becauſe ſhe was nor Party, but her Eftate-tail in Voucher bad 
that continued untouched, tho' it was urged alſo to be a Bar for her OD 8 . 
= 3 j i 88 OC Lands R 
Moiety, ſhe dy ing firſt, and fo her Husband in as ole Tenant of the the Time of 
M hole ab 7777770, and that during the Coverture the Husband had Fouer the Voucher, 
to make a good Tenant of the Whole; but the Court held otherwiſe, without ad- 


athly, It was held, that the Eſtate-tail to D. and . being determined, ee 

i ers fea, and to 
depending thereon were barred ablolutely by this Recovery; for P. co- it is of Non- 
ming in as Vouchee, comes in in ?rivity and Repreſentation of all the 3 
P*atcs he hath or had, and conſequently he comes in Repreſentation of Le hah. 
ths Pama nder to himſelf in Tail Male general, and then the Recom- Williams, 
pen” in Value goes to that, and alfo to all the other Remainders de- Carin. 45% 
pending thereupon, and by Conſequence all are barred by the Reco- 8.0 | 
es F1 | . Comy. 425. 
very 


#4-4 ; . * . 0 . . 0 I. Go 
Yenant in Tail, in Conſideration of his Son's Marriage, covenants to 7%. y 


; larriage, and Froſhaater 
then to the Uſe of himſelf for Lite, and after to the Uſe of his Son and and Rois, vide 


the Heirs of his Body, and ſuffers a Common Recovery with ſingle 2/4, 69. 
3 f ; * Sue which lecing 

Voucher to this Purpoſe, and then died without Iſſue, this Recovery contrary. 

di not bar the Remainder expectant on the Eſtate-tail, for the Cove- 

n+: had changed the Eſtate-rail into a Fee, and conſequently the Re- 

compence could not be in Lieu of the Intail, fince the Tenant to the 

Prœcipe was not ſeiſed of the Eſtate-tail at the Time of the Recovery 

ſuffered. | : | | 
A. Tenant for Life, Remainder to B. in Tail, the Remainder to C. Cr. E 827. 

in Fee, A. and B. join in a Fine che ceo, Eg. to a Stranger, who ren- Peck verius 

ders it to J. for Lite, Remainder to B. and his Heirs; afterwards A. and Channell 

J {af-r a Recovery with fingle Voucher to the Uſe of B. and his Heirs ; N 

tu Recovery did not bar the Remainder in Fee, becauſe by the Render 

the; were feited of a new Eſtate, and B. was not either Tenant in 

Poſſeſſion, or ſeiſed in- Right of the Intail; and conſequently the Re— 

compence being given in Lieu of the Eſtate recovered, the Tail could 

not be docked, nor the Remainder-man barred by this Recovery, be— 

cauſe the Tenants to the Precipe were not ſeiſed of it at the Time of the 

Recovery ſuffered. | 


-v 


As to the Uſe of zle ar 
That the Tenant which loſes the Land has, upon his vouching over, a very. 
Recompence in Value adjudged againſt his Vouchee, which is to go in 288 Fl. 
the ſame Succeſhon as the Land recovered would have done: Nowa , 

. ? . 7 a 1/109; 259. 
Recovery with ſingle Voucher is ſufficient to bar an Eſtate-tail where 


- the Tenant in Tail is Tenant to the Præcipe, and feifed of the Lands in 


Tail at the 'Time of the Precipe brought againſt him, for the Recom- 
pence. in Valne muſt follow the Deſcent of the Land which the Tenaic 
loſs, and when that proves to be the Eſtate- tail, then the Iſſue is ſuppoſed 
o have an Tguivalent for it, and contequently not prejudiced by the Re— 
©7514 3 but becauſe a ſingle Voucher can tar only the Eſtate wh ch the 


Jenant 


nold before 


the ſingle and double Voucher, it is to be obſerved, Bro. Tit. Re 
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Tenant is ſeiſed of at the Time of the Præcipe brought, and not an 
Right which he hath, it was found neceſſary to adinit the Uſe of a 


double Voucher; for ſhould Tenant in Tail diſcontinue the Tail, and 


3 Co. 6. b. 
Plocb. 8. 
Maxavell's 
Cale. | 
Cro. Elix 562. 
Pop. 1 09. 
Moor 365. 
Hob. 263. 


take back an Eſtate or diſſeiſe the Diſcontinuee, a Recovery againſt him 
with a Voucher over could not bar the Eſtate-tail; for the Recompence 
comes in Lieu of the Land recovered, which was the deſcaſible Eſtate, 
and conſcquently the Iſſue has nothing in Value for the Eſtate-rail, with. 
out which he cannot be barred. | 

But if in this Caſe the Tenant in Tail after the Diſſciſn had either 
by Fine, or Leaſe and Releaſe, made a Tenant to the Precipe, and 
came in himſelf as Vouchee, and then vouched over the common 
Vouchce ; this double Voucher had been ſufficient to bar the Tenant in 
Tail and his Heirs of every Eſtate which he was at any Iime ſeiſed of; 
for when the Tenant in Tail comes in as Vouchee, 'tis preſumed he 
will, and he has an Opportunity to ſet up every Title he had, to defeat 


the Demandant; and ſince what he offered was not ſufficient to bar 


the Demandant, the Court takes it for granted, he had no other Title 


than what he ſet up, and therefore will give him but one Recompcnce 


0. 58. h. 
ol. Abr. 


V3 DW Us 
Q 


. 


for all. | 55 EY 
Thus if A. be Tenant for Life, the Remainder to B. in Tail, and a 
Stranger diſſeiſes A. and enfeoffs B. if a Pracipe be brought againſt g. 


and a Recovery ſuffered as uſual ; this ſhall not effect the Eſtate-tail, be- 


cauſe B. had only a Right to that, and was not ſeiſed of it, and the 


W Rol. Abr. 


395. 


Co Lit 372.4. 


2 Hol. Abr. 
> 
Moor 156. 
Bro. Tit. Re- 
covery (28, 
* 
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Recompence was not given in Lieu of the Tail, becauſe tne Eſtate- tail 
was not in Queſtion on the Recovery, for B. could not loſe the Eſtate 
he had not; but if in this Caſe B. had made another Tenant to the Præ— 
cipe, and came in himſelf as Vouchee, this had barred the Intail 

If A. be Tenant for Life, Remainder to B. in Tail, and B. diſſciſes 4. 
and ſuffers a Common Recovery, himſelf being Tenant to the Præcipe; 
this Recovery with a ſingle Voucher is ſufficient to bar the Eſtate-tail 
in B. becauſe he was actually ſeiſed of that at the Time of the Precipe 
brought againſt him; for his Difſeiſin did not deveſt his own Eſtate, but 
only gave him a defeaſible Eſtate for Life, which was immediately merged 
in his Remainder, becaule the Eſtate for Life and his Inheritance could 
not ſubſiſt together at the ſame Time in him. 7 | 
Thus we fee how Eftates-tail are barred by Recoveries, and the Uſe 
of the ſingle and double Voucher; and in this Reſpect the Operation of 


a Recovery is correſpondent to that of a Fine; for they are but different 


Ways of transferring Eſtates-tail for the Security of Purchaſers ; but the 
Operation of a Fine differs from a Recovery in Reſpect to Strangers who 
have Reverſions or Remainders expectant on Eſtates-tail; for a Fine 
does not bar them, unleis they omit to make their Claim within five 


Years after their Reverſion or Remainder is to execute; but a Recovery 


Moor 1 58. 
Cro. Eliz. 718. 
1 Co. 62. 
Catell's Caſe, 
2 Rol, Abr. 
396. 
Moor 154. 

4 Leon. 150, 
Fc. 


Po b. 5, 6. 


reaches them immediately, and at the ſame Time bars the Eſtate- tail and 
all Reverſions and Remainders on account of this ſuppoſed and imagina- 
ry Recompence. | 5 f | 
And as a Common Recovery ſuffered by Tenant in Tail bars all Re- 
verſions and Remainders expectant, ſo it avoids all Charges, IL.eales and 
Incumbrances made by thoſe in Reverſion or. Remainder, and the Re- 
coveror ſhall enjoy the Land free from any ſuch Charge for ever; as 
where he in Remainder upon an Eſtate-tail granted a Rent-charge, and 
the Tenant in Tail ſuffered a Recovery; and it was adjudged, that the 
Grantee could not diſtrain the Recoveror ; for ſince the Rent was only 
at firſt good, becauſe of the Poſſibility of the Grantor's Remainder 
coming in Poſſeſſion, when that Poſſibility ceaſes by the Recovery of Te- 
nant in Tail, ſuch Grant muſt then become void. 
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Recoveror who claims under him can only have the Eſtate, as he who ſut- 


— — 


If there be Tenant in Tail, Remainder for Years, Remainder in Fee, 1 
i in Tai f | lo. L 
and the Tenant in Tail ſuffers a Recovery; this bars 


| the Remainder for 2 Les. zo. 
Years as well as the Remainder in Fee. e re 


Man deviſed 


At 4. 
— 


Lands to F. 8: his Son for Life, the Remainder to the firſt Son of F. S. and rhe Heirs 
Body of ſuch firſt Son, and ſo to the other Sons, Remainder to A. and B. for their Lives, to ſecure 
the ſeveral Remainders before limited, F. S. ſuftered a Recovery, yer the contingent Remaincders 
ve not barred, nor the Remainders to A. und B. becauſe the Limitation to A. and B. being deſign- 
Aa the Will to preſerve the contingent Eftares limited to the Firſt and other Sons of F. F. the 
Chancery trapſpoſed the Eſtates to preterve the Intention of the Will; and therefore the Remain- 
ders to A. and B. were decreed to precede the contingent Eltate, and by that Means preſerved them 
from the Recovery, 2 Chan. Caſes 10, 11. Green and Hayman. pho Er In, 


If a Gift in Tail be made reſerving Rent, and the Donee ſuffers a Cr EU 792. 
Recovery, this is no Bar of the Rent, but it remains a collateral Charge e ver. 
on the Land diſtrainable of common Right; for ſince the Tenant in TT bs 

. TT Tz s | | | of +4, F . 7 ITY 
Tail took the Land ſubject to that Charge by the original Donation, the 1 Ad. 159 
fered the Recovery had it; therefore if there be a Limitation of a Uſe 
upon Condition, and the Ceſtui que Uſe ſuffers a Recovery; this does not 
deſtroy the Condition; for the Eſtate of him who ſuffered the Recovery 
being charged with it, he could not make his Purchaſer a better Title 
than he himſelf had. | A 2 L 

For the fame Reaſon, if Tenant in Tail grants a Rent-charge, and 1 d 109. 
then ſuffers a Common Recovery, yet the Land is ſtill chargeable with PT, 
the Rent in the Hands of the Recoveror ; for tho? the Statute de dons 
renders ſuch Charges void as to the Iſſue, where the Eſtate-rail deſcends 
according to the Form of the Gift; yet that Statute makes no ſuch Pro- 
viſion for any Ferſon who claims the Land by another 'Title than the 
Gift in Tail, and therefore the Recoveror, who is not compriſed in the 
firſt Donation, muſt take ir ſubject to the Charges which lay on it when 
he purchaſed it. 8 1 e 

But if there be Tenant for Life, the Remainder te J. &. in Tail, and C.Fl;z. 519 
7. F. makes a Leaſe ior Years, to commence after the Death of "Tenant Pledgard ver, 
tor Life, and the Tenant for Life ſuffers a Common Recovery and Le. 
vouches J. $. this Recovery does not deſtroy the Leaſe for Years, but 


the Leſſee may falſify ſuch Recovery, fer the Tenant in Tail cannot avoid 


his own Charges or Leaſe, tho' he may them granted him in Reverſion 

or Remainder, and the Recoveror cannot avoid them, becauſe he does 

not claim under the Gift in Tail, as the Iſſue in Tail would have done, if 

the Recovery had not been ſuffered, and therefore the Recoveror muſt 

take it ſubject to the Charges of 'Tenant in Tail. | | 

If Baron and Feme be Tenants in Special Tail, the Remainder to A. Hi. 259. 
in Tail, the Remainder to B. in Fee, and the Husband levies a Fine to 2 £ev- 27: 
Cin Fee, and then dies leaving Iflue, the Conuſee takes by the Fine a 

qualified Fee, and ſhall enjoy the Land againſt the Iſſue; but yet upon 

the Death of the Husband the Wife is again ſeiſed of the Eſtate-rail, 

becauſe ſhe being no Party to the Fine could not be barred by it, and 

the Remainders are again reveſted; and if the Wife ſuffers a Common 
Recovery, either with fingle or double Voucher ; this ſhall bar the Re- 
mainders in A. and B. becauſe ſhe was ſeiſed of the Tail at the Time of 


the Recovery, and conſequently the Recompence ſhall go to them when 


the Tail is ſpent ; but this Recovery does not reach the Intereſt which C. 
took by the Fine, becauſe the Husband had Power to bar the Intail b 

the Fine, and the Recovery of the Wife cannot transfer that which 1s 
already given by the Fine; and therefore if the Wife dies leaving Iſſue, 


the Conuſee ſhall have the Land while any Iſſue inheritable to the Intail is 


in Being, and when the Iſſue is ſpent, the Recoveror ſhall have the Land 


as they in the Remainder ſhould have had, if the Recovery had not been 


ſuffered. 
Vol. II. | 3 8 It 
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If Tenant in Tail be attainted of Treaſon, and after ſuffers a Common 

2 Rol. Abr. Recovery, this ſhall not deſtroy the Remainder; for a Man attainted is 
. in not capable of raking any 'I hing, but for the Benefit of the King, and 
Teil be at- conſequently the Recompence in Value muſt go to the King, and he in 
tainted, aud Remainder can have no Benefit by it, and without the Remainder-man 


N cannot be barr'd; beſides Recoveries being common Conveyances, this 
1 | 


Land to J. S. Recovery of the Perſon attainted ſeems to be void, as any other Con- 
who bargains veyance of his would be, and therefore the Remainder cannot be barr'd. 
and ſells it 15 | : 


oy 2 | . . 8 : 1 Ke "A | 
to B. and a Pre ie is brought againſt B. who vouches F. S. and he over the common Vonchee ; this 
is no Bar of the Remainder, becauſe F. & was never ſeiſed of the Eſta te- tail, but was always a 
Stranger to the firſt Gift; for the King's Grant gave him a qualified Fee, which was the Eſtate he 
came in to defend, when he was vouched; and the Remainder can never be barred when the Te- 
nant in Tail is not concerned in the Recovery. 2 Rol. Abr. 394. ; . 


| > Rel. Ab. If a Husband feiſed of Land in Right of his Wife for Life, the Re. 
# 394. mainder to A. in Tail, the Remainder to B. in Fee, and the Husband 
| bargains and ſells the Land to J. S. againſt whom a Precipe is brought, 
| ug vouches A. in Remainder in Tail, and he over the common 
| | Vouchee; this is good to bar the Remainder, tho' not the Wife, for here 
was a legal Tenant to the Præcipe, and he in Remainder was called in 
to defend his Eſtate-tail, and has Recompence in Value for the Loſs of 
| | it, which is to go in Succeſſion to B. when the Eſtate- tail fails. 
| No 2 Rel. Ahr. _ When Common Recoveries were allowed to be common Conveyances, 
| 393, 396 the Judges would no more allow a Recovery than any other Convey- 
| | 


Co. Lit. 3 72. — 1 IF . A 
Meer 19. ance, to deveſt the King of his Intereſt in the Land, but -preſerved his 


Bro. Tit. Re- Reverſion or Remainder, tho' they ſuffered the Recovery to bar the 
covery 31. Eſtate-tail on which it depended; for it were unreaſonable to ſtrip the 
e King cf any Part of his Revenue upon the Conſideration of an imaginary 
Recompence; but yet the Eſtate- tail is barred, becauſe otherwiſe where 
the Reverſion or Remainder was in the Crown, the Eſtate in the Subject 
muſt be perpetuated, which is againft the Policy of the Law. 10 
34 H. 8. c. 20. But in the Reign of. I. 8. therg was a Statute made to invalidate Re- 
coveries, even againſt the Iſſue in Tail, where the Reverſion or Re- 
mainder was in the Crown; the Intention of the Act was, to perpetuate 
thoſe Eſtates in Families which the King himſelf had given, or for Mo- 
| - | ney or other Conſideration, had procured to be given to any Subject as 
| a Pramiun for his Services to the Crown; that the Deſcendants of that 
| e | | Stock might never forſake the Intereſt of the Crown which had fo libe- 
i rally rewarded their Anceſtor's Loyalty, that where a generous Emula- 
tion of their Actions proved too weak a Tie to engage them openly in 
the ſame Intereſt, they might at leaſt be prevailed on out of Gratitude 
and Prudence, not to attempt any Thing to the Prejudice of the Crown, 
from whom they muſt acknowledge they derived their preſent Sup- 
port and Splendor; but this Statute does not preſerve all Eſtates-tail 
ca) As if the where the Reverſion or Remainder is in the Crown; but thoſe only 
| King pro- Which were given by the King himſelf, or (a) procured to be given for 


| | eures A ro Money or other Conſideration. 
make a Gift 2 „ | 3 | | 
n | in Tail tro B. by Deed indented and inrolled, the Remainder to the King 1n Fee in Tail; this Intail 
| | in B. cannot be dock'd by a Common Recovery, becauſe protected by the expreſs Words of the Sta- 
tute. Co. Lit. 372. b, But if a Reverſioner or Remainder-man upon an Eſtate-tail grant their Rever- 
[1 | ſion or Remainder to the King, this is no Security to the Iſſue in Tail, becauſe the Eſtate- tail was 
; | neither of the Gift or other Proviſion of the King, and conſequently not within the Act. 2 Co. 15. 
1 1F;ſeman's Caſe, Mo. 19 5. Yelv. 149. S. C. So if the Reverſion on an Eſtate- tail deſcend to the King 
{rom any collateral Anceſtor ; this does not bring the Eſtate- tail within the Protection of the AR, for 
the Iutail muſt be creared by the King, and not by a Subject, tho' the King be his Heir; for the AC 
ſpecifies only Gifts made to Subjects, and none can have Subjects bur the King, nor is it ſufficient 
within the Act, that the King creates the Eftate-tail himſelf, bur the Reverſion muſt continue in the 
Crown ; for whenever he grants that over, the Eftate-tail, tho' originally of the Gift of the King, is 
our of the Protection of the Act, and ſubje& to a Common Recovery, becauſe the Statute only pre- 
ſurves them where the Reverſion is in the King. Co. Lit. 372. Donee in Tail of the Gift of the King, 
the Reverſion being in the Crown, makes a Gift in Tail, the ſecond Donee ſuffers a Common Reco 
very; and *rwas reſolved by eleven Judges, 13 Car. 1. that his Iſſue was not within the Privilege ol 
34 H. 8. for his Ettate, as far as it could, diſaffirmed the Reverſion of the King, tho' it could not take 
it out of him, and his Poſſeſſion was 1njurions to the Eſtate given by the King, and therefore no Co— 
Jour to allow it the Prote d ion of that Act. 2 Jen 252-1. Earl of Omend's Cafe, H. 8. 
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H. 8. gave Lands to Mich. Stanhope and his Wife, and the Heirs of Ray. 288, 
their Bodies, in Conſideration of Services, Ach. died, and his Son and 339, 
Heir petitioned the Queen to grant the Reverſion to ſome Perſons in 87 . 
Fee, to the Intent that he might make a Leaſe for ninety-nine Years by tie 
Way of Mortgage, and entred into a Recognizance to the ; 


Queen, con- 
ditioned that nothing ſhould be done whilſt the Reverſion was out of the 


Crown, prejudicial to the Queen, and accordingly the Queen conveyed 
the Reverſion to the Lord Burleigh and Sir Halter Iſildmay in Fee; then 
the Son made a Leaſe for ninety-nine Years, and ſuffered a Recovery, 
and then the Truſtees reconvey to the Queen; and 'twas reſolv'd, 
/ That the Grant of the Queen was good: 28), That during the 
Time the Reverſion was out of the Crown, the Son was not reſtrained 
from aliening within 34 H. 8. and ſo the Recovery good to bind the 
Iſſues; but a Fine or Recovery after the Regrant to the Queen would 
not have been good to bind the Iſſue, as it ſeems, .becauſe that Act doth 


1 not require that the Reverſion ſhould always continue in the King; but 
it {ufficeth if it be in him at the Time of the Fine levied, Or Recovery 
ſuffered. 35 n 


Rich. 31 by Letters Patent gave ſeveral Lands to the Earl of Derby, Mn a 
and the Heirs Male of his Body, in Conſideration of great Services to 286, 359, 
the Ctown, Sc. afterwards by a Private Act made 4 Fac. 1; ſeveral Al- 3545 2 
terations were made in this Eſtate, as that Charles, then Earl of Derby, The | 
ſhould hold and enjoy them for his Life, and after his Death to Janes his Earl of Pes 0 
Son and Heir apparent, and the Heirs Male of his Body, and 10 to the by's Caſe, or 
ſecond, third, Ec. aud ſeventh Son of Earl Charles, and then to ſeveral ay ver. 
others in Tail Male, who by the Limitation of the Letters Patent would Bon. 
have ſucceded to the Eſtate upon Failure of Iſſue Male of Earl Charles, 
with Power for Earl Charles, and the Sons ſucceſſively, to make Leaſes. 
for Lives or Years, and Jointures for Wives; after Earl Charles's Death, 
his Son Earl James levied a Fine of theſe Lands, and fold them to a 
| Stranger; yet upon Special Verdict in Ejectment brought after his Death 
Re- W by his Son, *twas reſolved by all the Judges of Zyz/and, in the Exche- 
Re- quer-Chamber, except Three, that the Fine was no Bar, for that the 


tuate Reverſion continued in the Crown, and that theſe Eſtates given by 
Mo- 4 ac. 1. were no new Eſtates, but all within the Compaſs of the firſt 
Ct as Eſtate-tail created by the Letters Patent, and only a Diſtribution of the 
that Enjoy ment of them, and all to the ſame Perſons who would have been 
libe- intitled under the Letters Patent; and the Power to make a Leaſe was 
mula- with Conformity to the Power of Tenant in Tail; and that to Jointures 
ly in was but in Lieu of Dower ; beſides, there was a Saving to the Kinz, and 
titude all other Perſons, all fuch Rights, &c. fo as the Prerogative of the King, 
rown, by his Reverſion, to reſtrain the Tenant in Tail from barring his Iſſues, 
t Sup- was ſaved, and the eighth and ninth, and all other Sons inheritable by Vir— ö 
tes-tail tue of the Intail let in, tho? the Firſt, &c. and Seventh only were named, 3 
e only and the Alterations were only in Accidents, not in the ſubſtantial Parts 
yen fot of the Limitations, and fo within 34 H. 8. | 


his Intail 


When Men obferved the Effect of Recoveries, and that they were 
conſtrued by the judges, not only to transfer Eſtates- tail, but even Re- 


- the Sta- verſions and Remainders dependant on them, except thoſe veſted in the | 
r Rever- Crown; they began to grow as uneaſy under this Liberty, as they for- | 
»-tail was merly were under the Reſtriction of the Statute de donis; for the 
2 Co. 15: thought it very ſevere, that they could not carve what Eſtate they pleaſed 
the King ; O . | N . . N . — 7 
e Ad, for out of their own Inheritance, without any other Security for the Reverſion 
or the Alt they reſerved to themſelves than the Generoſity or Promiſe of the Donee. 
© ſuficien Hence we find Men themſelves endeavouring to create Perpetuities, by 
aue in the 


Ae annexing Conditions of their own Invention, and reſtraining their Donecs 
TT re irom Alienating, under the Penalties of loſing their Eſtates ; bur the 
© che King, Judges had ſo long ſtruggled with Perpetuities, and found them ſo much 


aon eng againſt the Intereſt of the long Robe, and of the whole Nation in gene- 
rivilege 0 | | 


14 not take ral, 
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ral, as a great Diſcouragement to Induſtry, that they conſtantly con- 
1 Co. 84. demned all thoſe Settlements which came before them, and not only re. 
Corbert'sCaſe, ſolved that a Common Recovery is inſeparably incident to an Eſtate-tail, 
6 (0.42 but that it is an undeniable Argument againſt any Settlement, if it be 


1 found to tend to a Perpetuity, and in ſuch Caſe a Recovery has been al- 


lowed to bar them. | | 
Cro. Fac. 591, But in Caſe of an executory Deviſe, which is to veſt upon a Contin- 
Palm. 131. gency to happen within a Life in Being, there a Common Recovery 
2 Poll. Abr. will not bar ſuch future Intereſt; as if Lands be deviſed to A. and his 
394 Pe“ Heirs, and if he dies without Iſſue, living B. then to B. and his Heirs; 
and Bron, 7p ; | 5 5 | EY 
1 Lev, 12. in this Caſe, if A. ſuffers a Common Recovery, and dies without Iſſue in 
vide lit. De- the Life of B. this Recovery ſhall not bar the future Intereſt of B. for 
viſe. B. by the Deviſe had only a Poſſibility, and no preſent Intereſt, and the 
Recompence in Valve cannot go to thoſe who were neither Parties to the 
Recovery; nor had any Intereſt in the Land at the Time of the Reco- 
very ſuffered 51 nor is there any Danger of a Perpetuity in this Caſe, be- 
cauſe here the future Intereſt of B. muſt veſt on a Contingency: which is 


— 


to happen within the Compaſs of a Life in Being. h 
Cro. Fac. 593. If Lands be-given to F. S. and his Heirs, as long as B. has Iſſue of his 
Body, J. S. by Recovery ſhall not bind him that made the Gift, but 
that upon the Death of B. without Iſſue of his Body, the Lands ſhall 
revert to the Donor, for that the Donor had no Intereſt in the Land, 
for there can be no Fee upon a Fee; and a Common Recovery againſt 
Tenant in Fee-ſimple ſhall never bind any collateral Title or Poſſibility, 
| becauſe the Recompence cannot go to thoſe who had no Interett in the 
Land. | OE fa: ee 
Palm. 135. So if the Mortgagee in Fee ſuffers a Recovery, this ſhall not bind 
Cro Fac. 593- the Mortgagor's Right of Entry upon Performance of the Condition, but 
in theſe Catcs, if the Donor or Mortgagor had been Parties to the Re- 
covery, then their Right had been bound, not only on Account of the 
Recompence ; but becauſe they are eſtopped by the Recovery to claim 
the Land againſt the Recoveror, or his Heirs, when they were called in 
before the Judgment to defeat his Title, but could not do it. 8 
> Ted 26. If Lands be given to the Uſe of A. in Tail, Remainder to B. pro- 
1 Med. 10S. yided that if there be a Failure of Iſſue Male of the Body of A. that 7. 
eee ſhall have a Rent- charge out of the Land; A. makes a Leaſe of the Land 
Hudſon, for 100 Years, and then ſuffers a Recovery; it was adjudged, that this 
contingent Rent was barred, and that J. S. ſhould not charge the Land 
during the Term, for this Grant is ſubſequent to the Eſtate-tail, and can- | 
not take Effect till the Determination of that, and then conſequently can 
iſſue out of the Remainders when they commence and execute; there- 
fore if the Recovery bars the Remainders dependant on the Eſtate-tail, it 
muſt alſo deſtroy all Charges which are to iſſue out of them; for when 
by the Recovery it becomes impoſſible that the Remainders ſhould ever 
execute, the Rent-charge muſt neceſſarily be loſt, which is to iſſue out 
of thoſe Remainders when executed. 1 
Moor 365. If Tenant in Tail levies an erroneous Fine, and the Conuſee ſuffers a 
88 388. Common Recovery, in which the Tenant in Tail comes in as Vouchee; 
8 this Recovery ſhall bar the Tenant in Tail and his Iſſue of a Writ of 
25 Error to reverſe the Fine, and the Recoveror may plead the Recovery 
in Bar of the Writ of Error; for, ſince the Tenant in Tail by coming in 
as Vouchee is barred of all Right or Title which he can have to the 
Land, tlie Writ of Error, which is but a Means to reſtore him to his 
Right muſt likewiſe be barred, ſince the Recovery has left him no Right 
to be reſtored to. | | 


2 | | | (D) of 


erroneous Recovery, and the common Vouchee releaſes to the Re- 


E 
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(D) Ok erroneous and vod Reroveries, who 
may ävold them, and by What Method, 


T is already obſerved, that a Recovery ſuffered by an Infant in 1 Rv. tr. 
[ berſon ſhall not bind him; but tho' he may avoid it, yet it can't be 742. | 
done by any Entry in Pais, but by Writ of Error, and this too during TT 2 8 
dig Minority; for the Judgment of the Court being on Record muſt be From Te 
ict aſide by an Act of equal Notoriety ; but an Infant may avoid a 
Kecovery by Writ of Error, as well where he comes in as Vouchee, as 

where he is Tenant to the Præcipe; for tho? ſtrictly ſpeaking the Re- 

covcry is not againſt him where he is not Tenant to the Præcipe, yet for 

the greater Security of the Purchaſer, and to ſtrengthen the Recovery 

by the Uſe of the double Voucher, the Perſon, who really has the Right 

to the Land in Demand, comes in as Vouchee, and then by vouching 

over the common Vouchee, has one Recompence for all his Titles ; and 


conlequently if he be the Perſon that really loſes the Land, he ought 


in Reaſon to reverſe the Recovery, as well where he comes in as Vou- 
chze, as where he is {ciſed of the Land and Tenant to the Præcipe. 

If Tenant in Tail within Age comes in as Vouchee by Attorney in a 1 pu. A. 
common Recovery, he in Remainder may aſſign this for Error, for he 755, 796. 
is Party in (4) Intereſt ro the Recovery; and where a Man's Intereſt (a) * ho 
is bound by another's Act, 'tis but rcaſonable he ſhould be allowed to Au dave 
dee himſelf from the Aliſchief of it by taking A f any Error digte in- 
free himſelf from the Mifchief of it by taking dvantage of any Error giate 1n- 
in it. | 7 | TRE tereſt, for 

| | | 5 8 | where a 

Wrir of Error was brought in B. R. to reverſe a common Recovery, and there was a Scive Facias 
iſſued againſt all the Tertenants, and they made a Default; tho* the Recovery was reverſed, yet it 


appearing afterwards that the Plaintiff in the Writ of Error had no Title, there being a Remainder 
Man before him, the Court reverſt their former Reverſal. 5 Mod. 196. | 


If A. be Tenant in Tail, the Remainder to B. and A. ſuffers an Cr. Elix. 2, 3. 
| | Lord Norris 

coveror ; yet if A. dies without Iſſue, B. may, notwithſtanding tht ol Michele 

Releaſe, reverſe it by Writ of Error, for the common Vouchee is only : 

called in for Form; and as he has really no Intereſt in or Title to the 

Land; fo really neither does he make any Recompence to the Perſon that 

lofes the Land; and therefore *twere unreaſonable to carry the Notion 

of the imaginary Recompence ſo far as to ſuppoſe him a real Sufferer, 

and thereby giving him the Privilege of ſetting afide a Conveyance 

which he is no way affected by. | nf | 
In a Writ of Error to reverſe a Recovery ſuffered by an Infant, who a $,,,4. 94, 


appeared by Guardian, the Error aſſigned was in the Entry of his Ad- 95. 
miſſion by Guardian, viz. Conceſſ. eft per Curiam hic quod A. B. ſequatur : Mod. 48. 


pro F. S. Armig. qui infra tat” exiſtit ut Gardianns prædict. 7. S. whereas * "ne 
it was objected, that ſince the Infant was Tenant to the Writ, it ought 

to have been entered, that the Guardian was admitted to defend for the 

Infant; but this Exception was diſallowed, becauſe the Words ad ſequend. 

for the Infant ſignify the ſame with ad defended. for the Infant; for 

2d ſeonend. is to follow and attend the Buſineſs and Suit of the Infant; 

and the Guardian being aſſigned to do that muſt likewiſe have been 

2Toned to take Care of, or take upon him the Defence of the Infant's 


\ * 
QUIT, 


In a common Recovery the Writ of Error bears Date 1 Martii 
Elz. ret. die Lune in quarta ſeptimama Oſiadrageſim' proxim futur, 
| the firſt Day of March being that Year the firſt Day of Leut, the Re- 
covery paſt in the uſual Form that Lent; and in a Writ of Error to 
| reverte it, the Error aſſizned was, that the Words proxim“' futur“ ſhould 
II. 


- 3 | be 
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Poph, 23. 


5 Co. 41. . 
Por b. 23. 


1 Sid. 213. 


1 Lev. 130. 


Nay ys. 70. 
d. C. Wynn 
and Lloyd. 


2 Aod. 7 | 
Wakeman 


and Black- 


well. 


futur were not written at large, they may be indifferently applied either 


referred to Qradrageſime, and then the Objection had been good, and 


the Rectory, the Demandant recovers more than by a Demand of the 


a Demand, a Penſion being a different Thing from a Rent, and re- 


inclined that it was not well pleaded, bur delivered no Judgment. 


11 


be referred to Quadrageſin', and then the Writ of Entry was not re. 

urned till Monday in the fourth Week of Leut, 8 Blix. which was the 
Time the Tenant was to appear; and conſequently this Recovery muſt 
be void, becauſe here was judgment upon a Voucher, and a Recovery 
in Value, before the Writ was returned, before Which the Court has no 
Power to proceed; but it was anſwered and reſolved, that fince proxiy, 


to die Lyne, by ſuppoſing them to ſtand for Proxzmo futuro, or to quartd 
ſeptimaud, by ſuppoſing them to ſtand for proxima faturs ; and Where 
Words abbreviated may be indifferently referred, *tis but reafonable to 
give them ſuch a Relation, as will beſt ſupport the Recovery, which is 
by t a voluntary Conveyance, ut res magis valeat quam pereat ; but if the 

words had been at large proxime futuræ, then they muſt neceſſarily be 


the Recovery for that Reaſon muſt have been void. 

In Error to reverſe a Recovery, the Errors aſſigned were, 1. That 
the Writ of Entry was brought of an Advowſon of a Rectory, and alſo 
of a Rent iſſuing our of the ſame Rectory, which was a Lis Petitum, 
and therefore the Writ vicious; but this was diſallowed, becauſe the 
Advowſon and Rectory are different Things ; for he that has the Ad- 
vowſon has only the Right of Preſentation, but he that has the Rectory 
has the Profits of the Church, out of which the Rent ifſues ; and con- 
ſequently there can be no bis Petitum in this Caſe, becauſe by the De- 
mand of the Advowſon of the Rectory, and of the Rent iſſuing out of 


Rectory only ; another Error aſſigned was in the Demand of a Rent or 
Penſion of four Marks iſſuing out of the Rectory, which is ſo uncertain 


coverable | in the Spiritual Court; but this too was diſallowed, becauſe 
'ris plam there is but one Sum of four Marks demanded, and "the Pen- 
ſion or Rent muſt be ſynonymous here, becauſe they are demanded as 
iſſuing out of the Rectory ; and therefore the Penſion can't be in Nature 
of an Annuity, which charges the Perſon only becauſe it is expreſly to 
iſſue out of the Rectory. 

In a Writ of Error to reverſe a common Recovery, the Error inſiſted 
cn was, that the Warrant of Attorney of the Vouchee bore Date before 
the Summoneas ad Warrantizand. iſſued, yer the Judgment was affirmed, 
becauſe the Vouchee may come in, if he will, before the Summoreas ad 
IWarrantizand. and make his Attorney; and therefore to {upport the 
common Recovery, it ſhall be preſumed the Vouchee was preſent in 
Court and appointed his Attorney; and ſo the Dedimus for the War— 
rant and the Summoneas ad Warrantizand. void. 

In a Qrare Inpedit the Plaintiff intitles himſelf to an Advowſon by a 
Recovery ſuffered by Tenant in Tail, in pleading which Recovery he 
alledges two to be Tenants to the Præcipe, but doth not ſhew how they 
came to be ſo, or what Conveyance was made to them, by which it 
may appear that they were Tenants to the Præcipe; and after Search of 
Precedents as to the Form of pleading common Recoveries, the Court 
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| * 2 iN Common Law, if a Man had a Right of Entry in him, he Datror's 


was permitted to enter with Force and Arms, and to detain 7%ice 297, 
his Poſſeſſion by Force, where his Entry was lavrful; this _ 640 
created great Inconvenience by arming the "Tenants of the 88 

Lords, and in a manner incouraging them in Miſchief, who were al- 

ways too forward in Rebellions and all Contentions in their Neighbour- 


hood ; alſo it gave an Opporcunity to powerful Men, under the Pre- 


tence of teigned Titles, forcibly to eject their weaker Neigkbours ; 
therefore it. will be neceſſary to er down aud conſider, 


(A) The teveral Chris made relating to this Sub- 
jec. 


(5) What call be a fo:cible Entry and. Ditainier with- 
in theſe 1 8 75 


(GY Oh the Nature. ok the Poſtefſions, with reſpect to 
hich one map be gullte ok a fozcible Kue * De⸗ 
2 93 ; 
(D) (hat Perſons may be guilty thereof. 


(E) What ought to be the Fozm of a Ueco2d grounded 
upon theſe Statutes, 


(F) Ok the awarding of Reftitution, by whom and in 


Whät Manner; and herein of the Mature of the 
1 797 11d to whom luch Keffitutton 18 to be 
made. 

(G) What ſhall be a Bar 02 tas to ſuch. Award of 


Reſtitution ; and herein of tuperſeding and ſetting 
it älide afier it is neee 


(A) The ſeveral Statutes made relating to 
this Subject. 


Y the 2 Ed. 3. cap. 3. called the Statute of Northampton, it is pro- Phy. $6. 
_I vided, “ That no Perfons, but the King's Miniſters, ſhould ride Upon this 
armed by Night or Day, under Pain of loſing their Arms, and their Statute there 


Bodies to be ; impriſoned. PR 


formed to 
take and appraiſe the Arms of ſuch as rode armed, and allo to take and impriſon their Bodies ; for 


hie eh vide E. N. B. 249. But this was no tuff ieicnt Proviſion againſt the h and Detaining 
Fellethon by Forcc. 


By 
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ak ici By the 5 R. 2. cap. J. it is provided, “ That none from thenceforth 
gave no c ſhould make any Entry into any Lands and Tenements, but in Caſes 
ſpeedy mth c where Entry is given by the Law; and in ſuch Cafes not with ſtron 
medy, IJeav . 1312.1 : ' 5 
ing the Par-“ Hand, nor with Multitude of People, but only in a peaceable and 
ty injured to © eaſy Manner; and if any Man from thenceforth ſhould do to the con- 
the common © trary, and thereof be duly convict, he ſhould be puniſhed by Im- 


Courſe of Yu Red N | 2 1 e 
Procceding © priſonmenrt of his Body, and thereof ranſomed ar the King's Will, 


PPE. 4 Aida 


2 


———— — 


by way of 


Indi ment or Action, and made no Proviſion at all againſt forcible Detainers. 


his Starnte By the 15 R. 2. cap. 2. it is enacted, © That the ſaid Statute, and al! 
pou no Re « others made againſt forcible Entries, Ec. ſhall be duly executed and 
airy thoſe © farther, that at all Times that ſuch forcible Entries ſhall be made, 
8 ns, | | ner h to th {tices of Pea 
Wko' ar and Complaint thereof cometh to the Juſtices of Peace, or to an 
puilry of a © of them, that the ſame Juſtices or Juſtice take ſufficient Power of the 

FRO Fo County, and go to the Place where the Force is made; and if they 
ee cc find any that hold ſuch Place forcibly, after ſuch Entry made, they 
Entry, nor © ſhall be taken and put into the next Gaol, there to abide convict 
againſt thoſe c by the Record of the ſame Juſtices or Juſtice, until they have made 
re. pb” « Fine and Ranſom to the King; and that all the People of the 
4 0 fon. © County, as well the Sheriff as others, ſhall be attendant upon the 
cibie Enery “ ſame Juſtices, to go and aſſiſt the ſame Juſtices to arreſt ſuch Offen- 
and forcible © ders, upon Pain of Impriſonment, and to make Fine to the King; 
eee <« and in the ſame Manner it ſhall be done of them that make ſuch for- 
in be.“ cible Entries in Benefices or Office of Holy Church. 30, 
fore the | - | 


coming of a Juſtice of Peace neither does it give the Juſtice any Power to reſtore the Party to his 
poſſeſſion, nor ivfl.ct any Penalty on the Sheriff for difobeying the Precepts of the Juſtices in the 
Execution of the Statute. | . 1 | 


By the 8 11.6. cap. 9. it is enacted, That from henceforth where 
& any doth make any forcible Entry in Lands and Tenements, or other 
«© Poſſeſſions, or them hold forcibly after Complaint thereof made, within 
% the ſame County where ſuch Entry is made, to the Juſtices of the 
«© Peace, or to one of them by the Party grieved, that the Juſtices or 
& Tuſtice ſo warned within a convenient Time ſhall cauſe, or one of 
c them ſhall cauſe the ſaid Statute to be duly executed, and that at 
« the Coſts of the Party ſo grieved. ns 
By the ſaid Statute it is farther enafted, © That tho' ſuch Perſons 
making ſuch Entries be preſent, or elſe departed before the coming 
of the ſaid Juſtices or Juſtice, notwithſtanding the ſame Juſtices or 
% Tuſtice, in ſome good Town next to the Tenements ſo entered, or 
& in ſome other convenient Place, according to their Diſcretion, ſhall 
% have and either of them ſhall have Authority and Power to inquire 
« by the People of the ſame County, as well of them that make ſuch 
& forcible Entries in Lands and Tenements, as of them which the ſame 
& held with Force; and if it be found before any of them, that any 
c doth contrary to this Statute, then the ſaid Juſtices or Juſtice ſhall 
& cauſe to reſeiſe the Lands and Tenements ſo entered or holden as 
c aforeſaid, and ſhall put the Party, ſo put out, in full Poſſeſſion of the 
“ ſame Lands and Tenements ſo entered or holden as before. | 

And it is further enacted by the ſaid Statute, ** That when the ſaid 
Jjuſtices or Juſtice make ſuch Inquiries as before, they ſhall make, 
or one of them ſhall] make their Warrants and Preceprs to be directed 
e to the Sheriff of the ſame County, commanding him, of the King's 
«© Behalf, to cauſe to come before them, and every of them, ſufficient 
& and indifferent Perſons, dwelling next about the Lands ſo entered as 
<« before, to inquire of ſuch Entries; whereof every Man, which ſhall 
«© be impanellcd to enquire in this Behalf, ſhail have Land or Tene- 
« ment of the yearly Vah:=- of forty Sbillings by the Year, at the 

+ ce leaſt, 
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« leaſt, above Reprizes; and that the Sheriff return Iſſue upon every 
« of them; at the Day of the firſt Precept returnable twenty Shillings, 
« and at the ſecond Day forty Shillings, and at the third Time an 
& hundred Shillings, and at every Day after the double; and if any 
« Sheriff or Bailiff within a Franchiſe, having Return of the King's 
« Writ, be flack and make not Execution duly of the ſaid Precepts to 
« him directed to make ſuch Enquiries, that he ſhall forfeit to the King 
« twenty Pounds for every Default, and morcover ſhall make Fine and 
« Ranſom to the King; and that as well the Juſtices or Juſtice atore- 
« ſaid, as the Juſtices of Aſſiſes, ſhall have Power to hear and determine 
« ſuch Defaults of the ſaid Sheriffs and Bailiffs at the Suit of the King, 
„ or of the Party grieved, S. „ | 

And it is further enacted by the ſaid Statute, © That Mayors, Tuſtices 
or Juſtice of the Peace, Sheriffs and Bailiffs of Cities, Towns and 
« Boroughs, having Franchiſe, have in the ſaid Cities, Towns and 
« Boroughs, like Power to remove ſuch Entries, and in other Articles 
e aforeſaid, riſing within the ſame, as the Juſtices of Peace and Sheriffs 
ct in Counties and Countries aforeſaid have. nk ; 


cc 


Bit it is provided by the ſaid Statute, «That they who keep their Noe; this, 

« Poſlefſions with Force, in any Lands and Tenements, whereof they or funde allo 

8 « their Anceſtors, or they whoſe Eſtate they have in ſuch Lands and ody b Bs 

= « 'Tenements, have continued their Poſſeſſions by three Years or more, Afliſe of 

ade not endamaged by Force of this Statute. Noce Diſſci- 

8 . „ 8 5 „ 5 in, or AC- 

bs tion of Treſpaſs, to recover the treble Da mages, to which if the Defendant pleads Matter in Bar, he 
muſt alſo traverſe the Force ; but if the Matter in Bar be found for the Detendant, fo that he hath 
good Title at Law, the Defendant is excuſed from the Force, for the Plaintiff can't recover in the 

10 Action if he hath no Right; bur if the Plaintiff prevails, then the Force mult be inquired of, and 

be treble Damages aſſeſt to the Plaintiff; but a Perſon is puniſhed eriminally for entering with Force 
even where he has a Right, tho' not for. peaceably detaining a Poſſeſſion by Force, eſpecial] y if he 
has held it for three Years in Quiet, F. N. B. 249. Bro. Tit. Force 5. 11. 29. 17 H. J. 17. b. 

re e il d ifs 

ler Buy the 31 Elia. cap, 11. the Proviſo, the. above Statute 7s farther en- 

_ ſorced aud explained, by which it is declared and enadea, * That, no Re- 

he „ ſtitution upon any , Indictment of forcible Entry, or holding with 

$i « Force, be made to any Perſon, if the Perſon ſo indicted hath had 

of & the Occupation, or been in quiet Poſſeſſion for the Space of three 

£6 « whole Years together next before the Day of ſuch Indictment fo 


« be tried, if the per, wil deny or, traverſe the ſame ; and if the ſame 
6 N be tried againſt the ſame Perſon, ſo indicted, he is to pry 


_ * Colts and Damages to be recovered and levied, as is uſual for Coſts 
% and Damages contained in Judgments upon Ar Actions... . - 


By the 21 Fac. 1. cap. 15. it is enacted, . 'Fhar ſuch Judges, Juſtices 


8 
© ment then in Force, were authorized and enabled upon Enquiry, to 


* h ſtirution of Poſſeſſion unto Tenants, of any Eſtate of Frechold 
C 


E 16 25 ＋ i 34 11 ' ? 1. bu 121 21 1 14 # I #8 » # 
e, of t ir Lands or- Tenements, which ſhall be entered upon with Force, 
: 1299011 1 „en 1 ; ME DJ a 12 p : 7 PS Bs x : 4 
& or fr them with-holden by Force, ſhall by Reaſon of that Act have 


« Term of Years, . Tenants by Copy of Court-Roll,. Guardians by 
2 g ee "Tenants by E!egit, Statute Merchant and Staple, of 
“ Lands. or Tenements by them ſo holden, which ſhall be entered upon 
ee by Force, or holden from them by Force. VVV 


Vol. II. 70 | (B) Chat 
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5 4 C. 138. Forcible Entry muſt regularly be with a ſtrong Hand, with unuſual 
Alt. 300. . . 4 | 
1e. Weapons, or with Menace of Life or Limb. 
145. \ | | 
Dalt. 299. If a Man enters peaceably into an Houſe, but turns the Party out of 


Crom. Jo. a. 


(a) Noy 135. 


20 H.6 4. forcible Entry; becauſe tho? he doth not claim the Land it ſelf, yet he 


—_— 
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(z) What ſhall be a fozcible Entry and De- 
tkainer Within theſe Statutes. 


_ mY 1 C. Poſſeſſion by Force, or by Threats frights him out of Poſſeſſion, this is a 
Bar chreats forcible Entry. he Fes | | 


ning to ſpoil his Goods, or deſtroy his Cattle, if he will not quit his Peſſeſlion, will not make a 
forcible Entry, Bro. Tit. Dureſs 12, 76. 1 Iuſt. 252. | DK | 


2 Rol. Rep. 2. If a Houſe be bolted, it is forcible to break it open, but it is not ſo to 
2 Inſt. 235. (a) draw a Latch and enter into the Houſe, and if a Man, whoſe Entry is 
lawful, ſhall intice the other out of the Houſe and enter, the Door being 
cont. who open or only latcht, his Entry is juſtifiable. 
ſays, that | 135 . FRY | | 
there can be no entering if the Door be latched, wide 1 Hawk. P. C. 145- cont. who ſays, that ſuch an 

inconfiderable Circumſtance as this, which commonly paſſes between Neighbour and Neighbour, 
will never bring a Man within the Meaning of theſe Statutes ; and it hath been holden, that an 
Entry ito a Houſe thro' a Window, or by opening a Door with a Key, is not forcible, Lamb. 143. 


1Pawk. P. C. If one find a Man out of his Houſe, and forcibly withold him from 
"9.96 returning to it, and ſend Perſons to take peaceable Poſſeſſion thereof in 
| the Party's Abſence, this, by ſome Opinions, ſays Hawkins, is no for- 
cible Entry, in as much as he did no Vivlence to the Houſe, but only to 
the Perſon of the other; but he himſelf is of a contrary Opinion, for 
tho? the Force be not actually done upon the Land, nor in the very Act 
of Entry, yet ſince it is ufed with an immediate Intent to make ſuch 
Entry, and the Manner of doing of it only prevents the Oppoſition, it 
can't be ſaid to be without Force, which whether ir be upon or off rhe 


x * * 


Land ſeems equally within the Statnte:' 


Pride. 175. If a Man enters to diſtrain for Rent in Arrear with Force, this is a 
Pg Jef. claims a Right and Title out of it, which by theſe Statutes he is forbid 
Dali. zoo. to exert by Force; but if a Man hath Right to Lands, and rides over 
them with Company armed to Church or Market, without expreſſing 
any Intent to claim it, this is no forcible Entry, becauſe his Actions ſhall 

be interpreted according to his Intent; but if a Man that has 4 Rent be 

reſiſted from his Diſtreſs by Force, this is a forcible Diffeifin of the 

Rent, for which he may recover treble Damages in an Affiſe, or may 

fine and imptiſon the Party; but he can't have a Writ of Reſtitution; 

for tho“ the Statute, gives Remedy by Fine and Impriſonment for the 

unjuſt Force that is offered to any Perſon's Right, yer it doth not give 

the Juſtices Power to reſeiſe the Rent, but only the Lands and Tene- 

ments themfelves; ard, therefore no Writ of Reſtitution can be awarded, 

2 Rol. Rep. A Man may be guilty of a forcible Entry in a Dwelling-houſe "tho 


Com J.. chere be no Body in the Houſe at the Time; and ſo he may by an 
164. Entry into Lands where any Perſon's Wife, Children or Seypanrs ar 
Lali. 315, upon the Lands to preſerve the Poſſeſſion; becauſe whatſogver 4 Man 
Atcor 6536. does by, his Agents is his own Act, but his Cattle being upon the 
Ground don't preſerve his Poſſeſſion, becauſe they are not capable of 
being ſubſtitured as Agents; and therefore their reſiding upott the Land 
continnes: no ses 88 e 
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708 * . 
* * : | Hr” hs " 
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* 
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If divers do come in Company where their Entry is not lawful, and Dale. 303. 
all of them, ſaving one, enter in a peaceable Manner, and that one 9 Ce. 67,112, 
only uſes Force, it is a forcible Entry in them all, becauſe they come , . 
in Company to do an unlawtul Act; and therefore the Act of the one is 2555 rk 
the Act of them all, and he is preſumed to be only the Inſtrument of 315. 10 
the Reſt; but otherwiſe it is where one had a Right of Entry, for there Co. Lit. 157, 
they only come to do a lawful Act, and therefore it is the Force of him 
only that uſed it. - 
If divers enter by Force to the Uſe of A. and A. afterwards agrees 2 H. 7.16 5. 


to it, this makes it a Diſſciſin in A. but not a forcible Entry within the 5 bg 
o; 


q Statute, beczuſe the Statute doth not puniſh an Agreement, but only the 7. 15 Val. 

1 Force and Violence of an actual Entry. | | Datt, 300. 
If he, who hath an Eſtate in Land by a Defeaſible Title, continues Hawk. P. C 

a with Force in the Poſſeſſion thereof, after a Claim made by one who 145, 147. : 
_ , Right of Entry thereto, he ſhall be adjudged to have entered 

R Orcibly. | | | 5 

0 The ſame Circumſtances of Violence or Terror, which will make an Cr. Jas 199; 

is | 


0 Entry forcible, will make a Detainer forcible alſo; from whence it follows, (. 70. 
8 that | whoever keeps in the Houſe an unuſual Number of People, or . 
unuſual Weapons, or threatens to do ſome bodily Hurt to the former 124. 


76. 
— Poſſeſſor, if he dare return, ſhall be adjudged guilty of a forcivle De- 25 
ur tainer, tho' no Attempt be made to re-enter; and it hath been ſaid, that 
an he alſo ſhall come under the like Conſtruction, who places Men at a 
4 WW Diſtance from the Houſe in order to aſſault any one, who ſhall make an 
Attempt to enter into it; and that he alſo is in like Manner guilty, 
who ſhuts his Doors. againſt a Juſtice of Peace coming to view the 
hag Force, and obſtinately refuſes to let him come in; bur *tis ſaid, that a 
* Man ought not to be adjudged guilty of this Offence for barely reuſing 


to go out of a Houſe, and continuing therein in Deſpite of another. 

If a Man holds the Poſſeſſion by Force, tho' his Entry was peaceable, Pay. 301, 
the Juſtices may remove him, if he had no Right to enter; but where Telv. 99, 100. 
the Entry is at firſt peaceable and lawful, there, whether the Juſtices C“. Fac. 151. 
may remove a forcible Detainer, where it harh nor been peaceably held for Paige bb my 
three Yeafs, is a Queſtion ; for that the Juſtices are not Judges of the 4d e 
Right, but of the Poſſeſſion only; and if a Man be got peaceably into aud 1 Hawk. 
his own, it ſeems he may defend it by Force; and where the Jury have P. C51. 
found giwoad the Entry Ignoranius, and quoad the Detainer billa vera, ſuch 
Indictment bath been quaſhed, and the Reſtitution granted upon it ſet 

aſide, and a Re- reſtitution awardec. . 

If two are in Poſſeſſion of a Houſe, and the one enter by one Title, pa. 315. 

and the other by another, he that hath Right ſhall be {uppoſcd to be 5 

in the Poſſeſſion ; but the Juſtices have nothing to do to intermeddlc, 

becauſe there is no Appearance of any Force in either; and therefore 

either Party that thinks himſelf injured muſt apply himſelf to an Action 

at Law to be redrefſed. _ 7 


— 


(C) Of the Nature of the Polleſlions, with 
| reſpect to which one may be guilty of a kfoꝛ⸗ 
cible Entry and Detainer. 


NE may be guilty of this Offence by a Force done to Eccleſiaſtical 1 Sid. 101. 
Poſſeſſions, as Churches, Vicaridge Houſes, Ec as much as if the 1 Lee. 99 


| 2 1 Keb, 438. 
| fame were done to any Temporal Inheritance. rg 41. 


Alſo 


* 
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Alſo an Indictment of Forcible Detainer lies againſt one, whether he 


| * n be Tertenant or Stranger, who ſhall forcibly Diſturb any in the En— 
L Juſtices can- joyment of an Incorporcal Inheritance, as Rent, Tithes, (a) Common, 
not award an Office. 
Reſtirution : J 
for theſe, becauſe no Man can be put out of Poſſeſſion of them, but at his own Election. (a) Quere, 
Whether ſuch Indicment will lie for a Common or Office, and vide 1 Hawk. P. C. 146. who ſays, 
that he can find no good Authority, that ſuch Indictment will lie; and note, that a Man cannot be 
convicted upon View, by Force of the 15 R. 2. cap. 2. of a Forcible Detainer of any incorporeal In- 
heritance, becauſe he cannot be ſaid to have made a precedent Forcible Entry. | 


n 


1 | "4 At 51 No one can come within the Danger of theſe Statutes by a Violence 
8 2 Keb. 509, Offered to another, in Reſpect of a Way, or ſuch like Eaſement, which 
Note; It is is no Poſſeſſion. 
ſaid to be a | | | 3 R | 13 55 
General Rule, that one may be indifted for entring into any Inheritance, for which a Writ of Entry 
will lie. 1 Hawk. 146. Cro. Car. 201, | | 


— 


) What Perſons may be gutlty thereof, 


1 Moor 786. Man who breaks open the Doors of his own Dwelling-houſe, or of 
22 4 a Caſtle, which is his own Inheritance, but forcibly detained from 


but Serjcant him by one who claims the bare Cuſtody of it, cannot be guilty of a 
Hawkins Forcible Entry or Detainer within the Starutes. 

makes a | | | | | | 3 
Ouere, whether a Man's Entring forcibly into the Land in the Poſſeſſion of his own Leſſee at Will, 
be within theſe Statutes. 1 Hawk. P. C. 147. | Es 


Latch 224. A Jointenant or Tenant in Common may offend againſt the Purport 
1 8 of theſe Statutes, either by forcibly Ejecting or forcibly Holding out his 


P. C. 141, Companion; for tho' the Entry of ſuch a Tenant be lawful per my & 
Dalt. 315, per tout, ſo that he cannot in any Caſe be puniſhed in an Action of Treſ- 
316. paſs at the Common Law; yet the Lawfulneſs of his Entry no Way 
excuſes the Violence, or leſſens the Injury done to his Companion, and 
conſequently an Indictment of Forcible Entry into a Moiety of a Manor, 
Sc. is good. | 3 | j 
| 1 Co. 69. A Man cannot be indicted for entring into the King's Poſſeſſion by 

d | 10 Co. 112. Force, for that he cannot be diſſeiſed. 5 
Bridg. 173. An Infant at the Age of Eighteen, and ſome ſay Fourteen, or a Feme 
Oui p. Fuſt» Covert, by their own Acts, may be guilty of a Forcible Entry, and 
62. they may be fined for the ſame; but it is doubted, whether the Infant 
may be impriſoned, becauſe his Infancy is an Excuſe by Reaſon of his 
Indiſcretion ; and he ſhall not be ſubject to corporal Puniſhment by 
Force of the General Words of any Statute, wherein he is not exprelly 
named]; but it is clearly agreed, that the Command of an Infant or Feme 
Covert to enter is void, and therefore the Perſon entring is only 
puniſhable. 


Dalt. zoo. 


2 T7 _ N Chat 
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(k) What ought to be the Fozm of a Recozd 
grounded upon theſe Statutes. 


1 Statutes ſeem to require, that in the Indictment the Entr 5 
muſt be laid Maus forti, or cum multitudiue Gentium, and that without 1 it 760 
theſe the Statute is not pur iued, but ſome have held that equivalent Words 2 Kol. Rer. 
will be: ſufficient, eſpecially if the Indictment concludes contra {ormam 46: 
Sratuti, and that theſe Words in the Statute are put in cauſa alundamti; : ol. or. TO, 


OY > i 8 ; ; 1 Mod. So, 
but it is not {ſufficient to ſay only, he entred Vi & Arms, ſince that is the 81. : 
common Allegation in every Treſpaſs. | | Cro. Eliz. 461. 


Warner Ver. 


Collins, Ney 155. 1 Vert. 265. 2 Keb. 133. 


It is ſufficient in the Caption of ſuch an Indictment to ſay, that it was Pan. 277. 
taken before A. B. and C. D. 7ufticiariis ad pacem Domini Regis conſervau- Cie. Fac. 635: 
lain afſiguatis, without ſhewing, that they had Authority to hear and de— 
termine Eelonies and 'I re{pafſes, for the Statute enables all Juſtices of the 
Peace as ſuch, to take ſuch Indictments. | FE 

An Indictment of Forcible Entry into a (a) Tenement (which. may (a Dal. 1 
fon:ify any Thing whatſoever, (Y) wherein a Man may have an Eſtate of 2 pu. Bo 
| Frechold), or into a Houſe (c) or Tenement, or into two Cloſes of Mea- 46. : 
m dow or (4) Paſture, or into a Rood (e) or Half a Rood of Land, or in- 2 Kol dvr. 8g. 
F* to () certain Lands belonging to ſuch a Houſe, or into ſuch a Houle, ae FO 

without ſhewing in. what (g) Town it lies, or into a () Tenement with (0 Lit. G. 
in. the Appurtenances called Truepenny in D. is not good, for the Place mult (c) 2 Rol 

s be deſcribed wth convenient Certainty, for otherwiſe the Defendant will / 80 5/45. 
neither know the Special Charge to which he is ro make his Defence, __ 


4 ; 


Dor neither will the Juſtices or Sheriff know how to reſtore the injured Party Go Fac 53. 


"ha to his Poſſeſſion, | _ | 1 

87 3 = 2 — (4) 2 Rol 
1. Abr. $1. pl. 4. (e) 1 Bulſt. 201, () 2 Leon. 186. 3 Leon. 101. Bro. Tit. For. Ent. 23. (g) 2 Leon. 186. 
reſ- 5%) 2 Rol. Abr. So. pl. J. | 


But it hath been reſolved, that an Indictment for a Forcille Entry i: Cro 
Domme Manſunalem five Meſſuagium, c. is good, for theſe are Words Pa. 275. 
equipollent. | An Indic- 


| ment {or En- 
try into a Cloſe, called Serjeant Hern's Cloſe, &c. without adding the Number of Acres, is good, for 


here is as much Certainty, as is required in an Ejed ment. Cro. Fliz, 458. 2 Rol. Abr. 80. 10. 8. 


Tac, 633. 


and Alſo ſuch Indictment may be void as to ſuch Part thereof only which 2 Leon. 186. 

Infant i: uncertain, and good for ſo much as is certain; therefore an Indictment . 3 125 

of his for a Forcible Entry into a Houſe and certain Acres of Land thereto be- gli“ 
. | 48. 

nt by longing, may be quaſhed as to the Land, and ſtand good as to the 

;preſly Houſe. | | 3 | > 

Feme An Indictment on the 5 or 15 R. 2. needs not ſhew who had the Free- » K. 495 

only hold at the Time of the Force, becauſe theſe Statutes equally puniſh all 3 Bu/ft 71. 


Force of this Kind, without any Way regarding what Eftate the Party % 23, 
hid on whom it was made; yet it ſeems that ſuch Indictment ought to T7 
ſew, that ſuch Entry was made on the Poſſeſſion of ſome Perſon who 
nad ſome Eſtate in the Tenements, either as a Freeholder or Leſſee for 
Years, Cc. for otherwiſe it doth not appear that ſuch Entry was made 
injurious to any one. | 
That But it is ſaid, that an Indictment on 8 H. 6. muſt ſhew, that the Place , X. „ 
\ WM vas the Freehold of the Party grieved at the Time of the Force, and Sa 463. 
. " WW ficrefore that it is not ſufficient to ſay, that the Defendant entred into Hetlry 75. 
ſuch a Houſe exifens liberum Tenementin J. S. without ſaying, Adtuns Hut 0.193 
Vol. II. 15 D 
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— 


— 


exiſtens liberum Tenementum F. F. for otherwiſe it may be intended, that 

it was his Freehold at the I ime of the Indictment only. 

It is therefore a general Rule, that an Indictment cannot warrant a 

Reſtitution, unleſs it find that the Party was ſeiſed at the Time; but yet 

(a) As where {uch Seiſin is (a) ſufficiently ſhewn by a neceſſary Implication. 
Deg 3 diſſeiſed 5. S. which could not be unleſs F. S. had been ſeiſed; and it hath been 
holden, that the Words Paſſeſionatus pro termino vita, tho not ſtrictly Proper in ſuch Indictment, are 
jufficient; neither is it neceſſary to ſhew in particular what Eſtate the Party had. Palm. 426. 1 Sid. 
102. Yelv. 28. Cro. Fac. 633. 1 Bulſt. 177. 1 Vent. 306. | | 


| An Indictment of the 8 H. 6. for entring and forcibly expelling my 
% 0 7 Farmer and Diſſeiſing me, is good, without ſhewing what Eſtate he had; 
i 5” for the forcible Diſſeiſin to me being the main Point of the Indictment, 


this Caſe the jt is ſufficient to ſet it forth in Subſtance. 
Want of SN | : | 
ſhewing that the Farmer was ouſted, would have been an incurable Fault. Yelv. 165. 


1 Vent. 36. Alſo an Indictment on 21 Fac. z. cap. 15. muſt ſhew, that the Party 
x Sid. 102: injured was poſſeſſed of ſuch an Eſtate as will bring him within that Statute ; 
3 and therefore it is not ſufficient for it to ſnew in general, that he was 
Salk. 260. poſſeſſed, or that he was poſſeſſed of a certain Term, without adding, 
for Vears; for in the firſt Caſe it may be intended, that he was Tenant 

at Will, and in the ſecond, that he was poſſeſſed for Term of Life; in 

neither of which Caſes he is within the Statute ; but it is ſaid to be ſuffi- 

cient, to ſet forth a Poſſeſſion within the Statute in the reciting Part of 

an Indictment, as thus, qzod cum F. S. was poſſeſſed for a certain Term 

of Years, , | or to 15 1 

Pop. 205. A Repugnancy in ſetting forth the Offence in an Indictment on theſe 
Ray». 67- Statutes is an incurable Fault; as where it is alledged, that the Defen- 
3 eek dants Pacifice intraverunt, & F. S. adtunc & ibidem vi & armis difſeiſtrunt, 
Aleyn 50. or that the Party was poſſeſſed of a Term for Years, or of a Copyhold 
1 Vent. 108. Eſtate, and that the Defendants difleiſed him, or that the Defendants 
diſſeiſed F. S. of Land, then and yet being his Freehold, for it implies 

8 that he always continued in Poſſeſſion; and if ſo, it is impoſſible he could 
2 Rol. Rep. be diſſeiſed at all; but ſome ſay, that this may be reconciled, by intend- 
$5.22, ing that he re-entred after the Diſſeiſin and before the Indictment; but it 
2 Bulft 121. ſeems clear, that if the Words Aahuc extratenet be added, ſuch a Re- 
1 Sid. 102. pugnancy cannot be helped by any Intendment, and that no Reſtitution 
can be awarded on ſuch Indictment, whether theſe Words be added, or 

not, becauſe the Party grieved appears by the Indictment to have had 

the Freehold at the Time it was ſo found. | | ED 

2 Rol. Abr. So. A Conviction on 15 R. 2. of a Forcible Detainer on View, cannot be 
N. 10. good, unleſs it ſhew, that the Defendant was alſo guilty of a Forcible 
Entry; for it ſeems plain from the expreſs Words of that Statute, that 

the Juſtices have no de by it over a Forcible Detainer, where 

Palm. 195, there has not been a Forcible Entry; but it ſeems that ſuch Forcible En- 
88 try is ſufficiently ſet forth in the Complaint recited in the Conviction; 
20,51, and it ſeems a reaſonable Opinion, that an Indictment on 8 VJ. 6, ſetting 
vo. Elix. 915. forth an Entry and Forcible Detainer is good, without ſhewing whether 
i Salk. 353. the Entry was forcible or peaceable; for the Words of the Statute are, 
Where any doth make Forcible Entry in Lands, &c. or them hold forcibly, but 

it muſt ſet forth an Entry; for otherwiſe it appears not, but that the 

Party hath been always in Poſſeſſion, in which Caſe he may lawfully 

detain it by Force. | 

Cro. Fac. 41. The Time and Place of the Diſſeiſin are ſufficiently ſer forth in an In- 
1 Hawk. F. C. dictment, alledging, that the Defendant tali die intravit, Ec. & ipfun 
TEM A. B. man forti Diſſeiſivit, without adding the Words Adtue & ibidem; 
for the Entry and Diſſeiſin being both of the ſame Nature, and the on? 

2 | | | | plain V 
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yet they cannot award a Writ of Reſtitution. . 


Forcible Entry and Detaner. 563 


W 


plainly tending to the other, it is a natural Intendment that they both 
happened together. 


It has been reſolved, that a Diſſeiſin is ſufficiently ſer forth alledg- Ny 125. 
ing, that the Defendant entred, &c. into ſuch a Tenement, N Gro Fa. 32. 
the Party, without adding either the Words Hic | 


3 :te or EBxpulit or ſude Cro. Elix 186. 
for the Word Diſſeiſtvit implies as much. TY 4 ; ? Noy 120, cont. 


— *ͤ˙» — 


(F) Ok the Awarding of Reſtitution, by 

whom, and in what Manner, and herein of 
the Nature of the Poſſeſſions, and to whom 
ſuch Reſtitution is to be made. 7 


HE ſame Juſtice or Juſtices, Pete whom an Indictment of Forcible 7; 5 
Entry or Detainer ſhall be found, may award Reſtitution, I. F. C. 160. 


but no Fg. 175. 


other Juſtices, but thoſe before whom the Inqueſt was found, can award Ke 


Reſtitution, unleſs the Indictment be removed by Certiorari into the © 5 
King's Bench, and they by the Plenitude of their Power can reſtore. be- "af . 
cauſe that is ſuppoſed to be implied by the Statute; for that whenever an 9 05 118. 
inferior Juriſdiction is erected, the ſuperior Juriſdiction muſt have Au- Patton's 7 fe 
thority to put it in Execution; ſo if an Indictment be found before the 


314. 
Juſtices of the Peace at their Quarter-Seffions, they have Authority to a- Lamb. Fuſe. 


. 5 169, 161. 

ward a Writ of Reſtitution, becauſe the Statute having given Power to 1 Vent. 398. | 
the Juſtices or Juſtice to reſeiſe it, may as well be done by them in ! Nel. 88, 
Court as out of it; but the Juſtices of Oyer and Terminer or general Gaol- 5 waged vj 


| m. * . > he Julti 
Delivery, tho' they may enquire of Forcible Entries, and fine the Parties, 1 Juttic a 


may exccute 
3 | l 5 355 | the fame in 
Perſon, or may make their Precept to the Sheriff to do it. Dyer 187. 1 Hawk. P. C. 152. 
The Sheriff, if need be, may raiſe the Poſſe Comitatils to aſſiſt him in Lamb. Fuft 
the Execution of the Writ of Reſtitution; therefore if he return, that !57: 
he could not make Reſtitution by Reaſon of Reſiſtance, he ſhall be a- . F. C. 
merced. 795 | ef. | 1 
Reſtitution ought only to be awarded for the Poſſeſſion of Tenements Lamb. Fu. 
viſible and corporeal ; for as a Man, who hath Right to ſuch as are invi- 133. 
lible and incorporeal, as Rents, Commons, cannot be put out of Poſſeſ. © Lit, 328, 
ſion of them, but only at his own Election, by a Fiction of Law to en- 3 
able him to recover Damages againſt the Perſon that diſturbs him in the _ 
Enjoyment of them; and all the Remedy, that can be deſired againſt a 
Force in Reſpect to ſuch Poſſeſſions, is to have the Force removed, and 
thoſe who are guilty of it puniſhed, which may be done by 15 R. 2. | 
Reſtitution ſhall only be awarded to him who is found by the Indict- Lamb. 153, 
ment to have been put out of an actual Poſſeſſion, and conſequently !54 
that it ſhall not be awarded to one who was only ſeiſed in Law; as to 2% $7 83. 
an Heir on whom a Stranger abateth upon the Death of the Anceſtor, 1 Fe. 
before any actual Entry made by ſuch Heir; and from the ſame Ground 1314. i 
it followeth, that it ſhall not be granted to an Heir upon an Indictment 
finding a Forcible Entry made upon his Anceſtor. 


(6) What 


e 
22 de 


Eins, fuch ſeems that he may againſt a Stranger, or even againſt the Diſſeiſee, ha- 


bo Raym. 84. 


427. Writing) no Reſtitution ought to be till ſuch Traverſe be tried, in order 


1 Sid. 9), 99, award a Venire for a Jury ; but if ſuch Jury find ſo much of the Indict- 
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(G) What ſhall be a Bar oz Stay to ſuch A- 
ward ok Reſtitution, and herein of ſuperſe- 
ding and ſetting it aſide after it is executed. 


1 Hawk. P. C. T appears by the Proviſo in the Statute 8 H. 6. and alſo by the 31 E. 
pA noe eg I liz. 11. that any one indicted upon theſe Statutes may alledge ſuch 
arbor pes Poſſeſſion to ſtay the Award of Reſtitution, in the Conſtruction whereof, 
Dal. ca. 79. faith Serjeant Hawkins, it hath been holden, that ſuch Poſſeſſion muſt 
Crom. 11. have continued without . Interruption during three whole Years next be. 


Pp | pri fore the indictment; and therefore that he, who having been in Poſſeſſion 
yer . | 


pl. 48. of Land for three Years or more, is forcibly ouſted, and then reſtored 


22 H 6.18. by Force of the Statute of 8 JI. 6. cannot juſtify a Forcible Detainer till 
Bro. Tut. he hath been in Poſſeſſion again for three Years after ſuch Reſtitution, 
Force 22, 29- and allo for the ſame Reaſon it hath been ſaid, that he, who under a de. 
% 6. feaſible Title hath been never ſo long in Poſſeſſion of Land to which an- 
other hath a Right of Entry, cannot juſtify ſuch a Detainer-at an 

Time within three Years after a Claim made by him who hath ſuch 

Right, and the ſubſequent Continuance in Poſſeſſion amounted to a new 


rr | by | | 85 
Dalt ca 9. Alſo it is ſaid, that the three Years Poſſeſſion muſt be of a lawful E. 
22 Hl. 618. b. ſtate, and therefore that a Diſſeiſor can in no Caſe Juſtify a Forcible 
Crom. 71. 


but by Haws Entry or Detainer againſt the Difleiſee having a Right of Entry, as it 
Diſſeiſor i ving by his Laches loſt his Right of Entry. 
ma ö inſti y ; a vg ; ; ; ; | : Fo | | 
pra. fp a Stranger, or even againſt the Diſſeiſee, if his Right of Entry is taken away, 1 awk. 
. g | Sta, 


1 Keb. 538. Wherever ſuch Poſſeſſion is pleaded in Bar of a Reſtitution either in 
Sale. 261. the King's Bench, or before Juſtices of the Peace, no Reſtitution ought 
1 Hauk. P. | IR 21 * "T h of U Þ]- h 2 

5 to be awarded till the Truth of the Pl-a be tried, and ſuch Flea need 
1 Fit 149. not ſhew under what Title, or of what Eſtate ſuch Poſſeſſion was, be- 
1 Keb. 538. cauſe not the Title, Lut the Poſſeſſion only is material. 


1 Vent. 265. | MD | 5 5 | | 3 : 
| If one, who has been three Years in Poſſeſſion, be afterwards ouſted, 
1 Hawk.P.C. and the ſame Day re-enter with Force, and be alſo indicted on the ſame 
133. Day; yet it ſcems, that by the plain Meaning and Reaſon of the Sta- 
tute, he can no more bar the Reſtitution of the Party forcibly entred 
upon, than if he had been indifted on another Day, tho' the Words of 
the Statute are, That there ſball be no Reſtitution, &c. if the Perſon in- 
dicted have been in quiet Poſſeſſion for three Tears next before the Day of the 
Tndiftment found, for the Import hereof ſeems to be no more than if it 
had been faid, for three Tears next before the Indict ment. EE 
All. 78, 79. The Juſtices muſt not award Reſtitution in the Defendant's Abſence, 
1 Hawk F.C. and without calling him to anſwer for himſelf; for it is implied by na- 
S768. tural Juſtice, in the Conſtruction of all Laws, that no one ought to ſuf- 
pl. 141. fer any Prejudice, without having an Opportunity to defend himſelf. 
1 Keb. 343, If rhe Defendant tender a "Traverſe of the Force, (which muſt be in 
C2000: to which, the Juſtice, before whom the Indictment is found, ought to 
284. ment to be true as will warrant a Reſtitution, it will be ſufficient, tho 
2 587, they find the other Part of it to be falſe. e 58 
588. | | 


2 | = The 


bearing unto them; but no other Juſtices or Court whatſoever have 


mand a Reſtitution, either upon the quaſhing of the Indictment, or a 1 Keb. 343 


Foꝛcible Entry and Detainer. 


The ſame Juſtices, who have awarded a Reſtitution on an Indictment Dyer 183. 
of Forcible Entry, &c. or any Two or one of them, may afterwards ? 6. 


ſuperſede ſuch Reſtitution upon an Inſufficiency in the Indictment ap- = P. 1 
rom. 165. 


* 2 4% 


* N 
„ TT I th 


of 23 Dalt. Ca. 81 
uch Power, except the Court of King's Bench; but a Certiorari from 84. 25 


thence wholly cloſes the Hands of the Juſtices. of Peace, and avoids any Cre Eliz.g1 5. 
Reſtitution which is executed after its Tee, but does not bring the Ju- Yelv. 32. 
{tices into a Contempt without Notice. e . 45 
| 3 N 5 1 Keb. 93. 
Alſo the Court of King's Bench has ſuch a diſcretionary Power over Faun my 
theſe Matters, from an equitable Conſtruction of the Statutes, that if a 51. 1441. 
Reſtitution ſhall appear to have been illegally awarded or executed, the H. P. C 140. 
{aid Court may fer it aſide, and grant a Re- reſtitution to the Defendant; C Elis. 31. 


as where the Indictment on which the Juſtices proceeded is quaſhed * Noy 119. 


r Yelv. 99. 


Inſufficiency, or where it appears that the Juſtices of Peace were irre- Cro. Fac. 149. 


gular in their Proceedings, as by refuſing to try a Traverſe of Force, 

Sc. or where the Defendant traverſes the Force and gets a Verdict in 

the King's Bench; but the Defendant cannot get ſuch Verdict if the 

Force be pardoned by a General Statute Pardon before the Trial, be- 

cauſe the Offence appearing to the Court to be diſcharged, it can no 

longer be proceeded upon, though the Defendant would wave the Benefit 

of the Pardon. r I OT | 
Neither can a Defendant in any Caſe whatſoever ex Rigore Furis de- Raym. 85. 

Verdict found for him on a Traverſe thereof, Ec. for the Power of 808. E 

Granting a Re-reſtitution is veſted in the King's Bench only by an equi- 1 

table Conſtruction of the General Words of the Statutes, and is not ex- Cre. Elis. 54 

prefly given by thoſe Statutes, and is never made uſe of by that Court, 2 Salk. 587. 

but when, upon Conſideration of the whole Circumſtances of the Caſe, Her 123. 

the Defendant ſhall appear to have ſome Right to the Tenements, the 1 K.. $71 


Poſſeſſion whereof he loſt by the Reſtitution granted to the Proſecutor. Savi 68. 


| 5 ; | | | Es pl. 141. 
The Court of B. R. hath been ſo favourable to one, who upon his Co. Elz. 41. 

Traverſe of an Indictment upon theſe Statutes being found for him 1 Hawk. P. C. 

hath appeared to have been unjuſtly put out of his Poſſeſſion, that 155: | 


they have awarded him a Re-reſtitution, notwithſtanding it hath been 


ſhewn to the Court, that ſince the Reſtitution granted upon the Indict- 


ment, a Stranger hath recovered the Poſſeſſion of the ſame Land in the 


Lord's Court. 


j Fogery, 


Fozxgeiy, 


Orgery at Common Law is an Offence in falſly and fraudy. 
lently making or altering any Matter of Record, or any other 
authentick Matter of a Publick Nature, as a Pariſh Regiſter, 

wo or any Deed or Will, and puniſhable by Fine and Impriſon- 
ment, and ſuch other Corporeal Puniſhment as the Court in Diſcretion 
ſhall think proper. SO STi ro cow Rae hang tf 

But the Miſchiefs of this kind increaſing, it was found neceflary to 
guard againſt them by more Sanguinary Laws. Hence we have ſe- 
veral Acts of Parliament declaring what Offences amount to Forgery, 
and which inflict ſeverer Puniſnments than there were at the Common 
Law. FOO oh SH HE eee 
Therefore it will be neceſſary to conſider, 


| 1 Hawk. P, C. 
182. 


(4) Jn what Cafes the making and altering of a 
Writing ſhall be faid to be ſo far falſe and kraudu⸗ 
tent, as to amount to Fo:gery, 1 

(B) Of what Nature oz Kind the TUriting muſt be to 
conſtitute the Offence Fb2gery at Common Law. 

(C) What Offences of this Kind are made Fozgery by 

_ Statute, and of the Puniſhment to be tnfticted on 
Perſons guilty of Fozgery, 


tt. f — 


(A) In what Caſes the making and altering 
of a TWriting ſhall be ſaid to be ſo far falſe 
and fraudulent as to amount to Fo2gery. 


1Hawk. P. C. THE Notion of Forgery doth not ſo much confiſt in the counter- 
183. feiting a Man's Hand and Seal, which may often be done inno— 
. in th deavouring to give an Appearance of Truth to a 
ad. 29. cently, bur in the en g to give ppearance of Trut 
11 Co. 23. mere Deceit and Falſity; and either to impoſe that upon the World as 
the ſolemn Act of another, which he is no way privy to, or at leaſt to 
make a Man's own Act appear to have been done at a Time when it was 
not done, and by Force of ſuch a Falſity to give it an Operation, which 
in 'Truth and Juſtice it ought not to have. 
; Inſt. 169. Hence it is held to be Forgery for a Man to make a (a) Feoffment of 
Pult. 46. b. certain Lands to J. S. and afterwards make a Deed of Feoffment of the 
ej mommy 5. ſame Lands to J. D. of a Date prior to that of the Feoffment to J. . for 
182. herein he falſifies the Date in order to defraud his own Feoffee by 
(a) So if by : 2 3 | 
his firſt Conveyance he had paſſed only an equitable Intereſt for good Conſideration, and had after- 
war ds by ſuch a ſubſequent antedated Conveyunce endeavoured to avoid it, Abe, 655. 
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_ Foxgery. | RF .., 


* bd 


making a ſecond Conveyance, which at the Time he had no Power 


to maké. 5 
Aiſo it is Forgery for a Man, who is ordered to draw a Will for a ſick Ney 107. 
Perſon, to inſert Legacics in it of his own Head. 9885 759. 

1e f | 700, 


3 Inſt. 170. 1 Hawk. P. C. 182. cont, Dyer 288. L. 


So if one inſerts into an Indictment the Names of thoſe againſt whom 3 Mod. 66. 


in ] ruth it was not found, this is Forgery. | — IHawk, J. C. 


OO ITO LT | | 183. 
So „here one finding another's Name at the bottom of a Letter, at 3 If. 171. 
a conideruble Diſtance from the other Writing, cauſes the Letter to be 1 Hawk. P. C 
cut off, and a general Releale to be written above the N ame, and then * 


tabęs off the Seal and fixes it under the Releaſe. 5 


alla the m.king any fraudulent Alteration of the Form of a true Moor 619. 


Degd, ny a material Part of it, is Forgery ; as the making a Leaſe of l, T. C. 


183. But in 


the Manor of Dale appear to be a Leaſe of the Manor of Sale, by; . 
changing the Letter D. into an S. or by making a Bond for five Hundred my Lord 
Pounds expreſſed in Figures ſeem to have been made for five Thouſand, Coke ſeems 
by adding a new Cypher. | | to think, 

/ 2 ˖ that a Deed 


ſo altered is more properly to be called a falſe than a forged Deed, but by Hawk. this is Forgery ; 


for « Man's Hand land Seal arc as falſly made Uſe of :o teftify his Aſſent to an Inſtrument, which | 
aticr ſuch an Alteration is no more his Deed than a Stranger's, i Hawk. P. O. 183. | 


But as the Fraud and Intention to deceive, by impoſing upon the P. 46. 


World that as the Act of another, which he never conſented to, are the REES 


chief Ingrevients which conſtitute this Offence; ſo it hath been held, 


f | : 5 8 
that he who writes a Deed in another's Name, and ſeals it in his Pre- 


| lence, and by his Command, is not guilty of Forgery ; becauſe the 


Law looks upon this as the other's own Sealing, as done by his Appro- 


bation and Command. | | 
So if a Man writes a Will for another without any Directions for Mor 765. 
him, and he for whom it is wrote becomes 20 compos before it is 


brought to him, it is not Forgery ; for it is not the bare Writing an 
Inſtrument in another's Name without his Privity, but the Giving it a 
falſe Appearance of having been executed by him, which makes a Man 


guilty of Porgery. 


Alio he can't be puniſhed as guilty of Forgery, who raſeth out the Mor 619. 
Word Libris out of a Bond made to himſelf, and putteth in Marcis, be- Ney 99. 


cauſe here is no Appearance of a fraudulent Deſign to cheat another, Salk. 374. 


and the Alteration is prejudicial to none but to him who makes it, whoſe 
Security for his Money is wholly avoided by it; yet it ſeems to be 
Forgery, if by the Circumſtances of the Caſe it ſhould any way appear 
to have been done with an Eye of gaining an Advantage to the Party 
himſelf, or of prejudicing a third Perſon ; alſo it is holden, that ſuch an 
Alteration, even without theſe Circumſtances, is a Mifdemeanor, tho' it 
be not Forgery. e e 
It ſeems, that by a bare Nonfeaſance a Man can't be ſaid to be guilty Moor 762. 
of Forgery; as if a Man in drawing a Wil! omits a Legacy which he is NY 101. 
directed to infert ; yet it hath been holden, that if the Omiſſion of a 
Bequeſt to one cauſe a material Alteration in the Limitation of a Bequeſt 
to another, as where the Omiſſion of a Deviſe of an Eſtate for Life to 
one Man cauſeth a Deviſe of the ſame Lands to another to paſs a preſent 
Eſtate, which otherwiſe would have paſſed a Remainder only, he who 
makes ſuch an Omiſſion is guilty of Forgery. | 
But it ſeems to be no way material, whether a forged Inſtrument be Hauk. P. C. 

made in ſuch a Manner, that if it were in Truth ſuch as it is counter- 184 
teited for, it would be of Validity or not; and upon this Ground it hath 
been adjudged, that the Forgery of a Protection in the Name of A. B. 1 Sid. 142. 
as being a Member of Parliament, who in Truth, at the Time, was not 
Member, is as much a Crime as if he were ü 
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Minch 40, 


3 231. are wholly diſregarded by the Common Law, as not deſerving a pub- 


568 — oꝛgery. 


(B) Ok what Nature o: Kind the Uriting 
mutt be to conſtitute the Offence Fozgery at 
Common Law. 7 


1 Rol. Abr. TFT is clearly agreed, that at Common Law the Counterfeiting a Matter 
644.76: 1 of Record is Forgery; for ſince the Law gives the higheſt Credit to 
Cro. Eliz. 178. all Records, it can't but be of the utmoſt ill Conſequence to the Publick 
3 Mod. 66. to have them either forged or falſified. bi 


Alſo it is agreed to be Forgery to counterfeit any other authentick 


(a) - ag Matter of a publick Nature, as (a) a Privy Seal, or (5) a Licence 
Abr. » . 


"9 


from the Barons of the Exchequer to compound a Debt, or (c) a Certi- 
Cre. Car. 326. ficate of Holy Orders, or (d) a Protection from a Parliament Man. 
1 Fon. 325. e . e 

(b) 1 Kol Abr. 65. pl. 5. 2 Bulſ. 137. (c) 1 Lev. 138. (4d) 1 Sid. 142. 


4 ' 


It is alſo unqueſtionable, that a Man may be in like Manner guilty 


(e) 1 Rel of Forgery at Common Law by forging (e) a Deed; and therefore it 


_ 66. pl. ſeems, that one may be equally guilty by forging (F) a Will, which can't 


Raym. 81. be thought to be of leſs Conſequence than a Deed. 


Owen 47. | . 8 . i 5 5 
1 Sid. 278. 3 Leon. 170. (f) Moor 760. Ney 101. Dyer 502. and 1 Hawk, P. C. 184. where it is ſaid, 


rhat he can't find this Point any where directly holden. 


0 1 Hol. There ſeem to be ſome ſtrong Opinions in the ( 80 Books, that the 
Rep. 43. Counterfeiting any Writings of an inferior Nature to thoſe abovemen- 


1 Sid. 16, 


155, 451. tioned, is not Forgery at the Common Law; alſo it hath been (5) 
1 Rol. Abr. holden, that the Forging another's Hand, and thereby receiving Rent 
66. pl. 8, 9. due to him from his 'Tenants, is not puniſhable at all; but by (i) Hawk. 
it can't ſurely be proved by any good Authorities, that ſuch baſe Crimes 


1 Leon. 101. lick Proſecution ; for the Opinion, that they are puniſhable by no Law, 
Cro. Eliz. ſeems by no Means to be maintainable, ſince many of them are moſt 
7 certainly puniſhable by Force of 33 H. 8. cap. 1. neither can it be a con- 
(5) Cro. Eik, vincing Argument, that they are not puniſhable at Common Law, (0 


166. becauſe they are of a private Nature, as much as other Writing concern- 


Telv. 146. ing ſuch Matters; yet no one will ſay, that the making a falſe Deed 
5 concerning a private Matter, is not puniſhable at Common Law; but 
P. C. 184. perhaps, ſays he, it may be reaſonable to make this Diſtinction between 
(&) Telv. 146. the Counterfeiting of ſuch Writings, the Forgery whereof, as in the 
above Caſes, is properly puniſhable as Forgery, and the Counterfeiting 
of other Writings of an inferior Nature; that the former is in it ſelf 
Criminal, whether any third Perſon be actually injured thereby or not; 
but that the latter is no Crime unleſs ſome one receive a Prejudice 
| from it. 5 | NT Oy : 
The King But theſe Opinions came fully to be conſidered in a late noted Caſe, 
_ where it was held, that the Counterfeiting a Releaſe or Acquittance 
Gov 1; for a Sum of Money, tho' without Seal, was Forgery ; and that it would 
be the moſt injurious Notion, and even a Reflection on the Common 
Law, to ſuppoſe it ſo defective as not to provide a Remedy againſt 

Offences of this Nature. No le i 


„„ co) cubat 
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Fozgery, _ 
(C) What Offences of this Kind are made 
Fozgery by Statute, and of the Puniſhment 
to be inflicted on Perſons guilty of Foꝛgery. 
HY the 5 FEliz, cap. 14. it is enacted, © That if any e or Per- 


“ ſons, upon his or their own Head and Imagination, or by falſe 
« Conſpiracy and Fraud with others, ſhall wittingly, ſubtilly and falſely 


« forge or make, or ſubtilly cauſe, or wittingly aſſent to. be forged or 


« made any falſe Deed, Charter or Writing ſealed, Court-Roll, or the 
« Will of any Perſon or Perſons in Writing, to the Intent that the 
_« Eſtate of Freehold or Inheritance of any Perſon or Perſqns, of, in or 
« to any Lands, Tenements or Hereditaments, Freehold or Copyhold, 
« or the Right, Title or Intereſt of any Perſon or Perlen, of in or 
« to the ſame, or any of them, ſhall or may be moleſted, troubled, de- 
6 feated, recovered or charged, or ſhall pronounce, publiſh or ſhew 
« forth in Evidence, any ſuch falſe and forged Deed, Charter, Writing, 
« Court-Roll or Will as true, knowing the ſame to be falfe and 
CC 


« an Attorney, Lawyer or Counſellor, he ſhall for his Client plead, 


© the Forging whereof he was, not Party or Privy,). and ſhall be thereof 
„ convicted either upon Action, or Actions f. *orgery of falſe Deeds, 
cc to be founded upon the ſaid Statute; at the Suit of the Party grieved 
« or otherwiſe, according to the Order and due Courſe of the Laws of 
ce this Realm, Cc. he ſhall pay unto the Party grieved his double Coſts 


c and Damages, to be found and aſſeſſed in that Court where ſuch 
cc 


cc 
cc 


cut off, alſo his Noſtrils ſlit and cut and {raged with a hot Iron, Oc. 


« and ſhall forfeit to the King the whole Ifſues and Profits of his Lands | 


« and Tenements, and ſuffer perpetual Impriſonment. 
And Par. 3. it is enacted, “ That if any Perſon or Perſons, upon his 
or. their own Head or Imagination, or by. falſe Conſpiration or Fraud 
ce had with any other, ſhall wittingly, ſubtilly and falſly forge or make, 


wh 


* 


« Perſon or Perſons ſhall or may have, or claim any Eſt 
„for Term of Years, of, in, or to any Manors, Lands, ee or 
Hereditaments not being Copyhold, or any Annuity in Fee-ſimple, 
Fee-tail, or for Term of Life, Lives or Years ; or ſhall, as is afore- 
ſaid, forge, make or cauſe, or aſſent to be made or forged any Obli- 
gation, or Bill Obligatory, or any Acquittance, Releaſe or other Diſ- 
charge of any Debt, Account, Action, Suit, Demand, or other Thing 


is before excepted, any ſuch falſe or forged Charter, Deed, Writing 
Obligation, Bill Obligatory, Acquittance, Releaſe or Diſcharge as 
true, knowing the ſame to be falſe and forged, and ſhall be thereof 
convicted by any of the Ways and Means aforeſaid, he ſhall pay unto 
the Party grieved his double. Colts and Damages, to be found and 
aſſeſſed in ſuch Court where the ſaid Conviction ſhall be had, and 
ſhall be alſo ſer upon the Pillory in ſome open Market-Town, or other 
open Place, and there have one of his Ears cut off, and alſo ſhall 
ſuffer Impriſonment for one Year, Ec. 


And Par. ) & 8, it is further enafted, « That if any Perſon or Per- 
é ſons being convicted or condemned of any of the Offences aforeſaid. 
* by any the Ways and Means limited, ſhall after any ſuch his or their 
Vol. II. 7 F of- 


forged, as is aforeſaid, to the Intent above remembered, (except being 


« ſhew forth, or give in Evidence ſuch falſe and forged Deed, &c. to 


Conviction ſhall be; and, alſo ſhall be ſet upon the Pillory in ſone 
« open Market-Town, or other open Place, and there have both his Ears 


or wittingly, ſubtilly and falſly cauſe or aſſent to be made and 
« forged, any falſe Charter, Deed or Writing, to the Intent that my 
te or Intereſt 


Perſonal, or - ſhall pronounce, publiſh or give in Evidence, except as 
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F 02gery. _ = 


«© Conviction or Condemnation, efrſoons commit or perpetrate any of 
cc the ſaid Offences in Form aforeſaid, that then every ſuch ſecond Of. 
ce fence ſhall be adjudged Felony without Benefit of the Clergy, ſaving 
cc to all Perfons other than the ſaid Offenders, and. ſuch as claim to 
cc their Uſes, all Rights, Ec. which they ſhall have to any the Heredita- 
ce ments of any ſuch Perſon, ſo as is aforeſaid convicted or attainted at 


„ any Time before, £c. ſaving alſo the Dower of ſuch Offender's Wife, 


cc and the Right of his Heir. . 5 
Aud Par. 10. it is further enacted, “ That all Juſtices of Oyer and 
« ꝙerminor, and Juſtices of Aſſiſe, ſhall have Power to inquire of, hear 
« and determine the Offences aforeſaid. V 
But it is provided Par. 9, 12, & 16. © That this Act, or any Thing 
therein contained, ſhall not extend to any Ordinary or his Com- 
miſſary, Oc, for putting their Seal of Office to any Will to be exhi- 
bited unto them, not knowing the ſame to be falſe or forged, or for 
ce writing of the ſaid Will, or 5 of the ſame; nor to any 
& Proctor, Ec. of any Eccleſiaſtical Court, for the writing, ſetting forth 
or pleading of any Proxy, made according to the Eccleſiaſtical Law, 


(45 


nor to any Archdeacon or Official for putting their authentick Seal to 
the ſaid Proxy or Proxies; nor to any Eccleſiaſtical Judge for ad- 
mitting the ſame ; nor to any Perſon who ſhall plead or ſhew forth 


or under the Seal of any other authentick Court of this Realm ; nor 
to any Perſon who ſhall cauſe any Seal of any Court to be ſet to an 
ſuch Deed, Charter or Writing enrolled, not knowing the ſame to be 


aQ 
* 


“e falſe or forged. 


Dyer 322. fl. 


26. 
3 Leon. 108. 


| 1 Hawk. P. C. 
186. 


3 Ia. 10. 


Noy 42. 
1 Hawk. P. C. 


186. 


In the Conſtruction of this Statute the following Points have been 


holden. 5 Med os e od Mei ende, 

1. That a falſe Cuſtomaty of a Copyhold Manor made in Parghment, 
under the Seals of ſeveral [Tenants of the Manor, and containing in it 
divers falſe Cuſtoms, apparently tending to the Diſheriſon of the Lord, 


and falſly pretending to be its Title, to be ſet fortl by the, Conſent of = 


all the Tenants and Allowance of the Lord, is within the firſt Branch 
of the Forgery mentioned in the Statute, as being a ſealed Writing 
made to the Intent to moleſt the Inheritance of the Lor. 

2. That the Forgery of a Leaſe for Years, or of a Grant of a Rent- 
Charge for Years, in the Name of one who is ſeiſed of a Freehold or 
Inheritance, is alſo within the ſaid firſt Branch of the Statute, becauſe 


the ſaid Branch is penned in general Words extending to any Moleſta- 


. 


Dyer 302. pl. 


45: 
1 Hawk, P. C. 
186. 


3 Leon. 170. 


3 Leon, 170. 


tion whatſoever of ſuch Eſtate, without mentioning any Eſtate or In- 
tereſt, in the Claim whereof ſuch Moleſtation ſhall conſiſt; and from this 
Ground it follows, that theſe Words in the ſecond Branch of Forgery 
mentioned in the Statute, 0 the Intent that any Per ſon ſhall claim any 
Estate or Intereſs for Term of Tears, &c. are meant only of ſuch Forgeries 
which relate to ſuch an Eſtate or Intereſt in Ef? before. | 

3. That the Forgery of a Will in Writing of one poſſeſſed of ſuch 
an Eſtate, mentioning a Bequeſt thereof, is within the ſaid ſecond 
Branch of the Statute as being a falſe Writing, made to the Intent that 
ſome Perſon may claim an Eſtate for Years, notwithſtanding the ſaid 
Branch makes no expreſs Mention of a Will, as the firſt doth. 


4. That the Forgery of a Leaſe of Lands in Ireland is not within 
cither of the Branches of the Statute. 


N That the Forgery of a Deed, containing a Gift of meer Perſonal 


186. 


Chattels, is alſo no way within the Statute, the words whereof to this 
Purpoſe are, if any Perſon ſhall forge any Obligation, or Bill Obligatory, 
or any Acquittance, Releaſe, vr other Diſcharge of any Debt, Account, As- 
tion, Suit, Demand, ar otber Thing Perſonal. 

I 


for the Appearance of any Perſon being cited to appear in ſuch Court; 


any Deed or Writing exemplified under the Great Seal of England, 


6, That 


. .. ̃—Uæ.ß ad” cole 


8 


5 


— 


— 


6. That the Forgery of a Statute Merchant, or of a Recognizance 15 Hl. 7. 5. a 
in the Nature of a Statute Staple, by acknowledging them in the Name 2 Kol. Abr. 
of another, are within the Statute as being Obligations, becauſe they 77, 
muſt have the Seal of the Party, by the expreſs Words of the Starute, | gap _ 
which appoint in what Manner ſuch Statute or Recognizance ſhall be 3 I». 171. 
taken; but that the Forgery of the Statute Staple is no way within the 

Statute, becauſe it needeth not the Seal of the Party, but only the Seal 

of the Staple provided for it. 


” * . 


J. That he; who is truly informed by another that a Deed is forged, 3 Ip. 171. 


Se. 


8. That the double Damages to be awarded to the party grieved 3 Inf. 172. 
by a, forged Releaſe of an Obligation, Cc. ſhall be governed by the Hawk P. C. 


. Io., That notwithſtanding it be neceſſary in every Proſecution upon 3 Keb, 556, 


. 


1 „ {Is 


a Writing indented, without adding that it was ſealed, is inſufficient ;) , x. _ 
yet there was no Neceſſity that the Tranſlation of the Words of the 2 Lev. 221. 
Statute ſhould be in proper Claſſical Latin, ſo that it were intelligible ; 1 U. 23, 24. 
and upon this Ground it hath been adjudged that an Indictment ſetting | Were * 
forth, that the Defendant ſuper caput ſuum proprium did forge, Oc. 5 hs 
meaning thereby to expreſs. that he did it of his own Head, is ſufficient. 
11. That upon an Indictment of Treſpaſs, Forgery and Publication 2 Lev. 111, 
of a Deed, a Verdict finding the Defendant guilty de tranſgreſſione 221. | 
& Forgeria Prædictis, prout ſuperius in Indidamento ſupponitur, is ſufficient, 3 X*% 353: 
becauſe theſe Words de tranſgreſſione Predict. include the Whole; alſo "as wo 
perhaps ſuch a Verdict may be ſufficient for another Reaſon, becauſe 
the Offence is equally within the Statute, and the Puniſhment the 
very ſame, whether whe Party be guilty both of the Forgery and 
Publication, or of one of them only. | Sz "= 
12. That if che Conveyance be defective, ſo as not to paſs the 1 Keb. of, 
Thing intended to be conveyed, yet it is within the Act; as where to 742, 803, 
an . Indictment of Forgery the Error aſſigned was of a Deed inrolled, _ _ 
- 1 ing ver. 
and the Acknowledgment laid eleven Months after the Inrolment; and Ng and 
it being objected, that it being of a Bargain and Sale it can have no Paſch. 4 Gees 
Force, nor be any way binding to the Party without the Acknow- 2. S. P. de- 
ledgment; but the Court held, that admitting the Acknowledgment 3 
eſſential, ſo that the Inrolment was not good, unleſs that appeared, King and 
(which they ſeemed to deny) yet that it was within the Statute; and Croke; & vide 
that tho' there be a Flaw in the Conveyance forged, which Counſel Hob. 27z- 
Learned. may eſpy and avoid, yet the Party may be impeached, mo- 
leſted and troubled by ſuch-a Deed, which makes it within the Statute. 
By the 2 Geo. 2. cap. 25. reciting, that the Laws already in Force were 
not effectual for preventing the abominable Crimes of Forgery, it is 
enacted, © That if any Perſon, from and after the 2gth Day of June 
* in the Year of our Lord 1729, ſhall falſly make, forge or counterfeit, _ 
c or cauſe, or procure to be falſly made, forged or counterfeited, or 
* willingly act or aſſiſt in the falſe making, forging or counterfeiting any 
* Deed, Will, Teſtament, Bond, Writing Obligatory, Bill of Exchange, 
nat — | 5 promiſſory 


hath. been refolved, that an Indictment, ſetting, forth the Forgery of 3 oſs 369. 


... 


&« promiſſory Note for Payment of Money, Indorſement or Aſſignment 


« feited, then every ſuch Perſon a | thereof lawfully * convicted, ac- 


all be deemed guilty of Felon 
« without Benefit of Clergy. | % Rr” 4s ony, 


of Exchange, it is enacted, . That if any Perſon from and after the 24th 
* of June 1734. ſhall falſly make, alter, forge or cou terfeit, or cauſe 
cc or procure to be falſly made, altered, forged or coutiterfejted, or wil 
© lingly act or aſſiſt in the falſe Making, Altering, Forging'or Counter. 
““ feiting any Acceptance of any Bill of . or the Number or 
ce Principal Sum of any accountable Receipt for any No e, Bill, or 
cc other Security for Payment of Money or Delivery! of. 38ds; wich 
Intention to defraud any Perſon whatſoever,” or ſhall utter or'publiſh 
cc as true, any falſe, altered, forged or counterfeited Acceptance of any 
« Bill of Exchange, or accountable Receipt for any Note, Bill, or 
ce other Security for Payment of Money or Delivery of Goods, with 
ec Intention to defraud any Perſon, knowing the ſame to be falſe, alter. 
* ed, forged or counterfeited; then every ſuch Perſon being thereof 
4 lawfully convicted, according to the due Courſe of Law, ſhall by 
c, deemed guilty: of Felony, and ſhall ſuffer Death as a Felon, withou 
Benefit of Clergy.” VV e e 
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(a) What it is at common Law, and how puniſhed, | 
(B) What it is by Statute, and how reſtrained and 


N — 
— 


(Y What it is at Common Law, and how | 
5 CFF 


3 Inft. 195. LL unlawful Endeavours to inhance the Price of any Commo- 
45 Aff. 38. dity, which is ſo prejudicial to Trade and Commerce, and in- 
keyg Jurious to the Publick in general, comes under the Notion of 


Foreſtalling, which includes Ingroſſing, Regrating, and all o- 


1 e 


ther Offences of the like Nature; and puniſhable by Fine and Impriſon- 
BY By ment 


nd 


. i CE EEE 


— MN 


2 
— 


Foreftaliing. 573 


—_—— 


ment anſwerable to the Heinouſneſs of the Offence upon an Indictment 
at Common Law. 5 
Offences of this Kind are thoſe of ſpreading falſe Rumours, buying Crom. $0. 


Things in a Market before the accuſtomed Hour, or Buying and Selling 1 Hawk. P.C 


again the ſame 1 hing in the ſame Market, and other ſuch like Devices. 34 

Alſo if a Perſon (a) within the Realm buys any Merchandize in , 
Groſs, and ſells the ſame again in Groſs, it is an Offence of this Nature, 3 ſe m”_ 
for hereby the Price is inhanſed, becauſe paſſing through ſeveral Hands, 128 0 
each will endeavour to make his Profit of it. | (a) hut any 


Merchant, 


whether he be a Subject or a Foreigner, bringing Vittuals, or any other Merchandize, into tlie 


Realm, may. ſell the lame in Groſs. 3 Inſt. 196. Hale's P. C. 152. 
WW - 


So the bare Ingroſſing of a whole Commodity with an Intent to ſell Oro. Car. 231, 


jt at an unreaſonable Price, is an Offence indictable at the Common er. . G. 


Law ; for if ſuch Practices were allowed, a rich Man might ingroſs into“ 
his Hands a whole Commodity, and then ſell it at what Price he ſhould 
think fit. | | 5 1 | | = 
Alſo even the Buying of Corn in the Sheaf is an Offence at Common; 1»p. 197. 


Law, becauſe it tends to inhanſe, which ſhews how jealous the Law is Hale J. C. 


of all Practices of this Kind. 


143. 


676 


——— — —ꝛ 


(8) What it is by Statute, and how reſtrain⸗ 
ed and puniſhed. 


THE Statutes relating hereunto are the 23 E. 3. cap. 6. 6 Rich. 2. 
„1 cap. 10. 11 Rich. E. cap. J. t H. 4 cg. 17 14 Hl. 6. cap. 6. 
es H. 8. cap. 2. 2 & 3 E. 6. cap 15. 3 4 E. 6. cap. 21. 5 & 6 H. 6. 
cap. 14. 5 Eliz. cab. and 12. 13 Eliz. cap. 25. 21 Fac. I. cap. 22. and 
1 N. & M ſeſſ. 1. cap. 1a. Wy 

But the Principal Statutes are: 1i/f, The 5@ 6 E. 6. cap. 14. by 
which it is enacted, © That whoſoever ſnall buy, or cauſe to be bought, | 
«© any Merchandize, Victual, or any other Thing whatſoever (Y) com- (% On this 
«ing by Land or by Water toward any Market or Fair to be fold in Clanſe it 
the ſame, or coming toward any City, Port, Haven, Creek or Road 3 
@ of this Realm, or Hales, from any Parts beyond the Sea to be ſold, or ht an 3 
« make any Bargain, Contract or Promiie, for the having or Buying the dimen, 
« ſame, or any Part thereof ſo coming, as aſoreſaid, before the fame charging che 
“e ſhall be in the Market, Fair, City, or Port, Ec. ready to be ſold, or On ro 
* ſhall make any Motion by Word, Letter, Meſſage, or otherwiſc, to ing J. S. at 
“any Perſon or Perſons, for the Inhanſing of the Price or dearer Selling tuch a Place 
of any Thing above-mentioned, or elſe diſſwade, move or ſtir any near B. and 
« one coming to the Market, or Fair, to abſtain or forbear to bring or dene buht 


| : | | n do bim ger 
“ convey any of the Things above rehearſed, to any Market, Fair, City tain Goods, 
* or Port, Sc. to be ſold, ſhall be deemed a Foreſtaller.“ v hien he vas 


| | a hout to ſoll 
in the Market of B. is inſufficient, without alledging expreſly, that the Goods were coming to the 
Market to be ſold. 1 Rol. Rep. 42 1. 


And by the ſaid Statute, par. 2. it is evacted, © That whoſoever ſhall 
„by any Means regrate, obtain, or get in his Hands or Poſſeſſion, in 
any Fair or Market, any (c) Corn, Wine, Fiſh, Butter, Cheeſe, Can- (e) That the 
Vol. II. | 708 „ dles, Buying of 
| a n — 5 | D .Caorn,.with_ 
an Intent to make Starch of it, and then to ſell it, is not within the Statute, hecauſe it is not bought 
to be fold again in the ſame Nature in which it was bought, but to be firſt altered by a 8 or 
| | cience, 


574. . | Fozeſtalling. 


__ 
a 


* 
— — — — 
— 


Science, and © dles, Tallow, 
then ſold a- ce 


Sheep, Lambs, Calves, Swine, Pigs, Geeſe, Capons, 
| | Hens, Chickens, Pigeons, Conies, or other dead (a) Victual whatio- 
2 Bridg. cc ever, that ſhall be brought to any Fair or Market to be ſold, and do 
Dk P. C. © ſell the ſame again in any Fair or Market holden in the {ame Flace, 


2 c or within four Miles thereof, ſhall be taken for a Regrator.“ 
— Nor for | 

the ſame Reaſon does the Buying of Corn in order to make Meal of it ſeem to be within the Statute. 
Moor 595. pl. Sto. Cro. Car. 231. cont. Owen 135. nor the Buying of Barley with an Intent to make 
Malt of it. Cro. Car. 231. 3 Inſt. 196. cont. Owen 135. But this Jait is excepted by an expreſs Proviſo, 
Far. J. in the Statute. — Bur the Buying of Corn and Turning it into Malt in another's Houſe, being 
ſo large a Quantity that it could not be malted in the Buyer's own Houſe, is not within the Benefit of 
this Exception. Owen 135. (b) It hath been held, That buying Salt is a Victual within this Statute, 
as being neceſſary for the Food and Health of Man, and ſeaſoning and making Wholeſome other Vie— 
ruals. 3 Inſt. 195. Hak:'s P. C. 152, Cro. Car. 231. — But neither Apples, Cherries, nor. other ſuch 
like Fruits, are within the Intent of the Statute. 3 Inf. 195. Hale's P. C. 152. Cro. Car. 231. Owen 


135. Cro, Fac. 214. — Nor Hops. Cro. Car. 231. — Nor Malt. 3 Inſt. 196. Hale's P. C. 152. cont. Owen 
135. 1 Rol. Rep. 12. | | 


And it is further enacted by the ſaid Statute, par. 3. * That whoſo- 


(e) That an © ever ſhall (c) engroſs or get into his Hands, by Buying, Contracting, 
Indictment, © 


or Promiſe, taking other than by (4) Demiſe, Grant, or Leaſe of 


oe. the. Land, or Tithe of any Corn growing in the Fields, or any other Corn 
| DE ana & or Grain, Butter, Cheeſe, Fiſh, or other dead Victuals whatſoever, 


with having“ within the Realm of Euglaud, to the Intent to ſell the ſame again, 


bought ſo © ſhall be reputed an unlawful Ingroſſer.“ 


much Corn, 


Ec is inſufficient, for the Words are, Shall expreſs or get into his Hands by Buying, &c. and therefore 
mult be preciſely purſued, 2 Leon. 39. (d) That there is no Neceſſity in an Information or Indict- 
ment to ſay, that rhe Defendant did not come by it by a Demiſe of Land, &c. bur that the Defen- 
dant, if he have any ſuch Matter to alledge in his Defence, may give it in Evidence. 1 For. 157. 


And it is farther enacted by the ſaid Statute, par. 4, 5, and 6. “ That 
« whoever ſhall offend in any of the Things before recited, and be there- 
of duly convicted, ſhall for the firſt Offence ſuffer Impriſonment for 

two Months, and forfeit the Value of the Goods ſo by him bought or 
had; and for the ſecond Offence ſhall ſuffer Impriſonment for one Half 
% And Year, and forfeit the (e) double Value of the Goods, Cc. and for the 
therefore no third Offence ſhall be ſet on the Pillory, and forfeit all his Goods, and 


Information * be committed to Priſon during the King's Pleaſure.” 

or In gro — | | | | 

ſing Corn, &c. contrary to the Statute is good, which doth not expreſly ſhew the Quantity of the 
Thing ipgroſſed; and on this Foundation it was adjudged, that an Information for ingroſſing Corn, 
the Quantity whereof was expreſſed by the Word Cumulus, was inſufficient. 2 Bulg.317. Cro. Car. 381. 
— Bur it is ſaid, that an Indid ment for Ingroſiiag magnam Quantitatem frumenti is ſufficient. 6 Mod. 3. 


cc 


1 = F oxfeiture: 


Pozteiture. 


Orfeiture is a Word often made uſe of in the Law, and in Civil ce. Lit. 59 1. 
| Cafes is uſually applied to Alienations and Diſpoſitiovs made by 
A * thoſe who have but a particular Eſtate or Intereſt in Lands or 


; AS. Tenements, to the Prejudice of thoſe in Remainder or Rever- 
F ſion; alſo the Omiſſion or Neglect of a Duty, which the Party binds 

himſelf to perform, or to the Performance of which he is injoined by the 
2 Law, is upon the Breach or Neglect thereof called a Forteiture, that is, 5 
the Advantages accruing from the Performance of the Thing are by his 
N  Omiſſion defeated and determined. Dy: | | : | * 
'R In this Senſe of the Word the Principal Matters relating to Forfeiture | 
7 are conſidered under the Titles Eſtate for Life, Copybeld, Conditions, Ol l 
© ligations, and Title Offices; and therefore in this Place we ſhall conſider ir | 


only as it relates to Crimes and Offences, for which the Party is puniſhed | +l 
in his Eſtate and Poſterity. . | 


(A) Foz what Crimes an Offender ſhall fozfeit his 
Lands at Common Law. 7 
(B) Foz what Crimes his Goods and Chattels. 
(C) Foz what Crimes by Statute, 
(D) To what Time the Fozfeiture ſhall have relation. 


(E) What is to be done with the Offender's Goods be- 
_ foze Conviction. | 


(F) Where the Mike Gall loſe her Dower. 
(G) How far the Blood of the Offender is corrupted. 


P, 581. | — 6 — | — X — 


(A) Fo2 what Crimes an Offender ſhall foxfeit 
his Lands at Common Law. 


T) Y the Common Law, all Lands of Inheritance whereof the Offender e. 1. 5, 
is ſeiſed in his own Right, and alſo all Rights of Entry to Lands in 3 Ip. 19. 
the Hands of a Wrong-doer, are forfeited to the King on an Attainder 
of High Treaſon, altho* the Lands are holden of another; for there is 
an Exception in the Oath of Fealty, which faves the Tenant's Allegiance 
to the King ; ſo that if he forfeits his Allegiance, even the Lands held of 
another Lord are forfeited to the King, for the Lord himſelf cannot give 
out Lands but upon that Condition. — 
Alſo upon an Attainder of Petit Treaſon or Felony, all Lands of In- 3 Vi. 19: 
heritance whereof the Offender is ſeiſed in his own Right, as allo all 
Rights of Entry to Lands in the Hands of a Wrong-doer, are forteited ro 
the Lord of whom they are immediately holden ; for this by the Feudal _ 
La was deemed a Breach of the Tenant's Oath of Fealty in the higheſt 
Manner, his Body with which he had ingaged to ſerve the Lord being, 
| forfeited 


Urt. 


_ Foxfeiture. 


forfeited to the King, and thereby his Blood corrupted, ſo that no Per- 
ſon could repreſent him; and conſequently dying without Heir the 
Lord is in by Eſcheat. | 
Stamſ. P. C. But the Lord can't enter into the Lands holden of him upon en 
191. Eicheat for Petit Treaſon or Felony without a Special Grant, till it ap- 
161 88 P. O. pear by due Froceſs, that the King hath had his Prerogative of the Year, 
Day and Waſte. SF 1 
2 Inſt. 36, 3. And as to this, ſince the Starute of Prærogativa Regis, it ſeems to 
4 Co. 124, © have been generally holden, that the King has a Right, not only to 
BY Frog Waſte the Lands of Inheritance, which a Perſon attainted of Felony held 
| immediately of any other Lord, but alſo to hold them over for a Year 
and Day; and by ſome he had always this Right, but according to 
others he had anciently a Right only to the Waſte, and the Year and 
| Day was given-him- in lieu of it. C 
Co. Lit. 2. As to Lands whereof a Perſon attainted of High Treaſon (a) dies 


3 ſeiſed of an Eſtate in Fee, they are actually veſted in the King without 


(a) But by any Office, becauſe they can't deſcend, the Blood being corrupted, and 


the Common the Freehold ſhall not be in Abeyance. 
Law ſuch | ; | 


Lands were not veſted in the aQual Pofl:ihon of the King during the Life of the Offender. 3 Cv. 10. 
| Stamf. P. C. 191. Bro. Coron, 208, 210. 1 Leon. 21. Co. Lit. 2. | | ee, 


5 Int. 19,21. It is ſaid, that the Inheritance of Things not lying in Tenure, as of 


2 Hawk. P. C. Rents-Charge, Rents-Seck, Commons, &. are forfeited to the King by 
* an Artainder of High Treaſon; and that the Profits of them are alſo for- 
feited to him by an Attainder of Felony during the Life of the Of- 


fender, and that the Inheritance ſhall be extinguiſhed by his Death; for * 


it can't eſcheat, becauſe it lies not in Tenure; neither can it deſcend, 

| | becauſe the Blood is corrupted, 5 1 4 1 
0% 30%. 2, 3. It ſeems agreed, that no (5) Right of Action to Lands of Inheritance 
a ip 19. could ever be forfeited; neither could (c) a Right of Entry into Lands 
ES 2, 3. whereof there was a Tenant by Title, nor an (4) Ute, (except where 
(4% 3 Inf.19. Land had been (e) fraudulently conveyed with an Intent to avoid a 
5 K, Porfeiture;) nor a (7) Condition forfeited before 33 H. 8. neither could 
(55 Land in (g) Tail be forfeited after the making of Meſim. 2. any longer 
(2) 3 Uaft. 19. than for the Life of the Tenant in Tail, till 26 H. 8. ” 21 
Stamf. P. C. | | 
5 554. Dyer 289. pl. 55. Co. Lit. 130, 372, 391. 


3 Inſt. 19. The Profits of Lands, whereof one attainted of Felony is ſeiſed of an 
Eſtate of Inheritance in his Wife's Right, or of an Eſtate for Life 


Fitz. Aſſiſe 
rr 23. Only in his own Right, are forfeited to the King, and nothing ſhall go 
4 A. pl. 4. to the Lord. 


1 Bulſ. 13, All Cuſtomary Eſtates of Inheritance are forfeited by an Attainder of 


2 Browrl, Treaſon or Felony, unleſs there be ſome particular Cuſtom to the con- 


2 p trary, as in Gavelkind, becauſe the Perſon is civiliter mortuns by the At- 


Godb. 26). Fainder, and therefore js difabled to have or hold any Eſtate, or to have 


2 Fon. 151, any Property. in any Thing; and therefore if a Perſon be ſeiſed in Fee 


189, of a Copybold, and be attainted of Treaſon or Felony, the Copyhold is 
En Wh in the Lord without of; Preſentment of the Homage, becauſe it is a- 
: 5 gainſt the Nature of a Court. Baron to inquire of Criminal Matters or 


5 Co 115, Offences againſt the King; and ſuch Homage is at the Will of the Lord, 


Co. Co. and often influenced by him; but if a Copyholder be convicted of Fe- 


Sr” lony, and preſented by the Homage, by Special Cuſtom the Eſtate may 
2 5 be forfeited to the Lord ; bur this is only by the Special Cuſtom, ſince 


the Copyholder is not diſabled by the Conviction to hold the Eftate, as 
he is if he were attainted ; and therefore ſince it is by the Cuſtom only 
that ſuch Forfeiture accrues, it muſt be in the Manner which the Cuftom 
has ſettled it, which is by Preſentment of the Homage; but if a Copy- 
hold is granted for Life, and by another Copy the Reverſion is granted 
2 to 


ay 


Conſideration without Fraud, which is to be left to a Ju 


there is a ſedate and deliberate Revenge. 5 Co. 110. | 
neither Lands nor Goods, becauſe the Proceedings againſt him were only pro ſalute anime. Dott and 


ö Feoꝛfeiture. 7 
to another, Habend. after the Death of the firſt Copyholder, or Surren- 
der, Forfeiture or other Determination of the firſt Eſtate ; the firſt 
Copy holder commits Murder, and is thereof attainted, the King Pardons 
the Murder and the Attainder and all Forfeitures thereby ; in this 
Caſe, he in the Reverſion is intitled to the Eſtate; for the King can't 
have it for the Buſineſs of the Tenure, ſince he can't be Tenant at 
Will to any Perſon; and the Lord can't have it, becauſe he can't be 
Tenant to himſelf; therefore the particular Eſtate of Tenant for Life 


being extinguiſhed, the Reverſion immediately commences. 


I 
— 


(B) Of the Fozfeiture ok Goods and Chattels. 


' A LL Things whatſoever, which come under the Notion of a Per- Staundf. 


| ſonal Eſtate, and which a Man is intitled to in his (a) own Right, Preree- 45,46. 


whether they be in Action or Poſſeſſion, are forfeitable in the following 2 cl. 


(a) Bur not 
thoſe which 
he hath as 


habe: 5 * . Executor or 
Adminiftrator to another. Cro. Car. 566 — Alſo a Term limited to Executors, and not veſted in the 


Party himſelf is not forfeitable. 2 Leon. 5, 6. 1 And. 19. Moor 100. Dyer 309, 310. (b) That the Lord 
of a Manor, or other private Perſon, may have bona Felonum & Fugitivorum, but they mult be claim- 


ed by way of Grant and not by Preſcription, becauſe no Man can preſcribe for them ; for every 


Preſcription muſt be immemorial ; and the Goods of Felons and Fugiives can't be forfeited without 


Matter of Record, which preſuppoſes the Memory of that Continuance. 5 Co. 109. 46 E. 3. 16. 


Inſtances to the (Y) King, for the Trouble and Charge he has bcen at in 
holding Courts and bringing the Offenders to Juſtice. 


Alfo Perſonal Things ſettled by way of Truſt on the Offender are as Cr. Fac. 312, 
much forfeited, as if he had the Lee or were in Poſſeſſion of Hob. 214. 
them; as if a Bond be taken in another's Name, or a Leaſe made to 
another in Truſt for a Perſon who is afterwards convicted of Treaſon or 
Felony; theſe are as much liable to be forfeited, as a Bond made to him 
in his own Name, or a Leaſe in Poſſeſſion. | 


Alſo the Truſt of a Term granted by a Man for the Uſe of himſelf, 2 XK. 56g, | 


his Wife and Children, Oc. is liable in like Manner to be forfeited, if 6% 1225 
fraudulently made with an Intent to avoid a ſubſequent Forfeiture, but 33 
it ſhall be forfeited ſo far only, as it is reſerved to the Benefit of the Party Lane 54, 113. 
himſelf, if made bona fide, whether before or after Marriage, for good 1 Mod, 16. 
OUE FTauG, WING 1: ry on the 11,4. 466, 
whole Circumſtances of the Caſe, and ſhall never be preſumed by the 1 4d 294. 
Court where it is not expreſly found,” POEAe 2 09 OTOL) Rays 120. 
55 N 2 1 2 &ol. Abr. 34. 
I Rel. Abr, 343. March 45, 88. 1 Sid, 260, 71 Ts Joy. 


But the Power of Revocation of the Truſt of a Settlement reſerved 2 Keb. 564. 
to the Grantor is not liable to be forfeited, if it depend upon ſomething * 22 225 
Perſonal to be done by the Grantor himſelf, as the making the Deed of e 
Revocation under his Hand and Scal. 1 

A Man forfeits all ſuch Perſonal Eſtate in the following Inſtances. 

1. Upon a Conviction of Treaſon or (c) Felony, as is clearly agreed 5 Co. 109. 
by all the Books. | — ee | CC 


V T therefore a 
Perſon convided of Manſlaughter, and making Purgation, ss was the ancient Practice, or burnt in 
the Hand according to the: preſent, forfeits his Goods and Chatrels, but not his Lands, for the Kin 
hath loſt a Subject; and therefore the Party is puniſhable, tho“ in a more gentle Manner thar- when 


That a Perſon conviged of Hereſy forfeit d 


Stud. lib. 2. cap. 29. Hale s P. 2 5. 


Vol. II. | 71 H 2, Upon 


(AH Fiz. 


Overt does not ſo far alter the Property of the Goods, but that 


5 Co. 109. And here we 


__— Foxfeiture. 


Staundf. P. O. 2, Upon the Coroner's Inqueſt taken on (a) View of a dead Body, 
= 5. 0 and finding him guilty either as Principal or as Acceſſory (+) before the 
756 Pact, and that he fled for the fame, whereby he forfeits his Goods ab- 
XKeitw. 68. b. ſolutely, and the Iſſues of his Lands, till he be acquitted or pardoned, 
Dyer 239. fl. | 8 | . : , 

36. 5Co. 110. (a) And that in ſuch Caſes where the Coroner can t have the View of tac Pody, the 
King ſhall intitle himſelf to the Goods and Chartels upon a Preſentment. 5 Co. 109. (b) Secs if he 


be found Acceſſory after, for the Indi&ment is ſo far void. Staundf. P. C. 184. 


Keilw. 68. 3. Upon a Jury's finding that the Defendant fled at the ſame Time 
5 Co. 10, that they acquit him of an Indictment of Capital Felony, or, as ſome 
25 als Sh ſay, of Larceny, before Juſtices of Oyer, Ec. but ſuch a Finding cauſes 
Staundſ 184. no Forfeiture of the Iſſue of the Land, becauſe by the Acquitral the 
Land is diſcharged ; neither will it have any Effect as to the Goods, if 
the Indictment were inſufficient, . or if the Flight be diſproved on a 
Traverſe, which, as all agree, may be taken to any. ſuch Finding, ex- 
For this cept that by a Coroner's Inqueſt, and, as (c) ſome ſay, even to that 
vide Tit. as well in reſpect of the Flight, as of the Particulars of the Goods. 


Coroner. wa 

5 Ce. 110. 4. The Goods of Perſons outlawed are forfeited to the _ for the 
111. vide Tit. Retiring from the Inquiries of Joſtice is held fo criminal in the Eye of 
Outlaw'y. the Law, that it is puniſhed with Loſs of Goods ſo long as the Outlawry 
Cron. 181. ſtands in Force. So (4) if a Perſon make Default till the Award of an 


Arſeiture 28. Exigent, either upon an Appeal or Indictment of a Capital Felony, he 


Staunilf. P. C. forfeits his Goods, unleſs he was Pardoned before the Exigent was 
5 a, awarded; and it is (e) holden, that the Law is the ſame as to ſuch a 


Prercg. 4. Default upon an Indictment of Petit Larceny, and that wherever Goods 


Bro. Coron. 8. are ſo forfeited they are nor ſaved by an Acquittal at the Trial; (/) 
Finch 3 52. but by a Reverſal of the Award of the Exigent they are ſaved, whe— 
1 Kol. Abr. ther fuch Reverſal be for an Error either in Fact or in Lav, as for 
41 50%. 91.13. the Impriſonment of the Defendant at the Time, when the Exigent was 

22 A. pl. 11, awarded, or for a Defect in the Iugictment, Appeal or Proceſs, 
Cro. Eliz.4.7 2. MN: OS 1 „„ 1 5. ah | 
00 Hales 5. G 27. (5 e, 110, 11. 3 E. 3. 17. Hale's P. C. 271. Co. Lit. 259. Cro. Fac. 464. 
Staundf. Prerog. 47. FEB £0 od MOTTO. DL OF QUIBH Bop ik C1» 34.3006 0 OTH EY 


= 


5 Co; 100. F. If a Man be Flo de ſc, or if a Felon'be: killed in the R6bbery, or 
TION: by reſiſting in order to eſcape, he forfeits his Goods and Chartels; for 
Stood . C. when: a, Man thus forſakes Life, all his Goods: and Chattels ate derelict ; 
183. and therefore the King ſhall have them as che Maintainer of publick 
3 Inf. 56.20). ¶uſtic e. DO e bm ti se 
Plow, A 


3 I * . 01.415 321 yy 14011 A. K 1 0 in TIOUBTI! „ 

5 ca . 6. If a,Felon wajves, that is, leaves any Goods in chis Flight from thoſe 

5 se who either purſue him, or are apprehended by; chim ſo to da, che farfeits 
"I . them, whether the 


r they be his own Goods, or Goods ſtolen by him ; and 
at Common Law, if che Owtier did not purſue and appeal the Felon, 
(2) But for he loſt the Goods far ever; but by the (g) 81-4. 8. caps 15. for in- 
F couraging the Proſecution of Felons it is provided, that if the Parry 
170.:And comeés in as Evidence on the Indictment, and attaint the Felop, he mall 
chat a Sale Waere Netti. 8 


: ; „ F--; „ 
in a Market As us fist at: ue noi 


— 


t upon a Proſecution by the Perſon, 
from whom they were ſtolen,” he ſhall have them agairft Wit. Fairs and Aarket s. 1 
a = 1% np 3-99 2 5 e RR | TT Y 


x # 


CCC hn { dd 43d aces LEO (Y3-B 4300 1 
may obſerve a Difference between Goods waived, 
rays and the like, and Goods, forfeited for Felony or Flight; for, as 
it has been obſerved; Goods forfeited for Felony: are not in the King 
without an Office: found of ſuch Felony or Flight; becauſe the Property) 
can't alter without Matter of Record; but Goods waived "are in the 
King without Cffice, becauſe there the Property is in no Body; and 
— | | | n therefore 


Foxleys Caſe. g. 


— — — 


Foxfeiture. 
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therefore by publick Agreement is put out of the Finder, in whom it 
was by the State of Nature, and is veſted in the King as a Recompence 
for his Trouble and Charge in the Execution of Juſtice. 


— — _ "oy 1 


(e 


cc 


been holde. | 


contrary, thereof in any wiſe notwithſtandin 
“ Saving to all and every Perſon and P 


(O) Foz what Crimes by Statute. 


Y the 26 JI. 8. cap. 13. it is enacted, “ That every Offender and 

O Offenders being hereafter Jawfully convicted of any Manner of 
High Treaſons by Preſentment, Confeſſion, Verdict or Proceſs of 
Outlawry, according. to the due Courſe and Cuſtom of the Common 
Laws of this Realm, ſhall loſe and forfeit to the King, his Heirs and 


Succeſſors, all ſuch Lands, 'Tenements and Hereditaments, which any 


ſuch Offender or Offenders ſhall have of any Eſtate of Inheritance in 


Ute or Poſſeſſion, by any Right, Title or Means, within the Realm 


of England or elſewhere, within any the King's Dominions, at the 
Time of any ſuch Treaſon committed, or at any Time after, ſaving 
to every Perſon and Perſons, their Heirs and Succeſſors, other than 
the Offenders in any Treaſons, their Heirs and Succeſſors, and ſuch 
Perſon and Perſons as claim to any their Uſes, all ſuch Rights, Titles, 
Intereſts, Poſſeſſions, Leaſes, Rents, Offices and other Profits, which 
they ſhall have at the Day of committing ſuch: Treaſons, or at any 
Time before, in as large and ample Manner, as if this Act had never 
been had nor made. 8 5 


And by the 33 JI. 8. cap. 20. it is enacted, “ That if any Perſon 


or Perſons ſhall be attainted of High Treaſon, by the Courſe of the 
Common Law or Statutes of this Realm, in every ſuch Gan en n 


Attainder by the Common Law ſhall be of as good Strength, Value, 
Farce and Effect, as if it had been done by Authority of Parliament ; 


and that the King, his Heirs and Succeſſors ſhall have as much Benefit 
and Advantage by ſuch Attainder, as well of Uſes, Rights, Entries, 


Conditions, as Poſſeſſions, Reverſions, Remainders, and all other 


Things, as if it had been done and declared by Authority of Parlia- 


ment; and ſhall be deemed and adjudged in actual and real Poſſeſ- | 


ſion of the Lands, Tenements, Hereditamęnts, Uſes, Goods, Chat- 


tels, and all other Things of the Offenders ſo attainted, which his 


Highneſs ought lawfully to haves gnd which: de being {o Attainted, 
ought or might lawfully loſe or fprictt if the Attainder had been done 
by Authority of Parliament, without any Office or. Inquiſition to be 
found of the ſame, any Law, Statute or Uſe of the Realm to the 
87 TOC ICIS he 162: 6 

nd ef 1 Perſons, and Bodies. Politick, 
and their Heirs, Aſſigns and Succeſſors, and every of them, (other 
than ſuch. Perſon and Perſons, which hereafger- ſhall be attainted of 


4} 


High Treaſon, and their Heirs and Aſſigns and every of them, and 
by them or any of 


? 


all and, every other Perſon and Pexſons. Seip or 
them, Ut to their Uſes, or to the Uſes af any 0 them after the (aid 
Treaſons committed, ) all ſuch Right, itle, "Uſe, Poſſeſſion, Entry, 
Reverſions, Remainders, Intereſts, Conditians, Fees, Offices, Rents, 


Annuities, Commons, Leaſes, and all ather Sgmmodities, Profits and 


Hereditaments whatſoever they ,or apy of, them, fhould, might or 
ought to have had, if this Act had, never been had or made, 


In the. Conſtruction of theſe Statutes the following Opinions have 


* 


1. That 


— 


— — — — 
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Staundf. P. C. 1. That neither of theſe Statutes are repealed by 1 Ma. Seſſ. I. cap. 1. 


— 


189. which enacts, That no Pains of Death, Penalty or Forteiture ſhall 
5 c enſue to any Offender, for the doing any Treaſon, Petit Treaſon, or 
. 1 P. C. Miſpriſion of Treaſon, other than ſuch as be within the Statute of 
452. « 25 E. 3. ordained and provided ;*' for the Words, other than ſuch, Ge. 


have been conſtrued not to extend to the Pains, &. mentioned in the 
Beginning of the Sentence, but to the Offences mentioned in the End 


of it. | 5 | 
Staundſ. P. C. 2. That Eſtates in Tail are forfeited by Force of theſe Words in 
187 26 H. 8. of any Eſtate of Inheritance, which muſt be void, if they do not 


3 include Eſtates in Tail; (a) alſo Lands given to a Man and his Wife, and 


(a) Dyer 322. the Heirs of their two Bodies, are as much forfeited by his Attainder, as 
5 Lands given to him and the Heirs of his Body. | | 
.judged., t | | 
hes 3. That neither a Right to () a Writ of Error to reverſe an erroneous 
(5) 3 C0. 2, 3. Common Recovery, (c) nor a meer Right of Action to Lands in the 
þr Hands of a Stranger as of a Diſcontinuee, or of the Heir of the Diſſei- 
of Win be- for, are forfeited by either of theſe Statutes; (4) but Rights of Entry 
fter's Caſe. are as much forfeited as Lands in Foſſeſſion; yet the King ſhall (e) not 
1 Leon-270, he adjudged in Poſſeſſion, by Virtue of ſuch a Right, without an Office, 
1 125. and a Scire facias or Seiſure on ſuch Office, for the Words, The K:ng 
Hob. 349. ſhall be deemed in Poſſeſſion without Office, &c. ſhall have this Conſtruc- 
. Cro. Elix. 389. tion, that he ſhall be in Poſſeſſion without Office, in the ſame Manner as 
Cro. Car. 425. he ſhould have been on an Office found at Common Law; but at Com- 
Ta Ry 100. Mon Law, if a Diſſeiſee had been attainted of High 'Treaſon, the King 
S. p. agreed. ſhould not have been in Poſſeſſion without Office, and a Scire facias or 


(e) 3 Co. 2, 3. Seiſure thereon. 
Hob. 340. 


7 Co. 13. 4 Co. 58. 4. (d) 3 Co. 2,3, 10. (e) 3 Co. 11. 4. 4 Co. 58. 4. 1 Leon. 21. 9 Co. 95. 4. 


Co. Car. 427. 4. If Tenant in Tail of the Gift of the Crown makes a Feoffment in 
8 * _ Fee, and then is attainted of High Treaſon, the Right of the Intail is 
Caſe, & vide forfeited, for it could not be diſcontinued, becauſe the Reverſion conti- 
Plow. 552. nued always in the Crown; and tho' it be put in Abeyance by the Feoff. 
ment, as to any Benefit which the Feoffor could have claimed from it; 
yet ſince it is not turned to a Right of Action, but would have ſtill 
continued in him for the Benefit of the Heir, if there had been no At- 
tainder, it ſhall likewiſe continue in him for the Benefit of the Crown. 
Hob. 334. F. That if one attainted of High Treaſon is ſeiſed of a defeaſible E- 
P _ 351. ſtate-tail, and hath alſo a Right to an antient Intail, which is diſconti- 
1 nued, he forfeits both, for the firſt is within the expreſs Words of 
od 26 H. 8. and the other within thoſe of 33 H. 8. and it doth not follow, 
that becauſe naked Rights to Lands in the Hands of a Diſcontinuee, or 
of the Heir of a Diſſeiſor, are not within the Meaning of the Statute, 
therefore a Right in the Party himſelf is not; for the Forfeiture of ſuch 
naked Rights .might not only be of dangerous Conſequence. in unſet- 
tling Poſſeſſions, but might alſo be prejudicial to Strangers, whom the 
Statute, by an expreſs. Saving, plainly intends to favour ; but a Forfei- 
ture of the Offender's Right to his own Lands can prejudice none but 
| 4 BAT ER BER ee a pn 
(F In En- 6. In the Conſtruction of the Statute of 33 H. 8. it is (V) agreed, that 
x fe a Power of Revoking the Uſes of a Settlement may be forfeited by 
7 Co.12,13. Force thereof, if the Execution of it require nothing but what may be 
Pozh. 18. as well performed by any other Petfon, as by the Party himſelf by whom 
1 And. 293- it was reſerved; as the Tender of a Ring, Sc. (g) Neither doth the 
Moor 393 Mention of ſuch Conſiderations and Inducements for the Reſerving ſuch 
4 Leon. 135. 2 r e | | | . 
Palm. 433. A Power in the Preamble of it, as are inſeparable from the Perſon, alter 
1 Rol. Reh. | I 5 ms | | | .the 
wy . Englefield's Caſe adjudged in 7 Co. 12. and in the Books cited ſupra, and agreed to be. Law, 
2 Keb. 566, 163, 773. 1 Lev. 279. Lane 44. 1 Rol. Rep, 142. . 3 


c 
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uch 
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rfei- 
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that 
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e. Law, 


 Thinss of what Nature ſeever, that Sir John Danvers, or any other to bis 


: 581. 


— 


Foꝛfeiture. 


the Caſe, if nothing of this Kind be inſerted in the Proviſo it f 
which it 1s reſerved; but (2) if ſuch Proviſo require any Thing jelly bp 3 
Kind, it prevents the Forfeiture; as if it be worded thus, That if the 82 * Soap 
Party ſhould be minded to alter and revoke the Uſes, ad ſignify his Nesse 
Mind in Writing under his Hand and Seal, or (5) if it only require, that Cate, where 
the Revocation be under his Hand and Seal, without ſaying any Thing there, was | 
about his changing his Mind; or as (c) ſome ſay, if it only S this Provi o, 


: require the That if the 
Tender of a Ring by the Party ipſo adtunc declarante his Intent, Gc. Puke on d 


alter and revoke the Uſes, and ſignify his Mind in Writing under his Hand and ref, e The. 
Sc, and it was clearly adjudged, that the Power of Revocation was not forfeitable becauſe it de⸗ 
pended on the Duke's Signifying his Mind in Writing under his proper Hand and Seal, which none 
15 _— og 1. 7 Co. * eited * agreed, 1 Lev. 279. 2 Keb. 566 763, 773 3 Inſt. 109 

1 Mod. 16, 38. 1 Lev. 279. in's Caſe, 5 al 5 : gn TE 
N 3 Ze 79 ins Calc, (c) Vide Palm. 429. Latch 25, 26, 70, 102. 1 Fon, 135. 


7. That neither an (d) Annuity granted pro conſilio impendendo, (e) nor (d) Pe. 381. 


an Office granted for Life, and requiring Skill and Confidence, are for- C) PH 379. 


feitable by theſe Statutes; but ſuch Office in Fee may be forfeited with. , Fit. 
out the Aid of them, becauſe the Grantor in giving an Eſtate deſcend- Offices. 
able to all the Heirs of the Grantee, however unqualified, appears not to 

have been induced to make his Grant from the Conſideration of the pe- 
culiar Merit of the Perſons who are to execute the Office. TE 


By an Act of Parliament made 13 Car. 2. it was enacted, That al the r Lev. 169. 


Manors, Meſſnages, Lands, Tenements, Poſſeſſions and Reverſions, Remain- Prove and 

lers, Rights, Intereſts, Hereditaments, Leaſes, Chattels Real, and other af 5 
: | x Jen. 57. 

y Moda. 130, 


Uſe, or in Truft for him, bad the 25th of March 1646. „r at any Tre af- 3 Keb. 459, 


ter, ſhould be forfeited to the King; and it was adjudged, that by Force of C5712. 


theſe Words, A Intereſts of what Nature ſoever, an Fſtate-tail was for- 1 


ſeited. 5 155 Pale 181. 
But it is holden, that the Statutes of Premunire, which give a general G, Li. 139 
— . o 5 


Forfeiture of all the Lands and Tenements of the Offender, extend not 


to Lands in Tail. | | 


It is agreed, that a Saving againſt Corruption of Blood in a Statute ales P. CS. 
concerning Felony ſaves the Land to the Heir, becauſe the Eſcheat to 3 /. +7 
the Lord for Felony is only pro defect tenentis, occaſioned by the Cor- 
ruption of Blood; alſo the Saving the Land to the Heir ſaves the Cor- 


| tuption of Blood and Loſs of Dower. 


Bur a Saving againſt the Corruption of Blood in a Statute concerning 1 Salk. $5. 
High Treaſon does not fave the Land to the Heir, becauſe the Land FT 
7 to the King by Way of immediate Forfeiture, and not by Way of 
Eſcheat. 1 | _ | 5 


—_ —_ 
— K * 


d) To what Time the Forkeiture ſhall have 


Relation, 


HE Forfeiture upon an Attainder either of Treaſon or Felony Plocv. 488. b. 
ſhall have Relation to the (/) Time of the Offence, for the Avoid- (74 2. b. 


ing all ſubſequent Alienations of the Lands, but to the Time of the Con- l 2 if 
Vol. II. 1 751 | viction, the Time 
proved va- 


rics from that laid in the Indictment, and the Jur find ha Defendant guilry generally, the Forfei- 
ture ſhall relate to the Time laid, till the Verdict be falſified by the Party 1 it Sad * 


in this Reſpect, tho' not as to the Point of the Offence. Hale's P. C. 264, 270. 3 Int. 230, — Bur if 
| the Jury find the Defendant guilty on tho Day on which the Fact is proved, whether before or after 


the Day laid in the Indictment, in ſuch Caſe the Forfeiture ſhall relate ro the Day ſo ſpecially found, 


| Kelynee 16. Hale 3 P. C. 264. 2 Inft. 318. 3 Inſt. 230. 


in 


+ © Foꝛkeiture. 


Pb. 260. The Forfeiture of a Perſon becoming Flo de ſe has Relation to the 
f Hale's P. C. 


viction, or fugam fecit found, Ec. only as to Chattels, unleſs the Party 

Were killed in flying from, or reſiſting thoſe who had arreſted him; in 

which Caſe it is ſaid, that the Forfeiture ſhall relate to the Time of the 
Offence. | : | 

No Attainder whatſoever ſhall have any Relation as to the mean Pro- 

8 Co. 170. fits of the Lands of the Perſon attainted, (a) but only from the Time 


Plow. 488, of the Attainder. 

(a) Whether | bi | 
in a Premunire, the Forfeiture ſhall relate ro the Time of tho Offence, or only to that of the Judg- 
ment, Q. O wide Cro. Car. 172. 1 Fon. 217. & Tit. Præmunire. | | 


5 Co. 110 Time the mortal Wound was given, fo that all intermediate Alienations 


29. are avoided. 


4 a 


4 
—_— b 


(H) What is to be done with the Offenders 
GSoods bekoꝛe Conviction, — 


8 Co. 1/1. 1 bath always been held, that one indicted or appealed of Treaſon or 
| | Þ Felony may, bona fide, ſell any of his Chattels Real or Perſonal, 
for the Suſtenance of himſelf and Family, until they be actually for. 
a . 
Skin. 35. But where a Perſon being in Newgate for Robbery and Burglary, be- 
7 . ard fore Conviction, made a Bill of Sale of all his Goods to his Son; and on 
Foe Trover brought by the Son againſt the Sheriffs of Landon, it was held by 
Holt, that the Bill was fraudulent, and that though a Sale, bona fide, 
and for a valuable Conſideration, had been good, becauſe the Party had 
a Property in the Goods till Conviction, and ought. to be reaſonably ſu- 
ſtained out of them, yet that ſuch a Conveyance as this cannot be in- 
tended to any other Purpoſe than prevent a Forfeiture and defraud the 

DE King; and this he ſaid was a Fraud at Common Law. . 
Lo 229 Fr ſecms the better Opinion, that at (/) this Day, before Indictment, 
Halle > the Goods of the Offender cannot be ſearched and inventoried, and that 
269. after Indictment they, cannot be ſeiſed and taken away till the Felon is 


eg ac- convicted, for till the Conviction the Property remains in the Felon. 
cording to | | 

the gencral Tenor of the old Books, the Goods of one arreſted for Treaſon or Felony may, by rhe 
Purview of an antient Statute, which ſeems to continue ſtill in Force, be immediately inventoried 
and appraiſed; after which, and on Surety found that they ſhall be forth-coming, they ſhall be kept 
by the Bailiffs of the Party arrefted, and for Want of ſuch Surety by his Neighbours, till he be con- 
victed or found to have fled, &c. whereby they are actually forfeited, vide 2 Hawk. P. C. 455. and 
the Authorities there cited. | ' 


And by the 25 E. 2. cap. 14. it is enatted, © That no Sheriff, Under- 

ce ſheriff, nor Eſcheator, Bailiff of Franchiſe, nor any other Perſon, take 

ce or ſeiſe the Goods of any Perſon arreſted or impriſoned for Suſpicion 

of Felony, before that the ſame Perſon ſo arreſted and impriſoned be 

© convicted or attainted of ſuch Felony according to the Law; or elſe 

ce the fame Goods otherwiſe lawſully forfeited ; upon Pain to forfeit the 

cc double Value of the Goods fo taken to him that is ſo hurt in that Be- 

(% For Pre- *© half by (c) Action of Debt, G. 


cedents of N 
ſuch A Kions, vide 1 Lutw. 132. Cro. Eliz. 749. 


* 


8 Co. 171. This Statute is ſaid to be in Affirmance of the Common Law, and 
(q) Raym. hath been (Y) adjudged to extend as well to the Seiſure of Money, as ol 
414+ any other Chattel. 

3 | I: 


ſ[nder- 
„ take 
picion 


ned be 
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It ſeems plain from this Statute, that Goods may be ſciſed as ſoon as 1 
they are forfeited; and it ſeems the whole Townſhip is anſwerable for e © 


; 2 Hawk. P. C. 
them to the King, and may ſeiſe them where-ever they can be found. 455. and ſe- 


veral antient 
Authorities there cited, 


And at Common Law it was no Plea for ſuch Townſhip, that the 2 Haut. P.C 


Goods were delivered to the Cuſtody of 7. S. who imbezilled them, Oe. 456: 


but it is enacted by 31 E. 3. * 3. that if any Man or Town be charged 
in the Exchequer by Eſtreats of the Juſtices of the Chattels of Fugitives 
and Felons, and will alledge in Diſcharge of him another which is 


chargeable, he ſhall be heard, and Right done to the other. 


2 


1 


(F) Where the Mike ſhall loſe her Dower, 


5555 the Statute of 1 E. 6. cap. 12. the Wife not only loſt her Co. Lit. 31. # 
Dower at Common Law, but alſo her Dower Ad ofi117 Ecclefie, or 37+ . 41. 4. 


ex afſenſa Pati is, or by Special Cuſtom (except that of Gavelkind), by ST 2 i 
the Husband's Attainder of Treaſon or (3) Capital Felony, whether . 
committed before or after the Marriage. Bro. Tit. 


Dower 82. 


Plow. 261. (a) That the Wife of a Felo de fe ſhall have Dower. Plozv. 26 !, 262, Dame Hale's Caſe. 


— So if the Husband be outlawed in Treſpaſs or any Civil Action, for this works no Corruption of 
Blood, or Forfeiture of Lands. Perk. Seck. 388. Co. Lit. 31. a. — So if the Husband be attainted „t 
Hereſy, for this is only a Spiritval Offence. Co. Lit. 31. — So if the Husband or Wife be excomru— 
nicated. Co. Lit. 3 1. — So if either the Husband or Wife be attainted in a Premunire, he ſhall be 
endowed ; but for this vide Co. Lit. 134. and Tit. Premanire. e | 


But the Wife never forfeited Lands given Jointly to her Husband and Co. Lit. 37. 
her, whether by Way of Frank-marriage, or otherwiſe, but only for the 3 %. 210. 
Year and Day, and Waſte. ä 5 

It is enacted by x I. 6. cap. 12. par. 17. that albeit any Perſon ſhall 
be attainted of any Treaſon or Felony whatſoever; yet that notwith- 
ſtanding every Woman, that ſhall fortune to be the Wife of the Perſon 
fo attainted, ſhall be endowable and enabled to demand, have, and enjo 
her Dower, in like Manner and Form as tho' her Husband had been at- 
tainted, Oc. | | uf : | 

But this is repealed as to Treaſon by 5 0 6 E. 6. cap. 11. par. 9. by 
which it is enacted, “ That the Wife, whoſe Husband ſhall be attainted _ 

&« of any Treaton (Y) whattoever, ſhall in no wiſe be received to ask, () This A8 
© challenge, demand, or have Dowry of any the Lands, Tenements or Wende to an 


. N ; ; ene Attainder-of 
<« Hereditaments of the Perſon fo attainted, during the ſaid Attainder in Petit Trea. 
« Force.” = 


ſon, as well 


| | 5 88 as to an At- 
tainder of High Treaſon. Stauncf. 195. Dyer 140. pl. 42. Co. Lit. $7. a. 392. b. — But not to Mifpri- 
ſion of Treaſon. Cp. Lit. 37. 4. Alocr 639. Dyer 97. pl. 49. 13 Co. 19. | | 


If the Husband ſeiſed of Lands in Fee makes a Feoffment, and then Bendl. 56. 
commits Treaſon, and is attainted of it, the Wife ſhall not recover 2 . 
Dower againſt the Feoffee. 5 


So (c) if the Husband is attainted of Treaſon, and afterwards pardon- (4) ; Lon. 3. 
ed, yet the Wife ſhall not recover Dower; but (a) of Lands purchaſed (4) pt. $:4. 
by the Husband after the Pardon the Wife ſhall be endowed. 391. 

If a Husband having levied a Fine with Proclamations is erroneoully at- ; Inſt. 216, 


. tainted of "Treaſon, and the five Years paſs after his Death, and then the Wor 639. 
Outlawry is reverſed, the Fine and Nonclaim are no Bar till five Years 7 879 


are paſſed after che Reverſal, becauſe the Wife could not ſac for her 
| Dower 


— . ˙wüÄY . ꝛ cw — 
" - 


C 


Dower while the Attainder ſtood in Force, neither could ſhe any Way 
reverſe. | : : | 
For this vide After the making of the Statute 1 E. 6. cap. 12. it ſeems to have been 
Tit. Dower. gyhted, whether the Wife ſhould not loſe her Dower in Caſe of any new 
Felony made by Act of Parliament ; and therefore where ſeveral Offences 
| have been made Felony ſince, Care has been taken to provide for the 
| Wife's Dower. 


Sa” 


: 
| 
1 


(c) How far the Blood of the Offender is 
FE 


i | Co 11.8. 4. FT is clearly agreed, that by an Attainder of Treaſon or (a) Felony, 


| 5 loft mo the Blood of the Offender is {o far ſtained or corrupted, that the Par- 
WW pg Ss ty loſes all rhe Nobility or Gentility he might have had before, and be- 


(a) Bur an comes ignoble. 
Atta inder o 2 ; 100 DE IPs SOT 2 5 | 
Piracy corrupts not the Blood. Co. Lit. 391. — Nor of Petit Larceny, 3 Inf. 211. Co. Lit. 41. a. Noy 


190. 


* > 
— — 
— 5 — 
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Co. Lit 8. a. Alſo it is clearly agreed, that he can neither inherit as Heir to any An- 


4 
| | 391-6. 395. ceſtor, nor have an Heir, and the Policy of the Law herein is to make 
| | GORE - Men more mindful of their Allegiance, and to deter them from taking up 
19 44 Nonabi- Arms againſt the Crown, for as the natural Love Men have for their 
| ji iy 21. Poſterity, often reſtrains them from Actions which would prejudice them, 
| Cro. 66. either by Intailing the Infamy of ſuch Actions on them, or making them 
bl Sharcrs in the Puniſhment which the Law has appointed for ſuch Offences; 
5 fo Men are leſs careful of their Perſons, when their Miſcarriages will nei- 


| | ther involve their Children in the Guilt or Puniſhment of them. 
19 () As in Therefore it is (4) laid down as a ſure Rule, that where-ever it is ne- 
|, Cre. Car. 545+ ceſſary for any one, Who would make a Title to another, to derive the 
| Lit. Nc. s. Deſcent thio him, that the Attainder is an effectual Bar to ſuch Title, 


Nay 159. : . . . Wei oy | i: 0 
, 3 () unleſs the Land were intailed, in which Caſe he claims per formam do- 
4% 11, and paramount his Title. e 
9 | 1 Lev. 60. | = 


1 Sid. 200. (c) Lit. Set. 746. 3 Co. 10. 8 Co. 166. a, — And therefore if the Grandfather be ſeiſed 
in Tail, and the Father be attainted of Treaſon ſince the 26 H. S. and dies in the Life of the Grandfa- 
| | ther, the Son ſhall inherit the Grandfather, for the Son is Heir per formam doni to the Tail, which is 
| originally not forfeitable, and by that Statute the Father forfeirs only the Lands and Rights that he 

| hath in him. Co. Lit. 8. 3 Co. 10. Dowty's Caſe. 8 | 


| Co. Lit. 3922 As if there be Grandfather, Father and Son, and the Father is at- 
=  _ BPaliſ. 1% tainted, the Son cannot claim as Heir to the Grandfather of the Lands in 
| Fa, 416. Fee-fimple, becauſe he muſt of Neceſſity derive the Deſcent thro? the 
Paather, which by Reaſon of the Attainder he cannot do. „„ 
Dyer 274. So if there be two Brothers, and one of them having Iſſue a Son be 
p!. 40. attainted, and either the Son or Uncle purchaſe Land, and die without 
5 Iſſue, the other cannot be his Heir, becauſe the Blood of the Father, 
46, 42. thro' whom the Deſcent muſt be conveyed, is corrupted. | 
Lit. Rep. 28. But it is alſoa general Rule, that the Attainder of a Perſon, who needs 
Ney 159,166. fiot be mentioned in the Conveyance of the Deſcent, does no hurt, let the 
21 Lev. 62 Anceſtor be never fo remote; and that therefore where one may claim 
1 0 as immediate Heir to another, without deriving the Deſcent thro? any 
bother, he ſhall not be barred by the Attainder of any other. 
1 Vent, 416. As if the Son of one attainted purchaſe Land, and have a Son and die, 
ſüuch Son ſhall. inherit him, becauſe he derives his Deſcent immediately 
from him. | | p 
2 | | 80 
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So if a Man hath two Sons, and is attainted, and one of the Sons Co. Lit. 8. a. 
purchaſe Lands, and die without Iſſue, the other ſhall be his Heir, be- 4 Leun. 5. 
cauſe he may make his Title without mentioning the Father; and there- Cro. Fac. 559. 


fore there is no Diſability in the one to be tepreſented, or in the other « 3 255 


625. pl. 5. 
to repreſent. | ; Cro. Car. 543. 
2 | 7 Palm. 19. 
Lev. 59. 1 Vent. 425. 2 Rol. Rep. 93. 2 Sid. 25,27. Moor 569. pl. 775. Ney 158. Lit. Rep. 28. — But 
my Lord Coke ſays, that the Reaſon of this Cale is, becauſe the Attainder of the Father corrupts only 
the lineal Blood, and not the collateral Blood between the Brethren, which was veſted in them be- 


tore the Attainder; but he faith that ſome have holdeh, that if a Man, after he be attainted, have 
Iſſue two Sons, the one cannot be Heir to the other, becauſe they could not be Heir to their Fathef, 
for that they never had any inheritable Blood in them. Co. Lit. 8. a. — Bur the Ground of this Opinion 
is overthrown by the Reſolution in the Caſe of Collingweod and Pace, wherein it was adjudged in the 
Exchequer-Chaniber by ſeven Judges againſt Three, that the Sons of an Alien might be Heirs one to 
another, if born in England, or naturalized, tho' it is certain they could not be Heirs to their Father. 
1 Sid. 193 Hard. 224. 1 Vent. 413. 1 Lev. 59. and therefore it ſeems now ſettled, that ſuch Sous, Whe- 


ther born before or after the Attainder of their Father, may inherit each other. 


so where a Perſon attainted hath Iſſue by a Woman ſeiſed of Lands of 


3 1 Ny 159, 167. 
Inheritance, ſuch Iſſue may inherit the Mother, tho' he never had any Saane. p. C. 
inheritable Blood from the Father. Et 196. 
| | 1 5 ä 2 Sid. 248. 
| Cro. Fac. 539. Lit. Rep. 28, 


I Lev. 59. 1 Sid. 201. 1 Vent. 422. Co. Lit. 84. b. 


If the Father of a Perſon attainted die ſeiſed of an Eſtate of Inheri- Ce. Lit. S. a 
tance during his Life, no younger Brother can be Heir, but the Land 3. 
ſhall rather eſcheat ; for the elder Brother, tho? attainted, is Kill a Bro- 3 
ther, and no other can be Heir to the Father while he is alive; but if he 1 $id. 195. 
die before the Father, the younger Brother ſhall be Heir, becauſe there 1 Vert. 413. 
is no Default in the Father to be repreſented, nor in the younger Son to 
repreſent the Father after the Death of his Brother. „ 


But if the eldeſt Son had left Iſſue and died, ſuch Iſſue could not have Dyer 48. 


inherited, but ſuch Land muſt have eſcheated, becauſe the eldeſt Son 


could not have repreſented the Grandfather, but by the Mediation of 
the Father, and as ſtanding in his Stead, and that in this Caſe he could 
not do, becauſe the Father can have no Repreſentatives, and the younger 
Son could not inherit, becauſe the elder Line is ſtill continuing, which 
excludes the Younger. _ — 
If a Man be ſeifeq of Lands in Fee, and hath Iſſue two Daughters, co.Lir. 163 
and one of them is attainted of Felony, and the Father dies, both | 
Daughters: being alive, one Moiery ſhall deſcend to the innocent Daugh- 
ter, and the other Moiety ſhall eſcheat. | | . 
But if a Man make a Leaſe for Life, Remainder to the right Heirs Co. Lit. 163. b. 
of A. being dead, who hath Iſſue two Daughters, whereof one is attaint- | 
ed of Felony, it ſeems the Remainder is not good for a Moiety, but void 
for the Whole. | „ . 
For in the firſt Caſe the Lord 


b. 


by Eſcheat muſt make a Title to deveſt Co Lit 163. * 


the Eſtate which was once lawfully veſted in the Anceſtor; which he can- 


not do, becauſe there is no Defect in this Caſe, ſinte the Anceſtor may 


be legally repreſented, and the innocent Daughter may legally repreſent; 


and therefore there can be no Title in the Lord to evict that Moiety, tho? 
he has Title to the Moiety of the offending Daughter, who after her 
Crime can repreſent no Man; but in the ſecond Caſe, the Siſters are to 
make Title to the Remainder, which they cannot do, becauſe to make 
Title to the Remainder, they muſt bring themſelves within the Words of 


the Gift; and the innocent Daughter cannot take upon her the Charac- 


ter of an Heir alone, ſince they both make but one Heir to the Ance- 


ſtor; and both cannot join, becauſe one is attainted and incapable of that 
Character. 5 


Altho' a Perſon attainted be to many Purpoſes looked upon as dead in Co. Lit. 2. b. 
Law, yet he hath a Capacity to purchaſe Land, which the King ſhall 
Vol. II. 7K | have 


a q "TR. : 


* 


nth. 


un. 


bave upon Office found, and not the Lord of the Fee, becauſe his Perſon 
being forfeited to the King he can't Purchaſe but for the King. 
But if a Man attainted be pardoned by Act of Parliament he ma 
Feamf, . C Purchaſe as before, for he is totally reſtored and inheritable to all Per- 
195. % ſons; but if he be pardoned. by Charter, he may thenceforth Purchaſe 
3 Inf. 233. Lands, but can't inherit his former Relations; for the King's Charter 
Daliſ. 14. pl. 3. can't alter the Law, or take away the Right of others, or reſtore the 
Relation that was loſt, : 3 55 
ey 25 If a Man be attainted and after pardoned by Charter, the Children 
1 born before ſuch Pardon ſhall not inherit; but if they fail, the Children 
born after ſuch Pardon may inherit him; for the Pardon makes him 
capable of new Relations as well as of new Purchaſes, tho' all the old 
Legal Benefits and Relations are loſt. f | 2 


Co. Lit. 8. a. 
391.5. 392. b. 


| Fozmedon, 


Co. Lit. 326. ö. Ormedon is a Real Action which lies for the Iſſue in Tail after 
. 39. the Death of his Anceſtor, or for him in Remainder or Rever- 


ſion after the Eſtate-tail determined, and is called Formedon, be- 
cauſe the Writ comprehends the Form of the Gift. _ 

he Proceedings in this Action, as in all other. Real Actions, being 
dilatory and expenſive, it is now ſeldom brought; but as it is a proper 


Remedy in many Caſes, and till in Uſe, we ſhall conſider it under the 
following Heads. | | COT 


(A) Of the ſeveral Writs of Fozmedon: And herein, 


1. Of the Formedon in Deſcender. 
2. Of the Formedon in Remainder. 
3. Of the Formedon in Reverter. 


(B) Of what Things a Fo2medon will lie. 
(O) How the Demandant muſt ſet koꝛth his Title. 
(D) Of the Tenant's Plea in Abatement oz Bar. 
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Tenant in Fee ſhall have. Co, Lt. 326. 5. 


— 


Fozmedon. 587 


(A)-Df the ſeveral Writs of Fozmedon : And 


herein, 


1. Of the Fozmedon in Deſcender. 
Ormedon in the Deſcender is an Action Ancefirel Droiturel, which 2 Inft. 201. 
lies for the Iſſue in Tail, upon a Violation of that Right which Pl. 2335. 
deſcends to him from his Anceſtor, according to the Form of the Gift, N 9 
and is in Nature of a Writ of Right, being the (a) higheſt Writ that (a) Ans 


a rad (a) And 
an Iſſue in Tail can have. therefore 


1 . | | > Tenant in 
Tail ſhall not have a Writ of Right ſur diſclaimer, nor a Quo jure, nor a Ne injuſte vexer, nor a Nuter 
obiit, or Nationabili parte, nor a Mordanceſtor, nor a Sur cui in vita; for theſe and the like none bur 
0 But Tenant in Tail ſhall have a Qu»! permittat, a 
Writ of Cuſtoms and Services in le debet & ſolet, but not in the debet only; and in like Manner he ſhalt 
have a Secta ad Molendinum in le debet & ſolet, but not in the debet only; alſo he may have a Writ of 


Entry in conſimili caſu, and an Admealurement, and a Native habendo, Ceſſavit, Eſcheat, Wafte, and the 


like. Co. Lit. 326. b. 


This Writ lay not at Common Law, but was given by Weſtm. 2. cap. Co. Lit. 21, 
1. the (5) Form of which is ſet forth in the Statute; for at Common 32% 5. 
Law all Eſtates- tai] were Fee-ſimples Conditional, and the Donee, by W 


5 » : . . 3 en. 73» 
having of Iſſue, might have aliened the Eſtate or forfeited it, in which Pf. 8 b. 


| Caſes the Iſſue had no Remedy; but when by this Statute, called the 6 Cv. 48. 


Statute de donis conditionalibus, the Donee was deprived of this Power, 1775 155. 
it was alſo neceſſary that the Iſſue ſhould have a Remedy againſt the RT 


. , . * 21 2 5 . , g vide Tit. 
Alienation or Diſcontinuance of his Anceſtor, and therefore the (c) Eprates-ail. 
Formedon in Deſcender was given. : (5) Bur tho? 

5 „ the Form of 


the Writ" be ſet down, yet the Statute need not be recited, nor any other Statute which giveth the 
Form of the Writ. 2 Inſt. 336. (c) That where the Heir could not have an Aſſiſe of Mordanceſtor he 


might, according to his Special Caſe, have a Formedon in Deſcender at Common Law, but then he 


was to recover a Fee- ſimple. Plow. 239. b. per Benlow. Co. Lit. 60. b. 


And therefore fince this Statute upon (4) every Gift in Tail of Lands F. N. B.47r. 


or Tenements, if the Anceſtor doth alien the Lands or Tenements, or (4) Thar the 


be diſſeiſed or deforced thereof and dieth, he who is Heir unto the nc _— 
Lands, by Force of the Gift, ſhall have his Formedon in Deſcender one Forme- 
againſt him who is Tenant of the Lands or Tenements, or (e) Pernor don upon 
of the Profits of the ſame. ' | „„ ent ag pit 
per Coke. — But if A. makes a Gift of the Manor of S. to B. and the Heirs of his Body, and after- 
wards by another Deed gives ſixty Acres of Land to B. and the Heirs of his Body upon the Death of 


B. without Iſſue, A. can't have one Formedon in Reverter on theſe diſtin& Gifts. 8 Co. 86. ö. (e) Bur 


the Writ againſt the Pernor of the Profits is given by the Statute of 1 H. 7. cap, 1, 


So if Tenant in Tail hath Iſſue two Daughters, and one of them E N. B. 418. 


hath Iſſue à Son, and dies, and the Tenant in Tail dieth, and a Stranger 
abates, the ſurviving Daughter and Son ſhall have a Formedon in De- 


ſcender. Sf | | 

So if a Man give Lands unto a Woman, and unto the Heirs which he F N. B. 474- 
himſelf ſhall beget on the Body of the ſaid Woman, and they have Iſſue 
between them two Daughters, and one of them hath Iſſue a Daughter, 
and dies; and after the Donor and Donee die, the Aunt and Niece ſhall 
join in a Formedon. 


If Tenant in Tail hath Iſſue two Sons, and dies, and the eldeſt Son E. N. B. 474- 
enters and hath Iſſue, and dies, and the Iſſue enters, and dies without 2 
Iſſue, the youngeſt Son of Tenant in Tail ſhall have his Formedon in 
Deſcender. | 8 | 


IF 


— 


538 _ Fozmedon, | 
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E. N. B. 46. If Tenant in Tail hath ſeveral Daughters, and after his Death the 
vide Tit. Co- enter and make Partition, if one of the Daughters after diſcontinues, and 
pareereris dies leaving Iſſue, ſuch Ifſue may have a Formedon in Deſcender. 
Fitz. N. B. So if two Coparceners be Tenants in Tail by Deſcent from their Father 
476, 480. or Mother, and afterwards they make Partition, and one Coparcener 
hath Iſſue and dies, and the other Coparcener dies without Iſſue, the 
Iſſue ſhall have a Formedon in Deſcender for the whole Land. 
F. N. B. 476. So if Lands in Gavelkind be entailed, and deſcend to many Brethren 
as Heirs to their Father, and they make Partition betwixt them of the 
Lands, and afterwards one aliens his Part and dies, his Heir ſhall have 
a2 a Formedon of that which they held in Parts. — 
Perk, Se. If Lands be given to two Men, and to the Heirs of the Body of one of 
354+ them, and he who hath the Inheritance marries, and dies leaving Iſſue, 
ſuch Ifſue may, after the Death of him who hath the Freehold, bring 
a Formedon in Deſcender againſt a Stranger who abates, and alledge the 
Explees in his Father; for to ſuch an Intent the Eſtate-tail was executed 
in the Donee; but in this Caſe, it ſeems, that the Wife of the Donee 
who had the Inheritance in him ſhall not be endowed, becauſe the Eſtate. 
tail was not executed to all Purpoſes in the Husband. | | 
Co. Lit. 297. b. If Tenant in Tail diſcontinue in Fee, and dies, and the Diſcontinuee 
| makes a Leaſe for Life, and grants the Reverſion to the Iſſue, he ſhall 
not have a Formedon againſt the Tenant for Life, for by his Formedon 
he muſt recover an Eſtate of Inheritance, which the Tenant hath not 
in him. 2. | ri 
5 Co. 7. b. Tf in a Formedon in Deſcender the Demandant is barred by Verdict 
| or on Demurrer, yet his Iſſue in Tail ſhall have a new Formedon on the 
Conſtruction of the Statute I/e/tm. 2. ſo if he be barred of a Writ of 
Error by a Releaſe of Errors by his Anceſtor, yet he ſhall have a new 
Writ of Error; for he does not claim altogether as Heir, but per formam 
doni ; and by the Statute he ſhall not be barred by the feint or falſe 
(a) That a Pleading of his Anceſtor (a) ſo long as the Right of Entail remains. 


Bar in a | | W 
Formedon in Deſcender is a good Bar in any other Formedon in Deſcegder brought wpon the ſame 
| Gife, Co. Lit. 393» b. 3 | ' s | 478 f 


2. Ok the Fozmedon in Remainder. 


Lis. Set. 30. This Writ lies where a Gift is made in Tail or for Life, Remainder in 
E N. B. 483. Tail or in Fee, and the Tenant in Tail or for Life aliens, or is diſſeiſed, 
1 and dieth without Iſſue, he in Remainder, or his Repreſentative, may 

bring their Formedon in Remainder. "I | 
2 Inſt. 336. This Writ, as it lies for him in Remainder after an Eſtate-tail, is 
Broth 151. grounded upon the Equity of the Statute de donis; for a Formedon in 
Nea de did not lie upon an Eſtate-tail at Common Law, becauſe it 
Vas a Fee-ſimple Conditional, whereupon no Remainder could be li- 
mited, becauſe of the Danger of a Perpetuity which was always againſt 

the Policy of our Law. 8 

E. N. B. 484+ But it ſeems, that by the better Opinion, a Formedon in Remainder 
Beoth 151. lay after an Eſtate for Life; for this was an Intereſt well known long 
before the Statute de donis; yet others doubt hereof and think, that in 
this Caſe it was given by the Statute of Veſtm. 2. cap. 24. made in the 
ſame Year, by which it is provided, Nd quotieſcungue de cetero evenerit | 
in cancel quod in uno caſu reperit' breve, in conſimili caſn cadente ſub 
eodem jure & ſimili remedio indigente concordent Clerici in Canc. in brevi 
faciend. on which Words it is clearly agreed the Writ of Entry n con- 
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"np the Liſe- time of the Tenant for Life, or his Formedon after his 


Fozmedon. 7 


ſmili caſu is grounded, which is a (a) proper Writ for him in Rever- (a) Thar ar 
Gon or Remainder after an Eſtate for Life. this Day, if 
the Tenant 
in conſimili caſe, 
| ; Ia Death, or Writ of Entry ad com- 
munem Letem, but enters for the Forfeiture and brings his Eje ment; but it the Alience of the 


Tenant for Life die ſeiſed before the Entry of him in Remainder or Reverſion, his Entry in ſuch 
Cale being taken away, this may be a proper Remedy. Booth 151-2, 


for Life aliens, he in Remainder ſeldom or never brings either his Writ of Entry 


If Lands be given to A. for Life, and the Reverſion is afterwards F N. B. 484. 
granted to B. in (V) Tail, and after the Death of A. a Stranger abates, Bier 25 


B. ſhall have a Formedon in Remainder and not in the Reverter. . 


had been in 
Fee, B. muſt 


bring his Formedon in Reverter. E N. B. 48 . 


If Lands be given to the Father and Son, and to the Heirs of their Dyer 143 3. 


two Bodies begotten, Remainder over in Fee, and the Father dies lea- 
ving only one Son, who afterwards dies without Iſſue, and a Stranger 
abates, or the Eſtate had been diſcontinued, he in Remainder may have 


one Formedon, and need not bring ſeveral Writs. _ 


If a Remainder be once executed, that is to ſay, if the Remainder FN. B. 486, 
Man be once ſeiſed of the Eſtate-tail in Poſſeſſion, and the Right de- 487. 8 
ſcends to his Heir, the Heir ſhall not have a Formedon in Remainder 1 WR | 
but in the Deſcender; as if A. gives Lands to B. in Tail, Remainder to 25 
C. in Tail, B. dies without Iſſue, C. enters and aliens in Fee, and has Iſſue 
D. D. ſhall not have a Formedon in Remainder, becauſe C. his Father 
was ſeiſed, and the Right deſcended to him, but he ſhall have the 
general Writ of Formedon in Deſcender. 2 =. 


3. Of the Fozmedon in Reverter, 


This Writ lies where the Donee in Tail or his Iſſue die without Iſſue Lit. Seck. 596 

| ; ) . 

and a Stranger abates, or they who were ſeiſed by Force of the Intail E N. B. 485. 
diſcontinue the ſame; in either of theſe Caſes, the Donor or his Heirs %% Her 199. 


| 7 ö J. A . 
may have a Formedon in Reverter. be $5 may; 
| verſion muſt 


bring his Formedon, and can't have a Sire facias to execute a ine. 


This Writ lay at Common Law ; for tho? at Common Law the Eſtate- 2 InP. 356. 
tail was a Fee-ſimple Conditional, ſo that by having of Ifſue, the Donee Pw. 235. 
by Alienation, Sc. might have barred the Poſhbility of the Donor's 
Right of Reverter, yet the having of Children was in the Nature of a 
Condition Precedent; and therefore if the Donee never had a Child, the 
Donor might bring his Formedon in Reverter, and recover againſt any 


Alienation or Diſpoſition of the Donee. 


Vol. II. DIE a» 85 (B) Df. 


TS 


2 — 


837. charge the Perſon, and neither iſſue out of Land nor relate to it, and 


F. N. B. 477. never actually ſeiſed by Force of the Intail; as if there be Grandfather; 


himſelf Heir unto every one that had been inheritable to the Intail, tho' by the Regiſter he ſhould | 


| Barow and that the Right deſcended to him as Brother and Heir to the Donee, 


Dyer 14. pl. for him to ſay, that the Donee is dead without Iſſue, and that after bis 


500 Foꝛmedon. 


(B) Of what Things a Fozmedon will lte. 


Co. Lit, 2c. 133 that all ſuch Inheritances, as may be intailed, may be re. 
5 Tit. a covered in a Formedon, and that therefore it lies not only of Lands, 
Lee AY but alſo of Rents, (a) Cominons, Eſtovets, or other (%) Profits ariſing 
(a) But it is from Lands. : | 

ſaid, that if | TN : | 

one grants Common of Paſture to a Man and the Heirs of his Body, and the Donee dies, and the 
Heir is deforced of the Common, he ſhall not have a Formedon in Deſcender of the Common bur 
a Quod permittat, in the Nature of a Formedon, and ſhall count upon the Gift and Special Matter. 
F. N. B. 472. (b) As if a Man grants the Moiety of the Profits arifing out of his Mill unto another 
Man, and the Heirs of his Body, and the Donee dieth, and his Heir is 46forced of the Profi s, the 
Heir ſhall bave a Formedon in the Deſcender for thoſe Profirs. F. N. B. 451. — 80 if one grants 
to one, and the Heirs of his Body, Puſture for Twenty Oxen, or for an Hundred Sheep, G and 
the Donee die, and his Son, who is his Heir, is deforced thereof, he ſhall have a Formedon in the 
Deſcender. F. N. B. 471. | | | 


1 Rol. Abr. But no Formedon will lie for Things meerly Perſonal, which only 
TORS therefore can't be demanded as a Tenement in a Præcipe; as if A grants 
to B. and the Heirs of his Body, to be Maſter of his Hawks, or Keeper 
of his Hounds, with a Fee or Salary annexed to it, the Iſſue of B. can't 
have a Formedon thereof. „ 

Co. Lit. 60: If there be a Cuſtom in a Manor, that Copyholds may be intailed, 
8 which co-operating with the Statute de donis is allowed to be good, the 

19909  Iflue in Tail may have a Formedon of ſuch Lands. | 


(C) How the Demandant miiſt ſet forth his 


-- 


Title. 


Res. 2432 THE Demandant in a Formedon in the Deſcender muſt make himſelf 
Lern Heir to him who was laſt ſeiſed by Force of the Intail, but he (0 
5 216. ph. need not mention an Anceſtor who happened to be inheritable, but was 
Booth 143. Father and Son, and the Father dies in the Life-time of the Grand- 
Het 178. father, the Sen may bring his Formedon without alledging any Right in 
Obere in the Father. So if the Donee in Tail has two Sons, and the eldeſt dies in 
Formedon in . i | a 7 8 | 

Deſcender his Life-time, the ſecond may, after the Death of his Father, bring 
he Deman- his Formedon without taking Notice of the eldeſt Son. | 

ant made | 


make himſelf Heir only unto them that were ſeiſed by the Force of the Intail; yet the Writ was 
holden good, cited from the Year-Book 11 H. 6. 20. Hob. 51, 52. But he mutt not fail ro make him- 
ſelf Heir to all that were ſeiſed. Hob. 52. | | 


1 Mod. 219. So where in a Formedon in Deſcender the Demandant ſet forth, 


2 94 without alledging that the Donee died without Iſſue; and it was held 
1 96 good; for he could not be Heir to his Brother unleſs the Brother had 
| died without Iflue. 9 %%% | 
— 216. pl. In a Formedon in Reverter, the Demandant need not in his Writ or 
2 155. Count alledge, that all the Iſſue inheritable are dead; but it is ſufficient 


75-19. ph. 90. vine Death 
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Death it ought to revert to him, for he is (a) a Stranger to che Pedi- (4). But in 
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gree, and therefore not obliged to make it out. this Wir, 


. ; none of the 
Anceſtors of the Donor, that were ſeiſed of the Reverſion deſcended, are to be omitted in the 
Pedigree. Booth 155. 


So in a Formedon in Remainder, the Demandant need not alledge Booth 155. 


that all the Parties are dead, for he is equally a Stranger, as in the 3 L. 218. 


precedent Caſe; and it is ſufficient for him to ſhew, that he who laſt . 86. 


inherited by Force of the Intail is dead without Iflue. . ee. 


So in a Formedon in Remainder upon an Eſtate- tail limited to P. and Hob. 51. 
K. the Remainder to F. in Fee, & que poſt mortem P. and K. to J. Son 
and Heir of F. ought to remain; and the Writ was adjudged good 


without laying expreſly the Death of F. tho' it was urged that the Form 


of the Regiſter was ſo, becauſe the laying of 7. to be Heir of F doth 
import as much. | 

But in a Formedon in Remainder, it is not ſufficient for the De- ; Ma. 13. 
mandant to alledge, that the Iſſue in Tail is dead without Iſſue, with- per Helt C. ]. 
out ſaying that the Tenant in Tail is alſo dead without Iſſue, for he in 
Remainder can have no Title unleſs the Eſtate-tail be ſpent; and it is 
not implied, that becauſe the Iſſue is dead without Iſſue, that therefore 
the Tenant in Tail is, for he may have other Sons beſides his eldeſt. 

Alio if there be Tenant in Tail who hath three Sons, and the H.. 
ſecond levies a Fine in the Life-time of his Father, and the Lands de- 
ſcend to the eldeſt, in whoſe Life-time the ſecond Son dies, altho' the 
youngeſt Son may, on the Death of the eldeſt, bring his Formedon in 
Deſcender, and lay down the Intail, and then bring it to his eldeſt 
Brother that was Jaſt ſeiſed, and make himſelf immediate Heir unto him 
without Mention of the ſecond Brother ; yet if the ſecond Son ſurvived 
the Elder, the Tenant in the Formedon may plead the Fine of the middle 
Brother, and that he or his Ifſue did ſurvive, Ec. and this will be a 
good Bar. „ | | 


In a Formedon in Peſcender by Husband and Wife in Right of the Ho). 1. 
Wife, the Deſcent muſt be made in the Writ to the Wife alone, for the !Þrownl 154 
Defcent followeth the Blood, and to that the Husband is a Stranger. 85 

In a Formedon in Remainder, the Demandant ought to ſhew the E N. B. 486, 
Deed of Gift, if Oyer be required thereof, but he need not mention it in 487. 


35% 


his Count, but the Tenant is to demand Oyer thereof. Booth 153. 


, . 


(D) Ok the ane Plea in Abatement o2 
Bar. = 


PF HARE are ſeveral Pleas both in Bar and in Abatement, which 9,4 28. 

| the Tenant may plead to this Action; ſuch as (5) Non-Tenure, (4) This Plea 
which is a Plea in Abatement, and by which the Tenant ſhews that he is founded 
is not Tenant of the Freehold, or of ſome Part thereof, at the Time of on that 


br 3 le lai 

the Writ brought, or at any 'Time ſince; which is called Pleading N on- 3 * 

Tenure generally. e Bracton lib. 5. 
cab. 27. A- 


mittere non pole ſi quod non habet, & ita cadit breve. 


Special Non-Tenure is where the Tenant ſhews what Intereſt and Booth 29. 
Eſtate he hath in the Land demanded, as that he is Tenant for Years, 
in Ward, by Statute Merchant, Elegit, or the like; and therefore the 
Plea of Special Non-Tenure muſt always fhew who is Tenant. 5 


In 


— — 


592 Fozmedon. 
| | — — — pt 
| 1 Brownl.153- In a Formedon in Deſcender againſt three, who plead Non-Tenure, 
5 | Pit ver, and Ifſue thereupon joined, it was found ſpecially that two of them were 
. | Stajle. Leflees for Life, the Remainder to the third Ferſon ; and whether the 
5 three were Tenants, as the Writ ſuppoſed, was the Queſtion ; and it 
i ſeems by the Book that they were, for they ſhould have pleaded 
17 | | | ſeveral Tenancy, and then the Demandant might maintain his Writ. 
0 1 At Common Law, Non-Tenure of Parcel of an intire Thing, as a 
1 | 1 Mea. 181. Manor, c. abated the whole Writ ; but now by the 25 Z.3. cap. 16. it 
I is enacted, “ That by the Exception of Non-Tenure of Parcel, no 
il | % Writ ſhall be abated, but only for that Parcel whereof the Non-Tenure 
Wl: | Ts. „ was alledged. 5 
1 Mod. 181. If the Tenant pleads Non-'Tenure of the Whole, he need not ſhew 
who is Tenant; but in a Plea of Non- Tenure of Parcel he muſt ſhew 
who is Tenant, and this even before the Statute ;. for the Common Law 
would not ſuffer a Writ, good in Part, to be wholly deſtroyed, except 
the Tenant ſhewed the Demandant how he might have a better. 


3 Lev. 55 The Tenant can't, after a general Imparlance, plead Non-Tcnure of 
7 e, and Part, tho' he may plead Non-Tenure of the Whole. 
1 1400Ck, | 


3 Lev. 330. In a Formedon in Reverter it hath been adjudged, that if the Te- 
Hunlock ver. nant pleads Non-Tenure generally, the Demandant may maintain his 


wn”. carers — 
- 7. --— — TRI —„— 


[ 2 320 Writ that he is Tenant, tho' he can recover no Damages; and that 
i 8. C. 95 Littleton and Coke were not to be intended of Simple Plea of Non- 

WW Ienure, but of Non-Tenure with a Diſclaimer, as the Pleadings were 
1s uſually in Littleton's Time; for upon the Simple Plea of Non-'Tenure, 
| ſuppoſing the "Tenant hath no Freehold, but a Reverſion in Fee, the 
F Demandant ſhall not be reſtored to the Fee, for nothing is diſowned by 
/ . the Simple Plea of Non-Tenure but only the Freehold ; which may be 
„ true, and yet he may have the Reverſion in Fee; but when the Tenant 
"RF diſclaims, or pleads Non- Tenure, and diſclaims, the Demandant ſhall be 
5 | reſtored to the Whole, becauſe he hath diſclaimed the Whole. 

N * 5 A Feoffment and Lineal Warranty, with Aſſets, by Deſcent, may be 
3 % Tir, Pleaded in Bar to a Formedon in the Deſcender. So a Collateral War- 
i Warranty. ranty, without Aſſets, before the Statute 4 & 5 Ann. might be pleaded 
| 8 in Bar to ſuch a Formedon. 5 5 
5 Booth 164. So a common Recovery may be pleaded in Bar to a Formedon in 
W 1 ve Remainder or Reverter, either with double or ſingle Voucher; with 
iF coveries, ſingle, if the Tenant to the Writ were ſeiſed of the Eſtate- tail at the 
1 | 1ime of the Recovery; with double Voucher, tho' he were not ſeiſed. 
bl | Booth 165. In a Formedon the Tenant may plead in Bar an Exchange between 
* | the Anceſtor of the Demandant and he under whom the Tenant claims, 
i and that the Demandant entered into the Lands given in Exchange, and 
T7 | takes the Profits; and an Alienee may plead this Flea, tho' he be a 
| | Stranger, for he is Privy in Eſtate, | ND 
# | Co.Ent.322, b. No dedit, i. e. no ſuch Intail, is a good Plea in Bar of all Formedons, 
| Booth 163. and it may be pleaded by the Vouchee. | 
| Booth 164. To a Formedon in Remainder may be pleaded in Bar an Eſtate-Tail, 
5 made by another long before the Donor in the Count had any Thing, 
„ | and that the Tenants are Heirs to the firſt Intail. 

. Boah 164. A Remitter may be pleaded in Bar, as thus; that the Donee was 
| ſeiſed in Fee, and being an Infant made a Feoffment to the Donor, who 
| | | 885 gave the Land to the Infant in Tail, by which he was remitted, whoſe 


Eſtate the Tenant hath. 
1 Lev. 163. If in a Formedon in Remainder the Tenant pleads Infancy, and that 
2 ver. the Remainder deſcended to him, and prays his Age; and the Demandant 
Ain 10 pleads that the Remainder did not deſcend to him, and thereupon Iſſue 
252. 8. C. is joined, and found for the Demandant, a Final Judgment ſhall be given 


But for this notwithſtanding the Infancy of the Tenant. 
vide Tit. | | | 
Infant. 


— . The 


Fraud. 


ttt. 
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'The Tenn may eligd; this the Demandant, at the Day of the Pur- 


It is held as a Rule, that nothing can be pleaded in Abatement to this 


Action after a View, but what ariſes upon the View. 


Fraud. A 


nymous Words, and in, whatever Shape or Form they appear 
in, are always deemed odjous | in the Eye of the Law. 


Fe D, (a) Covin, Colluſion and Deceit, are often uſed as ſyno- 


But for the better Underfanding hereof we ſhall conſider, 


(A) what Acts are condemned in the Common Law 
Courts as fraudulent, tho' not within the ex zels 
Pꝛoviſion of any Act of Parltament, 


(B) TAhat Acts are deemed fraudulent in the Courts of 


Equity. 


Winch 23» 


chaſe of the Writ, was (a) ſeiſed of the Lands for which the Formedon 2 137. b. 
was brought, but in ſuch Plea he muſt ſhew of what Eſtate. 


127 That if 
the Deman- 


dant enters into any part of the Land after the Writ purchaſed, this falſifies his Writ; and therefore 
the Writ ſhall abate for the Whole. 1 Lutev. 29. 


Thar if the Tenant pleads Entry into Part 
pending = Writ, he ought to ſay that he entered and expulſed the other. Winch 23. 


3 Lev, 219, 


| Co. Lit. z. ö. 
(a) My Lord 
Coke defines 
Covin to be 
a ſecrer Aſ- 


ſent, determined in the Hearts of two or more, to the e and Prejudice of « another, Co. 
Lit. 357. N N 1 35 | 


(O) Ot fraudulent Conveyances to defeat Creditoꝛs and 


Purchaſers within the 13 & 27 Eliz, 


(D) In what Court Fraud is Cognitable. 


(E) cahere a Urong⸗Doer is farther puniſ@able than 


by making vord che kraudulent Act. 


. 2M (A) What 


— — — — —— — 
T Rn 
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bs Rol. Abr. 


What As are condemned in the Common 
raw Courts as fraudulent, tha not within 
the expꝛeks P2ovifion ok any Act ok Par⸗ 
Co. Lit. 3. b. ER E it may be laid down as a general Role, thas *withous the 
Dyer 295. expreſs Proviſion of any (a) Act of Parliament, all deceitful Prac- 
(a) As to the tices in defrauding or endeavouring to defraud another of his known 


== 


ſt re- ; : | 4 8 5 
markable Right, by means of ſome artful Device, contrary to the plain Rules of 
Statutes common 'Honefty, are condemned by the Common Law, and punifhable 
_ , according to the Heinouſneſs of the Offence. 
rau | 


Impoſicion, vide the Statute of Merton, or 20 H. 3. cap. 5. againſt the Lord's Enfeoffing his Son and 
Heir Apparent to defeat the Lord of his Wardſhip; and the Statute 4 H. J. cab. 17. to the ſame 
Purpoſe, the Statute of Gloceſter, or 6 E. 1. cap. 11. for ſecuring the Intereſt of Termors againſt Reco- 


veries by Fraud; but more particularly the 21 N. cab. F. eh enables Termors to falſify Re- 


coveries againſt their Leſſors. Weſftm. 2. or 13 B. 1. ch. 4. tar ſecuring the Wife's Dower againſt a 
fraudulent Recovery ſuffered by the Husband. 9 R. 2. cap. 3. 13 R. 2. cap. 12. 32 H. 8. cap. 38. for 
ſecuring the Intereſt of Reverſioners againſt Recoveries ſuffered by Fraud by particular Tenants, 
ſuch as Tenant for Life, Dower, Curteſy, and after Poſſibility of Iſſue extind. 5 E. 3. cap. 6. and 2 R. 
2. cap. 3. for ſecuring Creditors againſt ſuch as take Sanctuary. 1 R. 2. cap. 9. againſt fraudulent Feofi- 
ments do Perſons unknown. 3 H. 7. cap. 2. which makes Deeds of Gif: of Goods or Chattels, in Truſt 

fog the Maker, void. 33 H. 8. cap. 31. Apainft obtaining Money or Goods by falie Tokens, the 
13 Eliz. 3) Elia. 29 Car. 2. 3 & 4W. 3, 4& 5 V. z. which are here inforted, 9 Aur. againſt fray- 
dyheny Convey ances to n Votes at Elections of Knights of jbe Sbire, ond the Statutes aga inſt 


Frauds by Perſons becoming Bankrupts, for which vide Tit. Bankrupt. 


1 Sid. 3122 Such as (Þ) cauſing an illiterate Perſon to execute a Deed to his Pre- 
n. rag judice, by reading of it over to him in Words different from thoſe in 
; Which it was WR Elk ID G0 2.3619, L408 


Woman to | ; | SED 

execute Writings to another as her Truſtee, upon an intended Marriage, which in Truth contained 
no ſuch Thing, bur only a Warrant of Attorney to confeſs a judgment, &c. 1 Sid. 431.80 if he 
ſuppreſs a Wil, Ney 103. —— Or levies a Fino in another's Name. Ney 99. Moor 630. Cro. Eliz. 551. 
1 Med. 46. 2 Fon. 64, —— If he ſues our Execution upon a Judgment obtained by another Peron. 
Noy 99. ——= Or if he acknowledges an Action in the Name of another, without his Privity and 
againſt his Will. Noy 99. —— In which Caſes the Record may he yacated, and alfo the Wrong-Doer 


puniſhed by Information or Indictment, and obliged to anſwer in Damages, to the Party injured, by 


an ACGtion on the Cafe. 1 Salk. 379. 1 Hawk P. G 187-8. | 


x 


Co. Fit. 35. Alſo it is a Rule, that a wrongful (c) Manner of executing a Thing 
NI * ſhall avoid a Matter that might have been executed lawfully. | 
adding a Scal to a Note, which was ſufficient without a Seal, loſt his Security, 2 Vern, 162. 


41 Af. 28. As if a Man, that has a Right of Action to certain Lands, by Covin | 

44 4-29 cauſes Another to ouſt the Tenant of the Land to the Intent te re- 
f cover it from him; and he recovers accordingly againſt him by Action 

420, 549. . : = TA 

Co. Lit. 357. tried, yet he ſhall not be remitted to his ancient Right, but is in of the 

Poph. 64,100. Eſtate of him who was the Ouiter. | DS, 
44 40. 29. So if one Man diſſeiſes another of Land, to which a Woman hath 

1 Fol. Alr. Title of Dower of Covin, and with Conſent of the Woman, to the 
579.7 Intent to endow her, and he endows her in the (4) Country accordingly, | 

(4) The 3 # ; g's | 

fame Law, Yet this is of no Effect againſt the Diſſciſee, but he may ouſt him be- 
tho' the En- cauſe of the Covin. | | 

dowiment : = 

was upon a Recovery againſt him in a Writ of Dower, becauſe of the Covin. 44 / 29. 1 Rol. Abr 


549. gn! 
Fa yet ſhall the Piſſeiſee avoid it. Co. Lit. 357. b. 3 Co. 78. 5 Co. 31. 4. 6 Co. 58. 8 Co. 132. b. 


2 Inſt. 713. If Goods are fold in a Market-Overt, by Covin, between two, on 
Cro. Eli. Sc. Purpoſe to bar him that has a Right, this ſhall not bar him thereof. 
| 4 


And altho' the Aſſignment was indifferently made by the Sheriff of an equal third 


52 
rlon. 
and 
Doer 


d, by 


hing 


Covin 
© fe- 


\ ctjon | 
of the 


hath 


0 the 
ingly» | 


m be⸗ 


Lol. Abi. 


al third 
2. b. 


Wo, on 


of. 


Pounds, no Action on the Caſe lies, tho B. is hereby deceived 


- Purchaſer is cheated, and ought to have a Remedy for it. 


. 8 . . ito by 1 . > : oy 
| Maſter, tho' he did not command the Servant to ſell ic ro any particular Perſon. 


143. Bridgm. 128,——But it ſcems, that in theſe Caſes no Action lies againſt the 


» againſt a Goldſmith far mirglipg Droſs with bis Plate. Cro. Fac. 471. 


ea irtentione ta damnify the Plaintiff; for let C. intend quicquid velit, A. was damni 


| inſtead of the Name of A. aud pronounces him excommunicated, 


Fraud. | 


As to Frauds in Contracts and Dealings, the Common Law ſubjects 1 Rol. Abr 90. 
the Wrong-Doer, in ſeveral Inſtances, to an Action on the Cafe : as if C. Fac.474. 
a Perſon having the Poſſeſſion of Goods fells them to another, (a) But ee 
affirming them to be his own, when in Truth they are another's, an 3 
Action on the Caſe lies. oy „ e 0 
(4) 


Cale Letter 
(a) That the having the Goods in his Poſſeſſion is a Warranty in Law that they belong to him. 
1 Selk. 210. Yonge 5 


1 ” 1 "TT . . 1 * 4 *, * N * . . 
3 
q . * 
. nm 
- 
2 
—_— 
* 5 5 
hs ad. — 1 — « 4 


— 


ae” But if 4. poſſeſſed of Term for Years, offers to {ell it to B. and ſays, 1 Rel. Abs. 


that a Stranger would have given him Twenty Pounds for this Term, by bee. 
which, Means B. buys it, tho' in Truth A. was never offered Twenty 8 'Þ 
in the And that jo 
Value. Ps theſe Caſes 
| | it was the 
Plainiiff's Folly to belicve him, 


But if on a Treaty for the Purchaſe of a Houſe, the Defendant affirms 1 $9. 211. 
the Rent to be Thirty Pounds per Aun. whereas in Truth it is but 2357 RI 
Twenty Pounds, and thereby the Plaintiff is induced to give ſo men:: 5c, 
more than the Houfe is worth, an Action on the Cale lies; for the Value 1 $4. 146. 
of the Rent is Matter that lies in the private Knowledge of the Land- 1 Kb. 519, 
lord and Tenant, and if they affirm the Rent to be more than it is, the ; * 524. 

: Fey 5 „ A4Q- 
| ; judped. 

If a Vintner ſells (e) Wine, which he warrants to be ſound and not 11 146. 18. 
corrupted, or if a Perſon fells any (/) Commodity which he warrants I. N. B. 96. 
to be good, if it proves otherwiſe, an Action on the Cafe lies againſt e e 8 
him. EN | | (e) Phat if 
the Servant 
, 2 29 the 
: 9 17s 53 1 Rol. Ahr. 
air, no Ad ion Ties againlt 
6 53. 1 Rel. Abr. 95. Poth, 
Servant. 1 Jol. Abr. 
to a Relcaſg of the 
Attorney, for he acted 
f. 209. (J N an Action on the Caſe lies 

a f 3 KEE Rod on, So ac a 
Jeweller for felling counterfeit Jewels. 2 Kal. Rep. 5. 26, 27. Poph. 123 005 3 469. 1 
for ſelling Silk . eee it was of a different Kind. 1 Salk. 289. — Sq on a Procite 
to deliver ten Pots of good and merchandizable Pot-Aſhes, and delivering Pot- A; 3 
Dirt. 1 Vent. 365- | | 7 BG g Pot-Aithes mixed with 


of a Taverner ſells Wine to another which is corrupted, an Action upon the Cale lie 


95-— ut if a Servant ſells an unſound Horſe, or other Merchandize, in a F 
the Maſter, unleſs he commanded him to ſell to a particular Perſon. 9 F. 


25 —— Yo if an Attorney, in an Action of Deb', knows of, and was a Witneſs 
Debt, made before the Action brought for it, yer no Action lies againſt the 
only as a Servant, ahd in the Way of his Calling. 1 Me: | 


If A. is employed by B. to ſail from Euglaud to the Indies, and A. 1 Sid. 298. 
covenants that he or his Servants will not thence import any Cz/licoes, Hy aud 
Oc. and A. retains C. as his Servant in this Voyage, and acquaints him Fay: 


with the Covenants ; and notwithſtanding C. faiſly and fraudulently 128 88. 


| brings thence certain Callicoes, &c. A. ſhall have an Action againſt C. 1 Lev. 18S. 


for tho' no Action lies by a Maſter for a bare Breach of his Command; *: C. ad- 
yet if a Servant does any Thing falſly and fraudulently to the Damage of ludgedr tho 
his Maſter, an Action will lie. oh 72” 2 we 57 eke "is 
| | | Was not laid 
is be done 


1 Rol. Abr. 105. Like Point. ficd thereby. 


If A. be excommunicated, and the Letters of Excommunication are 1 Rot. 46r. 


. brought to the Parſon of the Pariſh to be read and publiſhed in the 100. 


Church againſt A. and the Parſon having Malice to B. inſerts his Name 3 
70. Z. 


| 2 an 838. 5. C. 
Action on the Caſes lies. 5 


If a Man chaſes the Cattle of another into the Lands of F. 5. whereby 1 Rol. Abr. 
he is ſubject to the Action of F. S. an (3) Action on the Caſe lies a- 199) 101. 
gainſt. him. Sa 325 
(e) So if one Perſon affirms that another's Sheep are Strays, by which the 


9 | are ſei SE - 
Bailiff of the Manor, an Action on the Cafe lics. Alen 3. 1 Roll, Abr. 191, / —— eiſed upon by the 


If 


33 


i 


cen 3, „ I 4 hath ] udgmenr againſt B. and J. & with an Intent to defeat him 
Sj nd of the Benefit of it, perſwades B. ro acknowledge a Judgment to a 


Tenftall, Stranger, to whom in Truth he owed nothing, and thereupon his Goods 
adjudged in are taken in Execution, Cc. A. may bring an Action on the Caſe againſt 


— 


or nur 7. S. on this Fraud and Combination. 


the Houſe of Lords. 


1 Rol. Abr. If Land be aliened pending a Writ of Debt by Covin, to avoid the 


549. Extent thereof for the Debt; yet when the Covin appears upon the Re- 
turn of the Elegit by the Sheriff, the Land ſo aliened ſhall be ex- 

tended. 985 | „ „( 
2 Nol. Abr. If a Man makes a Feoffment to the Uſe of his Son, an Infant, and 
5+. not in Conſideration of Marriage, Ec. and ten Days afterwards commits 


Treaſon, of which he is attainted, this Land ſha!l be forfeited ; for the 
| Fcoffment was fraudulent againſt the King. | | 
2 Nol. Abr. But if the Feoffment had been made in Purſuance of an Agreement 
34. entred into before, by which it was agreed in Conſideration of his Wife's 
; ſettling her Lands in ſuch Manner, that he would alſo ſettle his Lands 
on his Son; this it ſeems is not fraudulent, but good againſt the King. 
Skin. 557. A. being in Newgate for a Robbery makes a Bill of Sale of all his 
Jones nd Goods, to the Intent to make a Proviſion for his Son, and is afterwards 
n. convicted and executed; and in an Action of Trover brought by the Son 
againſt the Sheriff of London, it was held by Holt Ch. Juſt. that the Bill 
of Sale was fraudulent ; for tho' a Sale o fide, and for valuable Con- 
ſideration, had been good, becauſe the Party had a Property in the 
Goods till Conviclion, and ought to be reaſonably ſuſtained out of them, 
(a) That if Jet this (a) Conveyance is fraudulent at Common Law, for it cannot be 
a Man a. intended to any other Purpoſe than to prevent a Forfeiture, and defraud 


liens his the King. | 

Lands frau— | | | | | 4 | 
dulently, with an Intent to prevent a Forfeiture, and afterwards commits Felony, the Land ſhall be 
forfcited. 1 Kol. Abr. 34. | | | 


2 Leon. 223. A Man takes a Wife, and afterwards marries another, his firſt Wife 
living, and by Deed gave Part of his Goods to his pretended ſecond 
Wiſe; it ſeems this is a fraudulent Gift within 23 Elix. and by the Com- 
mon Law too, in Reſpect of Creditors, becauſe made without any va- 
luable Conſideration; for the ſecond pretended Marriage is ſo far from 
coming under the Notion of a Conſideration, that it is a Crime puniſh- 
able bv Law. 


Farefl. 37. A Man has a Judgment for a juſt Debt againſt A. and takes out a 
Rice and Ser Fieri facins, and gets the Sheriff to ſeiſe the Goods, but would not let 
Jean, him proceed further, but ſuffered the Goods to remain in the Cuſtody of 


A. the Debtor, B. who has allo a Judgment againſt A. for a juſt Debt, 
takes out a Heri ſacias; and the Queition was, whether he could ſeiſe 
upon the ſame Goods; and it was held per Cur', that he might, for the 
former was a fraudulent Execution, and the Sheriff might very weil re- 
turn Nulla bona upon it. | : 
Dyer 245-b. Tf there be Judgment in Debt againſt F. S. and he ſuffers himſelf to 
1 Nee,, be (a) outlawed for Felony with an Intent to defraud his Creditors, and 
(b) Where a ; 8 3 
priſoner in afterwards he purchaſes his Pardon and hath Reſtitution, the Creditor 
the Fleet, . may well take out Execution for this apparent Fraud. 
den e, procured himſelf to be accuſed of Felony, and to be removed to the Kirg's Bench, 
wich an Intent to plead Guilty, and after the Allowance of Cleryy, to get quit; and the King being 
informed of this Prattice, by his Privy Seal directed the Juſtices not to proceed ov his Arraignment 
without farther Directions from him. Dyer 245. | 


71H.4-19.b9 A Nan comes by Habeas Corpus out of London, and had no Cauſe. to 
1 kei. ir. have the Priſon, but by his Covin ; it was ordered, that he ſhould be in 
gp 128. Execution till he had paid the Debt recovered agaiuſt him after the 
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to 
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ſe to 


be in 
the 
Writ 


have the Opportunity of rifling it, and to elude the Juſtice of the Law, 81. 
by endeavouring to keep out of the Letter of it, by gaining a Poſſeſſion 1 Show. 59, 


defraud the Law. 


— Ae. 
8 —_— 


Writ brought, and that after he ſhould be remanded to anſwer the Plain- 
tis there. 

Hence it appears, that the making Uſe of the Proceſs of the Law is 2 If. 108. 
not only a Fraud, but an Aggravation of the Offence ; as if a Perſon in- H. P. C. 64. 
tending to ſteal a Horſe takes out a Replevin, and thereby has the Kehrge az. 
Horſe delivered to him by the Sheriff; or if one intending to rifle Goods June N 

f ; aym. 276. 
gets Poſſeſſion from the Sheriff by Virtue of a Judgment obtained, with- 
out any the leaſt Colour of Title, upon falſe Affidavits, Ec. 


If A. on a Quarrel with B. tells him, that he will not ſtrike him, but 11 5.0 48 
bat he will give B. a Pot of Ale to ſtrike him, and thereupon B. ſtrikes, 1 Hawk. P. C. 
and A. Kills him, he is guilty of Murder, for he ſhall not elude the Ju- 87. 
ſtice of the Law by ſuch a Pretence to cover his Malice. 

So if B. challenge A. and A. refuſe to meet him; but in order to e 1 Hauk. P. C. 

vade the Law, tells B. that he ſhall go the next Day to ſuch a Town 81. 

about his Buſineſs, and accordingly B. meets him the next Day in the 

Road to the ſame Town, and aſſaults him, whereupon they fight, and A. 

kills B. he ſeems guilty of Murder, unleſs it appear by the whole Cir- 

cumſtances, that he gave B. ſuch Information accidentally, and not with 

a Deſign to give him an Opportunity of Fighting. 35 I 
If a Perſon takes a Lodging in a Houſe, under the Colour thereof to 


— —————_— 


— 


Kelynge 24, 


of the Goods with the Conſent of the Owner, he ſeems to be as guilty 3 RN 
of Felony as any other Felon, in as much as his whole Intention was to Felony, by 
| 3 N. 
M. cap. 9. 


Ms PR «th. F2 


(B) What Acts are deemed fraudulent in the 


Courts of Equity, 


T is clearly agreed, that all Covins, Frauds and Deceits, for which 4 1»p. 84. 
1 there is no Remedy by the ordinary Courſe of Law, are properly See of the 
cogniſable in Equity; and it is admitted, that Matters of Fraud were Juridiction 


one of the chief Branches to which the Juriſdiction of Chancery was ori- of the Court 


of Chancery, . 
ginally confined, 2 | „ | | Tit. Courts. 
But as every Caſe on this Head depends ſo much upon its own Cir- 


cumſtances, it will be difficult to range them in any other Order than by 


inſerting the moſt remarkable Caſes where the Parties have been relieved 
againſt Fraud and Impoſition. e 

As where A. being Tenant in Tail, Remainder to his Brother B. in preced. Chan. 
Tail, A. not knowing of the Intail, makes a Settlement on his Wife for 35. Raw ver. 
Life for her Jointure, without levying a Fine, or ſuffering a Recovery, F 3 
which B. who knew of the Intail engroſſes, but does not mention any 3. Cand f. 
Thing of the Intail, becauſe, as he confeſſed in his Anſwer, if he had firmed inthe 
ſpoke any Thing of it, bis Brother, by a Recovery, might have cut off Houle of 
the Remainder, and barred him; and altho? after the Death of A. B. re- Lords. 
covered in Ejectment againſt the Widow by Force of the Intail; yet ſhe 
was relieved in Chancery, and a perpetual Injunction granted for this 
Fraud in B. in concealing the Intail, which if it had been diſcloſed, the 
Settlement might have been made good by a Recovery. | 

So where a Mother being abſolute Owner of a Term, the ſame being 2 Vern. 50. 
limited to her in Tail, is preſent at a Treaty for her Son's Marriage, Ren and 
and hears her Son declare, that the Term was to come to him at his Cheyney: 
Mother's Death, and is a Witneſs to the Deed, whereby the Reverſion 

Vol. II. MN: of 


i 


$98 = 8 5 : Fraud, 
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———— m 


of the Term is ſettled on the Iſſue of this Marriage after the Mother's 
Death, and ſhe was compelled in Equity to make good the Settlement. 
Air Eg. 357. If A. by a Nlarriage- Settlement be Tenant for Life of certain Mills, 
Haning and Remainder to his firſt Son in Tail, and the Son, who. knows of the Settle- 
He ment, incourages a Perſon to take a Leaſe for thirty Years of thoſe 
Atills, and to lay out conſiderable Sums of Money in new Building and 
improving them, in order to reap the Advantage thereof after his Fa- 
ther's Death; this is ſuch a Fraud and Practice, as ought to be diſcoun— 
tenance in Equity, and therefore it was decreed in this Caſe, that the 
Leſſce ſhould enjoy for the Reſidue of the Term that remained unex- 
pired after the Father's Death. . 
1 Very. 136. So where a younger Brother, having an Annuity of 100 f. per Aunum 
Hobs end charged on Lands by his Father's Will, agrees with 7. S. to fell it to 
Mete e Fi, which 7-8. is incouraged to purchaſe by the elder Brother, who 
told him, that though he had heard that there was a Settlement which 
had intatled thoſe Lands out of which it iſſued, that yet he had con- 
ſtantly paid this Annuity, as alſo 3000 J. charged by the fame Will to his 
| Siſters; and the elder Brother afterwards getting the Settlement into his 
Hands, and endeavouring thereby to avoid Payment of this Annuity, it 
was decreed in Favour of the Purchaſer, purely that the Annuity ſhould 
| till be paid on the Encouragement given by the elder Brother. 
Precel. Chan. So where Lands in Mortgage running through three Deſcents, and 
131: Barret the Perſon intitled to redeem, not knowing how much was due for the 
and Wells. F EN : a 5 | 
Intereſt, is informed by the Heir of the Mortgagee, that it was conſi- 
derably leſs than really it was; whereupon he ſettles it upon his Mar- 
riage, as ſubject only to ſo much, and it was decreed, that thoſe who 
derive under this. Sertlement ſhould redeem accordingly, without being 
| obliged to pay the Sum concealed for the Fraud. — — 
: Vern. 151, If A. has a prior Incumbrance on an Eſtate, and is a Witneſs to a ſub- 
Clare and the ſequent Mortgage, but does not diſcloſe his own Incumbrance; this is 


5 of _ ſuch a Fraud in him, for which his Incumbrance ſhall be poſtponed. 
to have been decreed. | 2 7 


4 . 
b s 1 


i Vern. 31o. So where a Counſel having a Statute from A. adviſes B. to lend A. 
7,77. Ver 1000. on a Mortgage, and draws the Mortgage, with a Covenant againſt 
all Incumbrances, and conceals his own Statute; and it was held, that 

the Statute ſhould be poſtponed to the Mortgage. . 
2 Vern. 554 So if A. being about to lend Money to B. on a Mortgage, ſends C. to 
per ver. enquire of D. who had a prior Mortgage, whether he had any Incum- 
19 5 brance on B.'s Eſtate, if it be proved that C. went to him accordingly, 

and that D. denied that he had any, D.'s Mortgage ſhall be poſtponed. 
2 Vern. 726. So if A. having a Mortgage on a Leaſehold Eſtate, lends the Mortgage 
hs Deed to the Mortgagor, with an Intention to borrow more Money ; this 
a 321, is ſuch a Fraud in the Mortgagee, for which his Mortgage ſhall be poſt- 
„ poned to the ſubſequent Incumbrance. | 

Ab». Eg. 35. The Plaintiff's Wife, before her Intermarriage with the Plaintiff, being 
Heatniff and poſleſſed of a Term for Years, as Executrix to her firſt Husband, and 
Se which was liable as Aſſets, to the Payment of his Debts, in order there- 
to, and to raiſe Money for that Purpoſe, the Plaintiffs, after their Mar- 
riage, entred into an Agreement with the Defendant for Sale of the 
Houſe in Queſtion, for the Reſidue of the Term, for 450 J. whereof 2107. 
was to be applied in Diſcharge of a Mortgage thereon to one J. S. and 
the remaining 240 J. was to be paid to the Plaintiffs; accordingly the 
Plaintiffs executed an Aſſignment of the Houſe to the Defendant, with a 
Receipt indoried thereon for the whole Purchaſe-money, but the Defen- 
dant did not then pay the Purchaſe-money, but gave a Note for the 
Payment of 2107. Part thereof to F. S. the Mortgagee, and of the re- 
maining 240 J. to the Plaintiffs; and for the Non-payment thereof the 
3 — Plain- 
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Plaintiffs brought their Bill to have a Specifick Performance and Payment 
of Ge Money accordingly ; the Defendant, by his Anſwer, admitted the 
whole Caſe to be as above ſet forth; but .infiſted, that he ought not to 
be bound thereby, for that the Plaintiffs could not make him a good Jitle, 
they having by Articles before Marriage agreed to ſettle this Houſe for 
the Benefit of themſelves and their Ifſue, of which he had no Notice at 
the Lime of his Purchaſe ; and for a Diſcovery of theſe Articles, and to 
have up his Note on a Re-afſignment of the Houſe, the Defendant 
brought his Croſs-Bill; the Plaintiffs by their Anſwer admitted there 
were ſuch Articles, but inſiſted, that the Houſe lying in Middleſex, thoſe 
Articles were never regiſtred in the Middleſex Office, and therefore void 
as againſt the Plaintiff; but on a Hearing at the Rolls, the Maſter of the 
Rea decreed the original Bill to ſtand diſmiſſed with Coſts; and on the 
Crots-Bill decreed the Note given for the Purchaſe-money to be deliver- 


cd up on a Re-aſjignment of the Houſe, and the Plaintiff in that Cauſe 


likewiſe to have his Coſts, by Reaſon of the Plaintiff's Fraud in conceal- 
ing the Articles; which Decree was affirmed by my Lord Chancellor. 
o m a Caſe between two Purchaſers of Lands in 7ork/hire, where the Abr E. 558, 


| ſecond Purchaſer having Notice of the firſt Purchaſe, but that it was Blades and 


not regiſtred, went on and purchaſed the ſame Eſtate, and got his Pur- Bes, 
chaſe regiſtred ; yet it was decreed, that having Notice of the firſt Pur- 
chaſe, though it was not regiſtred, bound him, and that his getting his 
own Purchate firſt regiſtred was a Fraud, the Deſign of thoſe Acts being 
only to give the Parties Notice, who might otherwiſe without ſuch Re- 
giſtry be in Danger of being impoſed upon by a prior Purchaſe or Mort- 
gage, which they are in no Danger of when they have Notice thereof in 
any Manner, tho' not'by the Regiſtry. | „ 
If a Copyholder, by his Will intending to give the greateſt Part of Preced. Chan, 
his Eſtate to his Godſon, and the, other Part to his Wife, is perſuaded 3- Deveniſp | 
by the Wife to nominate her to the Whole, on a Promiſe that ſhe 29 Baines, 


Would give the Godſon the Part deſigned for him; it will be decreed 


againſt the Wife on the Point of Fraud, tho' there was no Memorandum 
thereof in Writing purſuant to the Statute of Frauds and Perjuries. 


So where the Defendant, on a Treaty of Marriage for his Daughter .46r. Eg. 20. 


with the Plaintiff, figned a Writing compriſing the Terms of the Agree- Halfjenny 


ment, and afterwards deſigning to elude the Force thereof, and get looſe _ ON. 
from his Agreement, ordered his Daughter to put on a good Humour, by N 513 
and get the Plaintiff to deliver up that Writing, and then marry him, 
which ſhe accordingly did, and the Defendant ſtood by at a Corner of a 
Street to ſee them go by to be married; and the Plaintiff was relieved on 
the Point of Fraud. 1 1 5 5 
There are likewiſe ſeveral other Inſtances, where a Parol Agreement hr. Eq. 19. 
intended to be reduced into Writing, but prevented by Fraud, has been © vie it. 
decrecd in Equity, notwithſtanding the Statute of Frauds and Perjuries ; 100 
as where upon a Marriage-Treaty, Inſtructions were given by the Huſ- | 
band to draw a Settlement, which he privately countermanded, and af- 
terwards drew in the Woman by Perſuaſions and Aſſurances of fuch Set- 
tlement to marry him; and it was decreed that he ſhould make good the 
Settlement. 5 „ ny | | 
So where a Parol Agreement was concerning the Lending of Money on Ahr Eg. 20 
a Mortgage, and the Conveyance propoſed was an abſolute Deed from 
the Mortgagor, and a Deed of Defeaſance from the Mortgagee, and 
after the Mortgagee had got the Deed of Conveyance, he refuſed to 
execute the Defeaſance; and it was decreed againſt him on the Point of 
Fraud. | | 
If a Son and Heir apparent perſuades his Father not to make a Will Preced.Chan 4 
which he intended to have made, and which was to contain Proviſions Chamberlain's 
for his younger Children, promiſing to do for them himſelf; this js ſuch See 


4 have been 
aà Fraud, ecrecg. 


OO 


„ 
DEI "II III 


— 


a Fraud, for which Equity will decree the Heir to give them ſuch Pro- 

viſions himſelf. | | | | 

Preced. Clan-. So where Tenant in Tail is prevented by the Iſſue in Tail from ſuffer. 

5+ ing a Recovery, in order to provide for younger Children, by his Pro- 
miſing to do for them himſelf, Equity will compel him to do it after his 

Father's Death. 

2 Vern. 133, If a Mother having a Right to Dower, to incourage a Marriage of 
her Son to A. B. releaſes her Dower, and the Releaſe is ſhewn to the 
Wife and her Relations, it ſhall bind the Mother, though the Releaſe 


(4) That a was obtained by (a) a fraudulent Suggeſtion. 
Relcs ſe ſhall ; | 


be avoided in Equity whenever there is Suppreſſio deri or Suggeſtio falſi. 1 Vern. 19, 20, 31-32. 


1 Vern, 219. If a Man charges Land in D. with a Portion for a Daughter by a firſt 
Reeve and Venter, and then marries, and ſettles Part of thoſe Lands for the Join- 
. ture of a ſecond Wife, who has no Notice of the Charge, and A. be- 
lieving that the Portion would take Place of the Jointure, by Will gives 
other Lands in Lieu thereof, and the Wife combines with her Son, who 
is Heir to A. to defeat this Settlement and Proviſion on the Daughter, 
by adhering to her Jointure, and inſiſting, that the Proviſion on the 
Daughter was voluntary and fraudulent as to her; and that therefore ſhe 
was not bound to accept of the Deviſe; the Daughter will be relieved in 
Equity. 5 521 | | 8 5 | 
> Chan. Rep. „ Widow makes a (Y) Deed of Settlement of her Eſtate, and marries 
8 Howard à ſecond Husband, who was not privy to ſuch Settlement; and it ap- 
5 pearing to the Court, that it was in Confidence of her having ſuch E- 
the intended ſtate, that the Husband married her, the Court ſet aſide the Deed as 


Wife, the fraudulent. 8 > 
Day before | 


her Marriaye, entred privatcly into a Recognizance to her Brother; and it was decreed to be deli- 
vered up. 2 Chan. Rep. 79. — Bur where a Conveyance or Settlement ſhall be ſaid to be fraudulent, 
and in Derogation of the Rights of Marriage, vide 2 Vern. 17. 4. red | ESE 


5 Vern, > But where a Widow, before her Marriage with a ſecond Husband, aſ- 
unt an 


1 ſigned over the greateſt Part of her Eſtate to Truſtees, in Truſt for 

e, Children by her former Husband; and tho? it was inſiſted, that this was 

without the Privity of the Husband, and done with a Deſign to cheat 

him, yet the Court thought that a Widow may thus provide for her Chil- 

dren before ſne put her ſelf under the Power of a Husband; and it being 

proved that 8000 J. was thus ſettled, and that the Husband had ſuppreſ- 

ſed the Deed, he was decreed to pay the whole Money, without direct- 

| ing any Account. = „„ 

2 Vern. 11. A. failing in his Trade compounded with his Creditors at ſo much in 

Chili and the Pound, to be paid at the Time therein mentioned; and he having 

failed in Payment at the preciſe Time, ſome of the Creditors refuſed to 

ſtand to the Agreement, which being under Hand and Seal, he brought 

his Bill to compel a Performance thereof; but it appearing in the Cauſe 

that A. to draw in the Reſt of the Creditors, had made an under-hand 

Agreement with ſome of them, who were ſeemingly to accept of the 

Compoſition, to pay them their whole Debts, which being a Fraud and 
Deceit upon the Reſt of the Creditors, the Court would not decree the 

Agreement, nor relieve the Plaintiff, but diſmiſſed the Bill. 

2 Vern. 602. 80 where A, being intruſted by B. to receive Intereſt on Tallies, re- 

ae roms ceives the Principal and fails, and afterwards compounds with his Credi- 

tors, but B. would not come in, without having a greater Compoſition, 

which A. agrees to give, and A. brought his Bill to be relieved againſt 

this under-hand Agreement; but he having been guilty of a Breach of 


Truſt, and alſo a Farty to the Fraud, the Court refuſed to give him any 
Relief. | 8 


Danbridge. 
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If a Security be obtained from a Perſon by Fraud and Practice, upon 
a 5 © I "2 ern. 123. 
a Pretence of a Demand that is fictitious, it will be relieved apainſt in Where a 
Equity. | | Bill of Ex- 
3 . i 4 I change was 
obtained by a groſs Fraud, and it was relieved againſt with Coſts to be aſcertained by th 


1 ed ag ] ) bi e Party's own 
Oath. — Where a Policy of Inſurance for inſuring a Life was gained by Fraud, and ſet aſide with 
Coſts both ar Law and in Equity, 2 Vern. 206. — Where a weak Man was 


| i . s prevailed upon by Two 
of his Relations, to give a Bond to one of them, to ſettle his Eſtate t6 the Uſe of himſelf in Tail 
Male, Remainder ro his two Brothers ſucceſſively in Tail Male, and he afterwards Marrying was 
relieved againſt the Bond. 2 Vern. 189. | 9 


As where A. having by the Means of an Attorney prevailed on E. a 2 Verr. 307. 
Woman, to levy a Fine of ſome Houſes, and to execute a Deed leading 

the Uſes thereof to H. and his Heirs; and it being proved, that ſhe, at 

the Time of levying the Fine, declared ſhe muſt make uſe of ſome 

Friend's Name in Truſt; and afterwards by Will declaring ſhe had le- 

vied ſuch Fine only in Truſt, and the better to enable her to diſpoſe of 

the Eſtate, and thereby deviſed it to J. S. and his Heirs, ſubje& to the 


Payment of her Debts; and although A. proved a great Familiarity and 


Friendſhip between them, and that ſhe had declared he ſhould have her 

Eſtate; yet it was decreed, not only that the Eſtate ſhould be liable to 

the Creditors Debts, but that A. ſhould convey the Eſtate to the Deviſee 

and his Heirs. ; 35353 L 
So where A. being to procure 10007. for B. borrows it, and pays B. Preced. Chan. 

only 3007, and takes other 300 J. himſelf, and the remaining 400 J. in 8, Sit 

Goods, which prove worth little or nothing ; and'for ſecuring the Whole, 1 n 40 

both gave a Recognizance; yet that being ſued againſt B. he brought s. C. += 

his Bill, and had a perpetual Injunction againſt the Recognizance on 

Payment of 300 J. only and Intereſt, by Reaſon of ſome Circumſtances 

of Fraud; and it appearing to be a Contrivance, between 4. and the 

Lender, to charge B. with the Whole. . 90 


Where a Purchaſe was obtained from a Man almoſt in his Dotage, at „ 
a great Under-value, who was perſuaded by the Perſons that treated id Preced. 
with him, that they could help him to a great Match, and told him, Chan. 76. 


that to qualify himſelf for the Lady, it was neceſſary he ſhould convert Where on 


all his Lands into Money, and they treated for the Purchaſe in a Perſon's des of a” 
Name who knew nothing of the Matter; and for theſe Circumſtances of Fraud, che 
Fraud the Purchaſe was ſet aſide. 


Court of 
| | | Chancery 
_ refuſed to carry the Agreement of a Feme Covert into Execution. — Where a Purchaſe ar'a great 
Undervalue, obtained from a Perſon who ſome Time after be 


| came a Lunaiick, was ſet aſide for 
Fraud. 2 Vern. 678. TR MO 


Where an Apreement for a Purchaſe was obtained from a Woman of 2 Ver». 632. 


ninety Years of Age, and ſeveral ſuſpicious Circumſtances appearing, the %% er. 


; | 3 ; Mood. 
Court would neither decree it to be carried into Execution againſt the 


Heir at Law, nor to be delivered on a Croſs-Bill for that Purpoſe, but 
left the Parties to their Remedy at Law. 


(C) Ok fraudulent Con vepances to defeat 


„Creditoꝛs and Purchaſers within the 13 and 


27 Hz. | 


1* ſeems by the Common Law, if a Man had Right and Title to a 3 05 — 
Thing, or a juſt Debt owing to him, he might avoid any fraudulent 3 65% 


. 7 . 1 Dyer 293. 
Conveyance made to deceive him of that Right or Debt; as if a Man 12 10 
Vol. IL 70 had 4. 6. 


Fraud. 


had a Right to Goods, and he that had them ſold them by Covin in a 


Market-overt, to alter the Property of them; or if one paffed away 


Goods to deceive a Creditor, theſe Acts might have been fer afide ; bur 


if the Gift were precedent to the Right or Debr, there was no Way in 


ſuch Caſe to ſer aſide the Conveyance. 


c But now by the 13 Eliz. cap. 5. for the Avoiding and Aboliſhing of 


„ feigned, covenous and fraudulent Feoffments, Gifts, Grants, Aliena- 


cc tions, Conveyances, Bonds, Suits, Judgments and Executions, as well 
« of Lands and Tenements as of Goods and Chattels, now of late more 
c commonly practiſed than heretofore ; which Feoffments, Gifts, Grants, 
cc Alienations, Conveyances, Bonds, Suits, Judgments and Exccutions 
& have been and are deviſed and contrived of Malice, Fraud, Covin, 
cc Collufion or Guile, to the End, Purpoſe, and Intent to delay, hinder, 
« gr defrand Creditors and others of their juſt and lawful Actions, Suits, 
« Debts, Accounts, Damages, Penalties, Forfeitures, Hcriots, Mortua- 
cc ries and Reliefs, not only to the Let or Hindrance of the dug Courſe. 
« or Execution of Law and Juſtice, but alſo to the Overthrow of all 
ce true and plain Dealing, Bargaining and Chiviſance. | 


&« It is therefore enacted, that all and every Feoffment, Gift, Grant, 


22 N n, inn 1 1 ro 7 
c Alienation, Bargain and Conveyance of Lands, Tenements, Heredi- 


« taments, Goods and Chattels, or of any of them, or of any Leaſe, 
« Rent, Common, or other Profit or Charge out of the tame Lands, 
& Tenements, Hereditaments, Goods and Chattels, or any of them, by 


* Writing or otherwiſe, and all and every Bond, Suit, Judgment and 
Execution at an Time had, or hereafter to be had or made to, or for 
« any Intent or ] urpoſe before declared and expreffed, ſhall be from 


ce henceforth deemed and taken (only as againſt that Perſon or Pcrſons, 
ce his or their Heirs, Succeſſors, Executors, Adminiſtrators and Aſligns, 


c and every of them, Whoſe Actions, Suits, Debts, Accounts, Dama- 
„ pes, Penalties, Forfeitures, Heriots, Mortuaries and Reliefs by ſuch 


« guileful, covenous of fraiidulent Devices and Practices, as is aforeſaid, 
cc are, ſhall, or might be in any wiſe diſturbed, hindred, delayed or, de- 


c frauded,) to be clearly and utterly void, fruſtrate, and of none Effect, 


« any Fretence, Colour, fained Conſideration, expreſſing of .Uſe, or any 
cc other Matter or Thing to the contrary notwithſtanding. 3 
« Provided that this Act, or any Thing therein containcd, ſhall not 


c extend to any Eſtate or Intereſt in Lands, Tenements, Heredita- 
„ ments, Leaſes, Rents, Commons, Profits, Goods or Chattels, had, 


& made, conveyed or affured, or hereafter to be had, made, conveyed 
ce or afſured, which Eſtate or Intereſt is, or ſhall be upon good Conſide- 
ce ration, and boa fide law fully conveyed or aſſured to any Perſon or 
| Perſons, or Bodies Politick or Corporate, not having at the Time of 


“ ſuch Conveyance or Aſſurance to them made, any Manner of Notice 


& or Knowledge of ſuch Covin, Fraud or Colluſion, as is aforeſaid. 

« And by the 2) Eliz. cap. 4. for avoiding of fraudulent, fained and 
ce covenous Conveyances, Gifts, Grants, Charges, Uſes and Eſtates, 
ce and for the Maintenance of upright and juſt Dealing in the Purchafing 
&« of Lands, Tenements and Hereditaments, it is enacted, that all and 
& every Conveyance, Grant, Charge, Leaſe, Eſtate, Incumbrance and 
« Limitation of Uſe or Uſes, of, in, or out of any Lands, Tenements, 
«© or other Hereditaments whatſoever, had or made, or at any Time 
& hereafter to be made, for the Intent and Purpoſe to defraud and de- 
ceive ſuch Perſon or Perſons, Bodies Politick or Corporate, as have 
purchaſed, or ſhall afterwards purchaſe in Fee-ſimple, Fee-tail, for 
Life, Lives, or Years, the ſame Lands, 'Tenements and Heredita- 
ments, or any Part or Parcel thereof fo formerly conveyed, granted, 
leaſed, charged, incumbred or limited in .uſe,” or to defraud and de- 
ceive ſuch as have, or ſhall purchaſe any Rent, Profit or Commodity, 
in or out of the ſame, or any Part thereof, ſhall be deemed and taken 

I CEN & only 
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only as acainft that Perſon and Perſons, Bodies Politick and Corpo- 


& rate, his and their Heirs, Succeſſors, Executors, Adminiſtrators and 
“ Aſſigns, and againſt all and every other Perſon and Perſons lawfully 
cc 


“ have purchaſed, or ſhall hereafter ſo purchaſe for Money, or other 
“ good Conſideration, the ſame Lands, Tenements, or Hereditaments, 
« or any Part or Farcel thereof, or any Rent, Profit or Commodity, in 
or out of the ſame, to be utterly void, fruſtrate, and of none Effect, 
* any Pretence, Colour, fained Conſideration, or expreſſing of any Uſe 
« or Uſes to the contrary notwithſtanding. 0 5 

& Provided that this Act, or any Thing therein contained, ſhal) not 


extend or be conſtrued to impeach, defeat, make void or fruſtrate 


c any Conveyance, Aſſignment of Leaſe, Aſſurance, Grant, Charge, 
“ Leaſe, Eſtate, Intereſt, or Limitation of Uſe or Uſes of, in, to, or 


out of any Lands, Tenements or Hereditaments heretofore at any . 


« Time had or made, or hereafter to be had or made upon, or for good 
« Conſideration, and bona fide, to any Ferſon or Perſons, Bodies Poli- 
tick or Corporate, any Thing before mentioned to the contrary hereof 
„ notwithſtanding. , _ | FD 


« And par. 5. it is further enacted by the ſaid gtatute, That if any - - 


% Perſon or Perſons ſhall make any Conveyance, Gift, Grant, Demiſe, 
«© Charge, Limitation of Uſe or Uſes, or Aſſurance of, in, or out of 
« any Lands, Tenements or Hereditaments, with any Clauſe, Provi- 
* fion, Article or Condition of Revocation, Determination or Altera- 
< tion at his or their Will or Pleaſure, of ſuch Conveyance, Aſſurance, 
“ Grants, Limitations of Uſes, or Eſtates of, in, or out of the ſaid 
& Lands, Tenements or Hereditaments, or of, in, or out of any Part or 


“Parcel of them, contained or mentioned in any Writing, Deed, or 


& Indenture of ſuch Aſſurance, Conveyance, Grant or Gift, and after 
« ſuch Conveyance, Grant, Gift, Demiſe, Charge, Limitation of Uſes, 


or Aſſurance ſo made or had, ſhall, or do bargain, ſell, demiſe, grant, 


c convey, or charge the ſame Lands, Tenements or Hereditaments, or 
any Part or Parcel thereof, to any Perſon or Perſons, Bodies Politick 


or Corporate, for. Money or other good Conſideration paid or given, 


(the ſaid firſt Conveyance, Aſſurapce, Gift, Grant, Demiſe, Charge 
“ or Limitation, not by him or them - revoked, made void, or altered, 


* according to the Power and Authority reſerved or expreſſed unto him 


cor them, in and, by the ſaid ſecret Conveyance, Aſſurance, Gift or 
«© Grant,) That then the ſaid former Conveyance, A ſſurance, Gift, De- 
«< miſe and Grant as touching the ſaid Lands, Tenements and Heredita— 
« ments ſo after bargained, told, conveyed, demiſed or charged againſt 
ce the ſaid Bargainees, Vendees, Leſſees, Grantees, and every of them, 
ce their Heirs, Succeſſors, Executors and Aſſigns, and againſt, all and 
« every Perſon and Perſons which have, ſhall, or may lawfully claim 
« any Thing by, from, or under them, or any of them, ſhall be deem- 
© ed, taken, and adjudged to be void, fruſtrate, and of none Effect, by 
& Virtue and Force of this preſent Act.  _ 7 

& Provided, That no lawful Mortgage made, or to be made Fond fide, 
& and without Fraud or Covin, upon good Conſideration, ſhall be im- 
& peached or impaired by Force of this Act, but ſhall ſtand in the like 


c Force and Effect, as the ſame ſhould have done if this Act had never 


© been had or made. 


In the Conſtruction of theſe Statutes the following Opinions have been 

holden. | ; 3 . 

That where in a Formedon the Tenant pleaded Non-tenure, upon which C. EI 254 

they were at Iſſue; and it was found, that before the Writ purchaſed, £eorerd anc 

the Tenant infeoffed divers Per ſons, with an Intent to defraud him who 

had Cauſe of Action to the Lands, and that notwithſtanding the l 
Sa 00 


having or claiming, by, from, or under them, or any of them, which. 


Aen. 


604 


Fraud. 


3 Co. So. 
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took the Profits; and on this Verdict it was adjudged for the Deman- 
dant, viz. that by the 13 Eliz. the Feoffment was void againſt him. 
A. being indebted to B. in 400 J. and to C. in 2007. C brings Debt 


Tevine's Caſe, againſt him, and hanging the Writ, A. being poſſeſſed of Goods and 


Moor 638. 
2 Bulſt. 226. 
8. C5 


Chattels to the Value of 300 J. makes a ſecret Conveyance of them all, 
without Exception, to B. in Satisfaction of his Debt, but notwithſtand- 
ing continues in Poſſeſſion of them, and ſells ſome of them, and others 
of them being Sheep he ſets his Mark on; and it was reſolved to be a 
Fraudulent Gift and Sale within the 13 Ez. for tho' ſuch a Sale hath one 
of the Qualifications required by the Statute, being made to a Creditor 
for his juſt Debt, and conſequently on a valuable Conſideration; yet it 
wants the other; for the Owner's continuing in Poſſeſſion is a fixed and 
undoubted Character of a fraudulent Conveyance, becauſe the Poſſeſſion 
is the only Jndicium of the Property of a Chattel, and therefore this Sale 
is not made bona fide ; and as this is a leading Refolution, being agree- 
able to the Rule of Commerce ſettled by the Statute, ſo it is highly 
conformable to the moſt exact Reaſon and Equity; for if ſuch Colluſion 
and Practice were allowed between a Debtor and his Creditor, as it 
would prove injurious, to other Creditors of the fame Debtor, in depri- 
ving them of all Means of ſatisfying themſelves by the ſtared Methods 
of Juſtice; ſo it muſt in its Conſequence have a very ill Influence on 
Commerce, by preventing Loans of Money, and other Confidences of 


that Nature, which are ſo neceſſary for the Support of it, ſince no Man 


3 Co. 81. 
Moor 639. 


would lend, or truſt another with Money or Goods upon ſuch an apparent 


Hazard of loſing them. „ OT. | 
So where A. being indebted to five ſeveral Perſons in the Sums of 207. 
each, and having Goods to the Value of 207. makes a Gift of them to 


one of the Five, in Satisfaction of his Debt; but upon this ferret Truſt 


Nol. Abr. 
779. 

Palm. 214. 
3 Co. 8 I, 


* 


i Mod. 119. 
1 Vent. 194. 
1 Sid. 349. 
2 Rol. Rep. a 
306. 


3 Co. . 


Moor 638. 


between them, that the Grantee, in Compaſſion to his Circumſtances, 
ſhould deal favourably with him in permitting him, or ſome other for 
him, to uſe and poſſeſs the ſajd Goods, paying this Creditor as he was 
able and could afford it, the ſaid Debt of 207. and reſolved to be a frau- 
dulent Conveyance and Deed of Sale. 2 

So if A. makes a Bill of Sale of all his Goods in Conſideration of 
Blood and natural Affection to his Son, or one of his Relations, it is a 


void Conveyance in Reſpect to Creditors, for the Conſideration of Blood, 


Ec. which are made the Motives of this Gift, are eſteemed in. their Na- 
ture inferior to valuable Conſiderations, which are neceſſarily required in 
ſuch Sales by 13 Eliz. and this ſeems to be a Conſtruction ſuitable to 
the ſtricteſt Rules of Equity ; for if Conſiderations of Blood or natural 
Affection were allowed to be of equal Dignity with, or to come under 
the Notion of valuable Conſiderations required by this Statute, it would 
be in the Power of any Debtor, by ſuch Conveyances of his Perſonal E- 
ſtate to his Kindred, to build a Family upon a Conduct to his Creditors, 
which carries in it all the Strains of Injuſtice and colluſive Dealing; 
moreover, there is a ſtrong Preſumption, that ſuch Sales to Relations are 
conſtantly attended with a ſecret 'Truſt and Perſonal Confidence of re- 
conveying Part of the Goods to the Vendor for his Subſiſtence, ſo that 
they are intirely inconſiſtent with the Scheme laid down by the Statute, 
and therefore void and illegal. | | 

But if a Perſon, before he contracts any Debts, makes a voluntary 
Settlement on his Son bona fide, it ſeems that this is not within the Sta- 
tute, for it never could be the Intent of the Act to ſet aſide all voluntary 
Settlements ; but if the Gift be made on any Truſt either expreſſed or 
implied, berween Donor and Donee, it is within the Statute ; for all 
Acts for the Suppreſſing of Fraud are to be liberally expounded. - 
And therefore if the Jury find that the Owner continued in Poſſeſ- 
ſion of his Goods after his Bill of Sale of them, this is an undoubted 
Badge of a fraudulent Conveyance, becauſe the Poſſeſſion is the only Ju- 


I diciltth 
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dicium of the Property of a Chattel, which is a Thing unfixed and tran- 
ſitory; ſo there are other Marks and Characters of Fraud, as a general 
Conveyance of them all without any Exception, for it is hardly to be 
preſumed, that a Man will ſtrip himſelf intirely of all his Perſonal Pro- 
perty, not excepting his Bedding and wearing Apparel, unleſs there were 
ſome ſecret Correſpondence and good Underſtanding ſettled between 
him and the Vendee, for a private Occupancy of all or ſome Part of the 
Goods for his Support; alſo a ſecret Manner of tranſacting ſuch Bill of 
Sale and unuſual Clauſes in it, as that ir is made honeſtly, truly, and 
bona fide, are Marks of Fraud and Colluſion, for ſuch an artful and 
forced Dreſs and Appearance give a Suſpicion and Jealouſy of ſome De- 
fect varniſhed over with it. | „ 

If a Gift be made to deceive one Creditor, it is void againſt all Credi- ; C. 63. 
tors; but where-ever a Conveyance is conſtrued fraudulent, it muſt be Ader 61 4: 
with reſpect to real Creditors and Purchaſers for valuable Conſi— 1 8 
deration. | a 1 oa 


Therefore if a Man makes a fraudulent Leaſe, and then another Bi Ard. 233. 
fide, without Rent or Fine, the ſecond Leſſee ſhall not avoid the firſt oor 692: 


Leaſe; for no Purchaſer ſhall avoid a former fraudulent Conveyance, 

but a Purchaſer for valuable Conſideration. 3 : | 
But though a Purchaſer for valuable Conſideration within the 24 F. 5 Co 60. 

liz. hath Notice of a fraudulent Conveyance before he purchaſes, yet Gooche's Caſe, 


after the Purchaſe he ſhall' avoid it; for the Statute expreſly avoids ſuch Mur 12 5 


Conveyances, ſo that whether the Purchaſer hath Notice of them, or 

not, is not material. 5 5 19 | 
If A. brings an Action againſt B. for lying with his Wife, after which p,.e4. Char. 

B. aſſigns his Eſtate to Truſtees in Truſt, to pay the ſeveral Debts men- Leakner and 

tioned in a Schedule, and ſuch other Debts as he ſhould mention within Freeman. 

ten Days, and A. recovers oo. Damage, and brings his Bill to ſet 

aſide this Deed as fraudulent, and made to defeat him of his Recovery; 

in this Caſe A. can have no other Relief but to come in upon the Sur- 

plus, after the Debts mentioned in the Schedule, or appointed within ten 

Days purſuant to it, are fatisfied, the Deed being neither fraudulent in 


Law or Equity, A. being no Creditor at the Time of executing it; and 


it was conſcientious in him to prefer his Real Creditors to one, whoſe 


Debt, when recovered, was founded only iz Maleficio. 


* 


A. by Bill of Sale made over his Goods to a Truſtee for B. who lived 2 Vern. 400. 
with him as his Wife, and was ſo reputed, and he alſo purchaſed a Leaſe Fletcher and 
of the Houſe wherein he dwelt, in the Name of a 'Truſtee, and declared Lud Lidley. 
the. 'Truſt thereof to himſelf for Life, then in Truſt for B. during the 


- Refidus of the Term; and this Bill of Sale was held fraudulent as ts 


Creditors, but as to the Declaration of the Truſt of the Term, the 


Court held it good, and not liable to 4.'s Debts, the Term being never 


in him, and being ſo ſettled at the Time it was purchaſed, and A. might 
have given the Money to B. who might have purchaſed it for her ſelf, 
and in her own Name. ene Fa ; 1 
Fraudulent Conveyances and Gifts are only void againſt Purchaſers Cro. Tac 270. 
and Creditors, and ſhall bind the Parties themſelves, and their Repre- de 2 And. 
ſentatives. | | e . 

And therefore where A. made a fraudulent Sale of his Goods to B. .. 195, 
and delivered Poſſeſſion of ſome of them in his Life-time, and the Reſt Hawes and 
coming to the Hands of his Adminiſtrator, it was held in an Action Leader. 


brought by B. for thoſe Goods, that the Adminiſtrator could not plead 44 5 
the Statute of 13 Elix. nor maintain the Poſſeſſion of the Goods even to 


ſatisfy Creditors. | 
But if a Man makes a Deed of Gift of his Goods in his Life-time by 13 1 4 4.6. 


Covin, to ouſt his Creditors of their Debts; yet after his Death the Ven- 1 Rel. Abr. 


dee ſhall be (a) charged for them, (3) he's 
| 4 n 
Executor of his own Wrong. Telv. 197. Cro. Fac. 271. 


Vol. II. = * | Where 
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cr Elx $10. Where by Special Verdict it was found, that 4. being poſſeſſed of 
Bethel and divers Goods to the Value of 250 J. by Covin to defraud his Creditors, 
EE * made a Gift of his Goods to his Daughter, upon Condition, that upon 
nd. 17% | FIT. a og Ri CIS hi Sy $75 
8. C. Payment of 20 8. it ſhould be void, and died; and that 0 K inter- 
meddled with the Goods; after which the Daughter took Poſſeſſion of 
them by Force of the Gift, and then Adminiſtration was granted to J. FS. 
of all the Goods, c. of A. and in an Action againſt him as Executor, it 
was held, that the Gift was apparently fraudulent within the 13 Fl., and 
that by his intermeddling, before Adminiſtration granted to him, he 
became an Executor de ſor Tort, and liable as ſuch; and that the Law 
continued the Poſſeſſion in him from the Time of intermeddling to the 
| Time of granting Adminiſtration,” | 
Trin. 1706. If A. makes a Bill of Sale to B. a Creditor, and afterwards to C. 
Rabi ant another Creditor, and delivers Poſſeffion at the Time of the Sale to 
ng #olt C. J. neither, and after C. gets Poſſeſſion of them, and B. takes them out of 
his Poſſeſſion, C can't maintain 'Treſpaſs, becauſe the firſt Bill of Sale 
is fraudulent againſt Creditors, and ſo is the ſecond; yet they both 
bind A. and B.'s is the elder Title, and the naked Poſſeſſion of C. ought 
not to prevail againſt the Title of B. that is prior, where both are 
equally Creditors, and Poſſeſſion at the Time of the Bill of Sale is de- 
: .  livered over to neither. WD 5 | | | 
Moor 615. If a Gift be made to deceive one Creditor, it is void againſt (a) all 
(a) Where 2 the Creditors of the Party within the Statute. — _ HD 
Feoffment _ | | i TT nes 
was made to deceive Creditors, and tho* by the Event the King was cheated of his Ward, yer being 
only to that Intent and Purpoſe, it ought not to be extended farther. 10 Co. 57. So where 
there was a Redemiſe to 4. to the Intent the Wife of the Tenant ſhould not be endowed during the 
Life of .4. and it was held that it could not be extended to any other Intent-or Purpoſe. Dyer 351, — 
/ Where one heldibf divers Lords by Heriot Cuſtom, and to the Intent to deceiyg, one, made a Gift of 
ih | | all his Beaſts H&riotable.. 2 Leon. 8, 9. Dyer 351. | T | 


8 — att. tt At ae. „ 
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= Cro. Fac.131, ., A Man binds himſelf in a Bond to pay. Money, and then in a Statute 
1 132 to make ſuch a Conveyance, Sc. a fraudulent Conveyance is made 
| contrary to the Defeaſance of the Statute ; tho' the Conveyance be void 
i | againſt the firſt Debtor, yet it is a Breach of the Condition of the Sta- 
ttute, and the Conuſee ſhall be ſatisfied before the Creditor by Bond. 
5 Co. 60. It is not neceſſary that he who contracted the Debt ſhould make 
| _ the fraudulent Conveyance ; for if a Man binds himſelf and. his Heirs 
1 in a Bond, and Lands deſcend to his Heir, who makes a fraudulent 
1 | | | Conveyance of thoſe Lands, the Creditor ſhall avoid it. 3 
|} 2 Co. 54 „ If a Perſon, intending to deceive a Purchaſer, conveys by Deed in- 
1 11 Co. 74. rolled his Lands to the King, and afterwards, for valuable Conſideration, 
* | 5 conveys to F. S. the Purchaſer ſhall avoid this Conveyance to the King 
l by. the 27 liz. for altho' the Statute does not by expreſs Words extend 
mT | to the King, yet being a general Law, and made for ſuppreſſing of 
4 5 Fraud, it ſhall include him. 55 VVV 
Te 11 Co.74. a.b. So if A. being Tenant in Tail, Remainder to B. in Tail or Fee, and 
5 B. under an Apprehenſion that A. deſigns to ſuffer a Recovery, and 
#7 ES deſtroy his Remainder, by Deed inrolled conveys his Remainder to the 
King; yet if A. for valuable Conſideration afterwards by Recovery 
conveys the Eſtate to J. S. and dies without Iſſue, the Purchaſer ſhall 
avoid tbe Conveyance to the King as fraudulent within the 27 Eliz. 
Latch 222. In Treſpaſs againſt a Bailiff of a Manor for diſtraining Goods, he 
N Sir Ambrſe zuſtified by Virtue of his Authority, and that by his Precept he was 
1 0 * ver. commanded to diſtrain the Goods of 7. S. which Goods came to the 
1 | — : Plaintiff's Hands by Colour of a fraudulent Gift of them to the Plain- 
"i tiff; and on Iſſue, that the Sale was made bona fide, it was found for 
4 the Defendant, and adjudged for him, altho' it was objected, that he 
| | being no Creditor could not take Advantage of the Statute, which 
85550 being a Penal Law ought to be conſtrued ſtrictly. 
|| WES 205 | If 


_— 


a Purchaſer within 27 Flix. for tho” there were general Words in the 


| ſecond Feoffment, the Feoffee of the Feoffee ſhall. hold againſt the ſecond 


other Things he declared the Truſt of a Term of 1000 Years to be for the e 


out any Colour of Fraud; and tho' in its Creation it was voluntary, 


by Feoffment, and then ſells, the Sale ſhall be good. 


the Father dies, the Mother, without Conſent, ſells the Lands for valuable Conſideration to other 
Perſons; and it was held, that the Vendee ſhould not avoid the Settlement, the Power of Reyoca- 


Fraud. > 
If a Father makes a fraudulent Leaſe of his Lands, with an täten to 6 Co. 72. 1. 
deceive a Purchaſer, and dies before he makes any Conveyance of the © vide 
Lands, and afterwards his Son and Heir knowing or not knowing of Verth 45 6. 
this Leaſe, conveys to J. F. for valuable Conſideration, 7. S. ſhall avoid 

this Leaſe within the 27 Eliz. Hs DD | 

A. has a Leaſe of certain Lands for ſixty Vears, if he live ſo long, Co. Lit. 3. b. 

and forges a Leaſe for ninety Years abſolutely, and by Indenture re- Sir Richard 

citing this forged Leaſe bargains and ſells it for valuabſe Conſideration, Groß ham's x 
together with all his Intereſt in the Land, to B. in this Caſe B. is not Oe Anim we 


i —————— 


— 


Sale to paſs the true Intereſt, yet it is plain that it was never contracted 

for, or originally included in the Bargain; fo that the Bargain being made 
of an imaginary Intereſt, the Bargainee can never come under the 
Character of a Real Purchaſer, to defeat the Purchaſer of the true Leaſe 

of ſixty Years, which A. was really poſſeſſed of. po | 

A Deed, tho' it be fraudulent in its Creation, yet by Matter ex poſt 1 Sid 1 

facto may become good; as if one makes a fraudulent Feoffment, and ET 
the Feoffee makes a Feoffment to another for valuable Conſideration, 

and afterwards the firſt Feoffor alſo, for valuable Conſideration, makes a 


Feoffment of the firſt Feoffor. 


A. agrees with the Faft-India Company to go as Preſident to Bengal, Prece. Chit 
and enters into a Bond of 2000/7. Penalty for Performance of Articles 377. Baſt 
but before he ſet out he made a Settlement of his Eſtate, and among India Company 


raiſing of 50007. as a Portion for his Daughter, who afterwards married 
J. S. a Gentleman of 7001. per Ann. who before the Marriage was 


adviſed by Counſel, that the Portion was ſufficiently ſecured; and who 


afterwards on her Death had, on her Requeſt, expended 400/. on her 
Funeral, but never made any Settlement .on Por: and A. having em- 
bezilled the Goods and Stock of 6 a conſiderable Value, 
the Queſtion was, whether this Settlement was voluntary and fraudulent 
as to them; and it was held to be a prudent and honeſt Proviſion, with- 


yet being the Motive and Inducement to the Marriage, it made ir | |. 
valuable. 5 | 5 9 

On the Clauſe of the 27 Eliz. that if a Man ſettles Lands to Ules, 

with a Power of Revocation, and afterwards ſells the Lands for valuable 

Conſideration, that the former Uſes ſhall be revoked; it hath been 

holden, that if a Man having a future Power of Revocation bargains Mer 605. 
and ſells the Land before his Power commences, yet it is within the 3 C. 82. 6: | | | 
Act; ſo if the Power of Revocation be reſerved with the (a) Conſent (a) A Man 
of A. and he conveys his Land, not having revoked, the Conveyance aud bis Wife 


ſhall be good; ſo if one having a Power of Revocation extinguiſhes it or verde ty 1 
Right of the | | | 
= | , | Wife, in ö 
Conſideration of the Marriage of their Son, and 500 J. paid for a Portion, levy a Fine to the Uſe 

of the Father and his Wife for their Lives, then to their Son and his Heirs, Proviſo, that it ſhould 
be lawful for the Father to revoke, with Conſent of four Perſons, the Relations of the Son's Wife; 


— — ned 


tion being our of the Power of them to effect, the Conſent of ſuch being neceſſary, over whom ihe 
Father and Mother could not be preſumed to have any Power; otherwiſe if the Conſent were lo 
with thoſe Perſons, that may be ſuppoſed to be at the Diſpoſal of the Perions to whom the Pour is 


reſerved, 2 Fon. 94 5- | 


This Branch of the Statute does not extend to Creditors, and there- 
fore if the Conveyance was not made to deceive them, it ſeems the 1 5 
can't avoid it; but it hath been adjudged, that where A. poſſeſſed of Cr Elz. 8 10. 
divers Goods to the Value of 250 J. by Covin to deiraud his Creditors, 
made a Gift thereof to his Daughter, on Condition to be void on 
| Payment 


| 608 . Fraud. 


Payment of 205. that it was apparently a fraudulent Conveyance and 
W 44 „ 
Moer 638. If Goods continue in the Poſſeſſion of the Vendor, after a Bill of Sale 
8 of them, tho? there is a Clauſe in the Bill, that the Vendor ſhall ac- 
| | count annually with the Vendee for them, yet it is a Fraud; fince if 
141 ſuch colouring were admitted, it would be the eaſieſt Thing in the World 
if do avoid the Proviſions and Caution of the Act. | 
' | 2 Bulf 226, Where there is an abſolute Conveyance or Gift of a Leaſe for Years, 
Ii ms 4 and the Perſon who makes it continues in Poſſeſſion, after ſuch Sale the 
nnd” fraudulent, becauſe attended with that diſtinguiſhing Character 
of a Fraud; but if the Conveyance or Sale be conditional, as that 
upon Payment of ſo much Money the Leaſe ſha]l go to the Vendee, 
there Continuance in Poſſeſſion after the Gift does not make it fraudu- 
lent, becauſe the Vendee is not to have the Leaſe in Poſſeſſion till he 
gh performs the Condition. 1 r pn Rona 
il Oro. Fare 455. If one makes a Leaſe for Years with a Proviſo to be void upon 
ll | Payment of 105. this Leaſe will be void againſt Purchaſers ; but if it be 
| \ | a Mortgage for a conſiderable Sum of Money, tho? it be in the Power of 
i | | the Mortgagor, yet it is not void. LE, | 2 
I ” 2 Vern, 510. If a Man makes a voluntary Settlement, reſerving to himſelf a Power 
0 to Mortgage and Charge the Eſtate at what Sums he pleaſed, this 
5 | amounts in Effect to a Power of Revocation, and therefore fraudulent 
| EY 3 as to Creditors by Judgment. 5 Es by 
6 Co. 73. It ſcems to be clearly agreed, that if a Perſon makes a Settlement 
18 Cro. Fac. 158, on his Wife, or Child, after Marriage, in Conſideration of Love and 
4 475 Affection, and not purſuant to any Articles, or any Agreement in Con— 


** 


I; = 1 150, ſideration of the Marriage, or Marriage-Portion, that ſuch Settlement 
0 | | Hard. 395. being voluntary is fraudulent againſt Purchaſers within the 25 . 
„ | Cro. Fac. 158, But tho' the Settlement be made after Marriage, yet if it were in 
" | * = purſuance of Marriage- Articles, to make a Proviſion on the Wife and 
. | . 150. 


the Iſſue of the Marriage, it is not fraudulent ; and in this Caſe, the 
Wife and Children become Purchaſers themſelves, and ſhall avoid a 
„ prior voluntary Conveyance, and fhall in (a) Equity have the ſame 
1 | (a) Vide 3 \ a 4 RES c | 7 N 8 8 | 8 | 

| Chan. Ca. 99. Favour in not being obliged to diſcover Papers, Writings, Ec. 
1 Vern. 440, 479. 2 Vern. 701. | | . | 


Hard. 39 5. 


Cro. Fac454, As where a (5) Perſon promiſed a Woman, before Marriage, to make 
| 455. Deme her a Jointure of 10007. a Year; and after Marriage, for the ſecuring 
[| 5.5. rg the Payment thereof, made a Leaſe to commence after his Death 
judged; and for 100 Years, with a Proviſo, that on making the Settlement the 


5 | | thet the Teaſe ſhould be void; and this Leaſe was held good againſt a Pur- 
i | Wife's con? hu ſap. 7 © e : PLE 9 
5 cCcealing the LETS Re 4 2 ; | | 
1 Conveyance in this Caſe did not make it fraudulent, when upon revealing of it, it appears to be 
i good. (b) That before the Starute of Frauds and Perjuries, a verbal Agreement before Marriage 
was ſufficient to prevent its being ſaid to be fraudulent. 1 Vert. 194. 


1 Sid. 133. So where 4. made a Leaſe for Years, to the Uſe of ſuch Perſon as 
hath and ſhould marry his Daughter, provided he was then living and approved 
| Keb. 486. of the Match; and it was held, that if A. had ſold the Lands before the 
8. C. Marriage, that the Leaſe would be fraudulent againſt a Purchaſer; but 
if before the Sale the Daughter marries, the Father can't defeat it, be- 
cauſe it was the Cauſe of the Marriage, and drew on the Stranger to 
engage in it, and is of the ſame Effect as if it had been a Special Agree- 
ment with this particular Perſon; and it was held not to be neceſſary 
that the Father approved of the Match at the Time, but that if he ap- 

. proved of it ſeven Vears afterwards it was ſufficient. : 
Preced. . So where A. ſurrendered the Reverſion in Fee of Copyhold Lands 
0 275. Hs to his Son, to leſſen the Fine he muſt have paid in Caſe it had come 
ver. Clert. to him by Deſcent; and after, on the Son's Treaty of Marriage, the 
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to be conſidered as if it had been ſurrendered 


the Remainders, in reſpect to a Purchaſer. 


Was made on the Hus 


— — —— * 


Father tells the Wife's Friends, that this Copyhold was ſo ſettled on 
the Son, in Conſideration of which, and of ſome Leaſehold Lands 
ſettled by the Father, a Marriage was had, and 2000 J. Portion paid ; 
and tho' in the Settlement no Mention was made of the Copyhold 


| ec 
it was held, that the Surrender thereof, > 9 


in the Manner aforeſaid, was 


not voluntary or fraudulent againſt a Purchaſer, becauſe it was the prin- 


cipal Inducement that prevailed on' the Friends of the Son's Wife 9 
ſent to the Marriage, and to give her ſuch a Fyrtune, and that it ought 

at the Time of the 
Marriage. | Ba 


It ſeems to be holden, that if a Bond be given before Marriage to 13+, 285-6. 
ſettle a Jointure, and after the Marriage a Settlement is made, which goes 
farther, and intails the Land upon the Children of the Marriage, tagaat 
the Settlement may be good as to the Jointure, and fraudulent (a) as to (a) Where a 
c Father made 
a Settlement, 
nd afterwards 


on the Marriage of his Daughter, to himſelf for Life, Remainder to the Daughter, a 
ed during his Life within 


ſold the Land to another, * the ae Conveyance ſhall be avoid 
the 27 Eliz. 2 Rol. Rep. 306. Q. —— Where a Settlement, in Conſideration of a Marriage. Porti 

| 25 and Wife, and the Iſſue of that Marria e, Remainder to the Heirs of the | 
Body of the Husband ; and it was held, that the Conſideration ſhould extend to the Iſſue of the 
Husband on a ſecond Venter, 1 Lev. 150, 237. Hard. 395. 1 Chan. Ca. 104. | 


But where the intended Husband being under Age, and ſo in- Preced. Chan 
capable of making a Settlement, and the Wife's Father gave a Bond 5?” 
for the Payment of 1500 J. on his making a ſuitable Jointure-Settle- 23 — and 
ment on her, without taking any Notice whatſoever of the Iſſue, and 22 
the Marriage took Effect; and the Husband ſome Years after, on the 


Payment of the 1500/. made a Settlement of 147 J. per Ann. on himſelf 


for Life, Remainder to his Wife for Life, for her Jointure, with Re- 
mainder to their firſt and other Sons, in the uſual Form ; and it was 
held, that this Settlement was neither voluntary nor fraudulent, being 
but adequate to the Wife's Fortune ; and that the Words of the Bond 
were capable of ſuch a Conſtruction, for that a Jointure-Settlement muſt 
be intended a Settlement in the common Form to the Iſſue, and a 

Jointure for the Wife. | „ 

It has been held, that Fraud may be given in Evidence to defeat a 5 Cs. 60. 
fraudulent and covinous Conveyance, and that the Party who offers it Hob. 72. S. C. 
need not plead it, for the Acts to prevent Fraud are to be conſtrued — 5 
liberally in Suppreſſion of the Miſchief, beſides, it were an Hardſhip to ;oreed : but 
force the Party to plead a Thing that is managed with ſo much Subtlety if the Iſſue 
that he can't attain a competent Knowledge of it to plead it in due had been 


| taken di- 
Time. a „„ | 1 17 in: 
feoffed, or not infeoffed, the Feoffment muſt be avoided by pleading the Fraud ſpecially. & vide 


10 Co. 56-7. Cro. Car. 550. That Covin is not fo be preſumed; and that if in a Special Verdict 
the Jury find ſuch Circumſtances in the Caſe, as might very well have ind 


uced them to find Fraud, 
yet if they do not expreſly find it, it ſhall never be preſumed, . . 
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(D) In what Court Fraud is'Cognifable, 
| 3 I. 18 clearly agreed, t hat the Court! of Chancery had always an ori- 


il | Juriſdiction ginal Jurifdiction in relieving againſt Frauds, and that at this Day it is 
J ] of the Co rt the only Court where: Matters of Fraud are properly- Cogniſable. 3 


i | of Chancery 
18 Tit. Conves. -- oi IHR A: 5 TO "Ip 5 
Wi Preced. Chan. But it hath been doubted, whether a.Court of E, ey could give Re- 
1 | > * 267 lief on the Statutes which make Conveyances and Diſpoſitions fraudulent 
| | | ak eds, againſt Purchaſers and Creditors, bein Introductive of new Laws; but 

| 

| 

| 

| 

i 
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it is now fettled, that ſuch Relief may be biete Equity, and that 
0 | 


Directing am Iſſue to be tried at Law Is only diſcretionary in. the Court. 
Preced. Chan. A. recovers a Judgment apainſt tlie Jefendant*s Father, and the 
2 Bae Plaintiff (the Sheriff*s Bailiff) levied 24 J. of Goods in Poſſeſſion of the 


x 
-. k 
+ » 


Sh "Defendant's Father; the Defendant ad Trover againſt the Plaintiff, 
_ pretending: the Goods to be his, becauſe the Landlord had ſeifed them 
1 | | for Rent, and ſold them to him; but on Evidence the Sale was proved 
Wi fraudulent, and that the Father was in. Poſſeſſion. all aiong, and paid 

. | Taxes for the Farm and Goods, Ec. and therefore the Judge gave Di- 
rections to the Jury to find for the Defendant at Law; but becauſe he 
had not proved a Copy of the Judgment, as it was held he: ought, for 
that only Reaſon the Jury found againſt him; and he brought his Bill 
| for Relief; and a Demurrer to it on the arguing was over-ruled; then 
1 | e by Anſwer he inſiſted upon his Property under the Bill of Sale and Re- 
t | covery at Law, where the Matter is properly triable, and relied on that 
4 without examining any Witneſſes; but the Plaintiff fully proved his Caſe 
* | as before, and that the Judge altered his Directions only for want of 
11 Proof of the Judgment, and diſproved: the Defendant's Anſwer in ſome 
4th 5 Particulars ;, and a perpetual Injunction was granted againſt the Judg- 
4 . ment, and the Defendant to pay Coſts; for, tho' it were examinable at 
it | Law, ſo it was in Equity too; and the Plaintiff having ſet out the whole 
5 | Matter, and proved it to be true, if it were untrue the Defendant might 
|. have diſproved. | | 1 | 


4 o 


* 2 Vern. 8, 9. But it hath been held, that a Will relating to the Perſonal Eſtate 
1 (a) But tho'* 


1 Ln aue can't be ſet (a) aſide in a Court of Equity for Fraud and Impoſition, 
tf | 8 by Fraud. let the Fraud be ever ſo great or ſo ſtrongly proved; and that this is a 
id | | and ptoved . a Matter properly Cogniſable in the Spiritual Court. | 

it in the Spiri- | 15 „ | 

1 | | tual Court, can't be controverted in Equity; yet if the Party, claiming under ſuch Will, comes ſor 

oF | | any Aid in Equity, he ſhall not have it, 2 Vern. 76. | x 


2 Vern, Joo. It was once held, that a Will relating to the Real Eſtate, as well as 

* Preced. Chan. 4 Deed, may be ſet aſide in Equity for Fraud and Circumvention; as if 

F e a Man agrees to give the Teſtator 20007. in Bank Bills, upon Condition 
he deviſed his Eſtate to him; and on the Delivery of ſuch Bills he makes 

his Will, and deviſes his Eſtate to him, and the Bills prove to be forged 

: and counterfeit. | SE _ | 

Abr. Eg. 6. But it hath been lately reſolved in the Houſe of Lords, that a Will 
of a Real Eſtate could not be ſet aſide in a Court of Equity for Fraud 
or Impoſition, but muſt firſt be tried at Law on deviſavit vel non, being 
Matter proper for a Jury to inquire into. | | 


4 FO (E) Where 


ere 
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Y) Where a Wrong-Decr is further puniſh- 
yo than by making void the fraudulent 
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FT 1 is clear from many Inſtances, that groſs Frauds are puniſhable by Cr. Fac. 497. 


way of Indictment or Information; ſuch as playing with falſe Dice, 2 Ret. Ahr. S. 


cauſing anciJliterate Perſon to execute a Deed: to his Prejudice, levying * Rol. Rep. 


23 Eine in another's Name, Cc. and that for theſe and ſuch like + Of: 123. 849. 
fences the Party may be puniſhed not only with Fine and Impriſon- 6 Mod. 4:. 


ment, but alſo with ſuch farther infamous Puniſhment; as the Judges in 1 S 312, 


their Diſcretion fball think proper. e, Ny 8 
| Min Mor 650. Oro. Eli. 531. 1 Mod. 46, -& Fon, . 
[nut 1444165 745 1811 7 a EZ ez 


But it hath been holden, that the deceitful receiving of Money from 6 od. 195. . 


one Man for another's Uſe, upon a falſe Pretence of having a Meſſage L Salk. 379. 


ind Order to that Purpoſe, is not puniſhable by any criminal Profecu- 4 EY 
tion, becauſe : it is accompanied with no manner of artful Contrivance, 


but wholly: depends on a bare naked Lie; and it is ſdid to be needleſs to 
provide ſevere Laws for ſuch Miſchiefs, againſt which common Prudence 
and Caution may be ſufficient Security. . 5 


But by the 33 H. 8. cap. 1. it is enacted, “ That if any Perſon or 
“ Perſons ſhall falſly and deceitfully obtain, or get into his or their 


ec Hands or Poſſeſſion, any Money, Goods, Chattels, Jewels, or other 
« Things of any other Perſon or Perſons, by Colour and Means of any 
c privy falſe Token, or counterfeit Letter, made in another Man's Name, 


« to a ſpecial Friend or Acquaintance, for the obtaining of Money, Sc. 

« from ſuch Perſon, and ſhall be thereof convicted by Witneſs taken 

« before the Lord Chancellor, or before the Juſtices of Aſſiſe, or before 

ce the Juſtices of the Peace of any County, City, Borough, Town, or 

« Franchiſe, in their general Seſſions, or by Action in any of the King's 

« Courts of Record, every ſuch Offender ſhall ſuffer ſuch Puniſhment _ 

& by Impriſonment, ſetting upon the Pillory, or otherwiſe, by any (a) (a) It is ſaid, 
« Corporal Pain, except Pains of Death, as hall be appointed by thoſe that the Ot- 


c before whom he ſhall be ſo convict. | | | 8 
Proſecution upon this Statute, becauſe it is expreſly ordained that ſome Corporal Puniſhment ſhall be 


infliged, and no other is mentioned 3 Inſt. 123. But in Cro. Car. 564. there 1s a Precedent, by which 
it appears, that one convicted on ſuch a Proſecption hath been adjudged not only to ſtand on the 
Pillory, but alſo to pay a Fine of 5001. and to be bound with Surcrics to his gogd Behaviour. 


And it is further enacted by the ſaid Statute, © That as well the And by the | 


« Tuſtices of Aſſiſe for the Time being, as alſo two Juſtices of Peace in 27 Elix. cap. 


| . rar. 3. the 
ce the ſame County, whereof the one to be of the rum, may call and 5 F $4655 e 
cc convene by Proceſs or otherwiſe, to the {aid Aſſiſes or general Seſſions, Mutandis is 


c any Perſon being ſuſpected of any of the Offences aforcſaid, and to enddted as 


SE $02, Dh | | 2 to fraudu- 
commit or bail him till the next Aſſiſes or general Seſſions, E?c. | len Gan- 
veyances to deceiye Purchaſers, 


By the 13 Eliz. cap. 5. par. 3. it is enacted, © That all and every the 
cc Parties to ſuch feigned, covenous or fraudulent Feoffment, Gift, 
“Grant, Alienation, 33 Conveyance, Bonds, Suits, Judgments, 
« Fxecutions, mentioned in the Statute, and being privy and knowing 
« of the ſame, or any of them, ſhall witringly and willingly put in ure, 
C avow, maintain, juſtify or defend the ſame, or any of them as true, 
* ſimple, and done, had or made bona fide and upon good Conſidera- 
„ tion, or ſhall alien or aſſign any the Lands, Tenements, Goods, 

| 6 Leaſes, 


22 ——————ö*— — 


o 
= —— as * Pry 


- oy 11. 
2 * * + — 92 . 


Fraud. 


te J.eaſes, or other Things mentioned in- the Statute; to him or them 
© conveyed, or any Part thereof, ſhall incur the Penalty and Forfeiture 
c cf one Year's Value of the ſaid Lauds, Tenements and Hereditaments, 
c T.eales, Rents; Commons; or other Profits, of or out of tlie ſame; 
« and the whole Value of the Goods and Chattels, and alſo ſo much 
& Money as are or ſhall be containcd in ſuch covenous and feigned 
« Bond; the one Moiety whereof to be to the Queen's Majeſty, her Heirs 
ce and Succeſſors, and the other Moiety to the Party or Parties by ſuch 
« feigned and fraudulent Feoffment, Gift, Grant, Alienation, Bargain, 

Conveyance, Bonds; Suits, Judgments, Executions, Leaſes, Rents, 
« Commons, Profits, Charges, and other Things aforeſaid, to be reco- 
ce vered in any of the Queen's Courts of Record, by Action of Debt, 
« Bill, Plaint or Information, wherein no Eſſoign, Protection or Wager 


c of: Law ſhall be admitted for the Defendant or Defendants, and alſo 


Dyer 351. pl. 
33 =; 

2 Leon. 8. 
Crs. Eli2.645. 


(a) That 
Hens and 


Chickens are 
tame, ſo 
Peacocks, 
like other 
domeſtick 
Fowl, are 
tame by 
Nature. 


cc being thereof lawfully convicted ſhall fuffer Impriſonment for one 
„ half Year without Bail or Mainprize. 5 
Information brought in London on the aforeſaid Act for juſtifying apud 
L. of a fraudulent Gift of Goods, made by A. to the Detendant to de- 
fraud the Plaintiff of his Debt, the Defendant ſaith, that A. gave theſe 
Goods to him at C. bona fide, and that he juſtified the Gift there, and 
traverſes the Juſtitying it at L. and ruled to be no Plea; for 31 Eliz. 
reſtrains common Informers to bring their Actions only in the proper 
County where the Offence was done; yet that does not extend to a 
Party grieved, but that he may inform in what County he pleaſes, for 
he is not a common Informer. e 


F 


Game. 


tion of the Game, it may be neceſſary to obſerve how the 
Common Law ſtood herein, which depends upon the Difference 
made between tame and wild Animals. | | | 1 05 

The tame Animals, ſuch as (a) Horſes, Cows, Sheep, Oc. are ſuch 
Creatures, as by Reaſon of their Sluggiſhneſs and Unaptneſs for Motion 
do not fly the Dominion of Mankind, but generally keep within the 
ſame Purlieus and Paſtures, and may be caſily purſued and overtaken _ 
if by Accident they ſhould eſcape; and therefore the Owner hath the 
ſame kind of Property in them as he hath in all other inanimate 
Chattels, and for the Violation thereof may bring an Action of Treſpaſs. 


Bis R E we take Notice of the Statutes made for the Preſerva- 


Off. Ex. 83. 1 Rol. Abr. 5. 18 H. 8. 2. So ſeveral Sorts of Dogs are tame, as the Maſtiff, Hound, which 
comprehends Greyhound, &c. Spaniel and Tumbler; and for theſe a Perſon may maintain an Ac- 
tion of Treſpaſs, without alledging that they were tame. Cro. Eliz. 125. Ireland and Higgins. 1 Sand. $4 


cited and apreed. 


St a Perſon may juſtify in Aſſault and Battery in Defence of his Dog that, 


is tame. Raft. Ent. 611. —— So a Replevin lieth of a Ferret. Cro. Eliz. 126. 


7 Co. 16. 


3 Lev. 227. 


g The wild Animals, ſuch as Deers, Hares, Foxes, Cc. are underſtood 
thoſe which by Reaſon of their Swiftneſs or Fierceneſs fly the Dominion 
of Man, and in theſe no Perſon can have a Property, unleſs they be tamed 


4. or 


j) 
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or reclaimed by him; and as Froperty is the Power that a Man hath 
over any other Thing for his own Ute, and the Ability tat he has to 
apply it to the Suſtentation of his Being, when that Power ceaſes his 


8 


Property is loſt; and by Conſequence an Animal of this Kind, hie! 
after any Seiſure eſcapes into the wild Common of Nature, and aſſerts 
its own Liberty by its Swiftnels, is no more mine than any Creature in 
the Indies, becauſe I have it no longer in my Power or Diſpoſal. 

Hence it appears, that by the Common Law every Man had an equal 5. tg. 
Right to ſuch Creatures, as were not naturally under tlie Power of C. Eliz.54-. 
Man, and that the meer Caption or Sciſure created a Property in them 
except in the following Inſtances. . 4 

1. By immediate Manucaption, or taking them and killing them; for 7 Co. 16. 
in theſe Caſes they belong to ſuch Perſon in the ſame Manner as anv © 
other Chattels, and can't be. violated from him, ſince the firſt Seiſure 
and Caption was ſufficient to veſt the Property of them in him. 

2. By taking and taming them, and then alſo they belong to the: ch 16 5. 
Owner, as do all the other tame Animals ſo long as they continue in this Pe. Platt. 
Condition, that is, as long as they can be conſidered to have the Mind 5“ 
of returning to their Maſters; for while they appear to be in this State 
they are plainly the Owner's, and ought not to be violated; but when 
they forſake the Houſes and Habitations of Men, and betake themſelves 
to the Woods, they are then the Property of any Man. ED 

3. Another way of gaining Property in them is by Incloſure, and then March go. 
the Beaſts muſt be underſtood to be mine, as the Profits of the 'Scil it - 
ſelf are, and they can no more be taken and carried off than any other 
Profits of the Land; and therefore if incloſed Deer in a Park or Pad- 
dock, Conies in a Field or Warren, they become fo my own, that no 
Man ought to kill or take them away; now ſince in this Cafe 'tis the 
Incloſure only that retains them, (for take away the Incloſure and they 
are in their natural Liberty, ) therefore the Party is faid to have Right 
as he hath to any other Profits there incloſed, and a diſtin*t and inde- 
pendent Right in every Animal. | | 

4. The King, as an Acknowledgment of his Dominion over the Seas; Co. 16. 


5 


and great Rivers, by his Prerogative has a Property in ſome Animals 


under the Denomination of Royal Creatures, as Sturowns, Hales and < 
Swans, all which are the Natives of Scas and Rivers. 

On theſe Reaſons and Diſtinctions of the Common Law, we ma _ 
now ſce how the Law ſtands with regard to Perſons qualified to kill } . 0 
the Game, within the ſeveral Statutes made for the Preſervation thereof. 

Firſt it is clear, that if a Man purſue Deer, Hares or Conies out of Mich. 9 / z. 
his Land, or the Lands of another into (4) mine, and there takes them, ®#tton and 
they are the Hunter's and not mine, becauſe I never had any original geed 5e, 
Property by incloſing them, | 5 

5 | „„ | | (a) But it is 
ſaid, that if a Man flies his Hawk at a Pheaſant in his own Ground, and the Hawk purſues the 
Pheaſant into another's Warren, the Owner of the Hawk can't juſtify the Entering the Warren and 


Taking the Pheaſant. 38 E. 3. 10. b. 12 Hl. 8. 10. 2 Rol. Abr. 567. Poph. 162. S. C. cited. 


If a Man hunts Conies, and kills them in my Ground, I may ſeiſe Mich. gr. z. 
them, becauſe they are indeed my Property by the Incloſure; but if he 5% and 
hunts them out of my Ground, they are in the Condition of natura!“ Y. 


Liberty, and then I can't take them away from the Hunter, for then 55 


the Property is in n Man; but (% Damages I may have againſt the G) That in 
Hunter for his entering and breaking of my Incloſure. 5 mm N 


be no more Coſts than Damages, Carib. 382. 1 Salk. 212. 


But where a Man hunts Conies in my Warren, or Deer in my Park, 12 H. 8. 9. 
and the Warrener purſue them, he may retake them; for the Park or 
Warren is an Eſtabliſhment by the Publick to look after and preſerve 

Vol. II. | 7 R the 


— —-—-— — 


614 Game. 


— n 


the Game; for all Things uncccupicd, in which no Man hath: a Civil 
Right, is under the Regulation of the Publick; now' in Parks and 
Warrens, Officers are eſtabliſhed by Authority to have an Eye over the 
Game, and to keep it within the Boundaries; ſo that the Property js 
not altered by driving it out of the Incloſures, unleſs it be alſo out of 
the Purſuit of the Officers; for, as long as he that is thus truſted doth 
purſue it, it is not in its natural Liberty, but is ſtill belonging to the 
| Warren. | | | | 
Poph. 162, Alſo the Common Law warrants the Hunting of ravenous Beaſts of 
| Latch119- Prey on another's Ground, ſuch as Foxes, Wolves, Badgers, &%. ſo that 


owes 1 bag the Party in purſuing thoſe thro' the Grounds of another is ſubject to 


A a. 13. no Action whatſoever; but it hath been (a) refolved, that the Hunting 


which gives and Killing ſuch noxious Animals muſt be done in the ordinary and uſual 
a Reward Manner; and that therefore the Digging for a Badger is Unlawiul, and 
Ter ee he Party ſubject to an Action of Treſpals. 

of Vermin. the Party ſubject to an AC reſpals. 2 
(a) Cro. Fac. 321. Gench and Ady nns. 2 Bulſ. 60. S. C. 5 


Cro. Fac. 44. A Warrener or Keeper of a Park may juſtify the Killing of Dogs 
3 Lev. 28. and Cats, as well as other Vermin, which he finds diſturbing the Game 


Ar 5er. in thoſe Places, 


5 Co. 10g. A Man can't have an Action of Treſpaſs on the Caſe, for another 
Cro. Elix. 547. Man's Conics breaking into his Ground, becauſe they are no longer the 
Moor 420, + | . . N . . . N 

* other's than while they are incloled; ſo that no Violation ariſes to the 
421, 423 | | ; | : ; 

1 ot. Abs, Property of one Man by the Beaſts of another, but the Conies bein 

90, 405- yin their natural Liberty may Le lawfully killed by the Owner of the 
2 Lev. 291. Soll. | FO Es; 


March 49. An Action of Treſpaſs may be brought for taking a Man's Deer in 


* 


650. Notice that they are incloſed, becauſe theſe are the proper Incloſures 
Ro. 93. but for that Purpoſe; and conſequently thoſe Beaſts are nor in their natural 
7 Co. 17. cent. Liberty, and therefore the Property is in the Plaintiff. 

. Treſpaſs lies for breaking his Cloſe and fiſhing in ſeparalia Piſcaria ſua, and for 
raking Piſces ſuas, Ec. for being alledged to be in ſeparalia Piſcaria ſua, he may ſay they were 
Piſces ſuas. 8 | f 5 Es 


Mich.gW.3. In an Action of Treſpaſs Qyare Clanſum fregit, & damas ipſiils le Plain- 
Sutton and if cepit & aſportavit, they ſhall be intended to be incloſed after a Ver- 
N dick; becauſe when a Verdict hath found that they are the Deer of 
the Plaintiff, that Verdict muſt be intended to be true; therefore the 
Deer muſt be intended ſo to be incloſed, as to be under the Plaintiff's 

Power; otherwiſe he could not have Property according to the Verdict. 
3 Lev 227. But if in Treſpaſs Quare duas damas ipfins le Plaintiff in quodam clauſo d 
Mallock and Ppigiyti f, vocat' le Park, cepit & aſportavit, the Defendant demurs generally; 
—_ this hath been ruled to be ill, becaute the Court will not intend them to 
| de tamed or incloſed; and in Beaſts, that are in their natural Liberty, 
the Plaintiff harh no Property ; for being only a Place called a Park, it 

can't be underſtood to be a Park. 5 ns 
2 Rol. Abr. Any Perſon, upon his own Frank Tenement, may erect a Dove-houſe ; 
225 141, nor can he for ſuch Building be indicted in the Leet; this was a Matter 
Cro. Fac. 382. Often controverted, becauſe the Pigeons and Doves were to be accounted 
Godb. 259. as tame Animals, in as much as they had Auimum revertend? ; and then 
Cro. Elis. 548. whoever did erect ſuch Houſes, were anſwerable vr the Damage; and 
: 1 ob becauſe they were not liable to every Man's Action, to avoid Multiplicity 
2 Rol. Rep. 3, Of Suits, it was formerly held, that they were indictable in the Leet; 
3o. but the contrary Opinion prevailed, becauſe it was allowed the Lord of 
5 Co. 104. the Manor might ercct, or permit by his Licence any Perſon to erect 
a Dove-houſe; but no Perſon could raiſe himſelf, or authoriſe another 
to create a Nuſance; beſides, theſe Animals are rather to be accounted 
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Fere Nature ; and by Conſequence, the only Remedy any Perſon had 
for the Damage ſuſtained by the Birds feeding on his Ground, was to 
kill them and rake them to himſelf, which was the proper Relief ac- 
cording to the Common Law, in 2s much as the Birds were accounted 
no Man's Property. | 

Thus it appears by the Common Law, that a Property in thoſe living 
Creatures, which by Reaſon of their Swiftneſs or Pierceneſs were nor 
naturally under the Power of Man, was gained by the meer Caption or 


Seiſure of them, and that all Men had an equal Right to hunt and kill 


them ; but as by this Toleration Perſons of Quality and Diſtinction were 
deprived of their Recreations and Amuſements, it was thought neceſſary 


to make Laws for preſerving the Game from idle and indigent People, 


who by their Loſs of Tim 
impoveriſhed. | | | | 

The Statutes to this Purpoſe are very numerous, ſuch as the 11 II. 
cap. 17. againſt taking Pheaſants or Patrigdes in another's Ground; the 


e and Pains in ſuch Purſuits were mightily 


23 Elix. cap. 10. againſt taking or killing of Pheaſants or Patridges in 


the Night, and againſt Hawking in ſtanding or eared Corn; the 14 & 
15 H. 8. againſt tracing and killing of Hare in the Snow; alſo thoſe of 
the 1 Fac. 1. cap. 27. 3 Fac. I. cap. 13. ) Fac. 1. cap. 11 and 13. 22 KC 
23 Car. 2. cap. 25. 4 & 5 W.& M. cap. 25. for preſerving the Game, 
and inflicting Penalties on Perſons deſtroying thereof. 


Thoſe for preſerving the young Fry of Fiſh, prohibiting the taking _ 
them at unſeaſonable Times of the Year, Oc. ſuch as the 13 E. 1. cop. 


4. 13 R. 2. cap. 19. 17 R. 2. cap. 9. 2 H. 6. cap. 15. 1 Fliz, cap. 17. 
5 Eliz. cap. 21. 22 U 23 Car. 2. cap. 25. par. Y. againſt Fiſh in the Ponds, 


Pools, Rivers, Sc. of the Owners; the 30 Car. 2. cap. 9. 4 8 5 N. z. 


cap. 23. par. 5. and 6. 4 & 5 Ann. cap. 21. 1 Geor. 1. cab. 18. 

Thoſe againſt Deer-ſtealers, ſuch as the 19 17. ) cap. J. J Fac. 1. cap. 
13. 13 Car. 2. cap. 10. 3 & 4 . & M. cap. 10. 5 Geor. 1. cap. 15. and 
cap. 28. and 9 Coeor. I. cap. 28. called the Black-Act, by which it is made 
Felony for Perſons offenſively armed, and having their Faces blacked, 
or otherwiſe diſguiſed, to appear in any Foreſt, Park, Cc. or in an. 
Warren, Oc. and hunt, wound or kill any Deer, Sc. or ſteal Fiſh out 
of any River or Pond, Cc. 


The 33- H. 8. cap. 6. and 2 & 3 F.6. cap 14. which enact, That For the Con- 
none ſhall ſhoot, or keep in his Houſe a Croſs-Bow, Hand-Gun, Cc. ſtruction of 


unleſs he had Lands to the Value of 100. per Ann. in Pain to forfeit 
10 J. for every Offence; and that any Perſon may carry the Offender 
before the next Juſtice of Peace, who, upon due Examination and Proof, 
hath Power to commit him till he pay the Penalty, Gs. 


1 Sid. 419. 2 Keb. 521. Naym. 378. 3 Mod. 280. 4 Mod. 49, 147, 


But the principal Statutes relating to this Matter are the 22 £9 23 Car. 


cap. 25. by which it is declared,“ That all and every Perſon and Per- 
ce 


c 
7: 
00 
ce 


heritance, in his own or his Wife's Right, of the clear yearly Value 
of 100 J. per Ann. or for Term of Life; or having Leaſe or Leaſes 
of 99 Years, or for any longer 'Term, of the clear yearly Value of 
1507. other than the Son and Heir Apparent of an Eſquire, or other 
« Perſon of higher Degree, and the Owners and Keepers of Foreſts, 
< Parks, Chaſes or Warrens, are hereby declared to be Perſons, by the 

Laws of this Realm, not allowed to have or keep for themſelves, or 
any other Ferfon or Peffons, any Guns, Bows, Greyhounds, Setting- 


Pipes, Gins, Snares, or other Engines aforeſaid, but ſhall be, and are 
hereby prohibited to have, Keep or uſe tlie ſlime TT 728 


LM 


By 


ſons not having Lands and Tenements, or ſome other Eftate of In- 


Dogs, Ferrets, Cony-Dogs, Lurchers, Hayes, Nets, Lowbels, Hare- 


theſe Sra- 
rates vide 

1 Jon. 170. 
1 Fand. 263. 
1 Vent. 53, 


Show. 339. 
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Made per- 


petual by 9 „ 


Annæ, cap. 25. c. 
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By the 5 Au, cap. 14. it js enacted, © That if any Higler, Chapman, 
Carrier, Inn-xeceper, Victualier, or Ale-houſe-keeper, ſhal! have in 
bis or their Cuſtody, or Poſſeſſion, any Hare, Pheaſant, Partridge, Moor, 


Heath Game or Grouſe, or ſhall buy, fell or offer to fell any Hare, — 


Pheaſant, Partridge, Moor, Heath Game or Grouſe, every ſuch Higler, 


c. (unleſs ſuch Game, in the Hands of ſuca Carrier be ſent up by 


a Perſon or Perſons qualified to kill the Game,) ſhall upon every ſuch). 
Offence be carried before ſome Juſtice of the Peace for the County, 
Riding, C.ty or Town Corporate, or Liberties, where the ſaid Offence 
is committed; and if upon View, or upon the Oath of one, or more 


credible Witneſies, ſhall be convicted of the ſame, ſtall forfeit for 


every Hare, Fheaſanr, Partridge, Moor; Heath Game or Grouſe, the 
Sum of 5 J. one Half to the Informer, and the other Half to the 
Poor of the Pariſh where the Offence was committed, the ſame to be 
levied by Diſtreſs and Sale of the Offender's Goods, by Warrant 
under the Hand and Seal of the Juſtice or -Juftices of the Peace, be- 
fore whom ſuch Offender or Effenders ſnall be convicted, rendering 
the Overplus, (if any be,) the Charge of diſtraining being firſt de- 
ducted ; and for want of Diſtreſs, the Offender or Offenders to be com- 
mitted to the Houſe of Correction for the firſt Offence for the Space 
of three Months, without Bail or Mainpriſe; and for every ſuch other 


Offence for the Space of four Months, provided that ſuch Conviction 


be made within three Months after ſuch Offence committed; and that 
if any Certiorari ſhall be allowed to remove any Conviction made, or 
other Proceedings of or concerning any Matter or Thing in this Act, 
into any of the Courts at //eſimmſter, upon any Pretence whatſoever, 
unleſs the Party or Parties, againſt whom ſuch Conviction ſnall be 
made, ſhall, before the Allowance of ſuch Certiorari, become bound 


to the Perſon or Perſons proſecuting the ſame, in the Sum of fifty 
Pounds, with ſuch ſufficient Securities, as the Juſtice or Juſtices of the 


Peace, before whom tuch Offender ſhall be convicted, ſhall think fit, 
with Condition to pay unto the Proſecutors, within fourteen Days 


after ſuch Conviction or Procedendo granted, their full Coſts ana 


Charges, to be aſcertained by their Oaths; and that in Default thereof, 
it ſhall be lawful for the ſaid Juſtice or Juſtices, or other, to proceed 
for the dve Exccution of ſuch Conviction, in ſuch Manner as if no 
ſach Certiorari had been awarded, „ | 

& And for the better Diſcovery of ſuch Higler, Chapman, Carrier, 
Inn-keeper, Ale-houſe-keeper and Victualler, as ſhall offer to buy or 
ſell any Hare, Pheaſant, Partridge, Moor, Heath Game or Grouſe, it 
is enacted, That any Perſon, that ſhall deſtroy, ſell or buy any Hare, 
Pheaſant, Partridge, Moor, Heath Game or Grouſe, and ſhall within 
three Months tnake Diſcovery of any Higler, Chapman, Carrier, Inn- 
keeper, Ale-houſe-keeper or Victualler, that hath bought or ſold, or 
offered to buy or fell, or had in their Poſſeſſion, any Hare, Pheaſant, 
Partridge; Moor, Heath Game or Grouſe, ſo as any one ſhall be con- 
victed of ſuch Offence in Manner as aforeſaid, ſuch Diſcoverer to be 
diſcharged of the Pains and Penalties hereby enacted for killing or 
ſelling ſuch Game as aforeſaid, ſhall receive the ſame Benefit or Ad- 
vantage, as any other Informer ſhall be intitled to, by Virtue of this 
Act, for ſuch Diſcovery and Information. 

And it is further enacted, “ That if any Perſon or Perſons, not qua- 
lified by the Laws of this Realm fo to do, ſhall keep or uſe any Grey- 
hounds, Setting-Dogs, Hayes, Lurchers, Tunnels, or any other En- 
gine to kill or deſtroy the Game, and ſhall be thereof convicted vpon 
the Oath of one or two credible Witneſſes, by the Juſtice or Juſtices 
of the Peace where ſuch Offence is committed as aforeſaid, the Perſon 
or Perſons ſo convicted ſhall forfeit the Sum of five Pounds; one Half 
to be paid to the Informer, and the other Half ro the Poor of the 
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Lords and Ladies of his, her, their, or any of their reſpective Ma- 
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Pariſh where the ſame was committed, the ſame to be levied by Di- 
ſtreſs and Sale of the Offender's Goods, by Warrant under the Hand 
and Seal of ſuch Juſtice or Juſtices, before whom ſuch Perſon or Per- 
{ons ſhall be convicted, as afbreſaid, and for Want of ſuch Diſtreſs 
the Offender or Offenders ſhall be ſent to the Houle of Correction for 
the Space of three Months for the firſt OFence, and for every ſuch 
other Offence four Mo ths, and that it ſha!l and may be lawful to and 
for any of her Majeſty's Juſtices of the Peace in their reſpective 
Counties, Ridings, Cities, Towus Corporate or Liberty, and the 


nors, with the ſaid Mancre, to take away any ſuch Hare, i heaſant, 
Partridge, Moor, Heath Game or Grouſe, or any other Game, from 
any ſuch Higler, Chapman, Iiunkceper, Victualler or Carrier, or any 
other Perſon or Perſons not qualified by the Laws to keep the ſame to 
their own proper Ule, without being accountable to any Perſon or 
Perſons for the ſame; and that it ſhall and may be lawful for any 
Lord or Lady of his or her reſpective Lordſhip or Manor, by Wri- 
ting under bis or her Hand and Seal, to impower his or her Game- 
kecper or (a) Game- keepers, upon his or her own Lordſhip or Manor, (a) Vide the 
as aforeſaid, to kill Hare, Pheaſant, Partridge, or anv other Game 9 Au. 4 29. 
whatſoever; but if the ſaid Game-keeper thall, under Colour or Pre- b) which 

tence of the ſaid Power and Aithor'ty to kill or take the ſame for © c 


8 $a 4 mi . that vo Lord 
the Ule of ſuch Lord or Lady, atterwards tel! or diſpoſe thereof, to or Lady of 


any Perſon or Perſons whatſoever, without the Conſent or xnowledge a Manor 


of the Lord or Lady of ſuch Manor or Manors that hath given ſuch hall make 

Power or Authority in Manner as aforeſaid, and ſhall be thereof con- OS. 
victed, upon the Complaint of ſuch Lord or Lady of any Manor, and berſon to be 
upon the Oath of one or more credible Witneſſes, before any one or a Game- 
more of her Majeſty's Juſtices of the Peace, as aforeſaid, upon ſuch Keeper,vith- 


Conviction, ſuch Game-kzeper ſhall be committed to the Houſe of Mang,“ 


Correction for the Space of three Months, and there to be kept to hard whot: Name 
Labour. | | ſhall be en- 
| tred with 


the Clerk of the Peace, @&c. and 3 Geo 1. cap. 11. by which it is enacted, that no Lord cor Lady of 
any Manor ſhall make or conſtitu:e ary Perſon to be a Game keeper, with Power and Adthority o 
take and kill Hare, Pheaſant, Partridge, or any other Game whatſoever, nnlets ſuch Perſonbe qua— 
liked by the Laws of this Realm fo to do, or unleſs ſuch Perſon be truly and properly a Servant to 
the ſaid Lord or Lady, or ſuch Perſon be immediately imployed and appointed to take and kill che 
Game for the tole Uſe and Bench: of rhe ſaid Lord or Lady, &c. 
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« By the 9 Ann. cap. 25. par. 2. it is enacted, that if any Hare, 
Pheaſant, Partridge, Noor, Heath Game, or Grouſe ſhall be () Maſt i: 
() found in the Shop, Houſe, or Poſſeſſion of any Perſon or Perſons ſeoms be un⸗ 
whatſoever not qualified, in his own Right, to kill Game, or being ae ja of 
intitled thereto under ſome Perſon ſo qualified, the ſame ſhall be ad- ., made, 
2 „ that it was 
judged, deemed and taken to be an Expoſing thereof to Sale within the fhund. 

true Intent and Meaning of the above Statute 5 An. 6 Mol. 57. 


„ And it is further enacted by the ſaid Statute par. 3. That if any 


A & 
oo „ 


* Perſon or Perſons whatſoever ſhall take, kill, or deſtroy any Hare, 


Pheaſant, Partridge, Moor, Heath Game or Grouſe in the Night- 
time, the Perſon or Perſons ſo offending ſhall likewiſe for every ſuch 
Offence incur ſuch Forfeitures, Pains and Penalties, as by the ſaid 
Statute of 5 Ann. is declared and enacted to be recovered by ſuch 
Means as by the ſaid Statute is preſeribed. 

« Alſo by the ſaid Statute 9 Ar. cap. 25. par. 4. reciting, That 
whereas very great Numbers of Wild Fowl of ſeveral Kinds are de- 
ſtroyed by the pernicious Fractice of Driving and Taking them with 
Hayes, Tunnels, ard other Nets, in the Fens, Lakes, and Broad 
Waters, where Fowl refort in the Moulting-time; and that at the 
Seaſon of the Year when the Fow! are ſick and mounting their Lea- 
Vol, II. | 78 ther; 
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ce thers, and the Fleſh unſavoury and unwholeſome, to the Prejudice of 
c thoſe who buy them, and to the great Damage and Decay of the 
* Breed of Wild Fowl; it is therefore enacted, That if any Ferſon or 
c Perſons whatſoever, between the firſt Day of July and the firſt Day 
« of September, as they ſhall yearly happen, ſhall by Hayes, Tunnels, 
= or other Nets, drive and take any Wild Duck, Teal, Widgeon, or 
ce any other Fowl, commonly reputed Water Fowl, in any of the Fens 
« Lakes, broad Waters, or other Places of Reſort for Wild Fowl in the 


„ moulting Seaſon, ſuch Perſon or Perſons who ſhall ſo offend, and 


La 


« thereof ſhall be convicted before any one or more of her Majeſty's 


« Tuſtices of the Peace for the County where ſuch Offence ſhall be com- 
© mitted by the Oath of one or more credible Witneſs, ſhall, for every 
c Wild Duck, Teal, or other Water Pow! ſo taken as aforeſaid, forfeit, 
ce and pay the Sum of five Shillings, one Mojety thereof to be paid to 
« the Informer, and the other Moiety to the Poor of the iariſh where 
« ſuch Offence ſhall be committed; the ſame to be levied by Diſtreſs and 
cc Sale of the Offender's Goods, by Warrant under the Hand and Seal 


eq 


cc of the Juſtice and Juſtices of the Peace before whom the Offender ſhall 


« be convicted, rendring the Overplus, if any be, above the Penalty and 
ce Charge of the Diſtreſs, and for Want of Diſtreſs the Offender ſhall | e 
« committed to the Houſe of Correction, for any Time not exceeding 


cc one Month, nor leſs than fourteen Days, there to be whipp'd and 
kept to hard Labour; and the Juſtice or Juſtices of the Peace, before 


ce whom ſuch Perſon or Perſons fo offending ſhall be convicted, ſhall or- 


cc der ſuch Hayes, Nets, or Tunnels, that were uſed in Driving and 
taking the ſaid Wild Fowl, as aforeſaid, to be ſeiſed and immediately 


6 deſtroyed in the Preſence of ſuch Juſtice or Juſtices, | 
« By the 6 Geo. 2. cap. 3. for the better Preſervation: of the Game in 
cc or near ſuch Place where any Officers or Soldiers ſhall at any Time 
rc be quartered, it is enacted, that any Officer or Soldier ſhall, without 
&« Leave of the Lord of the Manor, under his Hand and Seal firſt had 
« and obtained, take, kill, or deſtroy any Hare, Coney, Pheaſant, 
« Partridge, Pigeon, or any other Sort of Fowls, Poultry or Fiſh, or his 
« Majeſty's Game, within the Kingdom of Great Britain; and upon 
46 Complaint thereof ſhall be, upon Oath of one or more credible Witneſs 
& or Witneſſes, convicted before any Juſtice of the Peace, who is and 
cc are hereby impowered and authoriſed to hear and determine the ſame, | 
« (that is to ſay) every ſuch Officer ſo offending ſh:1!, for every ſuch 
% Offence, forfeit the Sum of five Pounds, to be diſtributed among the 
« Poor of the Place where ſuch Offence ſhall be committed; and every 
c Officer commanding in Chief upon the Place, for every ſuch Offence 
© committed by any Soldier under his Command, ſhall forfeit the Sum 
ce of twenty Shillings, to be paid and diſtributed in Manner aforeſaid ; and 
cc if upon ſuch Conviction made by the Juſtices of the Peace, and De- 
© mand thereof alſo made by the Conſtable or Overſeers of the Poor, 
c ſuch Officer ſhall refuſe or neglect, and not within two Days pay the 


„. ſaid reſpettive Penalties, ſuch Officer ſo refuſing or neglecting ſhall 


- "GC 


c forfeit, and is hereby declared to have forfeited his Commiſſion, and 
« his Commiſſion is hereby declared to be null and void. 5 
«© By the 8 Geo. 1. For the rendring more effectual the Laws now in 
ce Being for the better Preſervation of the Game, it is enacted, that 
„ whereſoever any Perſon ſhall, for any Offence to be hereafter com- 
« mitted againſt any Law now in Being, for the better Preſervation of 
c the Game, be liable or ſubject to pay any pecuniary Penalty or Sum 
„of Money, upon 'Conviction before any Juſtice or Juſtices of the 
Peace, ir ſhall and may be lawful for any other Perſon wharſoever, _ 
either to proceed to recover the ſaid Penalty by Information and Con- 
viction tetors a Juſtice or Juſtices of the Peace, in ſuch Manner as is 
| I ah 
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in ſuch Law contained, or to ſue for the ſame by Action of Debt, or 

on the Caſe, Bill, Plaint, or Information, in any of his Majeſty's 

Courts of Record, wherein no Eſſoin, Protection, Wager of Law, or 

cc more than one Imparlance ſhall be allowed, and wherein the Plaintiff, 

« if he recovers, ſhall likewiſe have his double Coſts. 1 

“% Provided, That all Suits and Actions to be brought by Force of this * 

Act, ſhall be brought before the End of the next Term after the Of- 

ce fence committed, and that no Offender againſt any of the Laws now 

4 in Being, for the better Preſervation of the Game, ſhall be proſecuted 

ce for the ſame Offence, both by the Way preſcribed by this Law, and 

« by the Way preſcribed by any of the {id former Laws; and that in 
Caſe of any ſecond Proſecution, the Perſon ſo doubly proſecuted 

may plead in his Defence the former Proſecution pending, or the Con- 


« viction or Judgment thereupon had. 
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(5) How far reſtrained by Statute, 
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(A) How far reſtrained by the Common Law, 


fir a Perſon for Buſineſs, is not at all unlawfyl, nor puniſhable as 
See the 


- Preamble 
to the Statute 16 Car. 2. 


Alſo it is agreed, that a Perſon who wins Money at Gaming may 


maintain a ſpecial Indebitatus Aſſumpfit for it; for the Contract is not 3 le, 118, 


. 2 . 3 . . . 6 Mod. I 28. 
(a) unlawful in it ſelf, and the Winner's Venturing his Money is a ſuffi- 
cient Conſideration to intitle him to the Action. 


5 Mod. 13. 
1 Vent. 175. 
(a) And 


therefore the Defendant to an Adion for Money won at Play, where the Contra is for a Sum allowed 


of by the Statutes, muſt put in Special Bail. 1 Salk. 100. 


But it ſeems to be the better Opinion, That a general Indebitatus A/- 6 Mat. 128 

ſumpſit will not lie for Money won at Play, for the Contract is exe- Late. 1 80. 

| | | cutory 5 Mod. 13. 
338. S. P. where it is ſaid, that the chief Reaſon of this Opinion was, becauſe the Court would not 
countenance Gaming, by giving ſuch an eaſy Remedy for Money won at play, & vide 3 Lev. 118. 
| | | and 


of Hazard, 


cutory (a) and but a Wager, which is but a collateral Promiſe; and this 
3 EOS Action will lie in no Cale but Where Debt will lie, which muſt be on a 
it as to Contract executed, ſuch as Labour done, or ſome other meritorious 


have been Cauſe. 

holden, that | | | 

ſuch Action will lie. (a) But if the Money be ſtaked down the Inſtant that the Game is determined, 
the Property is veſted in the Winner, and it is as mnch + Violation of his Right to with-hold it from 


him as it would be if he had come to it by any other Means. 5 Mod. 13. 


5 Mol. 13. But an Iudehitatus Aſſumpſit lies againſt him who (5) holds the Wager, 
py = C. J. becauſe it is a Promiſe in Law to deliver it, it won. 

) 1: upon | | | | 
: Wager the Money is depoſited in the Hands of a third Perſon, and the Determination left to Two, 
and one of them refules to determine the Matter, no Aion lies on ſuch a Wager till the Adjudi- 
cation, and the Party may jultify the Detainer; bur it it happened that the Wager became impoſſi- 
ble to be determined, as if the Judges died, or the Time were paſt, then the Wager diſſolves, and 
each Party ſhall have his Money again. | 


That a com- And altho' Gaming in the Manner, as has been ſaid, may be lawful, 
mon Player yet if a Perſon be guilty of Cheating, as by Playing with falſe Cards, 
and une Dice, Ec. he may be indicted for it at Common Law, and fined and 
falſe Dice, impriſoned according to the Circumſtances of the Caſe and Hcinouſneſs 
may be in- of the Offence. | | 


dicted for it 


at Common Law, and ſet in the Pillory. 2 Rel. Abr. 78. — So an Information againſt a Perſon for | 
uſing the Game of Cock fighting, may te at Common Law. 3 Keb. 465, 510. | 


1 Hawk. P. c. Alſo all common Gaming-houſes are Nuſances in the Eye of the 


198. La, not only becauſe they are great Temptations to Idleneſs, but alſo 


becauſe they are apt to draw together great Numbers of diſorderly Per- 

ſons, which cannot but be very inconvenient to the Neighbourhood. 
48 ba Alſo from the deſtructive and pernicious Conſequences which muſt ne- 
Sir Bazi! ceſſarily attend exceſſive Gaming, both the Courts of Law and Equity 


 Firebraſſe have ſhewn their Abhorrence of it. Hence in a Caſe where A. came to 
ver. bref. the Houſe of B. and won of him 900 J. which he carried away, and af- 


Ne ter wards won 1500 J. more, which he had in his Poſſeſſion, which B. and 


the Cauſe his Servants took from him by Violence, and A. having brought an Ac- 


came to a tion of Treſpaſs, the Court of Chancery granted an Injunction. 
Hearing, 5 5 | | 
and the Defendant finding, that the Court inclined ſo ſtrongly againſt him, ſubmitted to a Propoſi- 
tion made by the Counſel, which was afterwards decreed, as by Conſent; and on this Occaſion my 
Lord Chancellor eited the Caſe of Sir Cecil Biſhop and Sir Thomas Staples, that came before the Lord 
Chief Juſtice Hale in the King's Bench, upon a Wager won at a Horſe-race, where Lord Hale de- 
clared, he would give the Defendant Leave to imparl from Tiine to Time. 


© Ven £01... 90 where one Apprentice loſt to another 1c07. at two Sittings at 
Moodroſfe and l hiſt, 501, of which was paid in ready Money ; and for the other 50 n 
Farnham; he gave his Bond of 100 J. Penalty, and on a Bill to be relieved againſt 
ne w_ it, the Court of Chancery decreed the Bond to be delivercd up and can- 
e Hud of Celled, although the Defendant inſiſted by his Anſwer, that he was un- 
London, it is Willing, and declined playing for fo much, and that he was preſſed to it 
a ſufficient by the Plaintiff, 8 | Oo | 5 | 


Cauſe for a | | | | 5 1 5 
Maſter to turn away his Apprentice, becauſe he frequents Gaming; and may juſtiſy it before the 


Chamberlain, 


5 . (B) Þow 
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(B) How far reſtrained by Statute. 


Here have been ſeveral Statutes made for reſtraining of Gaming, Of Gaming 
ſuch as the 33 H. 8. cap. 2. 2 & 3 Ph. & MM. cap. 9. 16 Car. 2. by Pero; 
cap. 1. 9 Ann. cap. 14. and 2 Geo. 2. cap. 28. which reciting the 33 II. 8. abt 
and that no Power is given unto Juſtices of the Peace to demand and N ys 
rake from Perſons found Playing contrary to Law, any other Secur:ty Birkel. 
than their own Recognizances, &c. enacts, e That where it ſhall be proved 


upon the Oath of Two or more credible Witneſſes, before any ſuſtice 


or Juſtices of the Peace, as well as where ſuch Juſtice or Juſtices ſhall 
e find, upon his or their own View, that any Perſon or Perſons have or 
c harh uſed or exerciſed any unlawful Game, contrary to the ſaid Statute, 
ce the faid Juſtice or Juſtices ſhall have full Power and Authority to 
| © commit all and every tuch Offender and Offenders to Priſon, without 
, « Bail or Mainprize, unleſs and until ſuch Offender and Offenders ſhall 
enter into one or more Recognizance or Recognizances, with Surcties 
* & or without, at the Diicretion of the ſaid Juſtice or Juſtices of the 
“Peace, that he or they reſpectively ſhall not from thenceforth play at, 
: ce or uſe {ſuch unlawful Game. ; Ts 
But the moſt remarkable Statutes to this Purpoſe are the 16 Car, 2. 
cap. J. and 9 Ann. cap. 14. | | | 
3 By the firſt of which it is enacted, “ That if any Perſon or Perſons 
5 « of any Degree or Quality whatſoever, at any Time or Times do, or 
5 | « ſhall by any Fraud, Shift, Coſenage, Circumvention, Deceit, or un- 
1 ce Jawful Device, or ill Practice whatſoever, in playing at or with Cards, 
- Dice, Tables, Tennis, Bowls, Kittles, Shovelboard, or in or by 
„ “ Cock-fighting, Horſe- races, Dog- matches or Foot-races, or other 
0 « Paſtimes, Game or Games wharſoever, or in or by bearing a Share or 
£4 “% Part in the Stakes, Wagers, Adventures, or in or by Betting on the 
FL: Sides or Hands of ſuch as do or ſhall play, act, ride, or run as afore- 
EY & ſaid, win, obtain or acquire to him or themſelves, or to any other or 
e others, any Sum or Sums of Money, or other valuable Thing or Things 
« whatſoever, that then every Perſon and Perſons ſo offending, as afore- 
15 & ſaid, ſhall zpſo facto forfeit and loſe treble the Sum or Value of Money, 
11 « or other Thing or Things ſo won, gained, obtained or acquired, the 


le- © © one Moiety thereof to our Sovereign Lord the King, his Heirs and 


% Succeſſors, and the other Moiety thereof unto the Perſon or Perſons 
e grieved, or who ſhall loſe the Money or other Thing or Things ſo 
at c gained, ſo as every Tuch Loſer, and Perſon grieved in that Behalf do, 
|, « or ſhall proſecute and ſue for the ſame within fix Kalendar Months 
ſt ce next after ſuch Play; and in Default of ſuch Proſecution, the ſame 
in- © other Moiety to ſuch Perſon or Perſons as ſhall or will proſecute or 
n- &« ſue for the ſame, within one Year next after the ſaid fix Months ex- 
) it « pired, and that the ſaid Forfeitures ſhall and may be ſued for or re- 3 
ee covered by Action of Debt, Bill, Flaint or Information, in any of his 
7 $4 Majeſty's; Courts at H/eſtminſter, wherein no Eſſoin, Protection or 


©" Wager of Law ſhall be allowed, and that all and every ſuch Plaintiff 
1 Plaintiffs, Informer or Informers, ſhall in. every ſuch Suit and Pro- 
ſecution, have and recover his and their treble Coſts againſt the Perſon 
offending and forfeiting, as aforeſaid. . 
And par. 3. it is further enacted by the ſaid Statute, “ That if any Per- 
© fon or Perſons ſhall at any Time play at any of the ſaid Games, or any 
o other Paſtime, Game or Games whatſoever, (other than with and for 
* Ready Money, ) or ſhall Bet on the Sides or Hands of ſuch as do, or 
„ ſhall play thereat, and ſhall loſe any Sum or Sums of Money, or other 
* Thing or Things ſo played for, exceeding the Sum of One hundred 
. 17 1 « Pounds, 
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& Pounds, at any Time or Meeting, upon Ticket or Credit, or other. 
« ways, and ſhall not pay down the ſame at the Time when he or they 
« ſhall {o loſe the {ame ; the Party and Parties who loſeth or ſhall loſe 
ce the ſaid Monies, or other Thing or Things ſo played, or to be played 
& for, above the ſaid Sum of One hundred Pounds, ſhall not in that 
« Caſe be bound or compelled, or compellable to pay or make good the 
« ſame, but the Contract or Contracts for the ſame, and for every Part 
ce thereof, and all and ſingular Judgments, Statutes, Recognizances, 
«. Mortgages, Conveyances, Aſſurances, Bonds, Bills, Specialties, Pro- 
© miſes, Covenants, Agreements, and other Acts, Deeds and Securities 
« whatſoever, which ſhall be obtained, made, given, acknowledged, or 
c entred into for Security or Satisfaction of, or for the ſame, or an 
c Part thereof, ſhall be utterly void and of none Effect, and that the 
<« Perſon or Perſons ſo winning the ſaid Monies or other Things, ſhall 
ce forfeit and loſe treble the Value of all ſuch Sum and Sums of Money, 
cc or other Thing or Things which he ſhall ſo win, gain, obtain or ac- 
« quire above the ſaid Sum of One hundred Pounds; the one Moiet 
e thereof to our ſaid Sovereign Lord the King, his Heirs and Succeſſors, 
ce and the other Moiety thereof to fuch Perſon or Perſons as ſhall proſe- 
c cute or ſue for the ſame within one Year next after the Time of ſuch 
c Offence committed, and to be ſued for by Action of Debt, Bill, Flaint 
ce or Information, in any of his Majeſty's Courts of Record at Heſtniu- 
cer, wherein no Eſſoin, Protection, or Wager of Law fhall be allow- 
« ed; and that every ſuch Plaintiff or Plaintiffs, Informer or Informers, 
« ſhall in every ſuch Suit or Proſecution have and receive his treble 
« Coſts againſt the Perſon or Perſons offending and forfeiting, as afore- 
« faid. = 2 | 


In the Conſtruction of this Statute the following Opinions have been 
| holden: | | ES | NS 


I Salk-344 1. That if the Loſer draws a Bill for 120 Guineas on his Banker, 


Hee od who accepts the Bill, to an Action brought againſt him by the Winner, 
cob ad- 


judged the Drawee may well plead this Statute, altho' it was objected, that the 


Carb. 355. Nature of the Duty was altered, and a new Contract created by the Ac- 


and 5 Mod. ceptance, and that it would indanger the Credit of ſuch Bills, if they 
175. S. C. could be avoided on this Account ; but theſe Reaſons did not. prevail, 
adjucged for tho? it be in the Nature of a new Contract; yet all is founded on the 
illegal and tortious Winning, to which the Plaintiff is privy. a 
2. But it ſeems, that if the Winner had aſſigned this Bill or Note bon, 
357* fide, upon good Conſideration, to a Stranger, he had not bcen within 
the Statute, not being privy to the Tort, but an honeſt Creditor. 
2 Med. 279. 3. Alſo it hath been adjudged, that if a Man wins above the Sum 
| mentioned in the Statute at play, and Winner owes F. S. the like Sum, 
who demands his Money, and thereupon the Winner tells him, that ſuch 
a one, viz. the Loſer, was indebted to him, and that he would give 
him his Bond for the Money, which he accordingly does; in this Caſe, 
if J. S. is not privy to the Monies being won at play, he is, not within 
the Statute, 1 5 . 


1 Salk. 345. 
Carth. 


2 Mod. 54. 4. It ſeems to be the better Opinion, that a Perſon's Loſing 80 J. at 


Hilt and one Meeting, for which he gives Security, and 701. more at. another 
Pheaſant. it 


Meeting, to the ſame Perſon, is not within the Statute ; but if theſe 
ſeveral Meetings were appointed to evade the Statute, it might be 
_ otherwiſe. _ 


+ 4.4 


4 


2 Lev. 94. 5. But it hath been adjudged, that if A and B. enter into Articles. to 


Edgebury and run a Horſe- race ſuch a Day for 100 J. which is won by A. and further 
e in the ſame Articles, that on a ſubſequent Day, 4. ſhould, at Bs Re- 
1 Vert. 253, queſt, bring his Horſe to run againſt his for 200 J. more, which, B. never 
S. C. ad Requeſts, tho? only roo]. is won by A. which is not above the Sum men- 
judged. tioned in the Statute, yet the Contract being for more than 10 J. makes 


4 | the 
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the whole Bargain void ab initio, and within the Statute ; which being 
made to prevent the Uſe of cxcefſive Gaming, ought to be conſtrued in 
| the moſt extenſive Manner that can be to ani{wer that End. 
| 6. If A. wins a Watch from B. of 10 J. Value, which is preſently de- 


| : ade ag 1 Lev. 244 
livered, and alſo 1001. for which a Bond is given; this is not v 


: | ithin Danvers and 
| the Statute, which extends only to thoſe Cafes where Credit is given 7 U. 
c for any Sum loſt at Play above 1007. without any regard to what was 8 N 
= loſt in Ready Money ; and here the Watch is in Nature of Ready Mo- S. C. FT" 
| ney, and therefore not within the Statute. Falk. 345. 
$ | FE oe ; SEE N | | . Cited a9 
r | | | | | Law by 47. Ch. Juſt. 
7-3 J. It hath been adjudged, that if a Perſon loſes 60 J. to one; and 601. 
7 | to another, at one Sitting, or jf he loſes to each of three or four People ones at 4 
1 Sol. or any other Sum not excceding 100 J. that this is not within the ;“ 
4 Statute. | | | x Sail, 347. 
y ; Pasplet S. P. adjudged, unleſs they go Shares fraudulently and join in the Stakes; for 86363 
1 Change of the Game, they are as one Perſon, WS: | 
5 8. If Two are at Play at Backgammon, and one of the Players flirs a Salk, 240 
4 Man, but does not move it from the Point, upon which there enſucs a 484. 487 
8 Wager of 100 Guineas, vz. wherher he who ftirred the Man was Pope verſus 
—_— obliged to play it, and the Determination left to the Groom-Porrter, who 2223 
s, | determines that he was not; this is not within the Statute, tor the Mo- 7 155 DD 
le ney was not loſt on the Chance of the Play, but on the Right of the Comp. 328 
e- Play, which is a collateral Matter. yg $72. 
| Es | 5 „ 2&5 ©. 
Carth. 3 22. S. C. but note, the Judgment in this Caſe was reverſed for a Fault in the Pleading 


By the 9 Aun. cap. 14. it is enacted, *“ That all Notes, Bills, Bonds, 
“ Judgments, Mortgages, or other Securities or Conveyances whatſc- 
c ever given, granted, drawn or entred into, or executed by any Per- 
ce {on or Ferſons whatiocver, where the Whole, or any Part of the Con- 
cc ſideration of ſuch Conveyances or Securities ſhall be for any Money 
& or other valuable Thing whatſoever won by Gaining or Playing at 
“Cards, Dice, Tables, Tennis, Bowls, or other Game or Games 
% whatſoever, or by Betting on the Sides or Hands of ſuch as do game 
& at any of the Games aforefaid, or for the re-imburſing or repaying 
cc any Money knowingly lent, or advanced for ſuch Gaming or Betting, 
cc as aforeſaid, or lent or advanced at the Time and Place of ſuch Play, 
ce to any Perſon or Perions ſo Gaming or Betting, as aforeſald; or that 
ce ſhall, during ſuch Play, fo play or bet, ſhalt be utterly void; fruſtrate, 
c and of none Effect, to all Intents'and Purpoſes whatſoever; and that 
c where ſuch Mortgages, Securities, or other Conveyances, ſhall be of 
„Lands, Tenements or Hereditaments, or ſhall be ſuch as incumber or 
« affect the ſame, ſuch Mortgages, Securities, or other Conveyanccs, 
c ſhall enure, and be to and for the fole Uſe and Benefit of, and ſhall 
ce devolve upon ſuch Perſon or Perſons: as ſhanld or might have, or be 
c intitled to ſuch Lands, Tenements or Hereditaments, in Caſe the ſaid 
<« Grantor or Grantors thereof, or! the Perſon or! Perſons ſo incumbrine 
% the ſame, had been naturally dead, and as if ſuch MINES, Securi- 
« ties, or other Conveyances had been made to ſuch Perſon or Perſons 
& ſo incumbring the ſame; and that all Grants or Conveyances to be 
c made for the Preventing of ſuch Lands, 'Fenements or Hereditaments 


es to « from coming to, or devolving upon ſuch Perſon or Perſons hereby in- 
rther. i ce tended to enjoy the ſame, as aforeſaid, ſhall be deemed fraudulent 
Re- & and void, and of none Effect to all Intents and Purpoſes whatſoever. 

never « And it is further enacted, That any Perſon who ſhall at any Time 
men- « or Sitting, by Playing at Cards, Dice, Tables, or other Game or 
nakes «© Games 
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Games whatſoever, or by Betting on the Sides or Hands of ſuch as do 
play at any of the Games afotefaid, loſe to any one or more Perſon 
or Perſons ſo Playing or Betting in the Whole, the Sum or Value of ten 
Pounds, and ſhall pay or deliver the ſame, or any Part thereof, the Per. 
ſon or Perſons ſo loſing and paying, or delivering the ſame, ſhall be ar 
Liberty within three Months then next to fue for ahd recover the Mo- 
ney or Goods fo loſt, and paid or delivered, or any Part thereof, from 
the reſpective Winner and Winners thereof, with Coſts of Suit, by Ac- 
tion of Debt founded on this Act, to be profecuted in any of her Ma- 
jeſty's Courts of Record, in which Actions or Suits, no Eſſoin, Protec- 
tion, Wager of Law, Privilege of Parliament, or more than one Im- 
parlance ſhall be allowed; in which Actions it ſhall be ſufficient for the 
Flaintiff to alledge, that the Defendant or Defendants are indebted to 
the Plaintiffs, -or received to the Plaintiffs Ule, the Monies fo loſt or 
paid, or converted the Goods won of the Plaintiffs to the Defendants 


Uſe, whereby the Plaintiff's Action accrued to him, according to the 


Form of this Statute, without ſetting forth the Special Matter ; and in 
Caſe the Perſon or Perſons, who ſhall loſe ſuch Money or other Thing, 
as aforeſaid, ſhall not within the Time aforeſaid, really and boza fide, 
and without Covin or Colluſion ſue, and with Effect proſecute for the 
Money or other Thing, fo by him or them loſt and paid or delivered, 
as aforeſaid, it ſhall and may be lawful to and for any Perſon or Per- 
ſons, by any ſuch Action or Suit, as aforeſaid, to fue for and recover 
the ſame, and treble the Value thereof, with Coſts of Suit againſt ſuch 
Winner or Winners, as aforeſaid; the one Moiety thereof to the Uſe 


of the Perſon or Perſons that will ſue for the ſame, and the other 


Moiety to the Uſe of the Poor of the Pariſh where the Offence ſhall be 
commited. . 5 = 


« And for the better Diſcovery of the Monies, or other Thing ſo won 


and to be ſued for and recovered, as aforeſaid, it is further enacted, 
that all and every the Perſon or Perſons, who by Virtue of this pre— 
ſent Act ſhall or may be liable to be ſued for the fame, ſhall be obli- 
ged and compellable to anſwer upon Oath ſuch Bill or Bills as ſhall be 
preferred againſt him or them, for difcovering the Sum and Sums of 
Money, or other Thing ſo wom at Play, as aforeſaid, 

© Provided, That upon the Diſcovery and Repayment of the Money, 
or other Thing ſo to be diſcovered. and repaid, as afbreſaid, the Perſon 
or Perſons, who ſhall fo diſcover and repay the ſame, as aforeſaid, ſhall 


be acquitted, indemnified and diſcharged from any further or other 


Puniſhment, Forfeiture or Penalty, -which he or they might have in- 
curred by the Playing for, or winning ſuch Money or other Thing ſo 
diſcovered and repaid, as aforeſaid. + | os Fu 

„ And it is further enacted, That if any Perſon do, or ſhall by any 
Fraud or Shift, Coſenage, Circumvention, Deccit or unlawful Device 


or ill Practice whatſoever; in playing ar, or with Cards, Dice, or any 


the Games aforeſaid, or in or by bearing a Share or Part in the 
Stakes, Wagers or. Adventures, or in or by Betting on the Sides or 
Hands of ſuch as do or ſhall play, as aforeſaid, win, obtain, or ac- 


quire to him or themſelves, or to any other or others, any Sum or 


Sums of Money, or other valuable Thing or Things whatſoever, or 
ſhall at any one Time or Sitting win of any one or more Perſon or 
Perſons whatſoever, above the Sum or Value of ten Pounds, that 
then every Perſon. or; Perſons 1o.'winning, by ſuch ill Practice, as 
aforeſaid, or winning at any one Time or Sitting, above the ſaid Sum 


or Value of ten Pounds, and being convicted. of any of the ſaid Of- 


fencts, upon an Indictment or Information to be exhibired againſt him 
or them for that Purpoſe, ſhall forfeit five Times the Value of the 
Sum or Sums of Money, or other Thing fo won, as atore{aid ; and in 
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feiture of the Recognizance given for the ſame. 


© the Games aforeſaid, ſuch Perſen or Perſons afſaultin 


—— — 


Ou ſe of ſuch ill Practice, as aforeſaid, ſhall be deemed infamous, and 
tuffer ſuch corporal Punithinent as in Caſes of wilful Perjury, and ſuch 
Penalty to be recovered by ſuch Perſon or Perſons as ſhall fue for the 
{me by ſuch Action, as aforefaid. | 5 
e und whereas divers lewd and diſſolute Perſons live at great Expen- 
ces, having no. viſible Eſtate, Profeſſion or Calling to maintain them- 


ſelves, but ſupport thoſe Expences by Gaming only; it is further en- 


acted, That it ſhall and may be Jawful for any 'Two of her Majeſty's 
Juſtices of the Peace in any County, City, or Liberty whatſoever, to 
cauſe to come, or to be brought before them, every ſuch Perſon or 


Perſons within their” reſpective Limits; whom they - ſhall have juſt 


] 
Cauſe to ſuſpect to have no viſible Eſtate, Profeſſion or Calling to 


by Gaming ; and if ſuch Perſon or Perſons ſhall. not make it appear to 
ſuch Juſtices, that the principal Part of his or their Expences is not 


maintained by Gaming, that then ſuch Juſtices hall require of him 


or them ſufficient Sureties for his or their Good Behaviour for thc 


Space of twelve. Months, and. in Default of his or their finding ſuch 


Securities, to commit him or them to the common Gaol, there-to re- 
main until he or they ſhall find ſuch Sureties. re | 
«© And it js further enacted, That if ſuch Perſon or Perſons ſo finding 
Sureries, ſhall, during the Time for which he or they ſhall be ſo bound 
to the Good Behaviour, at any one Time or Sitting, play. or bet for 
any Sum or Sums of Money, or other 'Thing exceeding in the Whole 
the Sum or Value of twenty Shillings, that then ſuch Playing ſhall be 
deemed or taken to be a Breach of his or their Behaviour, and a For- 
And for preventing of ſuch Quarrels as ſhall or may happen on the 
Account of Gaming, it is further enacted, That in Caſe any Perſon 
or Perſons whatſoever, ſhall aſſault and beat, or ſhall challenge or 
provoke to fight, any other Perſon or Perſons whatſoever, upon Ac- 
count of any Money won by Gaming, Playing, or Betting at any of 
g and” beating, 
or challenging or provoking to fight, ſuch other Perſon or Perſons, 


upon the Account aforeſaid, ſhall, being thereof convicted upon an 


Indictment or Information to be exhibited againſt lim or them for that 
Purpoſe, forfeit to her Majeſty all his Goods,, Chattels and Perſonal 
Eſtate whatſoever, and ſhall alſo: ſuffer Imprifonment without Bail or 
Mainprize, in the common Gaol of the County where ſuch Convic- 
tion ſhall be had, during the Term' of two Years, N 


Provided, That nothing in this Act ſhall extend to prevent or hin- 


der any Perſon or Perſons from Gamipg or Playing at any of the 
Games aforeſaid, within any of her Majeſty's Palaces of St. Fames or 
IW hitehall, during ſuch Time as her Majeſty, her Heirs or Sücceſſors, 
ſhall be actually reſident at either of the ſaid two Palaces, or in any 
other Royal Palace, where her Majeſty, her Heirs or Succeſſors ſhall 
be actually reſident, during the Time of ſuch actual Reſidence, ſo as 
ſuch Playing be not in any Houſe, Lodging, or other Part of any of 
the ſaid Palaces, the Freehold and Inheritance whereof is or ſhall be 
out of the Crown, or is or ſhall be in Leaſe to any Perſon or Perſons, 
during ſuch Time as ſuch Freehold and Inheritance ſhall be out of 
the Crown, or ſuch Leaſe ſhall continue, and ſo as ſuch. Playing be 
for Ready Money only. | 1 — 


vol. II. TELE 1U - Gaol 


| the Coroner 


Gaol and Gaoler. 


(a) Gaols, by bet authopt erected, and to whom 
they belong, 33 1 

(B) Who are to de at the Charge of Bepatring thent 

(C) In what Place Offenders are to be committed; 


and hetein, what wall be taid a Gaol, and where 10 
be kept. 


0% Of the Duty and power of Gaoters atid Keepees of 
WON Aud herein, 


bs What Acts (hey. may. tavfully 40 and for what Abuſe 


they are puniſhable. 
2. For what Offences they oll forfeit their Offices. - 


(E) At whoſe: Charge Pifolrers are to be carried to 


Gaol, 35 
(F) How mätütätted there. e 
8 5 Of 2255 Offence ok braking Gao, e, OE 
: 28 2 — — * ale F 
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105 Gaots, by whit Anthozity erected, any to 
whom t hey belong. 


2 Inſt. 705. (815 are N fac. 5 8 to the: (a) publick, that 
(4) Renee none can be erected by any” leſs Antharity chan by Act of Parla- 
ment. 


is to inquire 15. I ; 


of the Death of all Perſons: W who dis i in print t. to me End: thigh the Publick may be ſatiſ- 
fied, whether ſuch Perſons ys to their End by the common Courſe of Nature, or by ſome unlaw- 
ful Violence, or unreaſonable | Hard ps, * on them * hs under whoſe Power en were con- 
fined. 3 Inf. 52, 91. | 5 | | 


2 Inſt. roo. Alſo all Err 0 67 E Oh bent to ide King, altho' a | Subject Bay 
(a) Where a have the (V) Cuſtody or Keeping « of rhem. | 


Perſon may | 
be Judge and Gaoler, as the Sheriff of London | ts of the Canter both Judge and i Keeper 1 FR Abr. 906. 
1 Show, 162. 8 | | 


Aud us this + Pibpbte- by the 3 1. 4. cap. 10. recitir ing «© That Alen 
« Conſtables of Caſtles within the Realm, being affiened Juſtices of 
„ Peace by the King's Commiſſion, had by ra of fuch Commiſſion 

cc uſed to take People, to whom they bore evil Will, and impriſoned 

& them within the ſaid Caſtles till they had made Fine and Ranſom with 

cc the ſaid Coultables for their Deliverance; and thereupon it is enacted, 

ce that none be impriſoned by any Juſtice 'of the Peace bur only in the 
| 4 “ common 
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«© common Gaol, ſaving to Lords and others, which: have Gaols, their 
“ Franchiſe in this Caſe. 5 | a 7 

And it hath been holden, that the King's Grant, ſince this Statute, to 1 174. 34 g. 
private Perſons to have: the Cuſtody of Priſoners committed by Juſtices 4 Ce 344. 
of Peace, is void; and that the Sheriff ſhall have: rhe Cuftody of all Per- 2 © 1. 
ſons taken by Virtue of any Precept or Authority to him directed, not- 54 Pg 
withſtanding any Grant by the King: of the Cuſtody of Priſoners to an- 
other Peffon. | *n VVV 

. Alfo it is faid; that none can claim a Prifen as a Franchifeg unleſs 1 Sat. 345. 
they have alſo a Gaol- Delivery; and that therefore the Dean and: Chap- % 31. vs 
ter of Ne minſter, tho' they have the Cnttody of the Gare-hou/e Priſon, J. 
yet as tliey have no Gaol- Delitery, they muſt fend-a Kalender of the 


Prifoners to Newpate. | 


By the 14 E. 3. capi ro. it is enacted, © In che Right of the. Gaols;/This Statute 
& which were wont to be in Ward of the Sheriffs, and annexdd(to their confirmed 
« Bailiwicks, it is aſſented and accorded that they ſhall be rejoined to- 5 1 K. 5 


the Sheriffs; and the Sheriffs ſhall have the Cuſtody of the ſame 2 
< Gaols as before this Time they were wont to have, and they ſhalb pur 


in ſuch Under-keepers for whom they will anſwer. 
By the 3 Georg. I. cap. 15. None thall purchaſe the Office of Gaoler; 

ce or any other Office pertaining to the Higlr-Sheriff, under Pain of 

6 pod Þ'7 135m; by: TE Ee dT og oa 
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() Who are to be at the Charge of Repair- 


ung them. 


A Ltho' divers Lords of Liberties have the Cuſtody of Priſons, and 2 1»/t. 589. 
ſome in Fee, yet the Priſon it ſelf is the King's pro bono Publico, 

and therefore it is to be repaired at the common Charge. = 

But this Matter is now regulated by the (a) 11 G12 I. z. cap. 19. (a) Revived 

by which it is enacted, “ That it ſhall, and may be lawful for the and con- 


Juſtices of the Peace, or the greater Number of them, within the tinued for 


. o S » ; ? ſ Ye ; | 
« Limits of their Commiſſions, upon Preſentment of the Grand Jury or <= — 


« Grand Juries, at the Aſſiſe, great Seſſions, and general Gavl-Delivery cap. 14. und 
ce held for the ſaid County, of the Inſufficieney or Inconveniency of made per- 
c their Gaol or Prifon, to conclude and agree upon ſuch Sum or Sums petual. 

cc of Money, as upon Examination of able arid ſufficient Workmen ſhall 

ce be thought neceſſary for the building, finiſhing or repairing a publick 

“ Gaol, or Gaols, belonging to the Shire or County whereof they are 


& juſtices of the Peace; and by Warrant under their Hands and Seals, 


« or under the Hands and Seals of the greater Number of them, by 
60 equal Proportion, to diſtribute and charge the Sum or Sums of Money, 
« to be levied for the Uſes aforefaid, upon the ſeveral Hundreds, Laths, 
« Wapentakes, Rape, Ward, or other Diviſions of the ſaid County; 
« und vhe Juſtices of Peace are hereby authoriſed and impowered at 
ec the general Quarter- Seſſtons; held for the reſpective Diviſion of the 
ee ſaid County, to direct their Warrants or Precepts to High Conſtables, 
& Petty Conſtables, Batihffs, or other Officer or Officers, as they in 
cc their Diſcterion ſhall think moſt convenient for levying and colledting 
< the ſame. : 
And it is further enacted by the ſaid Statute, © That if any Perſon 

ce ſhall refuſe or neglect ro pay his or their Aſſeſſment, by the Space 
< of four Days, after Demand thereof by the proper Officer appointed 
ce t collect the fame, or ſhall convey away his or their Goods ar Eftate, 
« whereby 
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whereby the Sum or Sums of Money ſo aſſeſſed can't be levied, then 


it ſhall and may be lawful to and for the ſaid Collectors, by Warrants 
from” any one of the Juſtices of the Peace preſent at the ſaid general 
Quarter-Seſſions as aforeſaid; to levy the Sum ſo aſſeſſed by Diſtreſs 


and Sale of the Goods and Chattels of ſuch Perfons ſo refuſing or. 


neglecting to pay; and the Gvods and Chattels then and there found, 


and the Piſtreſs ſo taken, to Keep by the Space of four Nays at the 


Coſts and Charges of the Owner thereof ; and if the ſaid: Owner do 
not pay the Sum or Sums of: Money fo rated: or aſſeſſed within the 
Spaceiof the ſaid four Days, then the ſaid Diſtreſs to be appraiſed by 


two or more of the Inhabitants where the fame (ſhall. be taken, or 
other ſufficient Perſons, and to be fold by the Collector for Payment 


of the ſaid Money, and the Overplus of ſuch Sale; (if any be) over 


and above the Sum ſo aſſeſſed; and Charges of: taking and keeping of 
ce the Diſtreſs; to be immediately returned to the Owner thereof; and 


the faid: Juſtices of the Peace are hereby authoriſed and impower- 
ed under their Hands and Seals, or under the Hands and Seals of the 


greater Number of them, to conſtitute and appoint one or more 


ſufficient Perſon or Perſons to be Receiver of the Money ſo aſſeſſed, 
the ſaid Receiver firſt giving Security to be accountable, when there- 


unto required, for all Sums of Maney received or disburſed by him, 


in Purſuance of ſuch Order as he ſhall have received under the Hands 
and Seals of the Juſtices of the Peace, or the greater Number of 
them; and if the {aid Receiver or Receivers, High Conſtable, Petty 
Conſtable, or other Officers, Thall- by the Space of four Days after 
Demand refuſe to account for all Sums of Money received by them in 
Purſuance of this Act; then it ſhall and may be lawful for the Juſtices 


of the? Peace, of the greater: Nymber of them, to commit him or 


them to Priſon, there to remain without Bail or Mainpriſe, until he 
or they ſhall have made a trife Account, ſatisfied or paid ſuch Sum or 
Sums of Money as ſhall appear to remain in his or their Hands; and 
the Receipt of ſuch Receiver ſhall be a ſufficient Diſcharge' to all 


High Conſtables, Petty Conſtables, or other Officer or Officers, pay- 


ing their Proportion of ſuch: Aſſeſſments, and the Diſcharge under 
the” Hands and Seals of the Juſtices of the Peace, or the greater 
Number of them, at the Aſfſe, great Seſſions, and general Gaol- 
Delivery, to ſuch their Receivers, ſhall be deemed and allowed as 
a good and ſufficient Releaſe, Acquittance or Diſcharge in any 


Court of Law or Equity, to all Intents and Purpoſes whatſoever; 
and the ſaid Juſtices of the Peace are hereby authoriſed and impowered 


to covenant, contract and agree 'vith any Perſon or Perſons: for the 
well and ſufficient Building, Finiſhing and Repairing of the faid Gaol 
or Gaols. 29 . n LID, 

« Provided that this Act be not any wiſe hurtful or prejudicial to 
any Perſon or Perſons having any common Gaol by Inheritance, for 
Term of Life or for Years; but that they ſhall have and enjoy the 
ſaid Gaols, and the Profits, Fees and Commodities of the ſame, as 
they had, or might lawfully have had before the making this Act, 
and as if this Act never had been made. e 453118 

« Provided alſo, that this Act ſhall not extend to charge any Perſon 
inhabiting in any Liberty, City, Town, or Borough Corporate, which 

have common Gaols for Felons taken in the ſame, and Commiſſions 
of Aſſiſe, or Gaol-Delivery of ſuch Felons for any Aſſeſſment, to 
the making the common Gaol or Gaols of the reſpective Shire or 
County. | 


* 


And it is further enacted by the ſaid Statute, © That where an 
Priſons or G10ls (belonging to any County of this Realm, or the Do- 
minions of Wales, are fituate upon any Lands or Hereditaments of 
or belonging to the King's Majeſty,) in Right of the Crown, that. 


i 
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the ſaid Lands and Hereditaments, with their and every of their 
Appurtenances, ſhall not at any Time be alienated from the Crown, 
but remain and be for the publics Service and Benefit of the County. 


—— — — — —— — 
— — 1 


C) To what Place Offenders are to be com- 


mitted; and herein, what ſhall be ſand a 
Gaol, and Where to be kept. 


O the 5 H. 4. cap. 10. it is enacted, “ That none ſhall be impriſoned 1 s. 


CC 


CC 


e by any Juſtice of the Peace but only in the common Gael, an 


{zving to Lords and others, who have Gaols, their Franchiſe in this only decla- 
Cals;: 55: SED | 1 | rative of the 
| Common | 
Law. 


Bur the Court of King's Bench may commit Offenders to any Priſon 3% 666. pl. 


in the Kingdom which they ſhall think molt proper, and the Offenders 91. 


„ 


cc 
Cc 
cc 
CC 


ce 


CC 
45 
cc 
cc 
cc 


ſo 


fo committed or condemned to Impriſoment can't be removed or bailed 1 K. d. 149. 


any other Court. | 0 = 
Pur by the 31 Car. 2. cap. 12. it is enacted, * That no Subject of 
this Realm, being an Inhabitant or Refiant of this Kingdom of 
FEneland, Dominion of /{/ales, or Town of Berwick upon Tweed, ſhall 
or may be ſent Prifoner into Scotland, Ireland, Ferſey, Guernſey, Ta- 
gier, or into Parts, Garriſons, Iflands, or Places beyond the Seas, 
wh ch then were, or at any Time hereafter ſhould be within or with- 
out the Dominions of his Majeſty, his Heirs or Succeſſors, and that 
every ſuch Impriſonment is by the ſaid Statute enacted and adjudged 
to be illegal; and that every Subject ſo impritoned ſhall have an. Ac- 
tion of falſe Impriſonment, &. and recover treble Coſts, and no lefs 
Damages than five Hundred Pounds againſt the Perſon making ſuch 
Warrant, who ſhall incur a Premmire. | 
And as Priſoners ought to be committed at firſt to the proper Priſon, 
ought they not to be removed from thence, except in ſome Special 


Caſes. | | 


- CC 


cc 
cc 
cc 
ce 


ee 


cc 
cc 
cc 
cc 
cc 
cc 
0 
cc 
cc 
cc 


To which Purpoſe by the 31 Car. 2. cap. 2. par. 9. it is enacted, 

Thit if any Subject of this Realm ſhall be committed to any Priſon, 

or in Cuſtody of any Officer or Officers Whatſoever, for any criminal 

or ſuppoſed criminal Matter, that the ſaid Perſon ſhall not be removed 

from the ſaid Priſon and Cuſtody into the Cultody of any other 
Officer or Officers, unleſs it be by Habeas Corpus, or ſome other Legal 

Writ; or where the Priſoner is delivered to the Conſtable, or other 

inferior Officer, to carry ſuch Priſoner to ſome common Gaol ; or 

where any Perſon is ſent by Order of any Judge of Aſſiſe, or Juſtice 

of the Peace, to any common Work-houſe, or Houſe of Correction; 

or where the Priſoner is removed from one Priſon or Flac to another 

within the ſame County, in order to a Trial or Diſcharge by due 

Courſe of Law; or in Caſe of ſudden Fire (a) or Infection, or other (4) Vide the 
Neceſſity, upon Pain that he, who makes out Signs or Counterſigns, “ 25 
or obeys or execures ſuch Warrant, ſhall forfeit to the Party grieved %% 


impowering 


one Hundred Pounds for the firſt Offence, two Hundred Pounds for juſtices of 
the ſecond, Sc. the Peace to 
remove 


P. iſoners in Caſe of lite dien. 
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(D) Of the Duty and Power of Gaolers and 
Keepers of Puſons : And herein, 


1. Chat Acts they may lawfully do, and fo2 what Avuſes 
PpPunichablie. 


2 Rol. Abr. 16. Gaoler is conſidered as an Officer relating to the Adminiſtration of 
Bos Juſtice, and is ſo far under the Protection of the Law, that if a 

Perſon threatens him for keeping a Priſoner in ſafe Cuſtody, he may be 

indicted and fined and impriſoned for it. | | 

Fer. 23. If a Criminal endeavouring to break the Gaol aſſault his Gaoler, he 


Sony © may be lawfully killed by him in the Affray. 


Fitz. Coron. But if a Priſoner gets out of Gaol, and the Gaoler in Purſuit of kim kills 


325, 346 him, he is guilty of an Eſcape tho” he never loſt Sight of him, and could 

rome H. F. C not otherwiſe take him; not only becauſe the King loſes the Benefit he 

> Hawk, P. C. Might have had from the Attainder of the Priſoner by the Forfeiture of 

130. his Goods, Cc. but alſo becauſe the publick Juſtice is not ſo well ſatis- 
fied by killing him in ſuch an extrajudicial Manner. 

9 Co. 50. Beſides the Duties injoined (a) Gaolers by Acts of Parliament, and 


(af That 4 the Abuſes for which by Statute they are pun;ſhable, the Common Law 


| Gioler %, ſubjects them to Fine and Impriſonment, as alſo to the Forfeiture of their 
facto, wno Offices, for groſs and palpable Abuſes in the Execurion of their Offices, 


takes upon ſuch as ſuffering Priſoners to Eſcape, barbarouſſy Miſuſing them, Cc. 


him without | 


any Legal Authority to keep Priſoners, as alſo Feme Coverts, Infants, are anſwerable for their 
Miſcarriages. 2 Inſt. 38 1. 8 Co. 44. | | 


By the 14 E. 3. cap. 10. © If any Keeper of a Priſon, or Under- 

“ Keep er, by too great Dureſs of Impriſonment, and by Pain, make 

any Priſoner that he hath in his Ward to become an Appellor againſt 
„ his Will, he is guilty of Felony. _ + . 

Staund. P. C. In the Conſtruction of this Statute it is ſaid to be no way material, 
365 whether the Approvement be true or falſe, or whether the Appellee be 
acquitted or condemned; but at Law this Offence was eſteemed a Miſ-— 
priſion only, unleſs the Appellee were hanged by Reaſon of the Appeal. 
2 Hawk. P. C. Alſo Gaolers are puniſhable by (5) Attachment, as all other Officers 
2h 22 are by the Courts to which they more immediately belong, for any groſs 
Corps. Misbehaviour in their Offices, or Contempts of the Rules of ſuch Courts, 
(a) But a and puniſhable by any other Courts for diſobeying Writs of Habeas 
Caoler is not Cyrpus awarded by ſuch Courts, and not bringing up the Priſoner at the 


3 Day prefixed by ſuch Writs. | 


ment for the bare Eſcape of a Perſon in his Cuſtody by Civil Proceſs, but the Party grieved by ſuch 


Eſcape ought to take his Remedy by Action. 


By the 4 E. 3. cap. 10. reciting, that whereas in Times paſt, Sheriffs 
and Gaolers of Gaols would not receive Thieves, Perſons appealed, 
indicted or found with the Manner, taken and attached by the Conſta- 

bles and Townſhips, without taking great Fines and Rantoms of them 
for their Receipt, whereby the ſaid Conſtables and Townſhips have been 
unwilling to take Thieves and Felons becauſe of ſuch extream Charges, 
and the Thieves and the Felons the more encouraged to offend, it is 
enacted, “ That the Sheriffs and Gaolers ſhall receive, and ſafely keep 
in Priſon from henceforth, ſuch Thieves and Felons, by the Delivery 


(e) By 23 H. © of the Conſtables and Townſhips, without (c) taking any Thing for 


6. cap. 19. a 
Gaoler upon a Commitment may take 4d. 


I | „ the 


5 
1 
7 
5 
8 
D 
Y 
r 


E 


* K 
= 


"06 


cc 


cc 


Gaol and Gaoler. 


* 


631 


* the Receipt ; and the Juſtices aſſigned to deliver the Gaol ſhall have 
* Power to hear their Complaints, that will complain againſt rhe Sheriffs 
© and Gaolers in ſuch Caſe, and moreover to puniſh the Sheriffs and 
„ Gaolers, if they be found Guilty. 

By the 3 H. J. cap. 3. it is enacted, * That every Sheriff, Bailiff of 
„ Franchiſe, and every other Perſon having Authority or Power of 


2 keeping of Gaol, or of Priſoners for Felony, do certify the Names of 


CC 
S 
cc 
ee 
cc 


committed for any ſuch Cauſe, at the next general Gaol-Delivery, in 
every County or Franchiſe where any ſuch Gaol or Gaols have been, 
or hereafter ſhall be, there to be Kalender'd before the Juſtices of 
the Deliverance of the fame Gaol, whereby they may, as well for the 
King as for the Party, proceed to make Deliverance of ſuch Pri- 
ſoners according to Law, upon Pain to forfeit to the King for every 
Default there recorded on Hundred Shillings. 
By the 22 & 23 Car. 2. cap. 20. par. 12. it is enacted, * That the 
ſeveral Rates of Fees, and the future Government of Priſons, be 
ſigned and confirmed by the Lord Chief Juſtices, and Lord Chief 
Baron, or any two of them for the Time being ; and the Juſtices of 
the Peace in London, Middleſex and Surrey; and by the Judges for the 
ſeveral Circuits, and Juſtices of the Peace, for the Time being, in 
their ſeveral Precincts, and fairly written and hung up in a Table in 


cc 
* 
cc 


cc 
& 
(e 


Clerk of the Peace within his or their particular Juriſdiction; and 
cc 


after ſuch Eſtabliſhment, no other or greater Fee or Fees, than ſhall 
© he ſo eſtabliſhed, ſhall be demanded or received. ; 

And by the faid Statute par. 13. it is enacted, “ That it ſhall not be 
lawful hereafter for any Sheriff, Gaoler or Keeper of any Gaol or 
Priſon to put, keep or lodge Priſoners for Debt and Felons together 
in one Room or Chamber, but that they ſhall be pur, kept and lodged 


cc 
cc 


Cc 


cc that he, ſhe or they, which ſhall offend againſt this Act, or the true 


c Intent and Meaning thereof, or any Part thereof, ſhall forfeit and loſe 


ce his or her Office, Place or Employment, and ſhall forfeit treble Da- 


© mages to the Party grieved, to be recovered by Virtue of this Act. 


2. Foz what. Offences they ſhall fozfeir their Ofcices, 


It ſeems clearly agreed, that a Gaoler by ſuffering voluntary Eſcapes, 


by abuſing his Priſoners, by extorting unreaſonable Fees from them, or 
by detaining them in Gaol after they have been legally diſcharged, and 


paid their juſt Fees, forfeits his Office; for that in the Grant of every 


Office, it is implied that the Grantee execute it faithfully and diligently. 
As where the King granted to the Abbot of Sr. Albon to have a Gaol, 
and to have a Gaol-Delivery, and divers Perſons were committed to that 
Gaol for Felony ; and becauſe the Abbot would not be at Coſt to make 
Deliverance, he detained them in Priſon long Time without making law- 
ful Deliverance ; and it was reſolved, that the Abbot had for that Cauſe 
forfeited his Franchiſe, and that the ſame might be ſeiſed into the 
King's Hand. | 

So the Lady Brovghton, Keeper of the Gatehouſe Priſon in Neſimiuſter, 
was informed againſt, and upon Not guilty pleaded, ſhe was found 
guilty; and her Crime was Extortion of Fecs, and hard Uſage of the 


Priſoners in a moſt barbarous Manner; and after ſhe had by her Coun- 
Tel moved in Arreſt of Judgment and could not prevail, ſhe had Judg- 


ment given againſt her, v3. ſhe was fined one Hundred Marks, removed 
from her Office, and the Cuſtody of the Priton was at preient delivered 
| | to 


every Gaol and Priſon, and lkewiſe be regiſter'd by each and every 


every ſuch Priſoner in their Keeping, and of every Priſoner to them 


Dut for the 
more effec— 
cual regu— 
lating the 
Fees of Gao- 
lers vide 2 
Geor. 2. ca. 


25 
a we 


© ſeparate and apart one from another in diſtin Rooms, upon Pain 


Co; Lit. 233. 
9 Co. 5. 
3 Mod. 143. 


2 Inſt. 43. 


Raym, 216. 
2 Leu. 71. 
Lady Hrougl- 


» Pn. N 
fon >» Cale. 
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Po, h. 119. 
2: Lev. 71. 
Ray m. 216. 
3 Lev. 288. 
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to the Sheriff of Middleſex, till the Dean and Chapter ſhould farther 
order the ſame, ſalvo jure cjuſlibet. 

And by the 8 & 9 V 3. cap. 27. it is enacted, “ That if any Marſhal 
« or Warden, or their reſpective Deputy or Deputies, or any Keeper 


c of any other Priſon within this Kingdom, ſhall take any Sum of 


« Money, Reward or Gratuity whatſoever, or Secur.ty for the ſame, to 
& procure, aſſiſt, connive at, or permit any Eſcape, and ſhall be thereof 
ce Jawfully convicted, the ſaid Marſhal or Warden, or their reſpective 
« Peputy or Deputies, or ſuch other Keeper of auy Priſons as aforeſaid, 
ce ſhall for every ſuch Offence forfeit the Sum of 5. and his {aid 
« Office, and be for ever after incapable of exccuting any ſuch Office. 

It hath been reſolved, that a Forfeiture by a Gaoler who hith but a 
particular Intereſt, as of him who hath Cuſtody of a Gaol for Life or 
Years, dots not affect him in Remainder or Reverſion who hath the In- 
heritance, but that upon ſuch Forfeiture his Title ſhall accrue, and not 
go to the King, 5 > 

But by the 8 0 9 N, 3. cap. 27. it is enacted, “ That the Offices of 


cc Marſhal of the King's Bench Priſon, and Warden of the Fleet, ſhall 


cc be executed by the ſeveral Perſons to whom the Inheritance of the 
c Priſons, Priſon-houſes, Lands, Tencmentrs, and other Hereditaments 
cc of the ſaid Friſons of King's Bench and Fleet, or either of them, ſhall 
ce then belong or appertain reſpectively, in his or their reſpective proper 

ce Perſon or Perſons, or by his or their ſufficient Deputy or Deputies, 
« for which Deputy or Deputies, and for all Forfeitures, Efcapes, and 


c other Miſdemeanors, in their reſpective Offices, by ſuch Deputy or 


% Deputies permitted, ſuffered or committed, the ſaid Perſon or Per— 


©« ſons, in whom the aforeſaid Inheritances reſpectively are, or ſhall 
„then be, ſhall be anſwerable; and the Profits and aforeſaid Inheri- 


0 tances of the ſaid ſeveral Offices ſhall be ſequeſter'd, ſeiſed or extend- 
« ed to make Satisfaction for ſuch Forfeitures, Eſcapes or Miſdemea- 
c nors reſpectively, as if permitted, ſuffered or committed by the Perſon 
& or Perſons themſelves, or either of them, in whom the reſpective In- 
« heritances of the ſaid Priſons ſhall then be. | 


(E) At Whoſe Charge Paiſoners are to be 
carried to Gaol, 


Y the 3 Fac. I. cap. 10. it is enacted, © That every Perſon or Per- 
“ ſons, that ſhall be committed to the common or ufual Gaol, 


„ within any County or Liberty within this Realm, by any Juſtice or 


e Tuſtices of the Peace for any Offence or Miſdemeanor, having Means 
« or Ability thereunto, ſhall bear their own reaſonable Charges for fo 
« conveying or ſending them to the ſaid Gaol, and the Chargcs alſo of 
& {uch as ſhall be appointed to guard them to ſuch Gaol, and ſhall ſo 
ce guard them thither ; and if any ſuch Perſon or Perſons, ſo to be 
% committed, ſhall refuſe at the Time of their Commitment, and ſending 
© to the ſaid Gaol to defray the ſaid Charges, or ſhall not then pay or 
« bear the ſame, that then ſuch Juſtice or Juſtices of the Peace ſhall 
« and may, by writing under his or their Hand and Seal, or Hands 
“ and Seals, give Warrant to the Conſtable or Conſtables of the Hun- 
<« dred, or Conſtable or Tithing-man of the Tithing or Townſhip 
« where ſuch Perſon or Ferſons ſhall be dwelling and inhabit, or from 
« whence he or they ſhall be committed, or where he or they ſhall 
« have any Goods within the County or Liberty, to ſell ſuch and fo 

I | much 


Gaol and Gaoler. 
much of the Goods and Chattels of the ſaid Perſons, as by the Diſ- 
cretion of the ſaid Juſtice or Juſtices of the Peace ſhall ſatisfy and 
pay the Charges of ſuch his or their Conveying or Sending to the 
{aid Gaol, the Appraitement to be made by Four of the honeſt Inha- 

bitants of the Pariſh or Tithing, where ſuch Goods or Chattels ſhall 
remain and be, and the Overplus of the Money which ſhall be made 

2 thereof, to be delivered to the Party to whom the ſaid Goods ſhall 
belong. | | 8 

e And it is further enacted, That if the ſaid Perſons ſhall not have or 
be known to have any Goods or Chattels, which may be ſold for the 
& Purpoſe aforeſaid, within the County or Liberty, an indifferent Aſ- 
& ſeſſment ſhall:be made by the Conflables and Church-wardens, and 
« two or thret other the honeſt Inhabitants of the Pariſh or Tithing | - 1 
e here ſuch Offenders thall be taken or apprehended, the ſaid Taxa- | | 

tion being allowed under the Hand of one or more Juſtice or Juſtices | 
6! of the Peace, if there be ſuch Conſtables or Church-wardens there 
«inhabiting, and in Default of them by Four of the Principal Inhabi- 

&« rants of the ſaid Pariſh, Townſhip or Tithing, where ſuch Offenders ſhall 
„ebe taken or apprehended; and if any ſo aſſeſſed ſhall refuſe to pay 
their ſaid Taxation, then the Juſtice or Juſtices of the Peace by whom 
<< the ſaid Offenders ſhall be committed to Priſon, or any Juſtice of 
& Peace near adjuining, ſhall and may give Warrant, as aforeſaid, to 
the Conſtable, Tithingman, or other Officer, there to diſtrain the 
& Goods of any ſo aſſeſſed, which ſhall refuſe to pay the ſame, and to 
6 {fell the ſame, and that ſuch Perſon or Perſons ſo authoriſed ſhall 
“ have full Power ſo to diſtrain, and by Appraiſement of four ſubſtan- 

„tial Inhabitants of the ſaid Place, to ſell a ſufficient Quantity of the 
« Goods and Chattels of the ſaid Perſon ſo refuſing, for the Levying of 
& the (aid Taxation; and if any Overplus of the Money come by the 
“ Sale thereof, the ſame to be delivered to the Owner.” 5 
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(F) How maintained in Paiſon, 


DY (a) ſome Opinions, a Gaoler is compellable to find his Priſoner (a) As 9 Co. 

| B Suſtenance ; bur as this is denied by (Y) others, and as there are ſe- 87. ſo Co. 
veral Statutes which provide for the Maintenance of Priſoners, without nes te 

ſuppoſing the Gaoler any Way obliged to it, it ſeems this Opinion is not Lord Cote 
maintainable. ſays, that in 

an Action of 


Debt by a Gaoler againſt the Priſoner for his Vidtuals, the Defendant ſhall not Wage his Law, for 


he cannot refuſe the Priſoner, and ought not to ſuffer him to die for Default of Suſtenance ; other- 

; wiſe it is for tabling a Man at large. (b) As Plow. 68. 4. 2 Rol. Abr. 52. 

By the 14 Eliz. cap. 5. it is enacted, That it ſhall and may be law- 

A ful for the Juſtices of Peace of every Shire within this Realm, at their 

: © General Quarter-Seſſions of the Peace to be holden within the ſame 

- “ Shires, or the moſt Part of the ſaid Juſtices, being then preſent, to 

8 & rate and tax every Pariſh within the ſaid Shires, at ſuch reaſonable 

L “ Sums of Money, for and towards the Relief of Priſoners, as they ſhall 

1 e think convenient, by their Diſcretions, ſo that the ſaid Taxation and a 
s © Rate doth not exceed above 6 d. or 84. by the Week, out of every 

£ % Pariſh, and that the Church-wardens of every Pariſh within this 

b „ Realm, for the Time being, ſhall every Sunday levy the ſame, and 

0 & once every Quarter of a Year pay the High Conſtables or Head Of- | 
p &« ficers of every Town, Pariſh, Hundred, Riding or Wapentake, with- 
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& in this Realm, all ſuch Sums of Money as their Pariſh ſhall be rated 
&« and taxed, for and towards the Relief of the Taid Priſoners within: 
ce their ſaid ſeveral Pariſhes, and that the faid High Conſtables and 
Head Officers, and every of them, ſhall pay all ſuch Sums of Money 
© {9 to them paid by the ſaid Church-wardens, at every General Quar- 
« ter-Seſfions to be holden within the ſaid feveral Shires, to ſuch ſuffi- 
& cjent Perſons dwelling nigh the ſaid Gaols, as ſhall be appointed by 
« the ſaid Juſtices in their ſaid open Quarter- Seſſions, to be there, neadys 
& to receive the ſaid Money ſo collected, as is aforeſaid; and that the 
cc Collectors for the ſaid Priſoners ſhall weekly diſtribute and pay al} 
KI 255 Sums of Money, as they and every of them ſhall receive, for the 
Relief of the ſaid Priſoners, as aforeſaid, upon Pain, as well the ſaid 
„ Church-wardens of every Pariſh, Conſtables and Hęad Officers of 
« every Hundred or Wapentake, as alſo the ſaid Collectors appointed 
c for the Collection and Contribution of the ſaid Priſoners, . fo making 
„ Default, as aforeſaid; to forfeit 57. the one Moiety thereof ſhall be to 
« the Uſe of the Queen's Majeſty, her Heirs and Succeſſors, and the 
& other Moiety to the Relief of the Priſoners. % „ 
& Provided, That the Juſtices of Peace within any County of this 
« Realm or ales ſhall not intromit or enter into any City, Borough, 
& Place or Town Corporate, for the Execution of any Branch, Arti- 
« cles or Sentence of this Act, for or concerning, any Offence, . Matter 
© or Cauſe growing or ariſing within the Precincts, Liberties or Juriſ- 
| 8 « aictions of ſuch City, Borough, Place or, Tovn Corporate, but that it 
li © may and ſtall be lawful' to the Juſtice and Juſtices of the Peace; 
1 | | « Mayor, Bailiffs, and other Head Officers of thofe Cities, Boroughs; 
65 “ Places and Towns Corporate, where there be Juſtice or Juſtices, to 
1 
| | 
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proceed to the Execution of this Act within the Precin& and Com- 
| 1 5 & paſs of their Liberties, in ſuch Manner and Form as the Juſtices f 


Peace in any County may or ought to do within the ſame County by 
lf eVirtue of this Act, any Matter or Thing in this Act expreſſed to the 
hy, „„ | « contrary thereof notwithſtanding. 8 5 „ 
. And by the 19 Car. 2. cap. 4. it is enacted, “ That the Juſtices of 
Peace of the reſpective Counties, at any their General Seſſions, or 
the major Part of them then there aſſembled, if they ſhall find it 
needful ſo to de, may provide a Stock of ſuch Materials as they find 
convenient for the fetting poor Priſoners on Work, in ſuch Manner and 
| by ſuch Ways, as other County Charges by the Laws and Statutes of 
wy | | © the Realm are and may be levied and raiſed, and to pay and provide 
wa | | | ee fit Perſons to overſee and ſet ſuch Priſoners on Work, and make ſuch _ 
ll. % Orders for Accounts of and concerning the Premiſſes, as ſhall by them 
if © be thought needful, and for Puniſhment of Neglects and other A- 
Lf „ buſes, and for beſtowing the Profit ariſing by the Labour of the Pri- 
| „ ſoners ſo ſet on Work for their Relief, which ſhall be duly obſerved, 
| 84425 « and may alter, revoke, or amend ſuch their Orders from Time to 
| „Time; provided, that no Pariſh be rated above 64. by the Week to- 
. c wards the Premiſſes, having Reſpect to the reſpective Values of the 
1.8 $- ſeveral Paris. | : F 
jt Vide 2 Geo. 22 By the 22 O23 Car. 2. cap. 20. par. to. it is enacted, © That ever 
cap. 22. the 6 Under-Sheriff, Gaoler, Keeper of Priſon or Gaol, and every Perſon 
like Clauſe. cc or Perſons whatſoever, to whoſe Cuſtody any Perſon or Perſons ſhall 
*© be delivered or committed by Virtue of any Writ of Proceſs, or any 
„ Pretence whatſoever, ſhall permit and ſuffer the faid Perſon or Per- 
“ {ons at his and their Will and Pleaſure to ſend for and have an 
„Beer, Ale, Victuals, and other neceſſary Food, where and from 
lj © whence they pleaſe, and alſo to have and uſe ſuch Bedding, Linen, 
1 and other Things, as the ſaid Perſon or Perſons ſhall think fit, with- 
bl. «© out any Purloining, Detaining, or paying for the ſame, or any Part 
I! thereof. | | 
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By the 2 Geo. 2, cap. 22. it is enacted, ** That the Lords Chief Ju- Like Clauſe 
ſtices, Lord Chief Baron, Judges of Aſſiſe, and Juſtices of the Peace, by 22 © 23. 
** in their reipe'-ive Juriſdictions, and all Commiſoners for charitable wo og Shack 
Uſes, do their beſt Endeavours and Diligence to examine and diſco— * 
ver the ſeveral Gifts, Legacjes and Bequeſts beſtowed and given for 

the Benefit and Advantage of the poor Priſoners in the ſaid ſeveral 

Gaols and Priſons, and to fend for any Deeds, Wills, Writings, 

and Books of Account whatſocver, and any Perſon or Perſons 
concerned therein, and to examine them upon Oath. to make truc 
Diſcovery thereof, (which they have full Power and Authority to do,) 

and to order and ſettle the Payment, Recovery and Receipt of the 

ſame, when fo diſcovered. and aſcertained, in ſuch eaſy and expedi- 

tious Manner and Way, thar the Prifoners for the Future may not be 
defrauded, but receive the full Benefit thereof, according to the true 

Intent of the Donors, and that Lifts or Tables of ſuch Gifts, Legacies 

and Bequeſts, for the Benefit of the Priſoners in every Gaol or Priſon 
reſpectively, fairly written, ſhall be likewiſe bung up in ſuch Gaols 

and Priſons ay hae in ſome: open Room or Place, to which the 

Priſoners may have reſort, as Occaſion ſhall require, without Fee, and 

„ ſhall be regiſtred by the Clerks of the Peace of the reſpective Counties 

e and Places in Manner aforeſaid. © | 
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() Ok the Offence of Breaking Gaol. 


HE Offence of Breaking a Gaol or Priſon by the Common Law 2 ty. 589. 

Was no leſs than Felony ; and this, whether the Party were com- Staundf. P. C. 
mitted in a Criminal or Civil Caſe, or whether he were actually in the 5 Fs 
1 4 : 3 \ R 2 ro. Car. 210g 
Walls of a Priſon, or only in the Stocks, or in the Cuſtody of any Per- þ 
ſon who had lawfully arreſted him, or whether he were in the King's 
Priſon, or one belonging to a Lord of Franchiſe. . 
But now by the 1 1. 2. the Severity of the Law is relaxed, and the , Inft. 589. 
Breaking of Priſon is (2) only Felony, as herein declared, de Priſonariis (a) But Of. 
frangentibus Priſomam Domimus Rex vult G& precipit, quod nullus de catero, qui tences of this 
priſonam fregerit, ſubeat vite vel membrorum damnum pro frattione Priſonc, wo A _ 
tantum niſi cauſa pro qua captus & impriſonatus fuerit tale judicium requirit, jon, dine 


. ; * . ; . ; . . yy a ony wichin 
ſi de illa ſecundum Legem & confuctudinem terre fuiſſet convit#ns, licet tempo- 1 E. 2. are 
ribus præteritis aliter fieri conſuevit. | still puniſh- 


So en ORs able as High 
Miſpriſions by Fine and Impriſonment. Hale's P. C. 116. 2 Hawk. P. C. 128. 


In the Conſtruction of this Statute, the following Opinions have been 
holden | 73 | | | | 5 | 
:T; Thar any Place whatſoever, wherein a Perſon under a lawful Arreſt 2 Inf. 589. 


for a ſuppoſed capital Offence is reſtrained from his Liberty, whether in Dyer 99. l. 60. 


the Stocks or Street, or in the common Gaol, or the Houſe of a Con- 88 
ſable or private Perſon, or the Priſon of the Ordinary, is a Priſon with- Hale P. C. 
in the Statute. | 10). 


2. That if the Party who breaks from Priſon were taken on a Capias 2 If 590- 


on an Indictment or Appeal, it is not material, whether any ſuch Crime, Hal's P. C. 


as that of which he is accuſed, were in Truth committed, or not, for ““. 

there is an Accuſation againſt him on Record, which makes the Commit- 

ment lawful, be he ever ſo innocent. es * 
Alſo if an innocent Perſon be committed by a lawful Mittimus on ſuch a e 


| Suſpicion of Felony, actually done by ſome other, as will juſtify his Im- 2 1ſt. 59 


priſonment, Dyer 99. 160. 
| Cromp. 3 8. a. 
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priſonment, though he be neither indicted nor appealed, he is within the 
Starute if he break the Priſon, for that he was legally in Cuſtody, and 
ought to have ſubmitted to it till he had been diſcharged by due Courſe 
. | 
Hale's P. C. But if no Felony at all were done, and the Party be neither indicted 
109: or appealed, no Mittimus for ſuch a ſuppoſed Crime will make him 
” 17 Ve, guilty within the Statute by Breaking the Priſon, for that his Impriſon- 
166. ment was unjuſtifiable. % be 5 5 
2 Ia, 50 1. Alſo if a Felony were done, yet if there were no juſt Cauſe of Suſpi- 
H. P. C. 109. cion either to arreſt or commit the Party, and the Mittimus be not in 
but for this ſuch Form as the Law requires, his Breaking of the Priſon cannot be 


3 Felony, becauſe the Lawfulneſs of the Impriſonment, in ſuch Caſe, de- 
124-5 pends wholly on the Mittimns, which, if it be not according to Law, the 


Impriſonment will have nothing to ſupport it. ; Seen 
2 Inſt. 589, 3. That there muſt b an actual Breaking, for the Words Felonice fre- 
590. git Priſonam, which are neceſſary in every Indictment for this Offence, 
+ "ha . cannot be fatisfied without ſome actual Force or Violence; and there- 
Stand. p. C. fore if the Priſoner, without the Uſe of any violent Means, go out 
31. of the Priſon- Doors, which he finds open by the Negligence or Con- 
ſent of the Gaoler, or if he efcape thro' a Breach made by others 
without his Privity, he is guilty of a Miſdemeanor only, and not of 
Felony. | 
| "Plow. 136. Nor will the Breaking of Priſon, which is neceſſitated by an inevitable 
2 Inſt 500. Accident, happening without any Default of the Priſoner, as where the 
_— F. C. priſon is fired by Lightning, or otherwiſe, without his Privity, and 
1 15 breaks out to ſave his Life, come within the Statute. | 
_ Keilw. $7.4. Nor is it Felony to break a Priſon, unleſs the Priſoner eſcape. 
Hale's P. C. 4. That if the Impriſonment be for an Offence made capital by a ſub- 
198. - ſequent Statute, the Breach of Priſon is as much within this Act of E. 2. 
2 Irſt. 501. as if the Offence had always been Felony ; but if the Offence, for which a 
Plow. 2559 Man is committed, were but a Treſpaſs at the Time when he breaks the 
Priſon, and afterwards become Felony by Matter ſubſequent, as where 
one committed for having dangerouſly wounded a Man, who afterwards 
dies, breaks the Priſon before he dies, the Fiction of Law, which to ma- 
ny Purpoſes makes the Offence a Felony ab 7n:tio, ſhall not be carried ſo 
far as to make the Priſon-breach alſo a Felony, which at the Time when 
it was committed was but a Miſdemeanor. 2 1 
But for this Alſo it ſeems the better Opinion, That if the Offence, for which the 
vide 2 Hawk. Party was committed, be in Truth bur a Treſpaſs; the calling it Felony 
P. C. 126-7. in the Mittimus, will not make the Breaking of the Prifon amount to 
Felony ; arid that on the other Side, if the Offence were in Truth a Ca- 
pital one, the Calling it a Treſpaſs in the Mittimus will not bring it with- 
in the Statute ; for the Cauſe of the Impriſonment is what the Statute 
regards, and that is the Offence, which can neither be leſſened nor in- 
creaſed by a Miſtake in the Mittimus. „ 1 
> Hacbk. P. C. F. That the Breach of Priſon by a Perſon attainted is within the Sta- 
127. tute, tho' his Crime doth not now require any Judgment, becauſe it hath 
| been given already, whereby he is out of the ſtrict Letter of the Statute, 
| but clearly ſtill within the Meaning of the Words. Rs 
2 Hawk.P.C. 6. That the Offence of breaking Priſon is but Felony, whatſoever the 
$37. Crime were for which the Party was committed, unleſs his Intent were 
to favour-the Eſcape of others alſo who were committed for Treaſon, for 
that will make him a Principal in the Treaſon. | 
2 Hawk. P.C. 7. That he that breaks Priſon may be proceeded againſt for ſuch 
127-8, Crime before he be convicted of the Crime for which he is committed, 
| becauſe the Breach of Priſon is a diſtinct independent Offence, but the 
Sheriff's Return of a Breach of Priſon is not a ſufficient Ground to arraign 
a Man without an Indictment. | 


+ 8. That 


" Monaſtery, xp | 4 
„„ = 7 2 


Sa velkind. 2+. 
8. That it is not ſufficient to indict a Man generally, for having felo- Hak's P. C 


niouſly broken Priſon; but the Caſe muſt be ſer forth ſpecially, that it 47 . 
may appear that he was lawfully in Priſon, and for a capital Offence. . 


Mu 


— 


SG.avelkind. 


(A) Of the Oziginal. Continuance and ſeveral P2oper- 
ties of this Cuſtom. 1 575 . 
(B) The particular Caſes which have been adjudged re- 
. lacing fo this Cuſtom. „ onJR | 


(Y Of the Oꝛiginal, Continuance-and ſeveral 
Puꝛoperties of this Cuſtom. 


F the many Opinions concerning the Original of this Cuſtom ,,, . 
| "© OF Wat This Tenure 
the moſt probable ſeems to be, that it was firſt introduced by ;, reckoned 
the Romas Clergy, and therefore propagated more exten- by the beſt 
A ſively in Kent, becauſe there the Chriſtian Religion was firſt 8 
2 | | | F t 
propagated. 55 VVV 
the Saxon Bockland, which was Allodial and exempt from the Feudal Services. Somney 12, 35, 37. 


4 


EF, Reel Bo $M 72 "$4.4 I | ii 5 57 BUTT 25.5 IH LAN 1 
Hoy. this Property came to eſcape, and to remain intire down to the Seld.Fan.129, 
People of Kent from their Saxon Anceſtors, is not agreed among the ſe- Cr: 13: 


veral Antiquaries; ſome of them tell us, that the: Kentiſhmen came with Av Ant 


Boughs, and demanded their Cuſtoms to be: confirmed by the Conque- kind 132,171, 


ror, or elſe reſolved to oppoſe his March; others reject that Story. as a Sommer 12. 


Monkiſh Fable, and think the Kenti/hmen ſubmitted, and that the Cu- 


ſtom came with Odo, Biſhop of Bayeux, from Normandy, which hath leſs 
Probability, conſidering the many Exemptions of the Kentiſh Lands 


from feudal Slaveries; probably, notwithſtanding the Rejecting of this 


Story as to the Oppoſition of the Conqueror with Arms, it might thus 
far be true, that they came with their Boughs to ſubmit themſelves to 
him on his firſt Entry, and might Petition for the Eſtabliſhment of their 


Rights and Cuſtoms; and the Conqueror, who! was a very politick 


Prince, might, to gain Reputation with his new People, ſnew this In- 
ſtance of his Clemency; which ſeems the more probable, becauſe tbe 
Monks, the Hiſtorians of thoſe Times, drop the Story, and we all know _ 
they have not been at all favourable to his Character; and the Roman- 
tick Part of the Story might be invented by Spot, to aggrandize his own 
The 


ie 


Lamb. 611, 
612, 624, 


Lamb. 624. 


Lamb. 


nexed to 
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Gavelkind. ; 


Their The firſt Quality of this Land was, that it was alienable, without any 
rc ga Licence, according to the true Nature of the Roman Patrimonial Pro- 
rrimonialy in perty, and very different from the Feudal Servitude. | 

Nature o 


the Contradts in the Roman Law, and without any Feudal Words or Reſervation of Tenure, 


Somner 88. 


Lamb. 6 1 Oz 


: The next Property is, that theſe Lands are not forfeitable for Fe- 
Il, 


lony, but for Treaſon they are; for the Feudal Forfeitures only held in 
Lands where there were Tenures, and not in the Allodial Property; and 
the Allodial Propucty was only forfeitable, according to the Roman Civil 
Law, for the Crimen Leſe# Majeſtatis; and therefore the Clergy, that 
were Judges with the Harl, never allowed this Land to be forfeited but 
for the Crime of High Tleaſon ; but tubſequent Statutes comprehend 
Gavelkind, becauſe ſuch Laws extend to the whole Land of the King- 
dom, unleſs Gavelkind were excepted ; but if a Man be outlawed, or 
abjure the Realm for Felony, he ſhall forfeit his Lands in Gavelkind, 
Bro. Tit. and his Wife her Dower in them; and tho' the Strictneſs in which the 
Cuſtor: 54 Cuſtom is to be taken, becauſe derogatory from the Common Law, is 
uſually given for a Reaſon for this Conſtrattion, yet the true Reaſon is, 
that Outlawry and Abjuring the Realm are Puniſhments introduced ſince 
the Conqueſt, and conſequently ſince the Eſtabliſhment of Gavelkind in 
Kent, and therefore like other new Laws ſhall extend to that Cuſtom. 
Where any Tenant died, his Heir within Age might and did commit 
the Guardianſhip to the next Relation within the Court of Juſtice 
whole Jurifdiction the Land was; but the Lord was bound on all Oc- 
caſions to call him to an Account, and if he did not ſee that the Ac- 
counts were fair, the Lord himſelf was bound to anſwer it ; this Pro- 
vince the Chancellor hath taken from inferior Courts fince the Conqueſt, 
only in Kent, where theſe Cuſtoms are continued; but the Cuſtom is 
not uſed even in N t6'this Day, becauſe the Lords in giving Tutors 
do it at their own Peril in the Account, and therefore every Man 
thinks it dangerous to intermeddle. 3 3 
te Infant at fifteen was reckoned at full Age to ſell for Meney; this 
Undoubtedly took from the Civil Law, which reckons fourteen the 
tas Paberiittis'; for they reckoned, that tho' the Infant had ended his 
Peers of 'Guardianſhip at fourteen, yer he might not have com̃pleated 
his Account with his Guardian till the Age of fifteen, awd that wks 
eſteemed to be the Ape when he was compleatly out of Guardianſhip. 
This Guardian -appointed by the Lord is to have the ſame Allow- 
ance, and nd other, With the Guardian in Secage at Common Law, 
- and is fwbject xo che Account of the Heir for is Receipts, and to the 
The Liberty of Telling was allowed at the Age of fifteen for che Con- 
venienet and Neceſſity of Commerce, which in thefe fmall divided 
Shares was abſoluxely neceffary; yet it was allowed under ſuch Limi- 
*rarions- and Reſtricions, that the Infant could hot de wronged or im- 
poſed upon 5 therefore un Infant that ſells muſt have a valuable Con- 
ſideration, becuufe otherwiſe tis a plain Sign that the Infart was de- 
Lamb. 625. fraumed ; ifa Woman old at the Age ef fifteen en Marimonii prulbeuti, 
i And. 193. this wg a godd Oonvαναͥẽðeͤ; for Matringe was reckoned to be a good 
and Tafflciewr'Confſidermtion: © . no £1. 
22 At uſt paſs dy Feoffment, and che Eivety upon the Peoffment muſt 
8 © (be made by ehe Infant in Perſon, beesuſe ah Trifant can't appoint an 
of Livery Attorney dy dhe Conmem Law; and fince the expreſs. Words of the 
was ever an- 4. ins „ STONED a 2 W Ii einen 1 DW EET; Cuſtom 
Grants in rhe Savon Times, or whether it ename in with the Feudal Grants, fecms 


625. 


. 
4 


(OY 


thoſe Allodig} 


doubtful; yer if the Lands did formerly pafs by a Grant, when the other way of Conveyance was 
introduced, they always paſt them by Feoffment, as the moſt ſolemn Manner; for ſubſeguont Laws 
having made that ſolemn Ceremony before the Men of the Country abſolutely neceſſary ro convey 


Land, 


ing to a Feoffment. 9 Co. 56. 1 Rol. Abr. 568. Lamb. 625. 


the Infant's ' Purchaſe could not be a ſubject Matter for the Cuſtom ; 52- 


for his Arrears, he ſhall take the Lands into 


Gavelkind. 639 


Cuſtom do not derogate from the Common Law in that Point, an equi- Land, the 


table Conſtruction ſhall not be admitted to make it derogate, for all Ceremony 


Cuſtoms are to be conſtrued ſtrictly. Banater 
into the being of this Cuſtom, and ſo it hath always, I Pp - 


l ö N oſe, continued ever ſinee the Norman 
Times; but it hath been doubred, whether a Leaſe and Releaſe will not be a good Sale, as amount 


This Cuſtom, like all others that are derogatory from the Common 1 Rot. A. 


Law, ts to be conſtrued ſtrictly; becauſe as far as the particular Cuſtom 908. 


hath not derogated from the Law, the general Cuſtom of the whole 
Kingdom ought to prevail; and we are not to preſume that the parti- 
cular Cuſtom goes farther than by notorious Facts may appear; therefore 
in this Cafe, if an Infant in Gavelkind be diffeiſed, and releaſe to his 
Diffeiſor, or 'teleafe to a Diſcontinuee, it is not within the Cuſtom, and 
therefore void; {6 if he make a Feoffment with Warranty, the Warranty 
is not cothprehended within the Cuſtom, and ſo void; for the Cuſtom 
reaches no farther than a Conveyance by a naked Feoffment. 

It muft be Lands in Poſſeſſion, and not in Reverſion or Remainder, Beni. 335. 55 
becauſe the true Value of a Revetſion or Remainder can't be known 5+ . 
or computed, and therefore the greater Need of more than ordinary © bf. 
Diſcretion in ſuch a Caſe, which is not found in Infants ; beſides, a Re- 
verfion or Remainder could not be immemorial; and therefore the Cuſ- 
tom could not be thereunto appendant, becauſe the immemorial Cuſtoms 
only were confirmed of the Conqueror; ſo that fince the Norma Con- 
queſt fuch a Sale can't be adjudged Legal. | 

It muſt be Land coming by Deſcent, and not by Purchaſe, becauſe Bendl. 33. pt. 
for the Conqueror muſt, as is faid, be preſumed to confirm nothing but £425 627. 
a Privilege that is immemorial; cherelbre it muſt be governed by the 
general Laws of the Kingdom. 


An Infant in Gavelkind ſhall have his Age, and all other Privi- 1 Rot. Abr. 


1 of the Infant at Common Law, becauſe tho he hath the Privilege 144. 
0 


Alienation at fifteen, yet that doth not take from him any Privilege 
he had before at the Common Lac. 5 

As to the Geld, or Allodial Reut, that was reſerved upon the Lands, Laub. 61.2. 
the Lord might diſtrain, having the ſame Privilege for his Rent as when ET 


the Tenant 'held it 72 Modum Beneficii ; for tho the Lord parted with 


the Lands, yet the Rent ſtill remained to be the Lord's as it was be- 
fore, and therefore he had it for the ſame Remedy as all other Perſons 
had for Rents reſerved out of Feudal Lands; but if the Land lay fallow, 
and did not afford the Lord his Rent, the Lord after ſuch Ceſſing of his 
Tenant ongtit, by Award of his three Weeks Court, to ſeek whether 
there were Diſtreſs to anſwer his Rent; and this Award of the Court 
ought to be executed in the Preſence of good Witneſſes ; and the ſame 


' ought to be fenewed for three Courts, till the fourth Court, and in the 
fourth Court it ſhall be awarded, that the Lord ſhall take the Tenements 


into his Hands as a Diſtreſs or Pledge for the Rents and Services, and 
ſhall detain them for a Year and a Day without manuring them; within 
which Time, if the Tenant come and make Agreement with the Lord 

| 2 Hands again; but if 
he èome not within that Space, the Lord ought openly to declare all 
his Proceedings to the County-Court, which being done likewiſe at his 
own Court next following, the Land ſhall be finally awarded to him. 

We come now to the Deſcent to all the Children, which runs thro' 7,14. 6:8. 
all the Lands in Keut, and it is probable that all Bocklands in England sn 
were thus partible, tho” it further happened, that all the Lands in Kent 
were all Ahodial without Villain, and for the moſt part without Copy- 


Hold; for it is a ſufficient Plea in Villenage to ſay, that the Defendant's 


Pathet was born in Kent, tho' not to Tay, that che Party himſelf en 
n 
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5 Lamb. 608. to the Fer 


„ 


Lamb. 608. 


Hob. 31. 


— 


born there; becauſe for the Father to be born is a Suppoſition that the 
Defendant could by no Means be a Villain, that being a Country to- 
tally free; it is probable that this happened, becauſe they made all their 
Slaves Allodial Proprietors, Kent being, by Reaſon of the Cinque Ports, a 
Trading Country; and they were better pleaſed with the Rent, than if 
they had their Work in Specie; and this Country being untouched by 
the Conqueror, there could be no Villains. | b 
Seld. Fur. of As to the Deſcent, that was, it ſeems, introduced by the Notions of 
Inteſtates a6. the Clergy from the Roman Law, where all the Land was equally di- 
vided among the Children and next Relations; ſo are the Laws of the 
„„ Conjeſſor.- 0 Go 3333 

25 5 „ But there is a great Difference between the Deſcent of Gavelkind 
Hob. 31, Land and the Words of Purchaſe of the ſame Land; for if a Remainder 
de limited to the right Heir of 7. S. the Heir at Common Law ſhall 
take it, and not the Heirs in Gavelkind; the Reaſon is, becauſe this 
Retnainder being newly created could not be reckoned to be within the 
old Cuſtom ; for the Confirmation of the Conqueror was only to the 
old Privileges, by which the Land had been enjoyed, and not to make 

Expoſition of any Grant afterwards ariſing. . 


6 Ks: But as to Lands deſcending, the Cuſtom is the Law of the Place, and 


26 H. S. 4. 


9 1% can't be alter'd but by Act of Parliament, for being the ancient Saxon 


Law, and ſtill continuing under the Normans, it can't be alter'd but by 
the Legiſlature; therefore if Lands Eſcheat to the Crown, and be en- 
joyed in ſeveral Deſcents, and be after granted out by the King in 
_ Knights Service, yet they deſcend in Gavelkind, for the Law of the 
| PlöKlace can't be controlled by the King's Charter. 5 
1 Mod. 96, 97. The Gabel or Rent iſſuing out of any Gavelkind Land ſhall enſue 


Rar4al ver. the Nature of the Land; for the Conqueror confirming the, Privileges 
'F enking, | v7: 30 


B. Tit. relating to the Land doth confirm alſo the Privileges relating to the 


Cuſtom 58. Tribute or Rent, which is but the Profits of it. From hence, ſince the 
nt. Rent deſcends in. the ſame Manner the Land did, it follows that all 
Reents iſſuing out of Lands ſhall deſcend in Gavelkind, nor is there any 
Difference, that can be well conceived, between a Rent-Seryice and a 
Rent-Charge in this Caſe; and it has been adjudged accordingly, that a 
Rent-Charge, granted out of Gayelkind, Land, ſhall deſcend according 

to the Rules of Deſcent in that Cuſtom, becau e it is Part of the 

Profits of the Land, and iflues out of the Land, and. ſo ſhall ſubmit to 
thoſe Rules which govern the Land out of which it ſpring s. 
For a Condition broken, the Heir at Law ſhall enter, becauſe the 


. * 


12 . Condition, is a Thing of new Creation, and altogether Collateral to the 
Land, being not in any Manner like the Rent, which is Part of the 
Profits of the Land it ſelf; but when the eldefl Son hath. entered for 
the Condition broken, the younger Children ſhall enjoy the' Land with 
him; arid, the Reaſon is, becauſe the eldeſt Son is in of the old Eftate, 
. which is ſtill under the Control and Direction of the Cuſtonmn. 

L., Feet ao Touching the Manner of Deſcent, it is firſt to Male Children, then 

e Me Ra then to Collateral Relations; and the Deſcent had, after 
the Matiner of the Civil Law, Regard to the Ki pes; and therefore, if 
the eldeft Son had Iſſue a Daughter, ſhe ſhould inherit her Father's 

Share, with the younger Sons 5 
Co. Lü. 26. As to Warranty, and its Manner of affecting Heirs in Gavelkind, the 
/ . 0 Y a þ& LET. # RP ; 23 . 

. . Faw ſtands thus; if a Man, enfeoffs another of Lands with Warranty, 
and dies, leaving Iſſue ſeveral Sons and Lands in Gavelkind, to deſcend 

to them, the Warranty ſhall deſcend only on the eldeſt Son, as Heir 
len, at” Cottimon” aw; for Warranty being a Covenant diſtinct from and 
Collaterdl' to Lands, it could not come under the Character and De- 
nomigation of Privileges belonging to Lands which the Conqueror con- 
med, and tlletefore muſt be governed by the Rules of Common Law, 
whic wal carry it to the Heirs at Common Law; however in this Caſe 


28 1 
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if 
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and bind him. 


i 


; Gavelkind, 
if ther Feoffee is impleaded, he may vouch all the Heirs in Gavelkind, 


that he may have the full Benefit of his Warranty; and that their 
Lands being ſubject to the Warranty, they may be called in to the 


6 


Defence, that they may not loſe their Lands without being concerned in 


the Defence againſt the oppoſite Title; but in this Caſe the Feoffee may, 
if he pleaſes, vouch only the Heir at Common Law, as the Perſon on 
whom the Warranty deſcends; ſo that it is left to his Choice, either to 
vouch all the Heirs by the Cuſtom, that he may recover in Value from 
them all, or only vouch the Heir at Common Law. 


But the great Queſtion is, in Caſe all the Heirs are youched, and the 
Heir at Common Law happens to have nothing at the Time of the 
Voucher, ſo that the Recovery in Value lies upon the younger Brothers, 
who in ſuch Caſe ſhall 'deraign the Warranty Paramount, and recover 
the Recompence in Value. Some have been of Opinion, that as they 
are vouched together, they ſhall all vouch over, and that the Recom- 
pence in Value ſhall enure according to the Loſs. 


Co. Lit. 376. E. 


Others have held, that it is againſt the Maxim in Law, that they 


who are not Heirs to the Warranty ſhould join in Voucher, or take 
Benefit of a Warranty which did not deſcend to them; and therefore 
the Heir at Common Law only, on whom the Warranty deſcended, 
ſhall deraign it, and recover in Value; but this is denied to be Law on 
the other Side; for by the Rule of Law, the Vouchee ſhall never ſue to c. Lr 3 76. l. 


have Execution in Value till Execution is ſued againft him, and there- 
fore he can't have Execution in Value; they urge farther, it would be 


contrary to the Rules of Reaſon and Equity, that the Heir at Common 
Law ſhould have all the Benefir, while the Special Heirs ſuſtain all the 
Loſs; and to ſtrengthen this Opinion, my Lord Cote adds, that the 
Reaſon given in the Books, why the Special Heirs ſhould not be vouch- 


ed only, is, becauſe if they only were vouched, they would loſe the 


Benefit of the Warranty Paramount; and therefore the Heir at Common 


Law ſhall be called upon with the Reſt, that they may all deraign the 


Warranty Paramount; but 9. 
The eldeſt Son is only rebutted by the Warranty; for a Warranty L]. 608. 
being a Covenant diſtinct from Lands, the Confirmation of the Con- 3 
WITH ent e "op i ro. Llix 431.4 
ueror, which related only to Lands, and the Privileges belonging to 1 Len its. 
ands could not extend to it; ſo that in its Deſcent it muſt be di- Pl. 154. bur 


rected by the Rules of the Common Law, and ſo go to the eldeſt Son 2 8 


| | | ISL | theſe Books 
there is a Caſe to this Effect: A Formedon in Deſcender was brought by three Sons of Lands in Gavel- 
kind, and the Warranty of their Anceſtor was pleaded againſt them in Bar; upon which they were 


at Iffae, if Aſſets by Deſcent ; and it was found by Special Verdict, that the Father of the Deman- 


dants was ſeiſed in Fee of Lands in Gavelkind, and deviſed them to the Demandants, and to their 
Heirs, equally to be divided among them; and the Court was of Opinion, that they were in as Pur- 


chaſers by the Deviſe, and conſequently that the Lands were not Aﬀets ; ſo that in this Caſe the Re- 


butter of all the Sons, and not of the Heir at Law only, was admitted. 


By the Cuſtom of Gs velkind, a Husband, after the Deceaſe of his Lamb. 615. 
Wife, is to have a Moiety of ſuch Gavelkind Land whereof his Wife Ce. t. 50. 4 
had an Eſtate of Inheritance, whether he had Iſſue by her or no, which“ 
he is to hold without committing Waſte, and the like, as in Tenancy 


by the Curteſy, as long as he continues unmarried. 


Likewiſe the Wife, by the ſame Cuſtom, is to have, after the Death Cro.Eliz, 121. 


of her Husband, a Moiety of his Inheritance in Gavelkind, to hold as Laub. 6:6. 


long as ſhe continues unmarried and chaſte, the Freſumption of her ; 3 
Chaſtity to continue till ſhe can be proved to have been delivered of 558. 


a Child got during her Widowhogd. 


A Woman can't wave this Dower, and claim her Dower at Common Savil 9 


Law; for where Gavelkind is the Lex loci, it muſt govern the Pro- 1 Len 33 


perty of the Place; and all Controverſies concerning Lands, where ſuch 
Law obtains, muſt be determined with a ſtrict Regard to the Cuſtoms 
Vol. II. 8 A 2 which 


Co. Lit. 2. 4. 


Deviſe 'of 


. Ga velkind. 


which are annexed to ſuch Law; for if ſuch Law and its Cuſtoms are 
not made the Rules to divide the Differences by, that ariſe within the 


Precinct where they obtain, they are not the Law there. R: 
Lamb 618, Lambert is of Opinion, that a Legal Seifin of 'Lands in Gavetkind in 
619 a Husband will not intitle a Wife to Dower, as it will of an Inheritance 


at Common Law, but that an actual Seiſin is required; and he tounds 
his Opinion on the Words of the Keutiſh Cuſtom, which he hath placed 
in the latter Ind of his Book; the Words are theſe, that a W eman 
ſhall be endowed des tenements dont ſon baron moruſt ſeiſe & veſt; which 
Word zeſty, in his Opinion, muſt mean an actual Seiſin; and conſe- 
quently ſince Cuſtoms derogatory from the Common Law muft receive 
a ſevere Conſtruction, a Wife will not be received to claim her Dower 
in Gavelkind without ſuch Seiſin of the Husband. © 04! 4 
Ce. Elis 561, All Gavelkind Land is deviſeable, for the Allodial Property: «doth fol- 
562. But * low the Rulcs of the Civil Law, which permits any Perſon to make his 
e Will, and to diſpoſe of bis Eſtate; and this Notion the Clergy ſeem 


Statute of to have brought over into all thoſe Allodial e and che een 
Frauds, the hath continued ever ſince. 


\ 


theſe, as of other Lands, muſt be in Writing 


All the Children ſhall join in a Writ of Atzainr, and in a Wi rit of 
Error touching the Gavelkind Lands; for ſince they have a joint Title, 
they are to join in all Afians for the Recov I of their Rights. 


(B) The particular Caſes which have been ad- 
judged relating to this Cuſtom. ed 


1 Leon. 133. „ JN, Dower brought "by a Husband and Wiſe, the Denar 11 


pl. 82. that the Land, of which Dower is demanded, is of the Nature of 


Gavelkind; and that the Cuſtom is in Land of ſuch Nature to endow. 
the Wife of a Moiery Tenendum quamdin non maritata remanſerit, & non 
aliter; upon which the Demandants demurred, and Judgment was given 
| azainſt them, becauſe the Cuſtom is well pleaded againſt the Dower in 
the Affirmative, with the Negative & non aliter, and is confeſſed by the 


Demurrer ; and therefore the Feme can't be endowed contrary to the 
Cuſtom ſo expreisly allowed. | 


Co. Lit. 27. 3 If a Man ſeiſed of Lands in Gavelkind give or deviſe them' to a Man 
| and his eldeſt Heirs, this does not alter the cuſtomary Inheritance, or 
hinder the Deſcent, according to the Rules in Gavelkind, for that can 
_ be only done by Act of Parliament. 
0. 205. 


TY If Lands in Gavelkind deſcend to the King and his Brother, the King 
% . ſhall take one Moiety, and his Brother the other; but if the King dies, his 
Moiety ſhall deſcend to his eldeſt Son, and not according to the Rules of 

Deſcent in Gavelkind; for the King was ſeiſed of his Moiety Jure Corone; 

therefore it ſhal] attend the Crown, and conſequently go to the eldeſt Son. 

Moor 864. A. ſeiſed of Lands in Gavelkind had Iſſue three Sons, and deviſed 
Na Part to one, Part to another, and another Part to a third; and ap— 
pointed by his Will, that if any of them died without Iſſue, that the 
other ſhould Fe his Heir; and it was adjudged, that each of them had 

an Eſtate-tail by Implication, by that Part of the Will, het if any of 

them died «without tte, the other, &c. and likewiſe that "the Word Heir 


makes a Fee-ſimple in that Part that deſcends to the Survivor, upon the 
Death of the Reſt without Iſſue. 


2 | - A 


Cuſtom to the contrary notwithſtanding ; and the 
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Ds Man ſeiſed of Land; in Gavelkind makes a Feoffment to the Uſe of Bro. Tit. 


himſelf, and his Wife in Tail, the Remainder to his right Heirs, the Cem (1). 


Word. Heirs in the Remainder are Words of Limitation, and not of Pur- 
chaſe ;, and therefore the Remainder ſhall deſcend according to the 
Cuſtom.of Gavelkinßd. | | | 


Lands in Kent were diſgavelled (by 31 I. 8. cap. 3. and a private Raym. 59,76, 


Act made 2 & 3 E. 6.) to all Intents, Conſtructions and Purpoſes what— 
ſoever; and that they ſhould deſcend as Lands at Common Law, any 
ueſtion was, whe- 
ther theſe Lands loſt by theſe Statutes all their other Qualities or 
Cuſtoms belonging to Gavelkind, as well as their Partibility; and re- 
ſolved that they loſe only their Partibility. _ _ 
For firſt, theſe Acis were made at the Petition of thoſe Gentlemen 
whoſe Lands were diſgavelled, to prevent the Extinction of their Families 
by the frequent Diviſions of thoſe Lands; therefore 'tis to be preſumed, 


that the Legiſlature intended only to deſtroy Partibility, as that Part of 
the Cuſtom which tended to the Crumbling of Families; and not thoſe 


77. 

I Sid. 77, 

135. 

1 Lev. 79. 
2 Keb. 288. 
Hard. 325» 


other beneficial Cuſtoms annexed to ſuch-Lands in Kent, ſuch as Deviſing, 


' Forfeiture for Treaſon only, ES. 


2. To expound this private Act of the 2 & 3 E. 6. literally in the 
Clauſe (that they ſhould be as Lands at Common Lact, to all Intents and 
Purpoſes,) would take away all manner of. Power of devifing thoſe 
Lands, for Lands at Common Law were not deviſable; and this Act 
being ſubſequent to 32 H. 8. and 34 H. 8. of Wills, muſt repeal them, 
and conſequently prevent all future Deviſes; but this Reſtraint can't be 
intended to be within the View of the Petitioners, nor of the Legiſlature 
that framed the Act upon the Petition. | 


3 Tho' in the Beginning of the Clauſe the Words to all Intents 


and Purpoſes, &c. are large, yet they are reſtrained by the laſt Words Raum. 59,77- 
of the Ulauſe, viz. that they ſhould deſcend as Lands at Common Law, 


and conſequently the Cuſtom of Partibility is only deſtroyed ; more- 
over it is very much to be doubted, whether the Power of deviting, 


and the other Qualities annexed to the Partible Lands in Kent, le 


1 Sid. 157. 


eſſential to Gavelkind ; for the Cuſtom of Gavelkind prevails in other 


Countries beſides Kent ; and yet it may be very much queſtioned, whe- 
ther the Gavelkind of Keut, and that in other Countries, agree in any 


Thing but the Manner of Deſcent; and if this Doubt may be admitted, 


then thoſe extraordinary Cuſtoms in Kent can't be extinguiſhed in a 
Statute, without particular Words for that Purpoſe. Os, 
To illuſtrate this Point farther, it will be necefſary to take Notice, 


of Gavelkind, to plead that the Land is in Kent, and of the Nature 
of Gavelkind, without pleading the Cuſtom ſpecially ; but if any one 
will plead the Cuſtom of deviſing, or of having a Moiety as Tenant by 
the Curteſy, or in Dower, he muſt plead the Cuſtom ſpecially, and not 


in that general Manner he may plead Gavelkind ; and the Reaſon of this 


Difference ſeems to be this, That Gavelkind in Kent is the general Law 
of the Place, and no particular Cuſtom; and therefore when it is 


generally alledged, the Court ſhall take Notice of it as of a Law that 


prevails in a conſiderable Part of the Kingdom; but as for the other 
Cuſtoms, they are not an eſſential Part of Gavelkind, and ſo are not 
laid before a Court upon a general Pleading of Gavelkind, but require 
a particular Manner of Pleading them, as all other private Cuſtoms 
do which are derogatory to the Laws of the Kingdom, that the Judges 


may be apprized of them, and where they obtain, and ſo give their 


Deciſions with Regard to them. 


Heirs 


1 Sid, 138. 
that it is ſufficient for any one, who will intitle himſelf by the Cuſtom Cre. Car. 562. 


2 Sid. 153. 
Brown ver, 
Brooks. 

Lamb. 593. 
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644 - Gavelkind. 
Co Lit. 15. b. Heirs in Gavekkind ſhall make Partition as Parceners, and a Writ of 
Lin Se. 265. Partition lies between them as it does between Parceners; and in the 
Declaration upon ſuch Writ, the Cuſtom muſt be mentioned ; as to ſay, 
that the Land is of the Cuſtom of Gavelkind, but they need not pre- 
ſcribe ; for tho' the Cuſtom, as different from the general Law of the 
Kingdom, muſt be taken Notice of to the Judges, yet there is no Ne- 

ceſſity for preſcribing, becauſe it is Lex loci. 


Grants, 


HE Word Grant is regularly applied to Things Incorporeal, 


Co. Lit. 172. a. a | | 

332- 4: ſuch as Advowſons, Rents, Commons, Reverſions, Ec. which 
bo Dre are therefore ſaid to lie in Grant, and not in (a) Livery, 
is Dona; | becauſe they can't paſs from one to another without-(þ) 
and not in Deed. 7 5 . N k | 5 
Preſeription 


& vice verſa, vide Dau. 13. (b) That a Rent granted by one Coparcener to another, for Equality of 


Partition, is good without Decd, becauſe they don't claim from each other, but as making one Heir 


to their Anceſtor. Co. Lit. 169. a. 


Lit. Se#.621, On this Difference between Things Corporeal and Incorporeal, it hath 


Co. Lit. 32). a. been held, that there can be no Diſcontinuance of Things which lie in 
15 3 Grant; and therefore if Tenant in Tail of a Rent, Advowſon, Common 
& vide 2414, or Remainder, or Reverſion expectant on a Frechald, make a Grant 
110, by Deed or Fine, or diſſeiſe the Tenant of the Land, out of which the 
Rent is iſſuing, whereof he is ſeiſed in Tail, and make a Feoffment 
with Warranty, that theſe Acts work no Diſcontinuance of the Intail, 
for nothing paſſes but during the Life of Tenant in Tail, which js 
lawful. | | | 9 5 

00. Lit 233. b. Alſo of Things which may be transferred without the Notoriety of 


8 C0. 45. 4. Livery and Seiſin, ſuch as Rents, Advowſons, Sc. which lie in Grant, 


a Man can't by any Diſpoſition or Act in Pais forfeit them; and there- 

fore if a Man ſeiſed of a Rent, Advowſon or Common for Life, grants 

them by Deed to another in Fee, this is no Forfeiture, for this can 

be no way prejudicial to him in Reverſion, becauſe ſhould the Grantee 

claim an Eſtate in Fee, he can make no Title without the original Grant 

made to his Grantor, by which it muſt appear what Intereſt he had, 

and conſequently what Eſtate he could convey ; and ſo the Grantee, 
notwithſtandig the Grant in Fee, can claim no larger Eſtate than his 

Grantor had Power to make, and ſo he in Reverſion can receive no 

| Prejudice. | 3 | | 

Co. Lit. 41. b. So there can be no Occupant of Things which lie in Grant, and which 
2 Kol. Abr. can't paſs without Deed, as Rents, Cc. becauſe theſe Things having 


bog Ele 73 no natural Exiſtence, but conſiſting purely in the Agreement, and de- 
bol. pending on the Inſtitution of the Society for there Being, no Man can 


Vaugb. 199. enter to poſſeſs them; beſides, as theſe Things are framed, and have 


their Exiſtence by the Municipal Laws of the Nation; ſo thoſe Laws 
have eſtabliſned the Solemnity of a Deed to transfer them; from whence 
it follows, that ünce no Man can make himſelf a Title to thoſe 

2 Things 


Grants. 
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Things without Deed, whoever claims them, muſt ſhew he is a Party 


to the Deed before he can derive himſelf a Title to the Things con- 
tained 1 in the Decd. 


But for the better Underſtanding of this Head we ſhall conſider, 


09 What Perſons may male good Giants: And herein, 


Of Grants by Corporations. 85 


Of Grants by Eccleſiaſtical Perſons. 
Of Grants by Infants. 


Of Grants by Feme Coverts. 


Of Grants by Idcots and Perſons of ble Memory. 
Of Grants by Perfons under Dureſs. 


Sui 


(B) What Perſons may take by Gꝛant. 


(O) What Name oꝛ Detcription of the Gꝛantor, 0? * 


Gzäntee, will make the Gzant certain enough. 
(D) Of what Interest in the G2antoz map he diſpoſe : 


And herein, 


1. Where by Reaſon of Maintenance a Thing is incapable 
of being granted or aſſigned over. 


2, Where the Grantor muſt have the abſolute Property, ſo 


that the Grant be not to the Prejudice of a third Perſon. 


3. Whether a bare Right or Poſlibility may be granted or 
aſſigned over. 


4. What Seiſin or poſſeſion · in the Grantor will enable him 


to grant it over. 


5. Where the Grantor's Right, being joined with a Truſt or 
Confidence, is incapable of being granted or aſſigned over. 


(E) What Ceremony is requiſite to the Perfection of a 


Gant; and therein, of the Neceſſity of a Deed. 
(F) Chat Wozds are ſufficient to create a good G2ant, 


(G) Where a Thing ſhall be ſaid to paſs by G2ant oꝛ 


fome other Conveyance, 


(nh) Where Gꝛants ſhall be ſaid to be good, 02 void, 


foz Jncertainty ; And herein, 


What ſhall be a ſufficient Deſcription of tha Thing 


* notwithſtanding any Miſrecital thereof. 

2. Where a Detect in the Deſcription may be aided by Rela- 
tion to a Thing certain. 

3. Where by an Election given to the Grantee, ho may re- 
duce an uncertain Grant to a Certainty. ener 


(1) Dow Grants are to be expounded: And lierein: 


1. How to be conſtrued where there appears a Repugnancy i in 
the Words, 


Vol, He 1 2. Where 


# 


porations. 


Tit. Leaſes, 


Grants. 


2. Where the rats differ from the 3 a thiers- 
in how far the Habendum ney inlarge or abridge the 
Grant in the Premiſſes. 

3. How the Words of a Grant are to be conſtrued as to the 
Things intended to be granted. 

4. Where a Thing ſhall be ſaid to paſs as appendant, appur- 
tenant, or incident. 

5. What Eſtate or Intereſt ſhall be ſaid to be granted. 

6. At what Time Rhe Thing granted becomes veſted, and 
when the Grantee muſt take the ſame. 


a) What Perſons may make good Gzants : 


And herein, 


27 Ok Gzants bp Coꝛpoꝛations. 


vide Tit. Cor- 


But for this Oberaden. Aggregate, altho' they be inviſible, and exiſt only in 


Suppoſition and Intendment of Law, yet are they capable of ma- 
king Grants and parting with their Poſſeſſions. 


21 E.4.12 But a Dean without the Chapter, a Mayor without his Commonalty, 


Mor 5 3 31 the Maſter of a College or Hoſpital without his Fellows, ce cannot grant or 


32, maks any Contract that will bind the Corporation. 


2. Of Gꝛants by Eccleſiaftical perſons, 


Perk. Sef.3 The Grants of all dead Perſons in Law, as Monks, Friars, Canons 


profeſſed, and ſuch like religious Perſons were always held void. 


Comp. Incumb. But it ſeems that by the Common Law, Deans and Chapters, Ma- 
415. ſtexs and Fellows of Colleges, Maſters and Brethren of Hoſpitals, and 


ſuch like Corporations Aggregate of many, might of themſelves alone, 
vuvithout the Conſent or Confirmation of any, have made long Leaſes for 
Lives or Vears, or Gifts in Tail, or Eſtates in Fee to others of their 
Poſſeſſions, at their Wills and Pleafure, 
Comp. Incumb. 80 Biſhops, Deans, Oc. ſeiſed in the Right of their Biſhopricks, 
415. ' Deaneries, Sc. ſo Archdeacons, Prebends, Parſons, Vicars, c. with 
the Conſent and Confirmation of others, might grant their Poſſeſſions in 
the ſame Manner as other Aggregate Corporations. 
Vide theſe But now by the Statutes of 1 Fliz. cap. 19. and 13 Eli. cap. 10. all 
Stzrutes and Gifts, Grants, Feoffments, or other Conveyance by Biſhops, Maſters, 
the Leplana and Fellows of Colleges, Deans and Chapters, Sc. are void, except 
' Leaſes for the Term of twenty-one Years or Lives, being made con- 
formable to the Rules preſcribed by theſe Statutes. 
Hetly 57. IF a Perſon obtain a Grant to build Houſes on Church or College 
Land, and this is confirmed (where Confirmation is neceſſary); this 
Grant makes no Alienation, but is only as a Licence or Covenant; for the 
Soil remains in the Grantor, and ſo by Conſequence the Houſes are alſo 
in him. 


7 Ce i Bed Ecclefiaſtical Perſons ſeiſed of Advowſons in Right of their Churches 


_ e are reſtrained trom alienating the ſame, or granting the next or other 
Bsp, tha* Aveidance thereof, to the Prejudice of their Succeſſors; for theſe are 
canfit med by Dean and Chapter, are void, 


* Parcels 


9 1 
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Parcels of the Poſſeſſions and Hereditaments of the Church, and not 
Things whereof an annual Rent or Profit can be reſerved. 

But though theſe Grants are void againſt their Succeſſors and the Cro. Elix. 207 
King, yet the Grant of a Biſhop, in ſuch Caſe, is good againſt himſelf ; 449, 690 
fo that he cannot avoid it during the Time that he continueth Biſhop, an. 241; 
the Statutes being made only for the Benefit of the Succeſſors and the 
King, that by the preceding Poſſeſſors they might not be prejudiced in 


their reſpective Rights; but not to reſtrain thoſe in Poſſeſſion from doing 


any Thing to bind themſelves during their own Time. N 
The like Law in Caſe of Grants made by Deans and Chapters, for , . 6 

they are void when the Dean (being Principal Member of the Corpora— . 

tion) dies, and binds both Dean and Chapter during his Life only. — The Grane 


of the next 


Avoidance by a Chapter, not being made by the Head of the Corporation, is void immediately. 


2 Mod. 56. 


As the Grant of the next Avoidance of an Advowſon is only void a- 10 Co. 60. 
gainſt the Succeſſor himſelf, but ſhall bind the Biſhop, Sc. So if an An- LS 182. 
nuity be granted by a Biſhop out of the Poſſeſſion of the Biſhoprick, “““ 388 
this is not void (a) againſt the Biſhop that makes the Grant thereof. (a) So ifa 

| | Biſho 
makes a Leaſe for above twenty-one Years, this ſhall bind the Biſhop during his Pime. 2 Fu 134. 
— Or if a Biſhop lets Tithes for three Lives, which is a void Leaſe ageinſt the Succeſſor, becauto 
there is not any Remedy for the Rent; yet it is not void againlt the Biſhop himſelf. Cre. Fac. 173s 
— So vhere a Biſhop by Deed inrolled granted to the Queen, without rhe Conſent of the Dean and 
Chapter; it was held that this was not void againft the Biſhop himſelf. 1 Rol. Rep. 151. | 


So if an (4) Archdeacon, Dean, Prebend, Oc. make Leaſes, or other 
N | 3 3 FE N 3 ' Gouldſ. 138. 
Grants of any of their fole Poſſeſſions, not warranted by Statute, they Heth 24. 
ſhall be bound by their own Grants for the Time. gut where 
| | : | | there 1s a 
Chapter that hath no Dean, as the Chapter of the Collegiate Church of Sonthævel, their Grants or 


Leaſes made by them, contrary to the Statute of 13 Elz, are void ab initio, for they muſt be either 
ſo, or good for ever. 1 Mod. 204. — So in all Caſes where a Corporation Aggregate makes a Leale 
not warranted by rhe Sratnte of 13 Eliz. ſuch Leaſe is void ab initio againſt themielves ; but where a 
Sole Corporation makes ſach Leaſe, it ſhall bind him that makes it, but ſhall be void againſt his Suc- 


Where the Maſter and Fellows of a College by Deed inrojled made 11 Co. 67. 
a Leaſe not warranted by the Statute, and levied a Fine, and five Years ' 8 Reps 
paſſed without Claim; in this Caſe, though it was held, that the Leaſe * iR 306, 
was void againſt the ſucceeding Maſter, yet that it was good during the | 
Life of the Maſter that was Party to the Leaſe, and made no Claim, be- 


cauſe he is the Head and Principal Part of the Corporation. 


3. Of Gꝛants by Jnfants, 


Infants in regard to. their Want of Underſtanding are ſo far protected ½ Head of 
by the Law, that (c) regularly all their Grants are void in the ſame fate. 


Manner as their Contracts are. | (c) Where 
| | an Infant 


may diſpoſe of Lands in Gavelkind, vide Tit. Gavelbind. — That an Infant Coparcener ſhall be bound 


by Parti:ion, Tit. Coparceners. — What Acts he may do when Executor, Tit. Executors and Admini- 
ſtrators. | | 


But herein the Law diſtinguiſhes between ſuch Grants as are void, or Pk. Seck. 
only voidable; the Pirſt of which are all ſuch Gifts, Grants or Deeds '* 8 
made by an Infant, which do not take Effect by Delivery of his Hand; 


as if an Infant give a Horſe, and do not deliver the Horſe with his 


Hand, and the Donee take the Horſe by Force of the Gift, the Infant 


ſhall have an Action of Trefpafs, for the Grant was meerly void. 


But 


3 
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Perk. Sett. Burt if an Infant enters into an Obligation, makes a Feoffment, levies 
h 112, 13. a Fine, or ſuffers a Recovery, theſe are not meerly void, but only void— 
ll able by him. | 
| | Perk. Seck. 13. If an Infant being ſeiſed of a Carve of Land, grant a Rent-charge to 


be iſſuing out of the ſame Carve by Deed, and the Grantee diſtran, he 
ſhall puniſh him as a Treſpaſſer, notwithſtanding that the Infant delivered 
the Deed with his own Hand. | 

| Perk. Se#.8, If an Infant grant a Rent by Fine, this Grant is voidable by him If 
16 19. but for during his Nonage by Writ of Error; but if he do not avoid it during. 
1 this vide = his Nonage, it is good for ever; alſo if he dies during his N onage, his 


19% | | Head of Fines . 7 : 
| 1. gndRecoveries, Heir ſhall not avoid it. 


il Noy 41. An Infant being Lord of a Copyhold Manor may grant Copyholds, 
| 4 Co. 23. for thoſe Eſtates have their Force and Effect from the Cuſtom of the Ma- 


ledge of the Husband ; this Grant is void; and ſo it is notwithſtanding 
i that the Husband had Conuſance of it, if it be made and delivered w th- 
If | out his Aſſent, or with his Afent, if it be made in the Name of the 
It = Wife, and not in the Name of the Husband; and notwithſtanding the 
| | | Husband were abroad out of the Country, at the Time of ſuch Grant 
made and delivered, ſo that it is not known whether he be alive or 
dead; yet ſuch Grant is void if the Husband be living; inaſmuch as if 
the Grantee, by Force of ſuch Grant, enter into the Land and diſtrain, 
the Husband, at his Return, ſhall have for his Entry and Diſtreſs an 
1 Action of Treſpaſs. . 5 5 
Perk. Seck. 8s. So if there be a Difference betwixt the Husband and Wife, by Reaſon 
whereof certain Lands of the Husband are aſſigned unto the Wife hy 
the Friends of the Husband, and by his Aſſent, and the Wife grant a 
| Renr-charge to be iſſuing out of the ſame Lands unto a Stranger, the 
* | Grant is void. | es 8 
hi Perk. Se. 9. If a ſingle Woman being ſeiſed of a Carve of Land, by Deed grant a 
Wy Rent-charge thereout, and ſhe delivers the Deed to a Stranger as an 
bt | Eſcrol, upon Condition, that if the Grantee go to Rome and return 
back again before the Feaſt of Eaſter then next following, that then he 
| ſhall deliver the ſame Eſcrol as her Deed unto the Grantee ; the 5. 
man marries, and before the Feaſt of Eaſter, and during the Coverture 
the Grantee goes to Rome, and returns again, and the Stranger delivers 
4 the Eſcrol unto him as the Deed of the Woman; this Grant is good, 
8 | | notwithſtanding that the Husband was ſeiſed of the Land in the R ht of 
| | | his Wife, before that the Grant took effect, for it ſhall have Relation to 
the firſt Delivery, at which Time ſhe was a Feme Sole. BE 
Pere, Sect. 1o. But in this Caſe the Grantee ſhall not have any Rent by Force of the 
ſaid Grant before the laſt Delivery, when the ſame took Effect as a com- 
pleat Deed. | | 
Perk, 88.11, Aifo in ſuch Caſe, if the Woman had been married at the Time of the 
Devery of the Deed as an Eſcrol, and her Husband died, and the 
Granree, after his Death, had performed the Condition, the Grant had 
been void, for the Delivery of the Deed as an Eſcrol, being at a Time 
wizen ſhe was a Feme Covert, no ſubſequent Act can make it good. 


| 8 Co. 63. nor by which they have been demiſed, and are demiſable, Time out of 
fl Mind, without any Regard to the Perſon of the Grantor, | 

Wy. | 1 5 : | 

N > Es | 4. Of G2ants by F eme Coverts. 

ll Vide Tit. Ba- A Grant by a Feme Covert is void, for no Act of hers can transfer 
N ron and Feme. that Intereſt which the Intermarriage has veſted in the Husband; and 
If (a) Perk. therefore (a) if a Man be ſeiſed of Land in Right of his Wife, and his 
It Seck. 6. Wife grant a Rent iſſuing out of the ſame Lands, without the Know- 


1 | | If 


_ 


Grants. „ 


If a Wife by (a) Fine grant a Rent out of her Lands, this Grant | 
ſhall not bind the Husband during the Coverture ; but if the Husband die N bg 
before he and his Wife ſhall reverſe the Fine by Writ of Error, the _ 1800 of 
Wife ſhall be. bound for ever. | Fines 5 


8 . ED coderies. 

(a) If a M ife alone, or with her Husband, bargain and ſell her Lands by Deed indented and in- 
rolled, yet it ſhall not bind her; for a Wife cannot be examined by any Court without Writ, ard 
there is no Writ allowed in this Caſe, 2 inſt. 673. Hob. 225. — That a Feme Covert may make 
grants of Copyhold Eſtates for the ſame Reaions that an Infant may, 4 Co. 23. 8 C6, 63. 


* 


5. Of Gꝛants by Jdcots and Perſons ok intaue Memoꝛp. 


It ſcems that by the ſtrict Notions of the Common. Law, the Grants P-rk. Sed. 21. 
of Ideots and Perſons of 197 ſane Memory are good, and that they them- 4 Co. 123: 
ſelves cannot avoid them by Pretence of Diſtraction : becauſe if the Ex- v Ft: 85 
cuſe were real, yet it would be repugnant in it ſelf, becauſe he did not ee eg 5 
know or remember. the Thing done. 3 : 1 

But if a Man of on ſane Memory, being ſeiſed of a Carve of Land, Teri. Sed. 21. 
grant a Rent iſſuing out of the ſame Land in Fee, and die, and his Heir To, 
enters, and the Grantee diſtrains for the Rent behind, the Heir ſhall 
have an Action of Treſpaſs ; but if the Grantee had diſtrained in the 
Life of the Grantor for the Rent behind, the Grantor ſhould not have 
an Action of Treſpaſs; for he cannot avoid his Deed by diſabling of | 
8 | | | ö 
And here we muſt ſurther obſerve, that the Law diſtinguiſhes be- 4 Co. 124. a. 
tween the Grants or Acts done by Ideots, Sc. in Pais, and thoſe ac- Eeverley's | 
knowledged on Record; that as to the firſt, they are not admitted to 8 2 
diſable themſelves from the Inſecurity that may ariſe in Contracts from O. Eli. 390 
counterſeit Madneſs and Folly ; but their Heirs or Executors may avoid 622. 8 85 
ſuch Acts by Pleading the Diſability. 5 „„ 

But neither the Ideot himſelf, nor his Repreſentative, can vacate any 4 Co. 124. 
Act of his done in a Court of Record, and therefore if a Perſon Nez 2 1. 483. 
Compos grant a Rent by Fine, it ſhall bind him and his Heirs ; for tho? . * 
the Judges ought not to admit of a Fine from a Man under that Difabi-?“ 38, 
lity, yet when it is once received, it ſhall never be reverſed, becauſe the 
Record and Judgment of the Court being the higheſt Evidence in the 
Law, the Conuſor muſt be preſumed at that Time capable of Contract— 
ing ; and therefore the Credit of it is not to be conteſted, nor the Record 
avoided by any Averment againſt the Truth of it. | 
A Perſon born Deaf, Dumb and Blind, cannot grant, for they cannot Peri. Seck. 25. 
underſtand the Signs of Contracting, and by every Grant the Grantor is 
preſumed to receive ſome Advantage; but if a Perſon be only dumb or 
deaf, he may contract by Signs, and conſequently may bind himfelf by 
his Contracts. Fd Ty 


6. Of Gzants by Pertons under Oureſs, 


The Grants of Perſons under Dureſs are void, that is, if they were 2 In}. 483. 
| made under an Apprehenſion of ſome bodily Hurt, or if the Grantor %% Tit. 1% 
were impriſoned without Cauſe, and the Grantee refuſed to releaſe or“ 
diſcharge him, unleſs he made ſuch Grant. | « 

But menacing to burn Houſes, or ſpoil or carry away the Party's 4 /. 483. | ; 
Goods, are not ſufficient to avoid the Grant; for it he ſhould luffer what Perk. Set. 19 5 
he is threatned, he may fue and recover Damages in Proportion to the | | 
Injury done him. — 
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(B) What Perſons may take by Gzant. 


Perk. Sect. 48. Here be but few or no Perſons excluded from being Grantees, and 
therefore a Man attainted of Felony, Murder, or I reaſon, may 
be a Grantce; ſo of the King's Villein, an Alien, one outlawed in a 
Perſonal Action, or a Baſtard, may be Grantees. | 

A Feme Covert may be a Grantee, and therefore if a Rent-charge be 
granted to a Feme Covert, and the Deed is delivered to her without the 
Frivity cr Knowledge of her Husband, and the Husband dies before any 
Diſagreement made by him, and before any Day of Payment, the Grant 
is good, and ſhall not be avoided, by ſaying, that the Husband did not 

agree, &c. but the Diſagreement of the Husband ought to be ſhewed. 
53th If an Engliſhman goes into France and there becomes a Monk, yet he 
7 rs is capable of Taking by a Grant made to him in England, becauſe ſuch 


be reſolved Profeſhon is not triable ; alſo all ſuch Profeſſions are taken away and de- 
by all the 


Perk. Sect. 43. 


. clared unlawful, as being contrary to our eſtabliſhed Religion. 
udges at 1 : 
| A Inn, 44 Elz. in Ley's Cu ſe. 
„ Altho' (2) Aggregate Corporations are inviſible and exiſt only in Sup- 
I Saund 344. Poſition of Law, yet are they capable of taking by Grant, for the Bene- 
(a) 3 fit of the Members of the Corporation. „„ 
AAUrcin- | 


Benefit of the Church. 1 Rol. Ahr. 393. March 66. — Bur not 
Lands. 12 H. J. 27. Kew. 32. 4. Co. Lit. 3. 4. 1 Salk. 167. — Except in Londen, where the Parſon 


and Church-waxdens are a Corporation, and may purchaſe and demiſe Lands, Ec. Cro. Fac. 552. 
March 66. Lane 21. 5 Mod. 395. | 


48 E. z. 17. As where the Mayor and Commonalty of N. brought an Action of 
i _ 344- Covenant againſt the Mayor, Bailiffs and Commonalty of Derby, and 
5 declared, that the Defendants Predeceſſors had by their Deed granted 
to the Plaintiffs Predeceſſors, that all the Commonalty of N. ſnould be 
diſcharged of Murage, Pontage, Cuſtom and Toll, for all their Mer- 
chandize, Ec. within the Vill of Derby, and that the Officers of Derby 
had taken Toll and Cuſtom of the Burgcfes of N. againſt their Cove- 

nant; and it was held, that the Action lay, and that the Grant to the 

Corporation for the Benefit of the particular Members was good. 

Co. Lit. go. If a Feoffment or Grant be made by Deed to a Mayor and Commo- 
gnnalty, or any other Corporation Aggregate of many Perſons capable to 
purchaſe, they have a Fee- ſimple without the Word Succefſors, becauſe in 
Judgment of Law they never di. 5 | 

21 E. 4. 6. 80 if a Leaſe be made to them during their Lives; this is equal to 2 
Grant made to them while they continve a Body Politick, which, by 
| Reaſon of the perpetual Succeſſion of its Members, is in Law locked 
upon to be far ever. 3 5 | 
1 Leon. 30. If A. grants to the Mayor and Burgeſſes of D. the Moiety of a Yard- 
2 7 land in the Waſte of —- withour deſcribing in what Fart it ſhould be, 

or how it is bounded, the Corporation cannot make their Election by 
Attorney, bur are firſt to reſolve on having the Land, and then they 
may make a ſpecial Warrant of Attorney, reciting the Grant to them, 
and in which Part of the Waſte the Grant ſhouid take Effect, and ac- 

ccrding to fuch Direction the Attorney is to enter. 


843. 


(C) What 
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(C) What Name oꝛ Deſcription of the Gꝛan⸗ 
to2 oz G2antee will make the Gzant certain 
enough, 


1 E Names of Perſons at this Day are only Sounds for Diſtinction- pu 5,7 26 
ſake, tho” it's probable they originally imported ſomethins more, Ges, 122. 
as ſome natural Qualities, Features or Relations; but now there is no 1b. za. 
other Uſe of them, but to mark out the Families or Individuals we ſbeak 
of, and to difference them from all others; and therefore in Grants; 
which are to receive the moſt benign Interpretation, and moſt againſt 
the Grantor, if there be ſufficient ſhewn to aſcertain the Grintor and 
Grantee, and to diſtinguiſh them from all others, the Grant will be 
good. | ; 5 | | | 
And this we may obſerve in thoſe Caſes, where there are ſuch ſufficient co. 77. 2. 
Marks of Diſtinction, that the Grant would be good without any Name 2 Rt. Alt. 
at all, con{equently a Miſtake in the Name of Baptiſm or Surname, is #5: 
to be looked upon bur as Surpluſage, and will not vitiate; as a (4) Grant : 
by or to George, Biſhop of Norwich, where his Name is John, or to Nen. 95 But in 
ty, Earl of Pembroke, where his Name is Robert, is good, for there can- nen Com | 
not be more Perſons of thoſe Names. . the Chri- 


| | = 2 5 ſtian N. 
ought to be ſhevn, for the Death of the Individual is a good Plea in Abatement, which alben folly 


out, where the ſame Office, Dignity, or Relation, contiuue in another. Co. Liz. 3. 


So a Grant of an Annuity by an Abbot, by the Name of the Foundas Pert. 5:8. 36. 
tion, without his Name of Baptiſm, is good, if there be not any more 2 Hel. Abr. 
Abbots in England of the fame Name of Foundation. LT. 

Tf a Grant be made to a Man and his Wife, without naming her by 46 E. 3. 22.6. 
the Name of Baptiſm, yet ſhe ſhall rake. * 2 K der 
So if a Grant be made to T. and Elen his Wife, where in Truth her oaks 


| : f | H. 4. 25: 
Name is Emiyn; yet the Grant is good, for being called the Wife of 7. : 2% 56 
reduces it to a ſufficient Certainty. - „ Ob LM. 3. 


If A be created a Herald, and in the Patent he is called Cheſter, a 2 Rol. Abr. 44. 
Grant or Obligation made to him by the Name of Cheſter is. good, for 
this ſufficiently diſtinguiſhes him from all other Men. 8 

If there be Father and Son of the ſame Name, and the Father grants Perk. Sed. 3). 
an Annuity by his Name, without any Addition, it ſhall be intended the 
Grant of the Father ; and if the Son being of the ſame Name with his 
Father, grant an Annuity, without any Addition; yet the Grant is good, 
for he cannot deny his own Deed. | — 5 

A (Y) Baſtard, who is known to be the Son of ſuch a one, may pur- ,, Z// . 
chaſe, or be a Grantee by ſuch reputed Name; for all Surnames were 2 Rel. Abr. 

22 2 1 8 2 4. \ 
originally acguired by Reputation. 5 1 8 . 3 
man, who hath got the Reputation of being the Wife of ſuch a one, may be a Grantee by that Name? 
tho' in Truth ſhe was never married to him. Hob. 52, 5 ; 


As where George Shelley' conveyed Lands to the Uſe of himſelf, the Co. Lit. 3 
Remainder to George Shelley his Son, whereas in Truth George was born 
of one B. in Matrimony of one C. yer was reputed the Son of Georges 
and educated by him; tho' the Boy was but fix Years old, it was ruled 
he ſhould take the Remainder, for having gotten by Reputation the 
Name of George Shelley, theſe Words are a certain Deſcription of the 
Perſon to take the Remainder, | KEE 3 5 
But if a Remainder be limited to the eldeſt Iſſue of 7. S. whether le- 2 Hol. 4tr. 
gitimate or illegitimate ; F. S. has iſſue a Baſtard, he ſhall not take this 43. 44. E- 


2 1 e e he N | RF a n cell and Eds 
Remainder, for it is not veſted in J. S. as it was in the other Cale, __ 5 


f U 
is in Contingency, and the certain Time is not defined when this Con- 
tingency ſhall happen, for the Baſtard, at his Birth, docs not acquire the 
Reputation of being the Iſſue of F. & and fince the Baſtard, when firſt 
in Being, cannot take by Virtue of this Limitation, he can never take 
it; for he cannot be underſtood to be the Perſon deſigned and marked 
out by theſe Words, if after his Birth it depends on the Uncertainty of 
popular Reputation, whether he ſhould take the Remainder, or not; 
and ſuch a Deſignation of the Perſon as contains no Certainty in it elf, 

or no Relation to any other certain Matter that may reduce it to Certain- 
| ty, is a vod Limitation. | . 

N:y 33. But where a Remainder is limited to the eldeſt Son of Jane S. whe- 
ther legitimate or illegitimate, and ſhe hath Iſſue a Baſtard, he ſhall take 
this Remainder, becauſe he acquires the Denomination of her Iſſue, by 
being born of her Body, and fo it never was uncertain who was deſigned 

by this Remainder, . 1 | e 
Cro. Fac. 374. If a Grant be made to a Father and his Son, he having but one Son, 
Co. Copyb. 95- the Grant is good for the apparent Certainty of it; but if the Father has 
ſeveral Sons, or if a Grant be made to a Man's Couſin or Friend, theſe 

are void for Uncertainty. en | d 
Vide 36 H. 6. It ſeems by the better Opinion of the Books, that a Miſtake of the 
26. Chriſtian Name will vitiate the Grant; as where the Grant is without any 
Dyer 279. Chriſtian Name at all, or where (a) a wrong Name is made uſe of, as 
Co. Lit. z. Edmund for Edward, for a Ferſon cannot have two Chriſtian Names; 


bo 


| Cro. Fac. 558, neither can the Party be declared againſt by his right Name, with an A- 


640. verment, that he made the Deed by a wrong Name, for that would be 
| _ - to ſet up an Averment contrary to the Deed, and contrary to that Sanc- 
7.5. = tion allowed by Law to every folemn Contract; and therefore if he be 


king by his impleaded by the Name in the Deed, he may plead that he is another 


Deed, that Perſon, and that it is not his Decd. | ; 


his Name 1s 


F. S. by the ſame Deed grants an Annuity by the Name of Tho. S. this is a good Grant; for the Writ 


hall be brought upon the whole Deed. Perk. Sect. 40. — So if 4. reciting by her Deed, that ſhe is a 


Feme Covert, and in Truth ſhe is a Feme Sole, grants an Annuity, @c. it is a good Grant, for when 


ever there is a ſufficient Expreſſion and Significaticn of the Party's Intent, whatever is redundant and 


over and above, like all other Surpluſage, tho' miſtaken, cannor hurt and deſtroy the Force of the 
Grant, according to the Rule, Utile per inutile non vitiatur. Perk. Sect. 40. — So if F. S. Knight, re- 


citing by his Deed, that he is a Yeoman, grants an Annuity, the Grant is good. Perk. Sect. 40. — Bur if 


a Feme Covert, reciting by her Deed that ſhe is a ſingle Woman, grants an Annuity ; this Recital 
ſhall not bind her, or deprive her of her Privilege of Coyerture, Perk. Se#. 41. 


3 H.6. 25. But a Miſtake in a Surname does not vitiate the Grant, becauſe there 

: "I Abr. is no Repugnancy that a Perſon ſhould have two different Surnames, ſo 

"I that he may be impleaded by the Name in the Deed, and his real Name 
brought in by an Alias, and then he cannot deny the Name in the 
ry becauſe he is eſtopped to ſay any Thing contrary to his own 

eed. | | 

46 E. 3.22.h. Alſo tho' a Perſon cannot have two Chriſtian Names at one and the 

2 N 1 ſame Time, yet he may, according to che Inſtitution of the Church, re- 

2 % 9 ceive one Name at his Baptiſm, and another at his Confirmation, and a 


I Brocvnl 14). Grant made to or by him, by the Name of Confirmation, will be good; 


Lit. Rep. 182. for tho our Religion allows no Re- baptizing to make double Names; 
yet it doth not force Men to abide by the Names given them by their 
Godfathers, when they come themſelves to make Profeſſion of their Re- 
ligion. | 


2 Rol. Abr. So if a Man make a Leaſe by a contrary Name to that by which he 


42. Hide and was baptiſed, yet the Leaſe is good; for this does not take Effect (4) al- 
Challenor. . | | 

(% So of Things which paſs by Livery, if the Deed of Feoffment be made by a contrary Name of 
Baptiſm of the Feotfor or Feoffce ; yet is the Feoffment good if Livery and Seiſin be made, for it 
takes Effect by the Livery, and not by the Deed. Pert Seck. 42. — So if a Man delivers a Horſe by 
Word, and by contrary Name of Baptiſm makes a Gift ot him in Writing; yet the Gift is good by 
Word, tho' not by the Writing, Perk. ect. 42. | £ 


1 together 


—_ —— 


—_—— 


—Y 1 
— 


together by the Indenture, but partly by the Demiſe as if 70h b 
Name of Fane leaſe Lands, admitting that theſ Fol ® Cool Henna 
the Leaſe is good. ; p | e are diſtinet Names, yet 
If a Rent be granted to J. S. or F. D. the Grant is void f. Perk. Seck. 
6 2 5 F 5 P | * 7K. 0 C. 
certainty, for the Deed iS in the . and tho? vo Dew 4 * (a) If 7. 8. 
livered to 7. S. yet this cannot make the Grant good; for the Deed was * 


void at firſt, and cannot be made good by the Delivery. and Deane 


the firſt Son of F. S. without Name; this is certain enough. Perk, Sef. is made to 


Son or Daughter; this Grant is void for Uncertainty, Perk. Se#. 54. 
If a Rent, or any Thing elſe that lies in Gr of 
s rant, be 1 


right Heirs of J. S. and F. S. be alive, this Grant is void; for ij 
| | the 
no Perſon (Y) capable of Taking, as anſwering this Deſcription. 295 e neh 


of L. and his 


Sueceſſors, when there is no Biſhop in Being at the Time, or to the Dean ard Chapter of St. Paul's 
. . 


or to the Mayor and Commonalty of ſuch a Place, when there is no Dean or Mayor living at the Time 


of the Grant, is void. Vaugh. 199. 


But if a Rent, Ec. be granted to . for Life, Remainder to the rieht ! his 
Heirs of B. and B. is dead at the Time the Grant is to take ER, flu, aide Head of 
is a good Grant. Ny | | : Remainders. 

It has been already obſerved, that the Naming the right Names of the 

Grantor and Grantee is for no other Purpoſe but to aſcertain the Parties 

and diſtinguiſh them from others; and that if there be a ſufficient Verifi- 

cation to this Purpoſe, the Grant will receive the moſt favourable Inter- 
pretation; and it ſeems the ſame Indulgence will be allowed of in the 

Miſtake of Additions, which are by Law made Part of the Name. By 
Additions we mean Names of Dignity, which are Marks of Diſtinction, „ 
impoſed by Publick Authority, and always make up the very Name of Dyer Th : 


the Perſon to whom they are given; and theſe are of two Sorts: 1 , Such i Show. 392. 


as exclude the Surname, ſo that the Perſons may not ſeem to be of an 

common Family; and ſuch are the Names of Earls, Dukes &; 

2dly, Such Marks of Diſtinction as are alſo impoſed by the King and 

Parcel of the Name it ſelf, but do not exclude the Sirname, ſuch as 

Knight and Baronet. 4 | 5 5 

As to thoſe Names of Dignity, which exclude the Surna . 

already obſerved, that in Grants a Miſtake in the Chriſtian Name 7 3 
not vitiate the Grant, becauſe there cannot regularly be more than one 

Perſon of that Name. ON . 

So a Grant to a Duke's eldeſt Son, by the Name of a 12 F 

the eldeſt Son of a Marqueſs, by the Nom of an Earl, &c. 10 * . 
cauſe of the common Curteſy of England, and their Places in Heraldry. | 
80 where a Conveyance was made of a Reverſion to Ralph Evers, 1 Bulp. 21. 
Knight, Lord Evers, and he brought an Action of Covenant, to which Lord Hows 
the Defendant pleaded, that at the Time of the Grant he was not cognj- ver, Strick- 
tus & reputatus per nomen AP, and it was held to be no good Plea; for land. 
the Perſon is ſufficiently expreſſed by Lord Evers, and the Addition of 1 5 _ 
Knight, tho' falſe, doth not take away the Deſcription of the true EY 
Perſon. V 5 

But it was adjudged in C. B. and affirmed by three Judges in 
B. R. where the Party ſet forth his Title to an Advowſon by Virtue The Bg 


of Letters Patent granted to A. tuo Armigero && poſtea Militi; and upon ver. iſto f 


Oyer of the Letters Patent it appeared, that the Grant was made to A. Cheſter. 
Knight, that it could not be intended the ſame Perſon, becauſe Knight; od. 297. 
is a Name of Dignity, but Armiger or Eſquire, a Name of Worſhip ; 0D 
and if he is afterwards made a Knight, the Name of Eſquire is thereby Ti Bob a00. 
Vol. II. . | 1 Toy extin- S. P. 

; | RAIN ee: nor _ re 0 — But Rokeſ- 
by Juſt. held, that he might take by a Grant made unto him by the Name of Knight, & ſic vice verſa 
it conſe de ferſonn, ut res magis vaiect, St. — And rote, this Judgment was reverſed in Parliament, 


becauſe 


hath no: any Iſſue, and a Rent is granted unto him who ſhall be the a or 5. 4 1 5 


654 3 Giants. 


—— — 
5 0 
> * * BR. 


becauſe 1t extinguiſhed, and conſequently that a Grant made by the King to A. 


5 oniy Knight, when there was no ſuch Man a Knight, was a void Grant. 
liſtake in 


the Pleader, the Party being in Truth a Knight at the Time of the Grant. Carth. 441. 


10 Co, 125. As to Grants by and to Corporations, here we ſhall only obſerve, 
, e that tho' the Names of Corporations have a certain and ſignificant 
Ge & vide Meaning, and are not as arbitrary as thoſe of common Perſons ; that 
Tit. Corpora- yet if there be enough ſaid to ſhew that there is ſuch an artificial Being, 


Ry 8 and to diſtinguiſh it from all others, the Body Politick is well named, 
ter . 


| tho? the Words and Syllables are varied from. 
Poph. 57. As if a Corporation be founded by the Name of the Dean and Chap- 
2 Rol. Abr. ter of the Cathedral Church in Oxford, and they make a Leaſe by the 
42 K. C. Name of the Dean and Chapter of the Cathedral Church in the Univer- 

(a) That a fity of Oxford; this is well enough, for the (a) Place of the Situation is 


Corporation well and ſufficiently ſhewn. | 
mult be na- 


med of ſuch à Place as will diſtinguiſh its Situation from others, vide 10 Co. 29. b. 32.b, 2 Brownl. 244. 
1 And. 196. 1 Rol. Abr. 515. & Moor 228. That a Variance as to the Place is an efſential Variance. 


10 Co. 124. So if the Prior of St. Michael in Coventry make a Leaſe by the Name 
of the Dean of Coventry, this is good; ſo if they had granted an An- 

nuity or Corrody, and the Name of the Saint had been omitted. 
Poth. 59. So if a Corporation be inſtituted in Honour of F. George the Martyr, 
and in a Leaſe they omit the Word Martyr, it is well enough; for the 
Name of Dedication is but an empty Sound, and no otherwiſe requiſite 

5 than to diſtinguiſh the Corporation from all others. 
Cro. Elia 816. If there be an immaterial Addition, this doth not hurt; as if the Pre- 
| ident and Scholars of Corpus Chriſti College in Cxford make a Leaſe by 
the Name of Preſident and Scholars of Corpus Chriſti College in Com. 
Oxon. this is good; for tile per inwile wor vitiatur. 

Rn of the Corporation be expreſſed by Words (Y) ſyno- 
(b) So he nymous, it is ſufficient ; as if a College be inſtituted by the Name of 
Grant be Gardianus & Scholares Domus five Collegii Scholarium de Merton, and they 


made by 5 make a Leaſe by the Name of Cuſtos & Scholares, it is good. 
oſitus o- To | Ir, 3 

27 where it ſhould be Scholares, it is good. 11 Co. 23. — So if F. S. Abbot of B. makes a Leaſe by 
the Name of F. S. Clericus de B. it is good. 11 Co. 21. — And note, that generally, if the Name of a 
Decd doth not import of it ſelf the true Name of the Corporation; yer if in Pleading, or by a ſpe- 
cial and expreſs Averment, or by the Finding of the Jury it ſhall be made apparent to the Court, 
that the true Name of the Corporation, and the Name in the Leaſe, Grant, &c. are all one in Ef- 


tet, it will much enforce the Matter, although that in Words there be ſome Appearance of Difference. 
19 Co. 125. per Coke. | | | | 


— 


(D) Of what Intereſt in the Gꝛantoꝛ may he 
3, diſpoſe ; And herein, 


1. here bp Reaſon ok Maintenance a Thing cannot be 
granted oz alligned over. 


21 2 * 44. HE Common Law hath fo utter an Abhorrence to any Act that 
3 1 may promote Maintenance, that regularly it will not ſuffer a Pof- 
276. ſibility, Right of Entry, or Thing in Action, or Cauſe of Suit, or Title 


2 Rol. br for a Condition broken to be granted or aſſigned over. 
4,5. an | | ; 


Skin, 6. 26, that Arrcarages of Rent arc not aſſignable. 


2 8 | | So 


and the Aſſignee alone becomes (a) intitled to the Money; fo that if the 


—_—T 


_ Grants, 655 
So though a Bond being a Choſe in Action cannot be aſſigned over, Go. Lit, 232. | 
ſo as to enable the Aſſignee to ſue in his own Name, yet he has by the © Rol- Abr. 46. 
Aſſignment ſuch a Title to the Paper and Wax, that he may keep or 


cancel ir. | 


So if an Obligee makes two Executors, and one of them delivers the 2 Rol. Abr. 46. 
Obligation to a Stranger in Satisfaction of a Debt which he himſelf owes, Cro. Elix. 478. 
and dies; altho' the Debt does not paſs to him, yet the Parchment or ?! * 
Paper paſſes, and the Grantee in an Action of Detinue brought by the n, 
ſurviving Executor may juſtify the Detaining thereof. 

So a Husband poſſeſſed of an Obligation in Right of his Wife may aſſign 2 Rol. Alr 46. 
it to a Stranger, and the Aſſignee may juſtify the Detaining thereof a- 
gainſt the Wife after the Death of the Husband. p | 
Allſo in Equity a Bond is aſſignable for a valuable Conſideration paid, 


2 Vern. 595. 
3 Chan. Hep. 
90. 

(a) But the 
1 : . Aſſignee 
muſt take it ſubject to the ſame Equity that it was in the Hands of the Obligee; as if on a Marriage 
Treaty, the intended Husband enters into a Marriage-brokage Bond, which is afterwards aſſigned to 
Creditors; yet it ſtill remains liable to the ſame Equity, and it is not to be carried into Execution 


againſt the Obligor. 2 Vern. 428, 692. S. P. and 767. S. P. (6) But Payment to the Obligec, without 


Obligor, after (5) Notice of the Aſſignment, pays the Money to the Ob- 
ligee, he will be compelled to pay it over again. SED 


Notice of the Aſſignment, is good. 1 Chan. Ca. 2532. 2 Vern. 540. 


The Intereſt gained upon an Execution of a Statute or Recognizance 3 Lev. 312. 
cannot, without an actual Entry of the Conuſee to perfect his Security, een and 


be granted or aſſigned over to any other Perſon; as where the Admini— 4 Mod. 48. 


ſtrator of a Conuſee in a Statute after his Death ſued forth an Extent, 1 Stow, 290. 


and upon that a Liberate, which was returned, and before any actual En- 2 Salk. 363. 


try or Recovery of the Poſſeſſion in Ejectment, or without executing of 8. C. 


the Deed upon the Land, did by Indenture aſſign over all his Intereſt to 
the Leſſor of the Plaintiff, who thereupon brought Ejectment; and it 
was adjudged, that the Aſſignment was void; for by the Return of the 
Liberate he had accepted of the Poſſeſſion, and was eſtopped to ſay the 


- contrary then, when the Owner ſtill continues in Poſſeſſion; this turns the 


Poſſeſſion which the Adminiſtrator had accepted by the Liberate to a 


Right, which Right cannot be affigned; nor is this like an Intereſſe ter- 


mini, which, *tis true, the Aſhgnee may aſſign over before actual Entry, 


| becauſe in that Caſe the Leſſor is the Principal Agent, and hath done all 


on his Part to transfer over an Intereſt to the Leſſee, which he may exe- 


cute at Pleaſure; and as the Perſon who ſues the Liberate is in this Caſe 


eſtopped to ſay, that he hath not the Poſſeſſion ; ſo is the Leflor in the 
other Caſe eſtopped to ſay, that he hath the Poſſeſſion againſt his own 
Leaſe. . | | | 


+ Where the Gꝛantoz muſt have an abfolute P2operty, 


ſo that the Gzant be not to the Pzejudice of a third 


It is laid down as a General Rule, that a Man cannot grant or charge Perk. Ses 63. 
that which he hath not; and therefore if a Man grant a (c) Rent- Ce) But 
charge out of the Manor of Dale, and in Truth he hath not any Thing 


| having de- 
in the Manor of Dale, and afterwards he purchaſeth the Manor of Dale, R$ -Þ 
vet he ſhall hold it diſcharged. | © young Wo 
; | man, and 1n- 


tending afrerwards to put a Trick on her, made a Settlement on her of 301. a Year for Life, out of 
an Eſtate he had nothing to do with; yet the Court of Exchequer decreed him to make it good out 
of an Eſtate he had of his Own. Abr. Eg. $7. FE | | 


A Corrody 


where a Man 


= Giants. 


" —Y 
* 


— CC 


21 E.4.43- A Corrody incertain cannot be granted over, becauſe of the Prejudice 

2 Rol. Abr. 45. that may accrue thereby to the» original Grantor; but a Corrody cer- 
tain may. | | 

LY So a Common ſans number in Fee may be granted over, but a Com- 

: Fc yt mon for (a) Life or Years ſans number cannot be granted over, becauſe 


(i) Thar an of the Prejudice it may be to the 'Tenant of the Land. 
Annuity for | | , 
Life cannot be granted over. 2 Rol. Abr. 45. — That a Leſſee at Will cannot grant over his Term. 
22 E. 4. 6. 2 Rol. Abr. 46. | 


2 Rol. Abr.46- If the King grant a Warren to J. S. and his Heirs in his Manor, the 
Grantee may grant the Manor with the Warren over to another in Fee, 
becauſe this Liberty inherct ſolo & ſolum ſequitur. 

2 Rol. Abr. 46. So if the King grant to another and his Heirs, a Fair or Market in 
certain Manors or Towns, the Grantee may grant over the Manors or 
Towns, with the Fair or Market. VVV | | 

Poph. $7. If a Rent be granted in Tail, the Grantee cannot grant it over while 

Co. Lit. 19. a. jt continues a Rent, becauſe, as ſuch, it may be intailed within the Sta- 

7 Co. 61. Ne- : . 5 5 

ails Caſs, tute de donis ; but if the Grantee brings his Writ of Annuity, it is no 

longer within the Statute; becauſe then it is become a Charge meerly 
Perſonal, without any Relation to the Land out of which it was at firſt 

granted, and therefore is become a Fee-ſimple conditional, as ſuch a 
Gift of Lands had been before the Statute; and therefore the Annuity 

not being within the Statute may be aliened or granted over. 1 55 

9 E. 6. 13. The Grantee of a Rent- charge in Fee may grant over any Part of it, 
2 Rol. Abr. 4 5. tho? it hath been objected to theſe Kind of Grants or Diviſions of Rent- 
Co. Lit. 148.9. charges, that thereby the Tenant is expoſed to ſeveral Suits and Di- 
but Cre. Flix. ſtreſſes for a Thing, which in its original Creation was inti d reco- 

747. ſeems Itrelles or a T ning, ] ig reation was intire and reco- 

contrary, verable upon one Avowry ; but the Anſwer to this is, that it is the Te- 

nant's own Choice, whether he will ſubmit himſelf to that Inconvenience, 

or not, becauſe the Grantee, before the 4 & 5 un. could not take any 

Benefit of the Grant by Diſtreſs, without the Conſent or Attornment of 
the Tenant, nor by Aſſiſe, Without he obtains Seiſin of it from the Te- 

nant; beſides, ſince the Law allowed of ſuch Sort of Grants, and there- 

by eſtabliſhed ſuch Sort of Property, it would have been unreaſonable 

: aand ſevere to hinder the Proprietor to make a proper Diſtribution of it 
for the Promotion of his Children, or to provide for the Contingencies of 

his Family, which were in his View. | 


3. Where a bare Right oz Poſſibility. may be granted oz 
aſligned over, On 


1 = Dyer uy If there be a Deviſe of a Term to A. for Life, Remainder to B. 
18 5 5 mts 41. 6, B. cannot, in the Life-time of A. aſſign or grant over his Intereſt, be- 
Raym. 146. Cauſe he has but a bare Poſſibility, for A. may outlive the Number of 
1 Fid. 188. & Years. | | 

vide 1 Chan. 3 5 85 

Caſes 8. 11. Where it is ſaid, that the Truſt of a Poſſibility in the Remainder of a Term is diſpo— 
ſable over, but the Poſſibility in Intereſt in the Reverſion of a Term is not aſſignable, & vide 
2 Vern. 563. | | 


CES If a Leaſe be made to Baron and Feme for their Lives, the Remain- 
5 der to the Executors of the Survivors of them; the Husband cannot 
So if one grant over the Term, being but a Poſſibility; for it is uncertain which of 

| deviſe a them ſhall be the Survivor. | | 

Term to | | > 

Baron and Feme for one and twenty Years, Remainder to the Survivor of them; neither Baron nor 
eme, during their joint Lives, may gragt this over. Rey m. 146. | 8 5 


2 If 


107 


well paſs together with the Rent. 


— 


If a Church is void, the void Turn is not grantable by any common Dyer 129. 6. 
Perſon, for it is a meer ſpiritual Thing, and annexed to the Perſon of 282. 
him who is Patron; and during the Time of the Vacation *tis a Thing 85 7 a 
in Right, Power and Authority, a Thing in Action, and in Effect the FAST, 
Fruit and Execution of the Advowſon, and not the Advowſon it ſelf; 
but (2) hilft a Church is void, the next Avoidance or Avoidances that (a) Oz. 
ſhall happen, or the Inheritance of the Advowſon may be granted 
away. | _ 
If a Man acknowledges a Statute in 2000 J. to A. and afterwards leaſes RI. 4» 48. 
the Land for twenty-one Years to another, and afterwards leaſes the Cave and 
ſame Lands to another for ninety Years, to commence immediately, and Over. 
the Land is extended upon the Statute, at 53 J. per Ann. the Leſſee for 
ninety Years may, during the Extent, grant over the Term, altho' the 
Extent be till the Damages and Colts are levied, which may not happen 


till after the Expiration of the ninety Years; for the Extent is but in 


Nature of a Leaſe, and by a reaſonable Conſtruction will end before the 
'Term of ninety Years. . Ts h 25 

If a Man grant a Rent-charge with a Clauſe of Diſtreſs, and that if 2: Ro, 444 
the Diſtreſs be replevied, that the Grantee may enter and hold till Satif- 48.9. 
faction, the Grantee may grant over the Rent with this Penalty, altho' 
the Penalty is but a Poſſibility ; f. wg annexed to the Rent, it may 


If a Man make a Leaſe to B. for forty Years, and the Leſſor cove- Meur 23. 


nants, that if upon his being allowed to view the Premiſſes, and finding 7, 88. 


them in ſufficient Repair at the Expiration of the forty Years, that the 7 ae 

; ; . N o 
Leſſee ſhall hold them for forty Years longer; and the Leſſee, during the Ante ane. 
firſt forty Years, grants to F. S. Totum intereſſe, Terminum E Terminos, que © 


tune habuit in Tenementis illis; this being but a meer Poſſibility cannot 


be granted or aſſigned over. 


If a Man grant 200 Fagots of Wood to be taken out of all his Lands, , Rol. Abr. 47. 


or 205. in Lieu thereof, out of his ſaid Lands, with a Clauſe of Di- Southwel and 
ſtreſs, at the Election of the Grantee to have the one or the other; in Made, ad- 
this Caſe the Grantee may, without any Election, grant over the Fagors, JPdyed, 
becauſe he had a preſent Intereſt in them; but the 205. being given in 
Lieu thereof cannot be granted over before Election. 

If a Man ſeiſed of divers Woods bargains and ſells 300 Cords of 


Wood to B. and his Aſſigns, to be taken by the Appointment of the Bar- ue 691. 


gainor ; by this Bargain and Sale a preſent Intereſt is veſted in B. which 22 * 


he may grant over before any Appointment by the Bargainor. Baſſet ad- 
Fn | | | FEES judged, 
- 2 Rol. Abr. 4). and 5 Co. 24. b. S. C. cited. 


A Man may grant that which he hath potentially, tho not actually, as Heb, 132. 
if a Leſſor covenants, that it ſhall be lawful for the Leſſee, at the Expi- Sranthan: 


a a : dq Haxl 
ration of the Leaſe, to carry away the Corn growing on the Premiſſes, ang eB 


altho' by Poſſibility there may be no Corn growing at the Expiration of 2 Rol. Alr. 


the Leaſe; yet the Grant is good, for the Grantor had ſuch a Power in 47-8. S. C. 


him, and the Property ſhall paſs as ſoon as the Corn is extant. cited, 


So if A. leaſe Land to B. for Years, and grants that he ſhall have the 114. 132. 
natural Fruit of the Soil, as Graſs, which renews yearly, which ſhall be 2 Rol. Abr. 48. 
on the Land at the End of the Term; this Grant is good, and paſſes the 
Property to the Grantee. _ 3 == 

So a Parſon may grant to another all the Tithe Wool which he ſhall Hb. 132 
have ſuch a Year, and the Grant is good in its Creation, tho? it may 2 KH Aer 48. 
happen that he had no Tithe Wool on that Year. | 

But a Man cannot grant all the Wool that ſhall grow upon his Sheep Hoh. 132. 


that he ſhall buy afterwards; for there he hath it not actually nor po- * Rob dbr. As. 


tentially. 


vol. II. 5 8 E 4. What 
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4. What Seiſin 02 Poſſeſſion in the Gꝛantoꝛ will enable 
| him to grant it over. 


6 A z. The Grantee of a Common may grant it over before he hath any Sei- 
2 Rol. Abr. fin thereof by the Mouths of his Cattle, for the Freehold is in him by 
7 the Grant. IM: 


| 36 A0 So the Grantee of an Advowſon may grant it over before he has pre- 
"i 2 Rol. Abr. ſented to it; for he can have no Seiſin of it before it becomes void, and 
1 47. 8. C. by the Grant it ſelf he is ſeiſed of the Freehold, which he may grant 
| over. 
2 ol. Abr. 4. So the Grantee of a Rent may grant it over before any Seiſin of the 
5 Rent. | 
2 Rol Abr. 4. If a Common be granted to Husband and Wife, and to the Heirs of 
the Husband, after the Death of the Husband, his Heir may grant over 
| the Remainder, for the Eſtate was veſted in him. | 
Co. Lit. 46. b. Leſſee for Years may, before Entry, grant or aſſign over his Intereſt | 
to another; for the Leſſor having done all that is requiſite on his Part to 
deveſt himſelf of the Poſſeſſion, and paſs it over to the Leſſee, hath 
thereby transferred ſuch an Intereſt to the Leflee as he may at any "time 
reduce into Poſſeſſion by an actual Entry, as well after the Death of the 
Leſſor as before, and ſuch an Intereſt as will go to his Executors, and 
conſequently may be granted or aſſigned over betore Entry. | 
Co. Lit. 54. If A. make a Leaſe of Lands to B. for Life, Remainder to his Execu- 
2 Rel. Abr. 47. tors for Years; in this Caſe the Term veſts in B. ſo that he can grant it 
over; for as an Heir repreſents his Anceſtor as to an Inheritance; ſo an 
Executor repreſents his Teſtator as to a Chattel. „„ 


;. Where the Gꝛantozs Bight being joined with a Tru# 
2 Confidence is incapable of being granted oz aft gned 
over. „ V' 


Perk. Seck. 99. A Perſonal Truſt, which one Man repoſes in another, cannot be 


— That a affigned over, however able ſuch Aſſignee may be to execute it. 
Truſtee can- | - | | 


not aſſign over his Truſt, 4 Inſt. 85. 


Perk. Sec. Therefore if a Man grant unto another to be his Carver, or Sewer or 
101. Chamberlain, Ec. theſe cannot be granted over. | 
Bur for this | 9 85 


. vide Head of Offices. 


2 Rol. Abr. 46. A Guardian in Socage may grant the Wardſhip over to another, but 
ver he 8 ſuch Grant ſhall not be effectual after the Death of the Grantor, be- 
| 18% 2” cauſe by the Law of Nature ſuch Guardianſhip belongs to the next of 
Y Rla. 0 | 
2 Rol. Abr. 46. If a Man gives his Horſe to another to go to York, he muſt go with 


him himſelf, and not give him to another to go there. 


1 8 (E) What 


So of a Rent -Service or Rent Charge. 2 Rol. Abr. 62. . So of a Hundred in Gr 
89. b. —— So of a Corrody Common. 12 H. 4. 17. 


could not be created without Deed. 


Gzants, ED 14 I8Y 


(E) What Ceremony is requiſite to the Perfec- 


tion of a Gant; and therein, of the Neceſ- 
ſity of a Deed. 


132 Inheritances, which lie in (a) Grant, can't paſs from one 2 Nel. 4br. 62. 
to another without Deed, becauſe of them no (9 Poſſeſſion can be Co Lit.16y. a. 
delivered; and they are not like Corporeal Inheritances which paſs by LNG FRET #9 


Livery ; and therefore he that claims them muſt (c) ſhew a Grant of +. 8 


. : or Remain- 
them, which he can't do without Deed. der. 2 Rol. 


Abr. 62. 
Ols. 11 II. 4. 


0 | So of the Profits of a Mill. 18 E. 3. 56. b. 
(b) And therefore a Horſe may be granted without Deed. 42 E. 3. 23. b. 1 Rol. Abr. 62. —— So Trees 


growing may be granted without Deed. 2 Rol. Abr. 62. So a Licenſe to hunt in another's Chaſe 


may be granted without Deed. 2 Rol. Abr. 62. (c) That where a Jury find that a Thins did pass. i 
ſhall be intended that there was a Deed. Godb.-275 4. ) N . 


An Advowſon, or the next Avoidance to a Church, will not paſs with- 2 Rol. 4br.62. 
out Deed; but if a Feoffment be made of a Manor, to which an Ad- Ce. EIL. 163. 
vowſon is appendant, the ſame will paſs without Deed. 

So if A. ſeiſed in Fee of Land, to which a Common for Cattle Le- 2 Rol. 4br.6;. 


vant and Couchant on the Land is Appurtenant by Grant made by Scheverel 


Deed within Memory, and he makes a Feoffment of the Land without“ d Peter. 
Deed, the Common ſhall paſs as Appurtenant to the Land, altho' it 


But if A. ſeiſed in Fee of Black-Acre and White-Acre grants Black- 2 Rol. Abr. G;. 


Acre to C. with Common for his Cattle, Levant and Couchant on % er and 


White-Acre, this Grant is not good without Deed. E 5 5 
If the King Grant to 7. S. the Manor of D. and that he ſhall have 2 Rot. Abr. 62. 
tot, talia, tanta & eædem Libertates in the ſaid Manor, which ſuch an 


Abbot had before; and the Abbot had in the ſaid Manor bona & Catalla 


Felonum, Ec. and afterwards J. S. makes a Feoffment of the ſaid Manor 
to J. D. in Fee with the Appurtenances without Deed, this will not paſs 
thoſe Liberties, the Feoffment being without Deed, 

A Perſon can't Grant his Tithes over to a Stranger for Life or (d) 2 Rol. Ab. G;. 
Years, becauſe they lie meerly in Grant. (4) Nor for a 

8 | ſiogle Year. 

| | | 2 Rol. Abr. 63. 
But a Parſon may Leaſe his Rectory for Years by Word without 
Deed, by which the Tithes will paſs as annexed to the Rectory. 

Alſo a Parſon may by Parol leaſe to a Pariſhioner his own Tithes 2 Ret. Abr. 63. 


for a Year, Years or for Life, for a valuable Conſideration, and the (e) And if 


Pariſhioner ſhall have them by way of (e) Retainer ; for the Granc being ee he 
for a valuable Conſideration is but in Nature of a Compoſition between | 


"oY Pariſhioner 
the Parſon and Pariſhioner. | and his 


| | Y Aſſigns, the 
Aſſignee of rhe Land ſhall take Advantage of it. 2 Rol. Abr. 63. 


If A. ſeiſed of Land in Fee grant the Paſture of the Land to B. for 2 Rel. Abr. 
Years, and B. licenſes C. to put in his Cattle, this Leaſe of the Paſture 63 4. Mount- 
is good without Deed, and fo is the Licenſe alfo ; for this is a Leaſe fd 60 Ter- 
the Land to Paſture, and not like Common of Paſture, which can't be 
granted without Deed. | 

The Wardſhip of the Body might be granted without Deed, becauſe co. ir. 83. 
it was an original Chattel, 7.e. a new Intereſt in a Thing wherein no 2 Rot. 4. &. 
one had an Eſtate before. 


But 


F 


Co. Lit. $5. But the Wardſhip of an Advowſon, Cc. was not grantable without 
Deed, becauſe it was not an original Chattel, but was derived out of 
the Inheritance of a Thing lying in Grant. 

Co. Lit. 85. A Leaſe for Years, made by a Corporation Aggregate, might at Law 

(a) Thar a he aſſigned without Deed, tho' it could not be made (a) without Deed ; 

8 for tho ſuch Corporation cannot make an Eſtate without Deed, yet an 

a Biſhop, &c. Eſtate, when made by them, has the ſame Properties with thoſe of the 


may take a like Nature made by others. 

Thing with | | 
out Deed, as 4 natural Perſon may; but a Corporation Aggregate, ſuch as a Dean and Chapter, 
Mayor and Commonalty, &c. can't take any Thing without Deed. Co. Lit, 94. b. 2 Rol. Abr. 61. 


— 


— 


(F) What Wozds are ſufficient to create a 
7 good Gzant. 


2 Rol. Abr.56. FF ERE it may be obſerved, that in many Caſes, without expreſs 
| Words, the Law creates a good Grant ; becauſe it is the Deſign of 
the Law to render all Contracts binding and effectual ſo far as the In- 
| tention of the Parties may be gathered from the Deed, and ſuch luter- 
pretation is made ſtrongeſt againſt the Grantor, becauſe he is preſumed 
to receive a valuable Conſideration for what he parts with. 75 
Hob. 132. As if a Leſſor grant to the Leſſee by theſe Words, that at the End of 
2 Rol. Abr. 56. the Term it ſhall be lawful for him to take the Corn growing to his own 
8. C. cited. Uſe ; this from the Intention of the Parties, and common Uſe of ſuch 
Words, amounts to a gaod Grant, and transfers the Froperty to the 
Leſſee; as a Leaſe without Impeachment of Waſte gives the Leflee a 
| Property in the Trees. 60 „ 0 IS. | 
2 Rol. Abr. 56. So if a Man by Indenture demiſes to J. S. the Manor of D. and bar- 
Rawles and pains and ſells to him all the Woods and Trees, Cc. on the ſaid Manor, 
r © to be felled and carried away at bis Pleaſure, Habendum the ſaid Manor 
"au mw for Life, this is an abſolute Sale of the Woods and Trees ; for the In- 
b ij. n e 0D dhe 2883 
tention of the Grantor appears by the diſtinct Clauſe in the Premiſſes, 
5 and leaving the Woods and Trees out in the Habendum. | 
2 Rol. Abr. If a Man obliges himſelf to J. S. in an Annual Rent of 107. pere i- 
424. piendum aumuatim de Manerio de D. and bindeth the ſaid Manor, and all 
the Chattels therein to a Diſtreſs, this amounts to a good Grant of the 
Rent, and 7. S. may diſtrain for it. Rao 
3 Lev. 3055. If A. grants and agrees with B. his Heirs and Aſſigns, that it ſhall 
Helmes and be lawful for them at all Times afterwards to have and uſe a Way by 
Seller. and thro' a Cloſe of As, this amounts to a good Grant of the Way, 
and not only a Covenant for the Enjoyment of it. 
Co. Lit. zor. The Words dedi & conceſſi are general Words, and may amount to a 


: 9 * Grant, Feoffment, Gift, Releaſe, Confirmation, Surrender, Gs. 


and that tho' the Jury find quod conceſft, yet the Court may adjudge a Releaſe according to the 
Operation it has in Law., | | | | 


Co. Lit. 302 But a Releaſe, Confirmation or Surrender can't amount to a Grant, 

5 nor a Surrender to a Confirmation or Releaſe, for theſe are peculiar 
ed. 2 * 4 3 

That in Conveyances deſtined to a Special End. 


Grants of Things which lie in Grant, there are eſſential Words which muſt be made Uſe of. 


8 ) Gere 


Giants. 


(G) Where a Thing ſhall be ſaid to paſs by 
G2ant oꝛ ſome other Conveyance. 


F a Feoffment be made of a Manor in Leaſe for Years, and Livery A 496. 

is made without Ouſter of the Leſſee, by which the Feofment is For this vide 
void, yet if the Leſſce attorns, this ſhall be good as a Grant of the Re- u e 
verſion. | ; 


If A. by Indenture inrolled bargains and ſells Lands to B. and his 8 765 
Heirs, with a Way over other of the Lands of A. this is void as to Beardly and 
the Way, for nothing but an Uſe paſſes by the Deed; and there can be Brook. 
no _ of a Thing not 772 Eſſe, as a Way, Common, Cc. before they are 
created. | | 

A Man demiſes, bargains and ſells a Manor, Part in Demeſne and 2 Ce. 45. 
Part in Tenants Hands for ſeventeen Years, the. Party may chuſe either Hayvard's 
to take it by way of Leaſe at Common Law, and then the Tenants Ce. 
muſt attorn, or by way of Bargain and Sale without Attornment ; and 
this agrees with the Policy of the Common Law, to take every Man's 
Grant, ſo as to paſs an Intereſt as ſhall be moſt advantageous for the _ 
Grantee; and ſince in this Caſe the Words allow a double way of 
taking it, the Grantee ſhall be Judge, which is moſt beneficial. | 

If A. bargains and ſells Land to B. by Indenture, and before Inrol- Co. Lie. 141. 
ment they both join in a Grant of a Rent-Charge to C. this after the 
Inrolment ſhall be conſtrued the Grant of B. and the Confirmation of 
A. becauſe when the Bargain and Sale is inrolled, it has the Effect of 
a Decd inrolled from the making thereof, and therefore it muſt be the 
Grant of B. who had the Land at the Time of the Grant made; but 
if the Deed had never been inrolled, then it ſhould have been the Grant 

of A. and Confirmation of B. becauſe the Land never paſſed from A. 
the Deed being ineffectual and void without Inrolment. | 

If Tenant for Life, and he in Reverſion join in a Conveyance without Pho. 140 
Deed, this to avoid a Forfeiture ſhall be conſtrued a Surrender of the 1 Co. 76. 
Eſtate for Life, and the Conveyance of him in Reverſion; for it cannot 6 Co. 15. 4. 
be a Grant or Confirmation of him in Reverſion for want of a Deed. 

But if Tenant for Life, and he in Reverſion join in a Feoffment by 1 Co. 75. 
Deed, then each paſſes only his own Eſtate; the 'Tenant for Life the Plew. 140. 
Freehold in Poſſeſſion, and he in Reverſion his Reverſion; and this can't 
be a Forfeiture, becauſe he in Reverſion joined in a proper Convey- 
ance to transfer his Reverſion, and having paſſed it to another has no 
Intereſt left to intitle him to take Advantage of the Forfeiture, 


* 


* 


* 


— 


(8) Where Gꝛants ſhall be ſaid to be good, 
' bz void, fo2 Jncertainty : And herein, 


1. Tlhat ſhall be a ſufficient Deſcription of the Thing 
granted, notwithſtanding any Miſrecital thereof, 


HE very Matter and Subſtance of every Grant being nothing elſe, Hob. 229. 
T as my Lord Hebart ſays, but a Declaration of the Owner's Will 
to transfer a Thing to another; if by any Words his Intention appears 
to pals the Thing, a flight Miſtake or Error in the Deſcription will not. 
vit ate the Grant. 
Vol. II. 8 F As 


Godb. 237. 


Man grant the true Deſign of the Contract ineffectual and void. 


2 Rol. Abr. 52. 


eee 


Cro, Car 548. As where the Subchantor, and Vicars Choral of Litchfeld, made a Grant 
2 Mod. 3, 4. to Humphry Peto of 18 Acres of Glebe, and of their 'Tiches Predial 
Np nd alſo of the Tithe of the Glebe, all which! late were 
$81. S. P. and Perſonal, and alſo of the Tithe of the Glebe, all whieh late were 
reſolved. in the Occupation of Margaret Peto, which was not true; yet the Grant 
was adjudged good, for the Words all which are not Words of Reſtric- 
tion, unleſs when the Clauſe is general, and the Sentence intire, but not 
when it is diſtinct. e Ts SES 2 


2 Aod.3, But where the Thing is not granted by an expreſs Name, there if 4 


Falſity is in the Deicription of that Thing, the Grant is void; as if A. 

grant Lands lately let to D. in fuch a Pariſh, and the Lands were not 

let to D. and were alſo in another Pariſh, the Grant is void, becauſe 
TH the Lands are not particularly named. 45 n e gyro FH 
Bro. Tit. If A. grants and confirms to B. a Rent of 54 to be taken outof his 
Grant 69, 73+ Lands, which Rent B. has of the Grant of his Father; tho? R. never 
e e had any ſuch Rent from his Father, yet this Grant of Als ſhall be good 
8 ” Xo create a Rent-Charge in B. for it is evidently the Intention of A. 
that B. ſhall have a Rent of 51, out of his Land; and a Miſtake: or 
(a) But if a Error in the Deſcription of the Thing (4) referred to, ſhall not render 
all his Lands | 1 VI 
which he hath by Deſcent from his Father in D. the Land which he hath from his Mother does not. 


: pals. 2 Rol. Abr. 50. 


2 Rel. Abr 49. If a Man make a Leaſe of eight Tenements in D. by ſeveral Leaſes, 


Hagget and and afterwards by Decd, reciting ſeven of the ſaid Leaſes, grants the 
8 Reverſion to J. S. with all Lands, Houſes and Buildings in P. and the, 
Grantor has only theſe eight Tenements in D. the Reverſion of the 
eighth Tenement not recited ſhall paſs, for the Words 4% Lands, &c. 

can't otherwiſe be ſatisfied. 3 5 V 5 
Moor 176. fl. A Biſhop grants all his Farms and Hereditaments of J/efdown in Meft 
310. down in the County of Somerſet; the Biſhop has a Rectory which ex- 
85 tends it ſelf into the County of Devon, and it was held, that by Force 
(b) If a Man of the Word Hereditament the Rectory paſſed, (b) but that for ſo 
grant his much only as Jay in the County of Somerſet, but that as to that in Devor 


gg of P. jt was void for Incertainty. 


County of M. and the Manor extends it ſelf into another County, no more paſſes than what lies in 
the County of M. 2 Rol. Abr. 50. | 


2 Rol. Abr. 51. If a Man hath Lands in D. and S. Part of which Lands his Father 
had by Purchaſe, and Part by Deſcent, and he grants omnia terras & 
Tenementa in D. & S. & modo in tenura 7. S. Et. vel aliquorum aliorum, 
8 que G. Pater mens perquiſivit de F. D. & aliis, the Lands which his 

Father held by Purchaſe only ſhall paſs. e 
If a Man Leaſe his Lands by a certain Name, as Blackacre in the 
Pariſh de Marie Loades in Civitate Gloceſter, the Land lying in Marie 
Loades ſhall paſs, altho' it be not ſituated in the City of Gloce/er, for 
there was a ſufficient Certainty before expreſſed. 8 | 
2 Rol.Abr. 52. So if the Lord licence his Copyholder for Life to. Leaſe Blackacre in 
toe (og 5g the Tenure of F. S. for five Years, and Blackacre is not in the Tenure 
e 7. S. but of the Copyholder himſelf, yet this amounts to a good 
Licence; for the Lands being particularly named, reduces it to a ſuffi- 

cient Certainty. _ ES Reg 3 OT 

Co. Lit. 4 If a Man grant all his Land called D. in the Tenure, Occupation or 
ol. Abr. 94. Poſſeſſion of 7. S. and J. S. hath Part of the Lands in D. by Leaſe, 
and as to the other Part he only depaſtures his Cattle there, yet all ſhall 
paſs by the Grant; for whether his Occupation be by Right or Wrong 
is not material, the Words being made uſe of to deſcribe the Thing 
granted. . 
I 


Robinſon ver. 
Button, 


If 


r 4 —— 


999 9 


£ 


Gzants. | 663 


It a Manor conſiſt of Copyhold "Tenants only, and there are no 2 Ret. br.45. 
Freehold Tenants, without which in Strictneſs there can be no Manor, 60. 67- 
yet this being known by the Name of a Manor will paſs by that Name. | 

A. made a Leaje for Years, habend* a feſto Purificationis, and after Heb. 128. 
by Deed, reciting that he had made a Leafe to commence à D e and 
Annciationis, granted the Reverſion to another, and the Grant was héld ©»: 
good; and that the Mifrecital of the particular Eſtate was not material 


2 
wc 


ſo long as he had a Reverſion in him. 


A. ſeiſed of the Manor of B. in Right of his Wife, makes a Leaſe 2 No, 1b» 44. 
thereof for Years, which upon the Death of the. Husband and Wife de- er an 
comes void; and notwitaſtanding the Leſſee continues in Poſſeſſion, and Acts > 
rhe. Heir of the Wife, to whom the Land deſcended, reciting the faid | 


Leaſe grants that 7. S. after the Forfeiture, Expiration, or other De- 


termination of the ſaid Leaſe, ſhall hold and enjoy the ſaid Manor, 2c. 


for ſixty Years, this Grant is void, and ſhall not take Effect 77 Prejentt, 


or at the Expiration of the ſaid recited Term. | 5 
Bur as to this Matter, it ſeems by the better Authority of the Books, 1 Ben,. 52. 
that if A. reciting that B. hath a Leaſe for Years of ſuch Lands, de- 1 td. 3. 
miſes the ſame Lands to C. for Years, to begin after the Und or Deter— Wr l 
mination of the ſaid Leaſe to B. where in Truth B. hath not any Leaſe Pp 148. 4. 
at all of thoſe Lands, the I.caie to C. ſhall begin preſently, for in Judg- 1 tot. tbr. 
ment of Law a void Limitation, and no Limitation, is all one; fo if he 54. 
recites a Leaſe, which in Conſtruction of Law appcars after to be void, 55 „ 
or miſrecites a good Leaſe in a Point material, Ilabend' from the End c; . 
of the ſaid Leaſe, this new Leaſe ſhall begin preſently; tho' where the 1 Lev. 7. 


firſt Leaſe is good in Law, and only miſrecited in a Point material, K. 360. 


the new Leaſe can begin preſently, only in Enumeration of Years, not in 1 7 Fw 


Intereſt, till the End of the firſt Leaſe; for in theſe Caſes, the Com- Vauzh. 73. 


mencement of this new Leaſe being referred to a Thing which is not, 2 Lev. 242. 
cannot be any ways aſcertained or governed thereby, and then it is as if ! Lev 23+ 
no ſuch Recital had been, which would have left the Leaſe to begin dre end 
preſently, as the ſtrongeſt Conſtruction againſt the Leſſor, ſince there 1 Vere. 83. 
is nothing now to aſcertain or determine its. Beginning at any other 
Time. e . 5 

King H. 8. in the 31ſt Year of his Reign leaſed Lands to one for 2 ol. Abr. 55. 
twenty-one Years, and after granted the Reverſion to a Biſhop, who re- Fer dee 
citing all the Lands contained in the Letters Patent, and the Land it ſelf ©? N 
before leaſed by Name, and reciting the Letters Patent thus; That 
whereas I. 8. by his Letters Patent dated 20 H. 8. where in Truth they 
were dated 31 U. 8. and alſo Miſreciting the Day of the Date, grants 
all the Lands, Tenements, Oc. to the firſt Leſſee for a certain Number 
of Years, poſt expirationem hnj1ſmodi Literarum Patentinm ; in this Caſe 
ir ſeems, that the Date being miſtaken, and the Commencement of the 
new Leaſe referred to the Expiration of the ſaid Letters Patent, when 
in Truth there were no ſuch Letters Patent as were recited, the ſecond 
Leaſe ſhall begin preſently, and ſo by Acceptance thereof will amount 
to a Surrender of the firſt ; aliter it would have been, if the ſecond Leaf: 
had been limited to begin after the End of the firſt Term generally. 


2. (here a Defect in the Deſcripttion may be aided by 
Relation to a Thing certain. 


If a Grant be made of {ſuch Liberties as ſuch a Town enjoys, the Hb. 174. 
Grant is good, being capable of being reduced to a Certainty ; tor when 
the Act of Diſooſal relates to another Thing, that Thing becomes in a 
manner Part of the Diſpoſition; and the Standard referred to being 

certain, 


(F ab. 24 5 
2 Hol. Abr. 49. 


i Grants, 


— 


1 Co. 155. 


1 Co. 86. 


—_ 


certain, the Grant by Relation thereto becomes certain, according to 
| the common Maxim, id certum eft grod certum reddi poteſt. 
Alcor 880. But if a Man grant to another fo many of his Trees as may be rea- 


Hob. 168. ſonably ſpared, this Grant is void; for there is no Standard to reduce it 


. on to a Certainty. 
2 Leon. 86. If one makes a Leaſe for Years to another for ſo many Years as F. S. 
Godb. 25: ſhall name, this at the Beginning is uncertain; but when 7. $. hath 
Co. Lit. 45. 5. is aſl . he C | | | 

named the Years, this aſcertains the Commencement and Continuance of 
6 Co. 35. the Leaſe accordingly ; but if the Leaſe had been made for ſo many Years 


| Plow. 6. 5. as the Executors of the Leſſor ſhould name, this could not be made good 


273+ b. by any Nomination, becauſe to every Leaſe there ought to be a Leſſor 
and Leſſee; and here the Nomination, which aſcertains the Commence- 
ment of the Leaſe, not being appointed till after the Death of the 
Leſſor, makes the Leaſe defective in one of the main Parts of it, vis. 
the want of a Leſſor, and therefore of Conſequence muſt be void; 
which is alſo the Reaſon, that in the firſt Caſe the Nomination ought to 
be made in the Life-time of the Leſſor, and not by J. S. after his Death, 
for then it will be void. „ 


(a) Co. Lit. (a) If A. lets. Lands to B. for ſo many Years as B. hath in the 


. Manor of D. and B. hath then a Term for ten Years in that Manor, 


Plow. 273. this makes A.'s Leaſe to him good, and fixes the Meaſure and Conti- 
nuance thereof, ſo that B. ſhall have the Lands demiſed for ten Years; 


% Ploe.522. ſo (4) a Leaſe to one during the Minority of J. S. who is then ten 


8 Years of Age, is a good Leaſe for eleven Years, if J. S. ſo long live; 


for if he dies ſooner, that determines the Leaſe, ſince nothing appears to 

h extend it beyond his Life, and his Minority ceaſes at his Death. 595 

6 Co. 35. 5. But if a Woman be enſe;ut with a Son, and a Leaſe is made till 

ſuch Iſſue in Venter ſa mere ſhall come to full Age, this is a Leaſe only 

at Will, for it is uncertain when or whether the Son will ever be 

born, and conſequently the Beginning, Continuance and Ending of 

this Leaſe is uncertain; and therefore it can't be ſaid any Leaſe for 

Years, ſince it is to begin preſently as a Leaſe; and yet nothing appears 

in the Deed it ſelf; nor is there ſuch a Reference to any Collateral 
Circumſtance, as may then meaſure the Continuance thereof. | 


z. When by an Election given the Gꝛantee, he may reduce 
e _ an uncertain Gzant to a Certainty, 


1 Leon. 30. If A. ſeiſed of a great Waſte grants the Moicty of a Yard-Land 
Na 29. lying in the Waſte, without aſcertaining what Part, or the ſpecial Name 
of the Land, or how bounded, this may be reduced to a Certainty by 
the Election of the Grantee; but it is otherwiſe in the Caſe of the 
King's Grant ; for there can be no Election in his Caſe, and therefore 

| the Grant is void for Incertainty. _ N 
Kale. $4. 8s if a Man grant twenty Acres Parcel of his Manor, without any 
$36 ..- hes Deſcription of them, yet the Grant is not void; for an Acre is a 
Thing certain, and the Situation may be reduced to a Certainty by the 


(:) That the Election of the (c) Grantee. 

Election | | | | | 

muſt be made in the Life-time of the Parties, and can't be made by the Heir or Executor. Co. Lit, 
145. 4+ 2 Co. 37. 4. Hob. 174. 1 Leon. 254. | | | 


2 Co. 36. But if a Man ſell 207. worth of his Land, Parcel of a Manor, this 
Keila. 84. is void; it being neither certain in it ſelf, nor reducible to any Cer- 
tainty, for no Man is made Judge of the Value. | 


1 If 


| - . ne. 


fo 


It 


(a) Conſtruction is to be made as is moſt ſtrong againſt the Grantor, be- 
cauſe he is preſumed to have received a valuable Conſideration for what 


Gꝛants. GG 5 


— — 


If a Man grant 600 Cords of Wood out of a large Wood, the Gran- 5 Co. 1 Pak 
tee hath Election to take them, when, and in what Part of the Wood , Cafe. 
he pleaſes, without any Appointment of the Grantor, and conſequent— ROS 


ly may aſſign his Intereſt in them to a third Perſon, and he ſhall have ry; Bare 


N NN I 3. 4276. 
the like Election. 18 276 


| Ny 1b. 179. 
But if one grant to me 1000 Cords of Wood, to be taken at my E- pact ings 


lection, and the Grantor or a Stranger cuts down Part of the Wood, I þ Co. eg in 
can take no Part of that which is cut down, but muſt ſupply my ſelf out 


hier Case. 
of the Reſidue ſtill remaining. 


But if A. covenants with B. that he ſhall have twenty of the beſt Trees 1 %. 271. 
in the Wood of A. to be taken at the Election of B. within ſuch a Time, Motteran: 


tis a Breach of the Covenant in A. to cut down any of the Trees and Fal. 


within that Time, becauſe the Latitude of Eleclion which B. had is 3 . 45. 

thereby abridged. 1 N rhe adjudg- 
If a Man grant to another 200 Fagots of Wood out of all his Lands, 2 Rot. Ar. 4. 

or 205. in Lieu thereof out of his ſaid Lands, Heaberdum the 200 Fa- Sethe; and 

gots, or 20 §. to him and his Heirs, with Clauſe of Diſtreſs for the one Made. 

or the other, at the Election of the Grantee; in this Caſe the Grantee 

hath an Intereſt veſted in him in the Fagots before any Election made 


by him; but as to the 20 5. being given in Lieu thereof, he hath no In- 


tereſt rill he hath made his Election. | | | 

If A. ſeiſed of Lands grants to B. that when B. pays 20 5. that from 05. Lit. 5 .. 
thenceforth he ſhall have and occupy the Lands bor Gs LOG <P 5 8 
and after B. pays the twenty Shillings, this is become a good Leaſe for * Rel. Ale. 
twenty-one Years from the Time of ſuch Payment made; for tho” the — 
Commencement of it was contingent and uncertain and depended upon 
B.'s Election to pay the twenty Shillings; yet after he hath paid them, 


this takes of all Uncertainty, and fixes the Commencement and Conti- 


nuance of the Leaſe. 


) Pow Guants are to be expounded, 


1. How to be conftrued where there appears a Repugitan- 
n "0 0 ea... 


6 are to be conſtrued according to the Intention of the Parties; 2 R A. bs. 


and if there appears any Doubt or Repugnancy in the Words, ſuch Co. Liz. 146. 


(a) Thar tha 
Word Grant 
| implies a 

1 . | 3 Warranty. 

Cro. Fac. 233 4. — That in Deeds, ſubſequent Clauſes, which are general, ſhall be governed by pre- 
cedent Clauſes, which are more particular. 4 Mod. 69. — Thar Words of a known Sipnification 
but ſo placed in the Context of a Deed that they make it repugnant and ſenſeleſs, are to be rejected 


he parts with. 


equally with Words of no known Signification. Vaugh, 176. 


Therefore if a Thing be granted generally, and there comes a Liz. Moor 880. 
which deſtroys the Grant, it is void, being repugnant to the Thing firſt 
granted. | | : | 

As if there be a Demiſe of a Parſonage with the Lands and Woods, Mer $8:. 
except the Woods; this Exception is void ; for the Woods being ſpecial- 


ly granted in the Premiſſes cannot be reſtrained afterwards; ſecus it the 


Woods had not been {pecially granted. 


Vol. II. 88 So 


S 


K 
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N Jcor $8 I, 


Lit. Sect 220. 
Por h. 87. 
0 Co. 87. a, 


Co. Lit. 1 46. As 


Co. Lit. 146. 
6 Co. 41. 
7 Co. 65. b. 


So if a Leaſe for Years be made to a Man and his Aſſigns, provided 
that he ſhall not aſſign; this Proviſo is void, being repugnant to the Pre- 
miſſes, tho' it would be good had the Word Angus been left out. 

If a Man grant a Rent out of his Land, with Clauſe of Diſtreſs, and 
by a Proviſo in the Deed, or by Deed of Defeaſance provides, that the 
Grant, nor any Thing therein contained, ſhall be conſtrued to extend to 
charge his Perſon by Writ of Annuity; in this Caſe the Perſon of the 
Grantor is not chargeable, becauſe the Charge upon the Perſon ariſin 
only from the Manner of conſtruing Grants, which for the Conſideration 
given ought to be extended as far as the Words will bear againſt the 
Grantor, there can be no Room for ſuch Conſtruction, when by the 
expreſs Words of the Grant the Perſon of the Grantor is not charged; 
for no Implication ſhall be admitted to overthrow an expreſs Clauſe in 
the Deed. | OR : 

But if the Proviſo had been alſo, that the Grant, nor any Thing there- 
in contained, ſhould charge the Land, that Froviſo had been void as re- 
pugnant to the Grant. „„ „ 

So if a Man grant a Rent- charge out of the Manor of Dale, in which 
the Grantor has no Intereſt, with a Proviſo that the Grant ſhall not 
charge his Perſon ; this Proviſo is void, becauſe the Grantor having no- 
thing in the Manor of Dale could not by any Act of his charge it; and 
conſequently the Grantee having no Remedy for his Annuity but againſt 


the Ferſon of the Grantor, the Proviſo to exempt his Perſon is void, as 


rendring the whole Grant ineffectual; and if in this Caſe the Grantor 


had been ſeiſed of the Manor, and had granted a Rent-charge our of it 


for the Life of the Grantee, with a Proviſo that the Grant ſhould not 


charge his Perſon, tho? the Grantee himſelf could have no Renſedy but 


by Diſtreſs, becauſe that Remedy bejng open to him, the Proviſo is to 


 exonerate the Perſon ; yet upon the Death of the Grantee his Executor 


may have an Action of Debt againſt the Grantor for the Arrears, be- 


cauſe the Executor has no other Remedy for the Recovery of them; for. 


he cannot diſtrain after the Grant is determined, and therefore the Pro- 
viſo to exempt the Perſon is void againſt the Executor, as rendring the 


Grant uſeleſs and ineffectual. 


Th 14 H. 8. 13. | 


Bro. Tit. 
Leaſes 15, 22. 


If one makes a Leaſe for ten Years at the Will of the Leſſor; this is 
a good Leaſè for ten Vears certain, and the laſt Words are void for Re- 
pugnancy. So if one lets Lands at Will for a Year & fic de auno in an- 


aun; this is a Leaſe only at Will by the firſt Words, and the laſt Words 


1 880. 


Moor 888. 


A {oor $80. 


Co. Lit. 183. b. 


being repugnant ſhall not control them, or add any more Certainty to 
its Continuance. ES „„ | | | 
But if the Viz. or Proviſo be only. explanatory, and not repugnant to 
the Grant, it will be good; as if a Leaſe be made of three Manors, ren- 
dring 107. Rent, viz. 5 J. out of one, and 51. out of another; this is 
good, and the Third ſhall be diſcharged. _ : 
So in Caſe of a Feoffment of two Acres, Habendum the one in Fee and 


the other in Tail; the Habendum only explains the Manner of Taking, but 


does not reſtrain the Gift. 

So if an Advowſon be granted, vsz. to preſent every ſecond Turn; 
this is good, the Liz. being only explanatory. 

And note as a general Rule, that where it is impoſſible the Grant 
ſhould take Effect according to the Letter, there the Law ſhall make 
ſuch Conltruetion as the Gift by Poſſibility may take Effect. 


"4 


5 . 2. Uhere 


Y 8 


——_—S 


Gzants, = 5 2: + 2 OP" 


2, (Uhyere the Pꝛemiſſes difler from the Habendum, and 
therein how far the Habendum may inlarge oz abzidge 
the Gant in the Pꝛemitles. 


The Office of the Premiſſes of the Deed is to name the Grantor and C. L 
Grantee, and the Thing to be granted or conveyed; and of this it muſt but for thie 
be obſerved as regularly true; 1, That no Perſon not named in the vide Tir. E. 
Premiſſes of the Deed can take any Thing by the Deed, tho? he be after- 77 ak 
wards named in the Habendum, becauſe 'tis the Premiſſes of the Deed gs 
that make the Gift, and therefore when the Land, Oc. are given to one 
in the Premiſſes, the Halendum cannot give any Share of them to! a) an- | 
other, becauſe that would be to retract the Gift already made, and con- 92 pes 
ſequently to make the Deed contrary and repugnant in it ſelf. _—_ gs 


17 | 5 : JFF bn, the Pre- 
miſſes may take an Eſtate in Remainder by Limitation in the Halendum. 2 Rol. Abr. 68. "Hb. 313. 


Cro. Fac. 564. 


2dly, That the Habeudum cannot paſs any Thing, that is not expreſſy 2 Rol. 4br. 65. 
mentioned or contained by Implication in the Fremiſſes of the Deed, be- 
cauſe the Premiſſes being Part of the Deed by which the Thing is grant- 
ed, and conſequently thar makes the Gift, it follows, that the Habendum, 
which only limits the Certainty and Extent of the Eſtate in the Thing 


given, cannot increaſe or multiply the Gift; becauſe it were abſurd to 
. ſay that the Grantee ſnould hold a Thing which was never given to him. 
If a Termor grant a Term of 1000 Years to the Grantee, his Execu- 


N | 1 Salt. 346. 
tors, Adminiſtrators and Aſſigns, Habendum aſter the Death of the Gran- , 


tor and his Wife, for the Reſidue of the Term of 1000 Years, in this 


Caſe the Habendum being repugnant to the Premiſſes is void, and the 


Grantee ſhall have the Term preſently, 


46 Dow the Moꝛds of a Gꝛant are to be conſtrued as to the 


Things intended to be granted, 


If a Prebend, who has an Advowſon annexed to his Prebendary, make 1b. 304. 
a Leaſe for Vears of ſeveral Parcels thereof, together with all Commo- 
dities, Emoluments, Profits and Advantages to the Prebendary belong- 
ing, theſe General Words will not paſs the Advowſon, for they ſignify 
Things (b) gainfal, and Words in Grants ſhall be conſtrued according to (by to in 
a reaſonable and eaſy Senſe, and not ſtrained to Things unlikely or Appropria- 
unuſual. | 8 1 tion will pot 
8 | V | pas by the 
Name of an Adyowſon. 44 E. 3. 33. — And for this Reaſon it was held by two Judges againſt Two, 
that if a Prebend having a peculiar Juriſdiction make a Leaſe of his Prebend, with all Profits, Com- 
modities, Advantages, &c. thereto belonging, the Eccleſiaſtical Juriſdiction did not thereby paſs 
to the Leſſee, ſo that he might make a Commiſſary, being a Thing annexed to the Spiritus! 
Perſon, and no: to the Corps of the Prebend. 1 Lev. 125. 1 Keb. 53S, 639, — Yet an Advowſon will 
be contained under the Name of a Tenement, and therefore a Licence to purchaſe Lands and Tene- 
ments in Mortmain extends to Advowſons. Dyer 350. — So Ad vowſons pals by the Name of all He- 
reditaments lying where the Church lieth. Dyer 322. — That the Word Tenement paſſes any Thing 
whercof a Man may be ſeiſed ut de Libero Tenemento; Hereditament any Thing wherein a Man may 


have an Inheritance. Co. Lit. 6. a. 


So if a Man orant all bis Woods and 'T rees, Apple-Trees will not Hos. 303. 
pals. 
My Lord Ce ſays, that by a Grant of (c) Vefura Terre, the Under- Go. Lit. 4. 
wood and Sweepage paſs, but not the Soil, Timber- Trees or Mines, nor (c) Bur it 
do theſe paſs by a Grant of the Herbage, tho' Livery and Seiſin be made. rar boy 

ce hojden, 


that the Grant of veſtura terre with Livery pa ſſes the Soil, and thar the Grant of fi veſtura for no 


certain Time palles the firſt Cuting only, but Thar from ſuch a Day to ſuch a Day, it paſſes the Soil. 
1 Vert. $95. | A Grun 


r — 22” 
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Co. Lit. 4. A Grant of ſeparalis Piſcaria paſſes neither Water or Soll; but a Grant 

Dav 55- of the Water paſſes both the Water and Piſcary, but not the Soil. 

Co. Lit. 5. But a Grant of Staguum or Gurges paſſes both Water and Soil. 

Vauph. 109. 3 „ 3 

Co. Lit. 5. General Words, as Honour, Ifle, Caſtle, will paſs Things compound; 
as Honour or Caſtle will paſs divers Mancrs or Things ſmple of different 

- - Natures; as Fearm will paſs Houſes, Lands, 'Tenements, a Plowland, 
or ſo much as one Plow can till; an Oxgang, or ſo much as one Ox can 
till, may paſs Arable, Meadow, Faſture and Wood, &'. neceſſary for 
ſuch Tillage. VVVVß on | 

Co. Lit. 5. A Grant of a Grange. paſſes a Barn or Stable with its Curtilage. 

Ce. Lit. . : So a Grant of a Houſe paſſes the Houſe, Orchard and Curtilage. 

Co. Lit. 3. So if a Man grant a Foreſt, Warren, Chaſe or Vivary, by theſe 

' © Words both the Ground and Privilege pals. 1 | | 
(a) Co. Lit. a. A Grant of a (a) Boilery of Salt paſſes the Soil; by a Grant of O- 


9 * vile a Sheep- coat, and not a Sheep-walk paſſes. 


ty ff $f If a Man grant all his Lands and T enements, by theſe Words a 
2 Rol. Abr.57. (V) Common in groſs doth not paſs. | | 
But by | 


the Grant of a Tenement a Reverſion paſſes. 37 H. 6. 5. That by a Grant of all-a Man's Lands and 
Hereditaments, one - will not paſs. Owen 37. — But if a Man grants all his Lands and Tene- 
ments in D. a_Leaſe for Years paſſes. Plow. 424. cont, Bro. Tit. Grant 155. & vide Godb. 183. S. P. bur 
no Reſolution. — So if a Man grant all his Lands and Tenements in D. a Rent-charge which he has 
iſſuing out of*Lands there paſſes. 2 Rol. Abr. 57. : | 


2 Rol. Ar. 57. * By a Grant of Land the Houſes and Buildings thereupon paſs. 


Palm. 320. 
4 


Moor 6. pl 23. If A. demiſe Lands, and grants that the Leſſee ſhall have Houſe- boot 
5 in other Lands of the Leſſor's not demiſed, the Leſſee may, beſides 
thoſe granted, take Houſe-boot, c. on the demiſed Premiſſes. 

3 Leon. 19. If Leſſee for Vears of the Pawnage of a Park grants all his Goods 
and Chattles, Moveables and Immoveables within the ſaid Park, by theſe 

Words the Pawnage paſſes. | | 
Cro.Eliz.633- If a Perſon grant an Acre called 7wo Acres, an Acre only paſſes. 
\$E.4.16, If a Man grants (c) omnia bona ſua, Trees growing do not paſs ; other. 


2 Rol. Abr. 58. wiſe if they had been cut down at the Time of the Grant. 


(c) So of a | : 
Grant de omnibus averiis ſuis, Deer will not paſs. 2 Rol. Abr. 57. 


11 Co. 50. lf a Man leaſe Lands for Life, excepting the Trees growing, and af- 

Liford's Cale..terward he grants the Reverſion to another, by the- Grant of the Rever- 

ſion the Trees paſs, for they are annexed thereto. | he 

11 H. 6. If a Man grant all his Chattels, a Term which he hath in Extent on 
a Statute-Merchant paſſes ; for this is but a Chattel. i 

5 If a Man grant all his (4) Goods and Chattels, an Obligation in which 

8 68. J. S. is bound to him paſſes hereby, and by theſe Words he hath an- In- 


{e) That De- tereſt in the Parchment or Paper, altho the Debt it ſelf being a Choſe in 


viſe by theſe Action cannot be granted or aſſigned over. 
Words will | TE. 


not carry Debts due to the Teſtator. Dyer 59. b. pl. 15. 


92.6.5: b. If a Man grant omnia bona & tatalla ſua, a Term for Years which he 
2 Rol. Abr. SS. hath in Right of his Wife hereby paſſes. | 
For this vids So if a Man grants ommia bona & catalla ſua, the Goods which he hath 


2 Reb: dir-58. as Executor ſhall paſs, as well as his own proper Goods. 
Noy 106. 


4 Leon. 22. 1 Leon. 263. 
\ 


1 Sid. 420, A Grant of bona & catalla felmum will not carry the Goods of a 


1 Vent. 31 P | 
1 Saund. 274. Felo de ſe 5 


I 4. Where 


* — 1 — 5 — > ” went. 


Grants, 33 


4. Where a Thing ſhall be ſaid to paſs as appendant, 
| appurtenant oz incident. 


It ſeems agreed, that ſeveral Things will paſs as appendant or appur- 10 Co 64. 
tenant to the Principal Thing granted, without any expreſs Mention of W#ler's 
them; as if a (a) Man grant a Manor to which an Advowſon is appendant or 41 8 
or Villain regardant, without ſaying cum pertinentiis, yet theſe paſs as (b) Geuldf rw] E 
appendant or appurtenant to the Manor. | | Style 78. 


: | Co. Lit. 507.4. 
(a) But this muſt be underſtood of a Grant by a common Perſon ; for if the King grants ſuch a Ma- 
nor, or grants a Manor cum pertinentiis, yet the Advowſon does not paſs. Plow. 251. 10 Co. 64. 
() Here note, as regularly true, that nothing can be appendant or appurtenant, unleſs it agree in 
Quality and Nature to the Thing whereunto it is appendant or appurtenant, as a Thing corpo- 
real cannot properly be appendant to a Thing corporeal, nor a Thing incorporeal to a Thing incor- 
poreal ; bur Things incorporeal which lie in Grant, as Advowſons, Villains, Commons, and the like 
may be appendant to Things corporeal, as a Manor-houſe or Lands, or Things corporeal to Things 
incorporeal, as Lands to an Office; alſo they muſt agree in Nature and Quality ; for a Common of 
Turbary or of Eſtovers cannot be appendant or appurtenant to Land; but to a Houſe to be ſpent 

there; nor a Leet that is Temporal ro a Church or Chapel which is Eccleſtaftical, neither can a No- 
bleman, Eſquire, &c. claim a Seat in a Church by Preſcriprion, as appendant or belonging to Land, 
but to a Houſe, becauſe ſuch a Sear belongeth to the Houle in Reſpect of the Inheritance thereof. Ca 
Lit. 121. ö. 122. a. — Alſo the Thing to which another is appendant muſt be of perpetual Subſiſt— 
ence; and therefore an Advowſon which is ſaid to be appendant to a Manor, is in Truth appendant 
to the Demeſnes of the Manor, which are of perpetual Subſiſtence and Continuance, and nor to 
Rents or Services, which are ſubject to Extinguiſhment and Dettruftion. Co. Lit. 1 22. a. | 


So if a Man at this Day grant to a Man and his Heirs Common in c. Lit.1 21.4: 
ſuch a Moor for his Beaſts Levant and Chuchant upon his Manor, or if he 
grant to another Common of Eſtovers or Turbary in Fee-ſimple, to be 
burnt or ſpent within his Manor; by theſe Grants thoſe Commons are 
appurtenant to the Manor, and ſhall paſs by the Grant thereof. 
So if A. ſeiſed of 160 Acres of Land to which a Common for Cattle 2 Rol. Abr. 
levant and couchant is appurtenant, by Grant made thereof within Time 609, 61. 
of Memory, and A. grants ten of the faid Acres only, without ſaying Severe! 
cum pertinentiis ; yet a proportionable Common for the Cattle Jevant and and Porter: 
couchant on theſe ten Acres ſhall paſs; for being a Common appurtenant 
it is in its Nature apportionable. 5 190 

But if A. grant the third Part of a Manor to which an Advowſon is Savil 193. 
appendant, tho' he adds cum pertinentiis, yet the Advowſon does not paſs TOY 75 Br- 
unleſs it be expreſly mentioned. | OT OO: 


By a Grant of a Meſſuage ſive Tezementum, only the Houſe and Cir- _ 24 


cuit thereof paſſes, but not the Garden, for theſe are diſtinct; for in a ,. 82. per 
Præcipe quod reddat the Demand muſt be de uno Meſſuagio & uno Gardino, Dyer and 

1 7. XL ; hi ; uſed . ly { h W Meſton, Con- 
and the Word Tenement, as here uled, is only 1ynonymous to the Word 


| ; | FE [17-1 LE 7 trary to 

Meſſuage ; but had it been a Grant of a Meſſuage and Tenement it might mark has 

be otherwiſe. 1 5 „„ „ * | Weſten held, 
| that the 


Garden would paſs by the Name of Meſſuage, with an Averment, that they were occupied together. 
Ws FORKS „ ; HEL ALOE 481 18 ; 8 | 
Where a Houſe or Land belongs to an Office, or a Chamber to a Cor- Vaugh. 178. 
rody, the Office or Corrody being granted by Deed, the Houſes and 
Land follow as incident or belonging to' it without Livery, becauſe the 
Office is the Principal; and the Land bur appertaining ro 1 <9. 7. 55 
If a Man grant his Saddle with all Things thereunto belonging, Stir- Vaugh. 109. 
rups, Girths, and the like do paſs; ſo if a Man grant his Viol, the 
Stwinds and Bow ,, 0H 7 og tote dh BOT ND 
By a Grant of a Houſe cam pertinentiis, a Conduit which conveys Wa- Moor 682. 


ter to the Houſe paſſes, and the Owner may, without alledging a Pre- —.— and 
{cription or Grant, enter upon the Soil of another to repair it; but this “““, 
muſt be done in convenient Time. 1 5 70 


Vo H. | «2 » GbAHA | It 


— — 


—.— — — 
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— 


Hob. 234. 


pl. 1227. 


Soares — ets eames. does. 


1 Sid. 211, It was found by Special Verdict, that A. was ſeiſed of a Mill in Fee, 
i Lev. 131. and that he built a Kiln at the End of the Cloſe wherein the Mill ſtood, 


1 150 55 and then granted the Mill r pertinentiis; and if the Kiln paſſed was 


And Bennet. We Queſtion; and the Court held clearly, that if it had been found in 


the Special Verdict, that the Kiln had been neceſſary to the Mill, that 
then it ſhould paſs by a Grant of the Mill; ſo if it were erected for the 
Uſe of the Mill, as Sluces, tho? never ſo far of; fo a Dove-houſe to a 
Dwelling-houſe ; but as it was here barely found, there was no colour to 
adjudge it to pals, . 3 
t Saund. 322. If a Man grants to another the Uſe of a Pump, the Grantee as inci- 
dent to the Grant may enter on the Ground of the Grantee to repair it ; 
for this Privilege is given to him as incident to the Grant. e 
1 Saund 323. So if a Man licence another to lay Pipes of Lead on his Ground to 
convey Water to his Ciſtern, altho' the Ground is not hereby granted, 
yet the Grantee may enter thereon to repair the Pipes. 


If a Man grant the Fiſh in his Water, the Grantee may fiſh with, but 

2 Kol. Abr. Go. he cannot cut the Banks. 7 5 5 

Hh. 234. So if a Man grant or reſerve Wood, it implies a Liberty to take and 
2 Rol. Abr. 60. carry it away. | | 51 N 


. 


55 What Estate 02 Intereſt ſail be ſafd to be granted. 


1 Salk. 346. It is holden by Chief Juſtice Holt, that if a Termor grants the Land, 

the Grantee is but Tenant at Will; for it does not appear that the Gran- 

tor meant to paſs his whole Intereſt, and that this is enough to ſatisfy 

the Grant. PEEL EG Re oe oi; 

1 Salk. 346. Alſo it was adjudged in B. R. that if a Termor for 1000 Years, reci- 

Germain & ting the original Leaſe of the Lands together with- the. ſaid (a) recited 

Uror ver. Leaſe, to the Grantee, his, Executors, Adminiſtrators and Aſſigns, and 

e Writings relating to the Premiſſes, Halendum to the Grantee, his Exe- 
(a) But per > FI] 4 #76 r el 165 TIP £ $3 1980s 

lh, rhe cutors, Sc. after the Death of the Grantor and his Wife, for the Re- 


Word Leaſe ſidue of the Term of 1000 Years, that hereby the Term does not paſs. 


would pals 


the Term, but here it is the recited Leaſe, which ean ſignify. nothing but the Deed; alſo he agreed, 


that if a Termor deviſe the Land, all the Term paſſes; for the Deviſee cannot be Tenant at Will, be- 
cauſe the Deviſor muſt die before the Deviſe ean take Etfed, and one cannot be Tenant at Will to a 
dead Man. 1 Sal. 346. 125 , ©. ; : 5 ; 


1 Salk. 346. But this, Judgment was reverſed in, the Exchequer-Chamber, where it 

adjudged "as was held, that by the Grant of the. Lands in the Premiſſes to the Gran- 

quer- Odem! tee, his Executors, Adminiſtrators and Afigns, the whole Term of to 

ber, and af- Years was transferred; and ſince by the Premiſſes the whole Term paſſed 

firmod 2 the preſently, but by the Habndum not till after the Death of the Grantor 
Ol 


: 12 ee LBP: $54.27 E Salad” „ un 74 f þ ; 1 
3 and his Wife, they held that ex conſequent; the Habendum was repugnant 


to the Premiſſes, and void. 


1 Rol. Abr. If a Man by Deed grant a Rent- charge, Reverſion, Common, or any 
25 Ss Thing elſe which lies in Grant, without mentioning any particular Eſtate, 
$ Co. 85, the Grantee hath an Eſtate for Term of his own Life, becauſe, a Man's 
own Act is taken molt ſtrongly. againſt himſelf; and where the Words of 
the Deed will bear two Senſes without Injury to any, one, the Purchaſer 
deſerves the molt Favour, and the Conſtruction that moſt enlarges” his 
Intereſt is to be preferred; beſides, being granted to him, it cannot be 
ſuppoſed out of him as long as the ſame Perfon continues. 
Moor 876. If A. grant a Rent-charge to B. and his Heir, Habendam to him and 
Wilkins ver. his Heirs, to the Uſe of him and his Heirs for the Life of J. f. this is 
Ne only a deſcendible Eſtate for the Life of J. S. and not a Fee-fimple. 
eee If an Office be granted to a Man to have and enjoy fo long as he ſhall 
1 Rol Abr. 8g g. behave himſelf well in it, the Grantee hath an Intereſt for Life in the 
2 Shew. 523,.531, Show, P. Caſes 161. 4 Moi. 173. 


+ Office; 


as if a Man grant to another and his Heirs 200 (a) 5 

be taken yearly, and the Grantee neglects to take any for the firſt Year, (0.80 dls 

he cannot the next take 400 Fagots ; for by this Means he might deſtroy 
funk the Woods of the Graner... i 


ö the next. 27 H. 6. 1 : RT . oy. 


Giants. 


y x — 7 a. 4 * 15 
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Nenner 


Office; for ſince nothing but his Misbehaviour can determine his Intereſt, 
no Man can prefix a ſhorter Time than his Life, ſince it muſt be his own 


Act, (which the Law does not preſume to foreſee,) which can make his 
Eſtate of ſhorter Continuance. 9 


If the King grants an Office at Will, and grants a Rent to the Paten- C., Lit. 42. 4. 
tee for his Life, for the Exerciſe of his Office; this is no abſolute Eſtate 
for Life, becauſe the Rent being granted on Aceount of the Office and in 


Diſcharge of the Duty of the Place; whenever his Intereſt in the Office 


ceaſes, the Rent is determined, becauſe it was at firſt granted for the 
Exerciſe of the Office, which he is no farther concerned in. 


If a Man make a Leaſe for forty Years, and grants that the Leſſee Mor 6. 
ſhall have Houſe-boot, Fire-boot and Cart-boot, in other Lands of the 0! 23. 
Grantor's, not demifed, tho! it is not ſaid for how long, yet the Grantee 

ſhall have ſuch Privilege during the Continuance of the Leaſe, and ſuch 


* 


Privilege ſhall go to his Executors and Aſſfigns. 


6. At what Time the Thing granted becomes veſted, and 
when the Gzantee muſt take the ſame, 


If a Man grant a Thing to be taken yearly, and the Grantee neglects 2 f, 467.64 
to take it for one Year, he cannot take double Ry the next; Southwel and 


agots of Wood, to Wade. 


* 


Man grant 

Common for 
ten Hend of 
| : 5 | | | Cattle year- 
ly, the Grantee, if he negleQs to feed the Common for one Year, cannot put on double the Number 


. 
+ 4% uw o 


But if the: Grantor be to render the Thing, as if A. grants 200 Fa- 2 Nel. Abr. 65. 
gots of Wood to be taken out of all his Lands, with Clauſe of Diſtreſs, 


and the Grantor is to cut and make up the Fagots and carry them to 


the Houſe of the Grantee ; if the Grantor neglects to do this for the Firſt 

or any one Year, the Grantee ſhall have-double the Quantity the next; 

for in this Caſe the Grantor was to do the firſt Act, and ſhall not have 

any Advantage by his Neglect. | ES, 

if, He who hath the nexr; Avoidance of a Church, muſt preſent to the 7 Co. 28. 

next that happens after ſuch Grant, at his Peril. 4447273 1 Bulſt. 20. 
If a Man grants all his Trees to be taken within five Years, the Gran- Moor 882. 

tee (carer ink any after the Expiration of the five Years; for this is in | 

Nature of a. Condition anne xed to the Grant; but if the Grant had been 

of. the Trees, with Cbbenants either on the Part of the Grantor or 

Grantee, that they ſhould be taken away in five Years, there the Gran- 

tee. ma een after the Expiration of five Years, and the Grantor 

muſt Pdeſtlt is Remedy by Action of Covenant. 

So if a Man grant Corn growing, and the Grantee does not take it Adee, 882. 

away mn & teaſduable Time by which the Grantor veceives a Prejudice, ber Euttion. 

he may have an Action on ve C er. „ 
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Guardian. 


Derivation 


TS the Law to take Care of a Perſon and his Aﬀairs, who by 


Significa- Reaſon of his () Imbecility and Want of Underſtanding is in- 
tions of the capable of Acting for his (c) own Intereſt ; and it ſeems that 
Word Guar- by our (4) Law his Office originally was to inſtruct the Ward in the Arts 


rg N of War, as alſo thoſe of Husbandry and Tillage, that when he came of 


| (a) For tbe ; (a) Guardian is one appointed by the Wiſdom and Policy of 


564 5. Age he might be the better able to perform thoſe Services to his Lord, 
(% And whereby he held his ov!n Land. | 
therefore 


Brafox, lib. 2. cap. 38. fel. $6. treating hereof, ſays De illis, qui minores ſunt & infra ætatem, & quos ofor- 
tet eſſe ſub tutela & cura aliorum, eo quod ſe ipſos regere non nörunt, & quorum quidam debent eſſe ſub cuſtodia 
Domini cum Terris & Tenementis, que ſunt de Feodo eorum, & quidam ſub cu ſtodia Parentum EP Proximorum 
Conſanguineorum ut pradift. eft, & quibus dantur Cuſtodes aliquando de jure de antiquo Feoffamento, & aliquando 
Curatores ab Homine. — So Fleta, cap. 9. fol. 4. quidam ſub cuſtodia Parentum & Proximorum conſanguineo- 


rum, & illi, dantur Cuſtodes de jure Gentium. (c) And therefore their Authority and Intereſt extends 


only to ſuch Things as may be for the' Benefit and Advantage of the Infant, Co. Lit. $9. a. (d) In the 
Civil Law they are called Curators or Guardians. Vaugh. 244. Swinb, 194. — But if the Spiritual 
Court appoint a Guardian or Curator to an Infant, who has a real Eſtate, ſuch Appointment is void. 


2 Lev. 162, 217. 


Under this Head we ſhall conkider, 
(A) The ſeveral Kinds of Guardians: And herein, 


i 7 


2. Of Guardians by Cuſtom. 
3. Of Guardians by Statute. 


1. Of the ſeveral Kinds of Guardians by the Common Law. 


(B) What Perſons map be Guardians, and are intitled 
thereto” F 
(C) By what Authozity Guardians are appointed, and 
therein ok the proper Jurisdiction in reſtraining and 

- puniſhing Abuſes by Guardians, and others, in rela⸗ 
tion to Inkants. PEE nd dos e e 
(D) Of the Manner of appointing and admitting a 


Guardian. 8 3 „ 
(E) At what Time the Authozity of a Guardian ceaſes, 
and what Acts will determine lt. 


(F) Of the Guardian's Intereſt in the Body and 
Lands of the Ward, and his Remedy koz the ſame. 
(G) What Things a Guardian may lawfully do, and 
which will bind the Inkant. 
(H) Of the Jnfant's Remedy againſt his Guardian fo: 
Abuſes by him. e N 
(1) Ok obliging a Guardian to account, and what Al⸗ 
lowances he ſhall have. 
4 | | (A) The 


Guardian. . 673 


() The ſeveral Kinds of Guardians: And 


herein, 


1. Ok the ſeveral Kinds of Guardians by the Common 
Law. = | 
1 are four (a) Kinds of Guardians by the Common Law, vis. Cs. Lis. 88. 5. 
1 Guardian in Chivalry, Socage, Nature and Nurture, (a) That 


| | ; uz : | there is a 
Guardian in Chivalry and Guarcian 1n Socage; and again Guardian in Chivalry is twofold, Guardian 


in Droit, that is to ſay in his own Right; and Guardian in Fit; as where the King or Lord aſſigneth 
over the Cuſtody to another; alſo both theſe are either Guardians by Right, or Guardians by Claim 
and Poſſoſſion without Right; likewiſe Guardian in Socage is twofold, viz. Guardian by Right, who is 
called tutor Proprius; and Guardian by Poſſeſſion and Claim, who is called Tutor alienys. 2 inf. 305. 


1. As to Guardian in Chivalry, it is to be obſerved, that by the Lt. Set. 103, 
Common Law, if Tenant by Knights-Service had died, his Heir Male (%Lit. 74,75. 
being under the Age of twenty-one Years, the Lord ſhould have the Land © ene 
holden of him till ſuch Heir had arrived to that Age, becauſe till then 
he was not intended to be able to do ſuch Service; and ſuch Lord had 
likewiſe the Cuſtody of the Body of the Infant to breed him up and 
inure him to Martial Diſcipline, and was therefore called Guardian in 
Chivalry. | 1 „ 

So if an Heir Female were unmarried, and under Fourteen at her An- Co. Lit. 76. 
ceſtor's Death, the Lord was Guardian till ſhe arrived to that Age; alſo 
by Hm. 2. cap. 22. the Lord ſhould have had the Land till ſhe were 
Sixteen to tender convenable Marriage to her; and if the Lord died with- 
in the two Years, the Law gave the ſame Intereſt to his Executors and 
Adminiſtrators. _ 53535 3 - | 
Wardſhip was due to the Lord in Reſpect of the Tenure, therefore if Co. Lit. 75. J. 
the Lord had releaſed his Seigniory. to his Ward, or the Seigniory had 2 K. 46r.36, 
- deſcended to him, he ſhould have bcen out of Ward, for cefſante Cauſa 
ceſſat Eſſectus. : EE 5 = 
An Heir who had been in Ward by Reaſon of a Tenure  Capite, Co. Lit. 78. 4. 
when he came of Age, muſt have ſued Livery, 2. e. to have had the 
Lands delivered to him by the King, the Expence of which was Half a 
Year's Profit of his Lands holden'; but if the Heir had been of Age at 
his Anceſtor's Death, he ſhould have paid for Land in Poſſeſſion a Year's 
Profit for the King's Primier Seiſin and Livery, and for Reverſions ex- 
pectant on Freeholds Half a Year's Profit, and the King ſhould have had 
all the mean Profits till Tender of Livery were made; ſo if a Tender 
were made, and not duly purſued, . | 
By the Statute of () Merton, cap. 6. if the Lord diſparaged his (c) c.. Lis. 80. 
Male Ward under. Fourteen, he ſhould have Joſt the Ward, and the (6) On this 
whole Profit thereof ſhould have been converted to the Ward's Benefit; Statute Lit- 
the Lord was ſaid to diſparage the Heir by marrying him to the Daugh- we e "h 
ter of a Villain, Burgeſs, one attainted of Felony, to a Baſtard or Alien, tion could bo 
one wanting Hand or Foot, deformed, paralytick, conſumptive, Oc. brought, be- 
was ever brought. Lit. Sect. 108, — And the Reafon hereof, ſays my Lord Coke in his 8 
Quia periculoſum exiſtimandum eſt, quod bonorum Virorum non comprebatur exemplo, not, ſays he, that a Stutute 
can be antiquated, but it may be expounded by Non uſe. Co. Lit. 81. b. (c) But there never was any 
Forfeiture of the Marriage of an Heir Female. Co. Lit. $2. 6. 


On the Death of Guardian by Knights-Service, the Executors ſhould Cs. Lit. 90. 
have had the Wardſhip of the Heir, for they had it to their own Uſc, 
and might have granted or aſſigned it over; and therefore were not at 
all accountable to the Infant when he came of Age. | 5 
| Vol. F. | 8 1 Bur 
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Guardian. 


88. 


that is with Reſpc& to the Body only, Carth. 386. per Holt. 


8 


But this Sort of Guardianſhip, being a Sort of Dominion of Maſters 
cover Servants and Vaſſals, introduced among the Gotbick Nations to 
breed them to Arms; it was deemed a great Burden, and therefore is 
now fallen by the 12 Car. 2. cap. 24. by which all Tenures by Knights- 
Service, and Socage in Capite, are turned into common Socage, and 
diſcharged of Homage, Livery, Primier Seiſin, Wardſhip, &c. which 
were at Law incident to ſuch Tenures, and Aids pur file marrier & pur 
faire fits Chivalier. 5 
c Lit. 87. 2. By the Common Law, if Tenant in Socage die, his Heir being 
under fourteen, whether he be his Iflue, or Couſin Male or Female, the 
next of Blood to the Heir, to whom the Inheritance can't deſcend, ſhall 
be Guardian of his Body and Land till his Age of fourteen; and altho? 
the Nature of Socage Tenure be in ſome Meaſure changed from what 
it originally was, yet it is ſtill called Socage Tenure, and the Guardian 
in Socage is {till only where Lands of that Kind (as moſt of the Lands 
in England now are,) deſcend to the Heir within Age; and tho' rhe 
Heir after fourteen may chuſe his own Guardian, who ſhall continue till 
he is twenty-one, yet as well the Guardian before fourteen, as he, whom 
the Infant ſhall think fit to chuſe after fourteen, are both of the ſame 
Nature, and have the fame Office and Employment aſſigned to them by 
the Law, without any Intervention or Direction of the Infant himſelf; 
for they were therefore appointed, becauſe the Infant, in Regard of his 
Minority, was fuppoſed incapable of open. himſelf and his Eſtate, 
and conſequently derive their Authority not from the Infant, but from 
the Law; and that is the Reaſon they tranſact all Affairs in their own 
Name, and not in the Name of the Infant, as tbey would be obliged to 
do, if their Authority were derived from him. „„ ues 
Co. Lit. 90.4 Hence the Law has inveſted them not with a bare Authority only, 
but alſo with an Intereſt till the Guardianſhip ceaſes; and to prevent 
their Abuſe of this Authority and Intereſt, the Law has made them 
accountable to the Infant, either when he comes to the Age of fourteen. 
| Years, or at any Time after, as he thinks fit; and therefore are not to 
hahave any Thing to their own Uſe, as the Guardian in Chivalry had. 
Co. Lit. 84. 3. Guardian by Nature, who is the Father or Mother; and here we 
2775 57%, muſt obſerve, that by the Common Law every Father hath (a) Right 
53 H. 4 5 of Guardianſhip of the Body of his Son and (b) Heir until he attain to 


Raſt. Ent. the Age of (e) twenty-one Years 


(a) The Father being Guardian in Socage ſhall account wich the Son for the Profits; for other wiſe 


it would be more for the Son's Advantage to have another for his Guardian than his Father. Co. Lit. 
And the true Reaſon of Guardianſhip is not with Reſpe& to the Benefit of the Lord by 
Tenure, but with Reſpe@ to the good Education of the Infant. Carth. 386. Bur where the 


Father had the Cuſtody of the Body of his Heir Apparent, in ReſpeC of his natural Right, he ſhould 
render no Account to the Heir; fer what the Father might receive on ſuch Account, would ocher- 


wiſc have belonged not to the Heir, but to the Guardian in Knights-Service. Co. Lit. 88. (b) The 


true Reaſon why, by the Law of England, the Father hath nor the Guardianſhip of his younger 


Children, is, becauſe by our Law the younger Children cannot inherit any Thing from their 
Father. Carth. 386. per Holt C. J. (e) That the Guardianſhip of the Father, which is a Guardianſhip 
by Nature, continues till the Son and Heir Apparent attain to the Age of twenty-one Years, but 


Ido And therefore, when Tenures in Knights-Service were in Being, the 
Ciiffe $S Cale. 


oe Lie 75. Guardian in Chivalry could not have the Cuſtody of the Body of the 
84. Heir as long as his Father was living; but all, which ſuch Guardian 
T'yer 189. could have, was the Cuſtody of the Lands which were deſcended to the 
| Infant from his Mother or other Collateral Anceſtor ; and therefore the 
Father had an Action of Treſpaſs for taking away his Son and Heir 
quare filium & beredem rapuit, tho' he was not in Propriety of Speech 


(d) And counted the (4) Guardian. 
RR . | 


2 Writ de cuſtadia Terre & Heæredis did not lie, becauſe the Father was not compleat Guardian. Fitz, 
Fit, Garde 32. | | | 


2 


But 


Guardian. 675 


r 


——_—— 


1 


But neither the Mother, nor any Collateral Anceſtor could have had Lit. Se. 114. 
the Cuſtody of their Heir Apparent before the Lord; for tho' they may C. Lit. Sa. 
have an Action of Treſpaſs quare conſanguineum & bæredem rapuit, yet 
they can have it only againſt a Stranger, and not againſt Guardian in 
Chivalry. : EE 
ns + Grantion by Nurture, who hath only the Care of the Perſon and Co. Lit. 88. 

Education of the Infant, and hath nothing to do with his Lands meerly 
in Virtue of his Office; for ſuch Guardian may be, tho' the Infant hath 
no Lands at all, which a Guardian in Socage cannot. | 


2. Of Guardians by Cuſtom. 


By the Cuſtom of the City of London, the Cuſtody and Guardianſhip But for this 
of Orphans under Age unmarried belongs to the City. Fre HE vide Tit. Cuſ- 
| 775 | | | 5 8 | | 23 on 

By the Cuſtom of Kent, where any Tenant died, his Heir within Lamb. 611. 

Age, the Lord of the Manor might and did commit the Guardianſhip 

to the next Relation within the Court of Juſtice, whoſe Juriſdiction 

the Land was; but the Lord was bound on all Occaſions to call him to 

an Account; and if he did not ſee that the Accounts were fair, the Lord 

himſelf was bound to anfwer it. This Province the Chancellor hath taken 

from inferior Courts only in Kent, where theſe Cuſtoms are continued; 

but the Cuſtom is not uſed even in Kent at this Day, becauſe the Lords 
in giving Tutors do it at their own Peril in the Account; and therefore 

m Man thinks it dangerous to intermeddle. „ 

This Guardian appointed by the Lord is to have the ſame Allow- Lamb. 624. 
ance, and no other, with the Guardian in Socage at Common Law, 
and is ſubject, as has been ſaid, to the eden bY the Heir for his Re- 
ceipts, and to the Diſtreſs of the Lord for the ſame Cauſe. 
If Copyhold Lands deſcend to an Infant within the Age of fourteen 2 Ro] Abr. 40 
Years, the next of kin, to whom the Lands tan't deſcend, ſhall be 2Lutw.1185. 
Guardian both of the Infant's Land and Eſtate, if by the Cuſtom of a 8. P. ſkid ro 
Manor it does not belong to, ano tler. . deo reſolved. 
And therefore, if a Copyhold deſcend to a Lunatick, or an Infant Hob. 215. 
within the Age of fourteen, the Lord, without a Special Cuſtom. for Hurt. 16, 17. 
that Purpoſe, hath no Power of appointing a Guardian. % 1188. 


* 3. Of Guardians by Statute, 


By the Common Law, no Perſon could appoint (a) a Guardian, be- * 3 

cauſe the Law had appointed one, whether the Father was Tenant by OR L 

Knights-Setvice or in Socage. VVV a nn | C * 

nant in Socage of Age might have diſpoſed of his Land by Deed, or laſt Will, in TruR for his Heir 1 

but not the Cuſtody and Tuition of his Heir, for the Law gave that to the next of kin to whom the 
Land could net defeend. Vaugb. 178, F 38 11 7 


* 
7 


- The firſt Statute, that gabe the Father a Power of appointing, was 
the 4 & 5 V. & M. cop. 8. which provides under ſevere Penalties, ſuch 


as Fine and Impriſonment for Vears, & That no Body ſhall take away 1 Sid. 362. 
«© any Maid or Woman-Child unmarried, being within the Age of . 
« ſixteen Years, out of or from the Pofſeſhon, Cuſtody or Governance, 
& and againſt the Will of the Father of ſuch Maid or Woman-Child, or 
« of ſuch Perſon or Perſons to whom the Father of ſuch Maid or 
« Woman-Child by his laſt Will and Teſtament, or by any other Act 
& jn his Life-time, hath or ſtall appoint, aſſign, bequeath, give or 
| | grant 


—— 


„ grant the Order, Keeping, Education and Governance of ſuch Maid 

3 “ or Woman-Child. - 

Poþh. 204. In the Conſtruction of this Statute it hath been holden, that if two 
Perſons are appointed Guardians by Authority of this Statute, and one 
of them dies, the Guardianſhip will not ſurvive, becauſe the Statute 
gives an Authority to a Special Purpoſe, and makes the Raviſher Crimi- 
nal within the Words of it; and being a Penal Law ought to be con- 
ſtrued ſtrictly. 

Ji 12 Car. 2. cap: 24. lia, ws hat where any Perſon hath or 
ce ſhall have any Child or Children under the Age of twenty-one Years, * | 

c and not married at the Time of his Death, it ſhall and may be "4 
c lawful to and for the Father of ſuch Child or Children, whether | 
& born at the Time of the Deceaſe of the Father, or at that Time 
© in Ventre ſa mere, or whether ſuch Father be within the Age of 
<< one and twenty Years, or of full Age, by his Deed executed in 

c his Life-time, ar hy bis laſt Will and Teſtament in Writing, in the 
c Preſence of two or more credible Witneſſes, to diſpoſe of the Cuſtody 
cc and Tuition of 75 Child or. Children, for and during ſuch Time as 

« he or they hall reſpectively remain under the Age of twenty-one * 

ce Years, or any leſſer Time, to, any Perſon or Perſons in Foſſeſſion or 

e han; Po ih Recuſants; and ſuch Diſpoſition of 

<«'the he” Cu ſtody' 9 100 Chile or Children, made ſince the 24th of 
Feb, 170 16475 a  bereafter_ to be made, Mall be good and effectual 

& againſt all and every Perſon or Perſons. claiming the Cuſtody or J ui- 
* tjon of ſuch Child or. Children as Guardian, in Socage, or otherwiſe, 
cc and ſuch Perſon br Perſons, to o whom the Cuſtody of ſuch Child or 
«Children bath been, e or ſhall be. diſpoſed or deviſed as aforeſaid, ſhall 
360k may deren an, Action of Raviſhment of Ward or "Treſpaſs 

4 Wk an Per ſon or Perſons which ſhall wrongfully take. away or 

E-- V {uch. 1. F Children, for. the Recovery: of ſuch, Child or 

| ren, and ſhall. And may recover Damages for the {ame in the laid 

1 wy RR” for 0 Cute and Benefit of ſuch Child or Children. 

=”. | 2 02, ſa ſuch Ferfgn 9 Perſons, to whom the Cuſtody of ſuch Child or 

4 4 e Hhath b cen „ or Tha Wil be. ſo, diſpoſed or deviſed, ſhall and may. 

598 &> take into his or t kf Cifody 50 „ to. the Uſe of ſuch Child or Chlare, 

Profir 1044 all Lands Tepement and Hereditaments of ſuch Child 
« 2880 > Ret ,ulto po tro and Manage ement of { the, 
"al 
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* Actions in Relation oo a by Law a Guardian in common 8 
Wi | « might do. 


ky 15 In -the Conſtruction of this Stature the following Opinions have been 
i ES holden; ee eee 
[128K | EET Vaugh 179+ » „That a Teſtamentary Spann, or one formed accord! ing to. this 


Toros] 8 8 comes. In loco = and. is the fame i in once and Intereſt with | 
g T1977 FILLED Oo an OWL re 


ont mor 


[| | bins it- ac thy. gent of mn ba not inheritable could have it; now 

l r who hes Father) names ſhall have it. 

Vaugh, 178. 2. That tho either beforę nor ſince this: "II a Pecos: —_— —- 

. | | may. ne his Lands,” yet q Perſon under Age may, within this Act, 
If diſpok e of the: Cnſtody of his Child, and ſuch Diſpoſition d draus after it 

| W Land, &c, *. inden 80 dure e R 


. . : : Ky 
! | \ ww % 16148 5 J; 77. * * . Jig, 2 0 4 2 * ; . ” - 
| : . N - & * 2 3 | * 9 4 ! * f . 3 7 4 = 84 4 1 . | . 2 of : ; | 4 5 3. That 


—_—__ 


uw” 


3. That an Infant hath the ſame Remedy againſt a 'Teftamentary l 175. 
Guardian, as he had againſt a Guardian in Socage, tho” the Statute ſpeaks | 
only of Remedies for the Guardian. | | 

4. If the Father being of Age deviſe his Land to J. F. during the Mino- Vangb. 184. 
rity of his Son and Heir, in Truſt for his Heir, and for his Maintenance , 
and Education until he be of Age, this is no Deviſing the Cultody within 
this Statute, for he might have done this before the Statute. 

F. If a Man deviſe the Cuſtody of his Heir Apparent to 7. F. and 
mentions no Time, either during his Minority, or for any other Time, 
this is a good Deviſe of the Cuſtody within the Act, if the Heir be 
under fourteen at the Death of the Father, becauſe by the Deviſe the 
Modus habendi Cuſtodiam is changed only as to the Perſon, and left the 
ſame it was as to the Time; but if above fourteen at the Father's Death, 
then the Deviſe of the Cuſtody is meerly void for the Incertainty ; for 


Vaugh. 154-5, 


the Act did not intend every Heir ſhould be in Cuſtody until one and 


twenty, Non ut tamdin, ſed ne diatins; therefore he ſhall be in this Cuſtody 
but ſo long as the Father appoints, and if he appoint no Time there is 


no Cuſtody. | 


6. That this Teſtamentary Guardian hath the Cuſtody not only of Vargh. 185-6, 
the Lands deſcended or left by the Father, but of all Lands and Goods 


any way acquired or purchaſed by the Infant, which the Guardian in 
Socage had not. | 


7. That this Guardian can't aſſign or transfer the Guardianſhip over Vaugb. 181: 
to another, neither ſhall it upon his Death go to his Executors or Ad- 
miniſtrators ; for tho* it be an Intereſt, yet it is an Intereſt joined with 
a 'Truſt, which the Teſtator might think thoſe Perſons incapable of exe- 
cuting, tho' he placed that 'Truſt and Confidence in the Guardian him- 


ſelf; but it ſeems, that if two or more are made Guardians, and one of 
them die, the Survivor or Survivors ſhall ſtill continue Guardians, for 


from the_Nature of the 'Thing the Authority muſt be joint and ſeveral ; 
alſo, were it otherwiſe, the more Guardians were appointed for the 
Security of the Infant, the leſs ſecure he would be, becauſe upon the 
Death of any one of them the Guardianſhip would be at an End. 


8. That if a Perſon, appointed Guardian purſuant to this Statute, die Abr. Ez. :60. 

or refuſe to take upon himſelf the Guardianſhip, the Lord Chancellor 
may appoint a proper Guardian. = | 

9. Alſo if a Perſon, appointed Guardian purſuant to this Statute, be- Vide 2 Chan. 
comes a Lunatick, or is otherwiſe incapacitated to execute the Truſt re- Ca, 23). 
poſed in him; or if he abuſes the Truſt, by doing any Thing prejudi- 3 lep. 
cial either to the Perſon of the Infant, or his Eſtate, it ſeems, that the 3 x;4 424. 
Court of Chancery may either totally remove him, and appoint another ern. 442. 
Guardian, or elſe impoſe ſuch Terms on him, by obliging him to give 4. £4: 260, 


| Security, Cc. as will effectually hinder him from doing any Thing 36“. 
prejudicial to the Infant; but in what particular Inſtances of this kind 


a Court of Equity will interpoſe, does not ſeem to be clearly agreed. 3 
10. That a Copyholder is not within this Statute to diſpoſe of the 3 Lev. 495. 
Cuſtody of his Infant Heir, becauſe of the Meanneſs of his Eſtate, and ee 4 

the Prejudice that would accrue to the Lord of the Manor; and 27e. 


| 2Lniw. 1181. 
therefore the Lord, or thoſe intitled by the Cuſtom, ſhall have the aur 


omp. 243. 
Cuſtody of him. | = SC. 
And Note, that both by the 4 & 5 P. & M. and by this Statute, there 1 % 363, 


are expreſs Savings with reſpect to the City of London and other Towns, 
as to the Cuſtody of Orphans. 


Vol. II. 5 ) Uhat 


Guardian. 


(5) what perſons may be Guardians, and 
| are intitled thereto, 


* | | Co. T it. $8. ERE in the firſt Place we muſt take Notice, that there can be 
„ 2 Mod. 176. 1 no Guardian in Socage but where Lands of that Nature deſcend 
if to the Heir. 
, | C0. Lit. $7. Therefore if a Man die ſeiſed of a Rent-Charge, Common, or ſuch 
like Inheritances, which lie not in Tenure, (and diſpoſe not of the 
Cuſtody of his Child,) the Heir may chuſe his Guardian ; if he be ſo 
young that he can make no choice, it is moſt fit that his next Couſin, 
to whom the Inheritance can't deſcend, ſhould have the Cuſtody of him, 
and whoeyer takes the Rent, Cc. is chargeable in Account; but if he 
have any Socage Land, the Socage Guardian ſhall take the Rent- 
| Charges, Ec. in his Cuſtody, _ 
F. N. B. 143. 80 the Wife's Heir ſhall not be in Ward during the Life of Tenant 
| by the Curteſy, becauſe by his Continuance of his Wife's Eſtate the 
Deſcent to the Heir is interrupted. 
| | 75 5 5 87. By our Law the next of Blood, to whom the Inheritance can't de- 
| o have been ſcend, is intitled to the Guardianſhip ; as if the Land deſcend from the 
5 the Common Father, the Mother, or other next Couſin of the Mother's Side, ſhall 
if | Law, and is be Guardian in Socage, & ſic e converſo, where Lands deſcend from the 


1 confirmed Mother ; but the (a) Civil Law appoints him to be Guardian that is 
0 Bi = oy E. 1. to inherit next, which our Law ſays is, committere ov em Lupo. 
i 


1 (a) The Rule in the Civil Law is, abi ſucceſſionis e ibi & tutelæ onus eſſe debet. 
| | 


| | Co. Lit. 88. 


_ . Lit If the younger Brother die ſeiſed in Tail, leaving Iſſue under four- 
16 | OE tcen, the Elder, not the Middle Brother, ſhall be his Guardian in So- 
jc cage, for in equal Degree the Law prefers him. 


Co. Lit. 88. But if Tenant in 'Tail have no Brother or Siſter, and die, leaving Iſſue 


under fourteen, the next Couſin of the Father's or Mother's Side that 
firſt ſeiſes the Heir ſhall have the Cuſtody of him; for the Relation on 
630 both Sides is equal, and no Cauſe appears wherefore either ſhould be 
li. 0 preferred; and he that firſt takes Care of the Heir ſhews bimſelf to be 
il ys moſt concerned for his Intereſt. 
*. Co. Lit. 88. But if Donees in Frank-Marriage die, their Iſſue being nadey four- 
is i teen, the next Couſin of the Part of the Donee that was the Cauſe of 
I the Gift (being not inheritable to the Donor's Reverſion) mall have the 
11 Cuſtody. 
1 | Eo. Lit. 88. b. A. ſeiſed of ſome Lads as Heir to his Father, and of DIR as Heir 
| to his Mother, dies, leaving Iſſue under fourteen, the next Couſin of 
either Side, that firſt ſeiſes the Body of the Heir, ſhall have the Cuſtody 
' | of him; and the next Couſin of the Father's Part ſhall enter into the 
_ „ 5. SoNas of the Mothers Part, & ſic e converſo. 
i Cs. EH. $25. Tf a Woman hath Iſſue a Son by a former Husband, and ſhe marries 
x | 33 a ſecond Husband, ſeiſed of Socage Lands, by whom the has Iſſue ano- 
2 Fon. 1. ther Son, and the Husband and Wite die, leaving. Iſſue the {aid Son 
under the Age of fourteen, his Brother of the Half Blood ſhall be 


6 | (/ That the Guardian in Socage, (Y) as next of kin to whom the Inheritance can't 
. . | elder Pro- deſcend. 
1 | | rher of the 


Half Blood ſhall not be Guardian in Socage to the younger Brother, Leng 1 Few to the Father of 


AF orovgh Exel ſo Lands; for the Rule is, that no Perſon; Who can by any Poſibilcty inherit, mall be 
| ; Guardian. Co. Lit. 88. | | 


q: | : | If 
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Guardian. 679 


* 


— — __ﬀ 


It A. be Guardian in (a) Socage of B. under fourteen, he ſhall be Co. Lit. $8. 6. 
Guardian in Socage of another Infant whom B. ought to be Guardian of, d. Pu a 


as being his next Couſin pur cauſe de Gard, and an Action of Account 1 


2 tary Guar- 
| lies againſt him. dan, pur- 


ſuant to the 


other Infant, 
iſe de Gard; for he is neither an Hereditamen:, or Goods or 


—_— 


12 Car. 2. tho his Ward happens as next of kin to be intitled to the Guardianſhip of an 
yer he fhall nor be Guardian pur car 


Chattels of the firſt Intant, Hag. 184. 


An Infant, Ideot, Lunatick, 707 compos, one Blind and Dumb, Deaf Ce. Lit 88. “ 
and Dumb,. or Leper removed, can't be Guardian in Socage. - 


(C) By What Authozuty Guardians are ap- 

pointed; and therein, of the proper Juriſ- 
diction in reſtraͤining and pumſhing Abules 

bp Guardians, and others, in Relation to 
Inkants. ; le 


IT is clearly agreed, that the King as Pater Patris is univerſal Guar- 2 Ivf. 14. 
| 1 dian of all Infants, Idcots and Lunaticks, who can't take Care of 40, 126. 
themſelves; and as this Care can't be exerciſed otherwiſe than by ap- — = 
pointing them proper Curators or Committees, it ſeems alſo agreed, that Staundf. Pra: 
the King may, as he hath done, delegate that Authority to his Chan- 3). it is faiq, 
cellor ; and that therefore at (/) this Day the Court of Chancery is the that the 
only proper Court, which hath Juriſdiction in appointing and removing ROY 17 ape? 
Guardians, and in preventing them and others trom abuſing their Perſons I e 


all his Sub- 
Or Eſtates. jects, and of 


| | | all their 
Goods, Lands and Tenements ; and ſo of ſuch as can't govern themſelves, nor order their Lands and 


Tenements, his Grace, as Father, muſt take upon him to provide for them, that they themſelves and 
their Things may be preſerved. (5) Alſo it ſeems, that when Tenures were in Being, and that till 
the Court of Wards was ercGed, the whole Jurildifion of the King's Wards, where the Lands were 
held in Chivalry or Knights Service, was under the Juriſdiction of the Court of Chancery; fo like- 
wiſe in Relation to Subjects, this Court determined touching the Wardthips of the Body, who was 
the Prior, and who was the Poſterior Lord. And in Palm. 252. it is ſaid, that if a Guardian be 
made by Writ out of Chancery, or by the Dire gion of the Court, his. Authority can't be revoked 
by +" none bur that that Court will make him anſwer for any Act of his to the Prejudice of 
the Infant. „ | | 


And as the Court of Chancery is now inveſted with this Authority, = Med. 177. 
hence in every Day's Practice we find that Court determining as to the 
Right of Guardianſhip, who is the next of kin, and who the moſt 
proper Guardian; as alſo Orders made, on Petition or Motion, for the 
Proviſion of Infants during any Diſpute herein; as likewiſe Guardians 
removed or compelled to give Security; they and others puniſhed for 
Abuſes committed on Infants, and eftectual Care taken to prevent any 
Abuſes intended them in their Perſons or Eſtates ; all ſuch Wrongs and 
Injuries being reckoned a Contempt of that Conrt, that hath by an 
eſtabliſhed Juriſdiction the Protection of all Perions under natural Dif- 
abilities. | 6 | 

Bur it is clear, that the Tcclefiaſtical Court hath not any Juriſdiction 1 Vert. 29-. 
with Regard to a Guardian in Socage, or Feilamentary Guardian ; and ry Re 
therefore where Sir Henry Hood having deviſed the Guardianſhip of bis“ ge 
Daughter, by bis Will in Writing, according to the 12 Car. 2. to the Lady 
Cheſter his Siſter; tlie Dutcheſs of Clrreland, ro whole Son this Danghrers 
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the beſt Guardians, and Prochein Amys for the Advantage of the Infant. 2 If. 26 l. 


being about eight Years old, was contracted, pretending that Sir Henry 
Mood by Word revoked this Diſpoſition of the Guardianſhip, ſued in 
the Prerogative Court to have this Nuncupative Codicil proved; and the 
Court granted a Prohibition; for they are not to prove a Will concerning 
the Guardianſhip of a Child, which is a Thing of a Temporal Nature, 
and of which the Courts at Weſtminfter are to judge, whether it be pur- 
ſuant to the Statute or not. | | 


* N 


(D) Of the Manner of appointing and ad- 
mitting a Guardian. 


Abr. Eg. 260. T is ſaid, that in Chancery a Guardian can't be otherwiſe appointed 
Lloyd and | 


2 than (a) by bringing the Infant into Court, or his praying a Com- 
(a) lt is ſaid, miſſion to have a Guardian aſſigned, him. 
that the | 


Court can't appoint a Guardian, unleſs the Heir be in Perſon before them. 2 Leon. 189. & wide Comb, 


256, 350I. 


Vide Head of Regularly an Infant is to ſue both at Common Law and in Chancery, 


Infants. 


h . 4 
. by his Prochein Amy (C) or Guardian; but he mult always defend by 
(b) That in Is” | ; dm: \ ; 

an Eje&- Guardian, who is to be (c) admitted by the Court. 

ment againſt — 1 3 | ; 
an Infant, the Defendant cannot appear by Prochein Amy, for a Guardian and Prochein Amy are diſtin&, 


and the Suit by Prochein Amy was not before the Statute of Weſtm. 1. cap. 47. and Weſtm. 2. cap. 15. 


and is given in Caſe of Neceſſity, where an Infant is to ſue his Guardian, or is eſloined, or that the 
Guardian will not ſue for him. Cro. Fac. 640. But for the Difference between a Prochein A 
and Guardian vide Palm. 296. 2 Inſt. 260, 390. (c) For the Regularity of ſuch Admiſſion vide 3 Co. 
53. b. Cro. Eliz. 156. 2 Inft. 261. Cro. Fac. 641. Palm. 296. 1 Sid. 173, 342, 446. 1 Med. 48. 1 Lev. 


_— - 24. 3 Mod. 2 3 6. 5 


Seil 369. The reſpective Courts, in which the Suit is commenced, muſt aſſign 


Dridg . a (4) proper Guardian to the Infant; and therefore if an Infant is ſued, 
04 KRep . 


203 the Plaintiff muſt move to have a proper Guardian aſſigned him. 
(a) That hs | | | Tos = 
Courſe hath been to allow ſome of the Officers of the Court, &. who by Reaſon of their Skill make 


That the 
Court of Chancery may aſſign one of the Six Clerks to be Guardian to an Infant. 2 Chan. Ca. 163. — 


But if there be a Guardian appointed by the Father, or ex proviſicne Legis, as Guardian in Socage, 


who a&s accordingly, he only ſhall be admitted to ſue for the Infant, unleſs he hath miſdemeaned 


| himſelf. 1 Sid, 424. per Reling C. J. That the Court may diſcharge one Guardian and appoint 
another. Stil. 456. — That a Husband can't diſavow a Guardian made by the Court for his 


Wife. 1 Vert. 185. 


| And as no Infant can bring his Bill but by Prochein Amy, ſo he muſt 
(-)Andthere- take Care of it; for if the Bill is diſmiſſed, the Prochein Auy muſt (e) 


toreanyPer- pay the Coſts thereof. 
jon ma | 2 


bring a Bill, as Prochein Amy to an Infant without his Conſent, beeauſe it is at his Peril that he 
brings it to be anſwerable for the Event. Abr. Eg. 72. Andrews and Cradock, 


Where a Bill is brought againſt an Infant (if in Town) he muſt ap- 
pear in Court, and have a Guardian aſſigned him, by whom he may 
defend the Suit; if in the Country, he ſues out a Commiſſion to aſſign 
a Guardian, and put in his Anſwer; and whether he Pleads, Anſwers 
or Demurs, ſtill it muſt be done by his Guardian; for if it is the Plea, » 
Anſwer or Demurrer of the Infant, without doing of it by the Guar— 
dian, it will be irregular, | 


I 


But 


— 


Guardian, 681 


YT 


—_ 


But where the Infant neglects to appear, or to have a Guardian 
aſſigned, it is a Motion of Courſe (he being in Contempt to an Attach— 
ment) to pray for a Meſſenger to bring him into Court, and when he is 
there the Court always aſſigns him a Guardian; bur it is (2) doubted, (a) Vide Tir, 
whether this can be done againſt a Peer of the Realm who is an Infant, Priv.lege. 
and whoſe Perſon is ſacred. | 


ed 


„E 8 what Time the Authozity of a Guar⸗ 
diäan ceaſes, and what Acts Will deter⸗ 
mine it. e 


1 Authority of a Guardian in Chivalry did not determine till I. Seck. 10; 

L the Heir, if a Male, came to the Age of twenty-one Years, be- Co. Lit. 75. 
cauſe it was preſumed, that till that Age he was not capable of doing 35. 
Knight- Service, and attending his Lord in the Wars; the Guardianſhip 

of an Heir Female determined at her Age of fourteen at Common Law, 

but \by em. 1. the Lord had the Wardſhip till ſhe attained the Age of 

ſixteen, to tender her convenable Marriage; the Authority of a Guar— 

dian in (Y) Socage ceaſes at the Age of fourteen, at which Age the (“ That the 
Infant may call his Guardian to an Account, and may chuſe a new trop 


; hip of the 
Guardian. Father, 


1 | 3 = | which is a 
Guardianſhip by Nature, continues till the Son and Heir Apparent attain to the Age of twenty one 


ears, but that 1s with Reſpect to the Cuſtody of the Body only. Carth. 386. fer Holt C. 1.— 
That committing Waſte is a Forfeiture of the Father's Guardianſhip. Hard. 69. 5 


If a Guardian in Socage die, the Guardianſhip ſhall go to the next of Plow. 293. . 
kin of the Infant, to whom the Inheritance can't deſcend, and ſhall not: 17 1 0 
go to the Executors of the Guardian, becauſe they can take nothing 3 1 
but what the Teſtator had to his own Uſe; beſides, the Law gives the 
Guardianſhip to ſuch Perſons as are preſumed to have moſt Affection for 
the Infant; and therefore will not entruſt Executors with it, who may 
happen to be Strangers ORD | 
If a Feme Infant, who is in Ward marries, at Common Law the 2 [p. 260. 
Guardianſhip is determined, becauſe the Husband is immediately on the 
Marriage become her Guardian; and it would be inconſiſtent, that ſhe 
ſhould at the ſame Time be under the Power of another Guardian. 

If a Feme Guardian in Socage marries, the Husband becomes Guar- Ply. 294. 4. 
dian in Right of his Wife; but if ſhe dies, the Guardianſhip ceaſes as to Co: Lit. 89. 4. 
him, and ſhall go to the next of kin to the Infant. | na 

A Guardian in Socage ſhall not forfeit his Intereſt by Outlawry or Co. Lit. SS. b. 
Attainder of Felony, or Treaſon, becauſe he hath nothing to his own 6. 316. 
Uſe, but to the Uſe of the Heir. | - 
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Cr) Of the Guardian's Intereſt in the Body 
lt and Lands of the Ward, and his Remedy 
1  foz the ſame. Ce 0 


148 | 2 If. go. A the Law hath inveſted Guardians not with a bare Authority 
bi | 9 Co. 72. only, but alſo with an Intereſt till the Guardianſhip ceaſes, ſo it 
hath provided ſeveral Remedies for Guardians againſt thoſe who violate 
uy that Intereſt ; and therefore at Common Law there were Remedies both 
il pe” Droitural and Poſſeſſory to recover the Guardianſhip. | 
2Inſt. 90. As at Common Law there was the Writ de Crftodia Terre & Heredis, 
called the Writ of Right of Ward, wherein the Guardian recovered the 
Cuſtody of Body and Lands; but if the Ward were married, then the 
Guardian was driven to his Action of Treſpaſs, Quare ſe intrufit Mari- 
| tagio non ſatigſact. but this was remedied by the Statute of Merton, cap. 
6. which provides, that in the Writ of Right of Ward, the Plaintiff ſhall 
recover the Value of the Marriage. ns „ 
| 2 Inft. go, Alſo at Common Law an Action of 'Treſpaſs lay for the Guardian, 
| 5 438. which was a Poſſeſſory Action; and in this at Common Law he could 
Is | | 15 72; % only recover Damages for his Ward, and not the Ward it ſelf; but the 
Wl 24 4 ale, Statute of (2) I/eftm. 2. cap. 35. gives a Writ of Raviſhment of Ward, in 
1 (a) And by which the Plaintiff recovered the Body of the Heir, and not Damages 
| | the Equity only. . | 9 5 | 
|; of this Sta- | | 
| 
1 


„ 


i} tute, a Wrir of Raviſhment lay for the Guardian in Socage, as a Writ in conſimili caſu. Co. Lit. 87. l. 
i! | $9.4, F. N. B. 139. —— And it ſeems, that a Teſtamentary Guardian may by 12 Car. 2. which gives 
l ſach Guardian the ſame Remedies, that a Guardian in Socage had, have a Writ of Raviſhmenc of 
= | Ward. 3 Keb. 446. | | 


ir | 5 Keb. 446. If upon a Habeas Corpus an Infant be brought into Court, and it ap- 
| pcears, that the Queſtion is touching the Right of Guardianſhip, the 
| | Court can't deliver the Infant to the Guardian, for he may have a Writ 
j ij | of Raviſhment of Ward. „„ 
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c What Things a Guardian may lawfully 
do, and Which will bind the Jnfant, 


go Lit. 88, F the Authority and Intereſt, which the Policy of the Law has 
III. Sec. 123, I inveſted Guardians with, it appears, that a Guardian may do ſeveral 
124. Acts which will bind the Infant, ſuch as making Leafes for Years, which 
G) May a- he may do in his own (b) Name, and ſuch Leſſee may maintain Eject- 


vow in his | 
own Name, ment thereupon. 


Vaugh. 18. | | | 
Bro, Tit. Therefore if a Guardian in Socage makes Leaſe for Years, to con- 
-— 70. tinue beyond the Time of his Guardianſhip, fuch Leaſes ſeem not to be 
ds nden abſolutely void by the Infant's coming of Age, but only voidable by 
2 Rol. Abr.gr, him, if he thinks fit; for they were not derived barely out, of the In- 
| Briſden and tereſt of the Guardian, or to be meaſured thereby, but take Effect alſo 
3 * by Virtue of his Authority, which for the Time was general and abſo- 
58. 07% lute; and therefore all lawful Acts. done during the Continuance of that 
aud Ridler. Authority are good, and may ſubſiſt, after the Authority ir ſelf, by 
Which they were done, is determined and. -2nſequently the Infant, 


* | | when 


3 2, (9. ES A 


2 v 


the Queſtion, and 'tis ſaid to be holden by the Court, that it was 
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when he comes of Age, may by Acceptance of Rent, or other Act, if 

he thinks fit, make ſuch Leaſes good and unavoidable ; but a Guardian 

pur Nurture can't make any Leaſes for Years, either in his own Name; 

or in the Name of the Infant ; for he hath only the Care of the Perſona 

and Education of the Infant, and hath nothing to do with his Lands. | 
A. lets Lands to B. for four Years, and died, and the Lands being 1 Lon. 1 58; 


holden in Socage, and the Heir under fourteen, the Guardian in Socage, 322. 


by Indenture, before the firſt Leaſe was expired, lets the ſame Lands in 4 Len. 7. 
his own Name to B. for eight Years, and if by this Acceptance of a new 3 5 as 
Leaſe from the Guardian in Socage the firſt Leaſe was ſurrender'd was IVHLeuced. 
ſurrender'd; or if it could not be properly called a Surrender, for 

want of a Reverſion in the Guardian in Socage, yet they held, that Ws 
at leaſt the firſt Leaſe was thereby (a) determined by Admittance of the ( In Hatten 


5 | | TO 55. this 
Leflor's Power to make ſuch preſent Leaſe, which if the firſt ſhould 5 a cite: 
ſtahd in the way he could not do. and there 

| | . ſaid, that in 


Striftneſs it could not amount to a Surrender properly ſo called, but that however it amounted to a. 


Determination. 


In Ejectment the Caſe was, that one A. deviſed Lands to B. his Son Co. Fliz. 
in Tail, with divers Remainders over, and makes one C. Overſeer of Js, 234 
his Will, and willed that he ſhould have the Education of his Son till G. 8 
he came to twenty-one, and to receive, ſet and let for the ſaid B. the 


ſaid Lands ſo given him, and thereof to account to the ſaid B. being 


allowed his Charges, Sc. C. makes a Leaſe for ſeven Years in his own 
Name, with Reſervation of Rent to himſelf, and this Leaſe by Com- 
putation was to continue Half a Year after B.'s Attaining his full Age, 
and if this Leaſe was good for any Part of the Term was the Quſtion, 
C. being dead, and B. not yet of Age; and it was argued to be good 
for the whole Term, or at leaſt during the Minority of the Son, and 
only void for ſo much as exceeded the full Age of the Son, and that C. 
had an Intereſt in the Land, and nor a bare Authority only ; for then 
all Leaſes muſt have been made in the Name of the Infant, and ſo he 


might avoid them whenever he thought fit, which the Teſtator never 


intended to impower him to do; but Pophan, Clench and Fenner held, 
that as this Deviſe is, C. was but a Guardian for Nurture, and could not 


make Leaſes at his own Will and Pleaſure, for then he might make 


them for a Hundred Years; but here he can only make Leaſes at Will, 


for there is no other Time certain appointed, and he is but in the 


Nature of a Bailiff, and accountable; and therefore it was adjudged . 
that the Leaſe was void, from which Caſe it appears, that if the Au- 
thority had been ſufficient to enable him to have made Leaſes for Years, 
ſuch Leaſes made by him, during the Continuance of that Authority, 
would not have determined therewith, but ſhould have ſubſiſted durin 

the whole Term for which they were made; and the Infant in ſuch 
Caſe could not when he came of Age have avoided them, as he may 
Leaſes made by his Guardian in Socage, if he thinks fit, becauſe the 
Leſſee would have been in by the Will and Deviſe, not by the Guardian 


Pur Nurture, | 


If a Woman who is Guardian in Socage to her Son marries again, Pla. 293. 


and her Husband and ſhe join in a Leaſe ef the Infant's Lands, this Oberve's 


Leaſe upon the Death of the Husband becomes void; for the Intereſt Cale. 
the had in the Lands was in Right of the Infant, and therefore ſhall 
not bind her, as thoſe Acts ſhall in which ſhe joins with her Husband 


in parting with her own Poſſeſſions. 


A Guardian in Socage may grant Copyhold Eſtates in his own Name, Cro. Fac. 55, 


and fuch Grants hall bind the Heir, for he is Dominus pro tempore, and Pork. —— 
: | Owen 115. Godb. 145, 1 Ro. Abr. 499. 2 Rol. Abr. 42 


ſhall 


r 2 
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ſhall take the Profits to his own Uſe, tho? he ſhall account for them; and 
| he ſhall keep Courts in his own Name. | 
ih Ai h. S z. Alfo it hath been reſolved, that a Guardian in Socage may grant Co- 
| in C. B. Lade pyholds' in Reverſion, according to the Cuſtom of the Manor, and that 
and Barker. fuch Grants ſhall be good, tho' they come into Poſſeſſion during the 
Nonage of the Infant. Shes pO OE SY 
2 Rol. Abr. A Guardian or Prochein Amy may make Partition in Behalf of an In- 
OM: fant, and it will bind the Infant, if equal; for the Guardian is appoint- 
ed by the Law to take Care of the Inheritance of the Infant; and this 
Separation and Diviſion of his Part from what belongs to another is ſo 
far from being a Prejudice to the Infant, that it is really for his Benefit 
and Advantage. Th „ „ 
Co. Lit. 1). b. As the Authority and Intereſt of a Guardian extends only to ſuch 
39. 4. Things as may be for the Benefit and Advantage of the Infant, and 
29 E. 3. , Lhereof he may give an Account; on this Foundation it is held, that a 
Guardian cannot preſent to any Benefice in Right of the Heir, becauſe 
he can make no Advantage thereof (for that would be Simony); and 
I conſequently has nothing therein whereof he can give an Account, and 
1 | (a) But in therefore the (a) Infant himſelf ſhall preſent thereto. _ | 
a : | . if the Heir be within the Age of Diſcretion, the Guardian may preſent in his Name. 
t — But Parſon's Law, cap. 10. fol. 76. makes a Quere hereof, and ſuppoſeth that it muſt be intended 
of a Guardian by Knights-Service, and not a Guardian in Socage. — And in 3 Inſt. 156, it is ſaid by 
my Lord Coke, that the Heir ſhall preſent of what Age ſoever he be, and not the Guardian, | 


42 E. 3.139 But yet a Preſentment made by the Guardian, in the Name of th 
Heir, is a good Title to the Heir in a @nare Impedit. i 

Hob. 13 2. Alſo a Guardian in Socage of a Manor to which an Advowſon is ap- 
pendant, if he be diſturbed, ſhall have a Qzare Impedit in his own Name, 
altho' he can make no Advantage thereof. - 5 


Carth. 79. If a Guardian puts in an Anſwer to a Bill in Chancery for an Infant, 
3 Med. 2 59. on Oath, ſuch Anſwer ſhall not conclude the Infant, nor be (b) read in 
(i - _ 89. Evidence againſt him; for the Effect of an Infant's Anſwer to a Bill in 
. * Chancery is to no other Purpoſe than to make proper Parties, ſo as to 

(% If an In- have an Opportunity to take Depoſitions, and to examine Witneſſes to 

fant put in prove the Matter in Queſtion. 185 

an Anſwer by 1 | 2 S „ | 
Guardian, and there is a Decree againſt him, without any Day given him to ſhew Cauſe, ſuch Anſwer 
138 ſhall not be read or admitted as Evidence againſt him when he comes of Age; bur if a ſuperannuated 

| Defendant puts in an Anſwer by his Guardian, it ſhall be read againſt him ar any Time after, for he 

is ſuppoſed to grow worſe, and is not to have a Day to ſhew Cauſe. Abr. Eq. 281. Leving and Caverly. 


1 Al. Eq. An Eſtate having deſcended to an Infant ſubject to Incumbrances j 
. | 261-2.Palmer and the Queſtion being, whether a Guardian might, without the Di- 
. and Danly. | 


rection of a Court of Equity, apply the Profits to diſcharge the Incum- 
| brances, or the Intereſt of them, or whether they ſhould not be account- 
Fn | | 1 ed Perſonal Eſtate, and ſo the Adminiſtrator of the Infant be intitled to 
| (HE DT them, if the Infant died in his Minority; it was held by the Court, 

| that a Guardian, without any Direction, may pay the Intereſt of any 
(c) That a (c) real Incumbrance, and the Principal of a Mortgage, becauſe that is 
Guardian aA direct and immediate Charge on the Land, but not any other real In- 


| | ſhould pay cumbrance. BY | 
„ off a Judg- | 8 | 4 
ment with the Profits of the Infant's Eftate. 2 Chan. Ca. 197. & vide 1 Chan. Ca. 156. 1 Vern. 436. 


x | ry | | | 

"IX - 2 Vern. 606. And therefore where a Widow, who was Guardian to her Son, recei- 
* hari and ved the Rents and Profits of his Eſtate, and paid off Debts by Special- 

[| ty, but took Aſſignments of the Bonds, the Son dying in his Minority, 

1 | mne brought her Bill againſt the Detendant the Heir, for a Difcovery of 


Aſſets by Deſcent to ſatisfy the Money due by Bond, ſhe claiming the 
Trofits as Adminiſtratrix to her Son; and it was held by the Court, that 
4 | the _ 


Guardian. 1 W3 


the Guardian was not compellable to apply the Profits of the Eſtate of 

the Infant Heir to pay off the Bond Debts. 

If à Guardian borrows Money of A. to pay off an Incumbrance on the 2 v.,, 480. 
Infant's Eſtate, and promiſes to give A. Security for his Money, but dies be- Hooper and 
fore it is done, though A. s Money is applied to pay off the Incumbrance, £yles. 
yet the Court will not decree him Satisfaction out of the Infant's Eſtate; 

but if the Sum disburſed exceeds the Profits of the Eſtate, for ſo much 

A. ſhall have an Account as for Money due to the Guardian, and it 

ſhall be raiſed out of the Infant's Eſtate. 

A Guardian to an Infant, having a conſiderable Sum of Money in his 1 Vers. 403, 
Hands that was raiſed out of the Infant's Eſtate, lays out, with the Con- 435: Earl of 
ſent of his Grandmother, 3000 J. in a Purchaſe of Lands which lay con- Winchelſea 
tiguous to the Infant's Eſtate, and takes the Purchaſe in the Name of“ axes} 
J. &. for his Benefit, if when he came of Age he ſhould agree thereto, 
and allow that Money on Account; the Infant dying in his Minority, it 
was held by my Lord Chancellor C. B. Atkins and J. Lutwyche, againſt 
the Opinion of the Maſter of the Rolls, that tho? neither the Heir nor 
Adminiſtrator of the Infant were intitled to the Lands, yet the Guardian 
muſt account for this 30007. to the Adminiſtrator of the Infant; and 
that it was not in the (a) Power of the Guardian, without the Direction (a) Where 
of this Court, to turn the Perſonal into Real Eſtate, by which it would the Commit: 
deſcend to the Heir; and that the Objection, that an Infant may make 2 . 
a Will at Seventeen of his Perſonal Eſtate, but not of his Real, was ted Par 


not veſted Part 
| anſwered. | of the Luna- 


| | | | | | | tick Perſo- 
nal Eftate in a Purchaſe of Lands made in the Lunatick's Name; and it was held, that they had ex- 
_ ceeded their Power, by changing the Perſonal Eſtate into a Real, and thereby defeating the next of 
Kin in favour of the Heirs at Law; and therefore the Court decrecd, that the purchaſed Lands 
ſhould be ſold, and the Money divided amongſt the next of Kin, according to the Statute of Diſtribu- 
tions. 2 Vern, 192. Acudley and Awadley, e . 


* 


A Mother, as Guardian to her Infant Son, had out of his Perſonal 2 Vern. 193. 
Eſtate paid off a Mortgage; the Infant afterwards died, and the Eſtate £9 and 
deſcended to a remote Heir, and then the Mother would have had back Ye cited, 
the Money, but the Court denied her any Relief, | 5 | 
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(H) Of the Jafant's Remedy againſt his 
Guardian foz Abules by him. 


T Common Law, both a Prohibition of Waſte and an Action of 2 Inſt. 305. 
Waſte lay againſt a Guardian in Chivalry and a Guardian in So. 
cage, for a voluntary, but not for permiſſive Waſte, or Waſte done by 
a (a) Stranger. | | - 400 Bui if 

| | Poo CI: there be two 
Jointenants of a Ward, and the one doth Waſte; this is the Waſte of both, for he is no Stranger. 


3 E. 3. 18. 


If a Guardian ſuffereth a Stranger to cut down Timber-Trees, or to 2 Inft. 305. 
proſtrate any of the Houſes, and doth not, according to bis Duty and 
Office as Guardian, endeavour to keep and preſcrve the Inheritance of 
the Ward in his Cuſtody and Keeping, and doth not prohibit and with— 
ſtand the Wrong-doer; this ſhall be taken in Law for his Conſent, ac- 
cording to the Rule, Qui non prohibet quod prohibere puteſt aſſentire videtur 
and if ſuch Waſte and Deſtruction be done without the Knowledge of 
the Guardian, or with ſuch Force that he could not withſtand, then 
ought the Guardian to cauſe an Aſſiſe to be brought againſt ſuch Wrong- _ 
Vol. II. EE 8 M doers, 


Guardian. 


271. a. 


doers, by the Heir, wherein he ſhall recover the Freehold and Damages 
for ſuch Wrong and Diſheriſon. 


| ok yes And if the Heir brings his Action of Waſte within Age, the Judg- 


ment, according to the Statute of Gloceſter, cap. 5. ſhall not only be to 
recover Locum vaſtatum, but the Guardian fhall lofe the whole Wardſhip, 
and yield to the Heir ſingle Damages, if the Wardſhip be not ſufficient 
to ſatisfy the Damages. | , 
2 Inſt. 3055. If the Guardian doth Waſte, and after aſſigneth over his Intereſt, an 
Action of Waſte lieth againſt the Grantor in the Terer. 5 
2 Hit. 306. Alſo if the Waſte be committed ſo near the Time of the Infant's co- 
ming of Age, that he could not conveniently bring his Action of Waſte 
during his Minority; yet after the Determination of the Guardian's In- 
tereſt, he may bring his Action of Waſte, and in ſuch Caſe, as he can- 
not recover the Wardſhip which is ended, he ſhall by the Statute of Glo- 
ceſter recover treble Damages. V EAT 
2 Inf. 413, By Heftm.2. cap. 5. if Leſſee for Years, or Guardian alien in Fee, the 
Remedy for Recovering the Freehold ſhall be by an Aſſiſe of Novel Di 
ſeiſin, and both the Feoffor and Feoffee ſhall be eſteemed Diſſeiſors, and 
the Survivor of them ſhall be liable to this Remedy. So if either happens 
to die, he that ſurvives may be conſtrued a Diſſeiſor, and as ſuch liable 
to this Action. . „„%%*˙U».: 8 
Not only Guardians in Chivalry, but in Socage and by Nurture, come 
within this Law of Veſtm. 2. So alſo their Alienations not only in Fee, 
but in Tail, or for Life, are within the Act. . Fo” TRE. 


Bro. Diſeiin If a Guardian accepts of a Feoffment from his Ward, the Ward may 


95. bring an Aſſiſe againſt him as a Diſſeiſor; for the Guardian acts contrary 
5 to his Duty, when he aſſents to any Alienation made by his Infant; 
for it is his Puty to protect the Inheritance of his Ward, and to de- 

liver it up to him at full Age, and not to bring it into his own Family. 
Co. Lit. 5. b. If a Guardian, after the full Age of the Heir, continues in Poſſeſſion, 
he is an Abator, and an Aſſiſe of Mortdanceſtor lies againſt him by the 


2 Inſt. 134. Heir; but he cannot be deemed a Diſſeiſor, becauſe he does not actually 


ouſt the Heir of his Freehold, which is required in a Diſſeiſin, but holds 

him out by an intermediate Entry between him and his Anceſtor, which 

makes the Diſtinction between an Abatement and Diſſeiſin. 

1 Pol. Abr. If an Infant appears by Guardian and ſuffers a Recovery, this ſhall 
10 hea bind him; and one of the Reaſons hereof is, that if the Recovery be to 


Hue, and Re. the Prejudice of the Infant, he has his (a) Remedy for it againſt his 
coveries. | Guardian, and may re- imburſe himſelf Out of his Pocket, to whom the 
(a) ard a Law had committed the Care of him. 2 

Guardian , EIS: ke 


faint pleads or miſpleads, the Infant hath an Action againſt him. Dyer 104. b. 1 Mod. 48-9. — 4 
Guardian ſuffered a Dowreſs to recover at Law, by not ſetting up a Term which was created for pro- 
tecting a Purchaſer, and the Infant was relieved in Equity. Preced. Chan. 151. | 


c 


R 


Guardian. „„ ay 687 


(1) Ok obliging a Guardian to account, and 


What Allowances he ſhall have. 


the (a) Common Law, Guardians in Socage are accountable to the 


Infant, either when he comes to the Age of (5) fourteen Years, 
at any Time after, as he thinks fit. 8 8 


Co. Lin 87. 
Or (a) At Com- 
mon Law, 
Execurtors 


could not have an Action of Account, nor could any but the King have ſuch an Aion againſt them; 


for Matters of Account lie ſo much in Privity between the Parties, that thoſe who are Strapgers 
thereto can neither tell what Allowances ought to be made by the one Party, or what might bo ah 
ledged in Diſcharge of the other ; bur by Meſtm. 2. cap. 23. if the Heir make his Will, (which it ſeems 
to be agreed he may now do at the Ape of Fourteen,) his Executors ſhall have an Action of Accent 
againſt Guardian in Socage, and by 25 E. 3. cap. 5. Executors of Executors may have ſuch Action 
and by 31 E. 3. cap. 11. Adminiſtrators, and by 4 & 5 Ann. cap. 16. an Action of Account lies againſt 
the Executors of a Guardian, Bailiff or Receiver. Co. Lit. $7. (b) That an Infant may by his Pro- 
chein Amy call his Guardian to an Account even during his Minority. 2 Vern. Wh: 


But the Guardian, on his Account, ſhall have Allowance of all rea- Co. Lit. $9. a, 


ſonable Expences; and if he is (c) robbed of the Rents and Profits of (e) So it the 
the Land without his Default or Negligence, he ſhall be diſcharged Infant“ E- 
thereof upon his Account; for he is in the Nature of a Bailiff or Ser. ſtate ſufters 


0 En Lightning 
and Fidelity. a and Tem. 
. : Os eſt, or other 
inevitable Accidents. 8 Co. 84. 


vant to the Infant, and undertakes no otherwiſe than for his Diligence B 


If a Man enters as Guardian into the Lands of an Infant, who has no 1 Rel 4br. 


Title to be Guardian, *tis at the (4) Election of the Infant to make him 661. 


a Diſſeiſor on Account of his wrongful Entry upon, and actual Ouſter of © Cr. 221. 


ſuch Infant, or elſe diſſemble the Wrong, and call him to an Account as One” 
Guardian. | BE 3 5 cage occupy 
_ after the 


Heir attain to the Age of fourtcen Years, he may be charged as Bailiff. 2 Inſt. 380. 


If a Man during a Perſon's Infancy receives the Profits of an Infant's 


| Eſtate, and continues to do ſo for ſeveral Years after the Infant comes of , £7: 280. 


Yallop and 


Age, before any Entry is made on him; yet he ſhall (e) account for the Holevorthy. 


Profits throughout, and not during the Infancy only. (e) That if 


a Man in- 


trude upon an Infant, he ſhall receive the Profits but as Guardian, and the Infant ſhall have an Ac- 


count againſt him in Chancery. 1 Vern. 295. 


A Receiver to the Guardian of an Infant, who has had his Account al- Preced. Chan, 
lowed him by the Guardian, ſhall not be obliged to account over again 535: 


to the Infant when he comes of A 


e. 5 
If a Guardian takes a Bond for the Arrears of Rent, he thereby 2 Chan. Rep. 
makes it his own Debt, and ſhall be charged with it. 97. Wale 
12 95 | | 95 ; and Buckley, 
If a Guardian to an Infant, whoſe Lands are incumbred to the Value 2 Char. 243. 
of 6001. buys it off with 1001. of the Infant's Money, he ſhall not 
charge the Infant with the 600 /. | 8 


The End of the Second VOLUME. 


Alſo a compleat Collection of all the Writs and Proceſs concerning the fame; toge- 
ther with a preliminary Diſcourſe by Way of Rules, ſuccinctly and methodically 


Court of Common Fleas. III. The Nature of all Actions uſually brought in either 


BOOKS printed jor H. LinTor. 


Aſes argued and adjudged in the High Court of Chancery, from thg Year 1680 
to 1119. Publiſhed from the Manuſcripts of Thomas Vernon, Eſq; by Order of 
the Court of Chancery, In two Volumes. 


Precedents in Chancery; being a Collection of Caſes argued and adjudged in the 
Hizh Court of Chancery, from the Year 2689 to 1722. | 


A General Abridgment of Caſes in Equity, argued and adjudged in the High 


Court of Chancery, Sc. with ſeveral Caſes never before publiſhed ; alphabetically 


digeſted under proper Titles, with Notes and References to the Whole, and three 


Fables: The Firſt of the Names of the Caſes; the Second of the ſeveral Titles with 


their Diviſions and Subdiviſions, and the Third of the Matter under General Heads. 
By a Gentleman of the Middle Temple. 


Maxims of Equity, collected from and proved by Cafes out of the Books of the 
beſt Authority in the High Court of Chancery; to which is added the Caſe of the 
Earl of Coventry, concerning the defective Execution of Powers, lately adjudged in 


the High Court of Chancery. By Richard Francis of the Middle Temple, Eſq; 


An Inſtitute of the Laws of England, or the Laws of England in their natural 


Order, according to common Uſe: Publiſhed for the Direction of young Beginners 


or Students in the Law, and of others that deſire to have a general Knowledge in 


cur Common and Statute Laws. In Four Books. By Thomas IVeed, L. L. D. and 
Barriſter at Law. The Fifth Edition, wherein are inſerted under their reſpective 


Titles the Acts of Parliament, which have been made in Alteration of the Law ſince 
the Author wrote, ſome marginal References are added; and in many Places where 
the Law is differently holden, Notice is taken of it. - e 


The Accompliſh'd Conveyancer, Jol. I. Containing the Nature and Kinds of 
Deeds and Inſtruments uſed in Conveyancing, and an Abridgment of the Law rela- 
ting to all Sorts of Conveyances of Eſtates, with every Thing belonging to them, 
proved by many Law Caſes and Reſolutions thereupon: And alſo all Manner of Pre— 
cedents made uſe of in Conveyancing, under the Heads of Bargain and Sale, Gifts, 
Grants, Articles, Special Conditions, Covenants, Exchanges, Deeds of Partition, 


- Partnerſhips, Special Releaſes, Letters of Attorney, Licenſes, Bills of Sale, Charter- 


Parties of Aﬀreightment, Leaſes, Settlements of Leaſes and alſo of Perſonal Eſtates, 


Annuities, Money in Funds, c. inſtead of Jointures of Lands, &c. Pol. II. Con- 


taining Variety of Precedents of Special Gifts, Grants, Aſſignments, Mortgages, and 
all Kinds of Securities, &c. Vol. III. Containing Special Conveyances, Deeds to lead 
the Uſes of Fines and Recoveries, Settlements, Jointures, Wills, Sc. By Giles 
Jacob, Gent. 8 


Praxis Amæ Curie Cancellariæ. In Two Volumes. Being a Collection of Prece- 
dents by Bill and Anſwer, Flea and Demurrer, in Cauſes of the ercateſt Moment, 
(wnerein Equity hath been allowed) which have been commenced in the High Court 
of Chancery, for more than thirty Years laſt paſt. With Appeals (in ſeveral Caſes of 
creat Difficulty) to the Houſe of Peers in Parliament, and the Proceedings thereupon. 


drawn up; containing the Practice of the ſaid Court, in every particular Branch of 
the equitable Part thereof. The Fourth Edition, with great Additions and Correc- 
tions throughout. By a late Maſter in Chancery. e 


Iaſeitutio Legalis: Or an Introduction to the Study and Practice of the Laws of 
England, as now regulated and amended by ſeveral late Statutes. Divided into Four 
Parts, v/v. I. The Practice of the Court of King's Bench. II. The Practice of the 


of the {aid Courts. IV. The Order and Method of Pleading, with uſeful Prece- 
dents throughout; and a compleat Table to the Whole. "The Third Edition, with 
)arge Additions. By William Bobu of the Middle Temple, Eſq; 
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